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RETIREMENT OF Mr. PATANJALI SASTRI, Chief Justice of India. 


“ I am keenly alive to the responsibilities of my new office, and in what measure 
I can rise equal to that opportunity time alone will show. I request you to suspend 
your verdict upon this work, as I requested then on the previous occasion. When 
I lay down that office, judgment will have to be passed then ”—so said Mr. Justice 
Patanjali Sastri in reply to the felicitations offered to him when he was appointed 
as a Judge of the Federal Court. The time has now come to pass the verdict. 
After an active and rich practice at the Bar for more than two decades and a half, 
His Lordship became a Judge of the Madras High Court in March, 1939, and in 
November, 1947, was appointed to a judgeship in thé Federal Court. He became 
one of the first Judges of the Supreme Court under the Constitution and its Chief 
Justice in November 1951. 


Suaviter in modo, fortiter in re, his Lordship had a conspicuous endowment of 
capacity. His early association with eminent members of the Madras Bar like 
Mr. Peri Narayanamurty and Sir Alladi Krishnaswami Aiyar, as well as his contacts 
with Sir S. Varadachariar had played a large part in shaping his career. As the 
counsel for the Government in Income-tax matters fog a number of years he had 
acquired a mastery in that branch of the lay. He was always characterised by 
simplicity of life, unostentatious habits, great eras and quiet dignity. Possessing 
these qualities there was never any doubt that he would be a good Judge and a 
great Judge. Asa Judge in the High Court he could detach himself from personality 
and bring into the administration of justice serenity of outlook, judicial repose 
and dignity. He never hustled the practitioner and never allowed himself to be 
hustled. His judgments were always lucid and his expositions of the rather un- 
attractive and cumbersome provisions of the Madras Agriculturists Relief Act 
will long be remembered. 


Viscount Jowitt, L.C., once observed : “ If you want to get a Judge, you want 
the best possible Judge you can get.” It was a happy choice when Mr. Justice 
Patanjali Sastri was appointed to a judgeship in the Federal Court. With the 
advent of Independence and the new Constitution, the role of the Supreme Court 
which had replaced the Federal Court became one of the utmost importance and 
constitutional significance. Inthe United States of America, the Supreme Court 
had become the balance wheel of the Constitution. Its interpretation of the Consti- 
tution had demonstrated what a dominating institution it could become and what 
great part it could play in the building up the Constitution. The history of the 
Supreme Court also showed what a great Chief Justice of the Court could contri- 
bute to the successful working of the Constitution. The Constitution of the United 
States of America since the time of John Marshall, Chief Justice of the Supreme 
Court from 1801 to 1835 was in great degree the Constitution as Marshall inter- 
preted it. When he finished his long service, he had decided nearly fifty cases 
involving great constitutional issues. Among the most famous of his judgments are 
those in Marbury v. Madison: which established the right of the Supreme Court to 
review any law of the Congress or of a State Legislature, and McCulloch v. Maryland? 
which laid down that the Constitution by implieation gave the Government powers 
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in addition to those expressly stated. The Supreme Court in America has been 
doing its work in such a way that Hughes, C.J., could claim that the Constitution 
of the United States 1s what the Supreme Court intends it to mean at any time. 
It may not be fair or proper to measure up the work of the Supreme Court of India 
or of its Chief Justice by analogies afforded in America. The Indian Constitution 
for one thing is too elaborate and too detailed to admit of its institutions being 
built up through judicial interpretation. Nor has the “ due process clause ” of 
the American Constitution which gave to the Court the opportunity to expand . 
its powers and jurisdiction been incorporated in that form in our Constitution. 
At the same time, it is not correct to say that the Constitution has adopted the 
doctrine of Parliamentary supremacy. So far at any rate as Part III is concerned 
the Constitution has accepted the American view of fundamental rights. Such 
being the case there is in fact very considerable scope for the Supreme Court to 
play its role as the guardian and watch-dog of the Constitution. Imaginative 
approach, liberal interpretation in the spirit of the Constitution and courageous 
rather than a legalistic exposition are qualities, needed if construing the provisions 
of the Constitution. The likening of the Supreme Court to a sentinel on the guivive 
ever alert and vigilant, by Patanjali Sastri, C.J., was, with respect, happy and 
felicitous. Both as a Puisne Judge and as Chief Justice of India his Lordship had 
on several occasions given expression to this sentiment. In’ A. K. Gopalan’s case! 
he observed: “ I agree that in construing these provisions, the high purpose and 
spirit of the Preamble as well as the’ constitutional significance of a declaration of 
fundamental rights should be borne in mind.” In Romesh Thapper’s case?, he said : 
“ Article 32 provides a ‘ guaranteed’ remedy for the enforcement of these rights, 
and this remedial right is itself made’ a fundamental right by being included in 
Part III. This Court is thus constituted the protector and guarantor of funda- 
mental rights, and it cannot consistently with the responsibility laid upon it 
refuse to entertain applications seeking protection against infringement of such 
rights ..... Where a law purports to authorise the imposition of restrictions 
on a fundamental right in language wide enough to cover restrictions both within 
and without the limits of constitutionally. permissible legislative action affecting 
such right, it is not possible to uphold it even so far as it may be applied within the 
constitutional Jimits as it is not severable.” In Election Commission v. Saka Venkata 
Rao?, His Lordship stated “ The whole scheme of the appellate jurisdiction of 
the Supreme Court clearly indicates that questions relating to the interpretation 
of the Constitution are placed in a special category irrespective of the nature of the 
proceedings in which they may arise, and a right of appeal of the widest amplitude 
is allowed in cases involving such questions.” While being fully alive to the proper 
approach to be adopted in interpreting the Constitution his Lordship was at the 
same time completely realistic. Thus in State of Bombay v. A. R. S. Vaidya, he 
observed: “I am profoundly conscious of the sanctity which the Constitution 
attaches to personal liberty, and other fundamental rights and of the duty of this 
Court to guard against inroads on them by the Legislature or the executive ... 
An argument in support of the liberty of the subject has always a powerful appeal 
but the Court should ... . resist the temptation of extending its jurisdiction 
beyond its legitimate bounds.” The learned Chief Justice of India has left a mark 
by his work which is sure to be long remembered. Of his Court it may be said 
that there 
... “every man 

Felt himself in the presence of a gentleman, + 

Whose genial courtesy made all things genial, 

Whose exquisite bearing captured all men’s love, 

Whose sun-bright justice brightened every cause 

And sent even him who lost away content.” 


. 
(1950) 2 M.L.J. 42: (1950) S.O.f 174 B (7953) S.G.J. 293: (1953) 1 M.L.J. 
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o 2 M.L.J. 390 : (r950) $.C.J. 418 mE ees OJ 208, 226: (1951) I 
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~ FAREWELL PARTIES TO THE CHIEF JUSTICE OF INDIA. 


During the later half of December, 1953, a number of parties had been 
thrown to bid farewell to the retiring Chief Justice. The Supreme Court Bar 
Association gave a tea party on 16th December, and at this farewell function, besides 
the Prime Minister, a number of Cabinet Ministers, Judges of the Supreme Court, 
„Judges of the Circuit Bench of the Punjab High Court and distinguished members 
of the Bar were present. The staff of the Supreme Court of India gave a tea party 
on 23rd December, 1953, to bid farewell to the retiring Chief Justice of India. 

The Attorney-General of India, Mr. M. C. Setalvad, gave a dinner in honour 
of the retiring Chief Justice on 17th December. 'Fhis was attended by Dr. Katju, 
the Home Minister, Judges of the Supreme Court and of the Circuit Bench of the 
Punjab High Court, as well as senior members of the Bar. 


An official dinner party was arranged by the Judges of the Supreme Court 
-on 18th December to bid farewell to their Chief Justice in the Supreme’ Court 
„premises which was attended by the President of India, the Prime-Minister, the 


_Home Minister, Dr. Katju, the Speaker, the Chief Justice Designate Mr. 
Mehrchand Mahajan and other Judges of the Supreme Court. 


Speaking on the occasion on behalf of himself and other Judges of the Court, 
the Hon’ble Mr. Mehrchand Mahajan said :— 


“ Before I ask you to drink to the health of our retiring Chief Justice, I would 


like to say a few words on behalf of myself and my brother Judges on the eve of his 
retirement. 


It is customary on an occasion like this to recount the virtues of head and of 
heart of a colleague who is about to retire and about to leave. I feel somewhat 
handicapped in’ discharging this duty and to give expression to all my feelings and 
sentiments about a colleague with whom I have sat for over five years and a Chief 
who has led us for the last two years. 


It is a long time since I made my last after-dinner speech while presiding over 
a dinner given by the members-of the Punjab Bar to the Judges and the Chief Justice 
of the Lahore High Court. Since my elevation to the bench, I put in a resolution 
not to make any speeches. Be that as it may, I will say what I can, though it may 
not be a full expression of my feelings about my Lord the Chief Justice. 


An English writer has prescribed four qualities for a Judge—learning, dig- 
nity, patience and courtesy. If that writer had met my Lord the Chief Justice, 
I am sure he would have added a fifth to that list, viz., Sphinx-like inscrutability. 
Decisions of Governments are quite often known before they are even finalised. 


Decisions of our Lord the Chief Justice are only known long after they have been 
implemented. - 


Coming from a stock of Pandits renowned for their learning and culture, he 


inherited the glorious traditions of that culture, “austerity of life and thoroughness 
-and he fully nurtured these traditions in his conduct as a Judge and as a citizen. 
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After a distinguished career at the University, he took to the profession of law 
and took his early training as an apprentice in the Chambers of a well-known Andhra 
lawyer. He was then associated with that eminent jurist, who, unfortunately, is 
no longer with us—Sri Alladi Krishnaswamy Aiyar. He also for a time, I am told, 
attracted the attention of another eminent Judge and jurist, Sri Varadachariar, 
who took his lessons in Sanskrit at the feet of Sastriar’s revered father. After long 
and patient years of industry and hard work he gained fame at the Madras bar 
and was elevated to the bench of that High Court where he served for a period ° 
of nine years. His judgments in certain branches of the law, are the final word 
on those subjects and are cited as authoritative precedents. 


It seems the State of Madras could no longer contain him and he was elevated 
to the bench of the Federal Court. In course of time he became a Judge of the 
Supreme Court of India when that Court was established and since the last two 
years he has been the Chief Justice of-India, which office he has filled with great 
dignity and he has spared no pains in enhancing the prestige of the Court to the 


‘highest level. 3 


Not many Judges have lived in their judgments ; many of them have been 
completely ignored and forgotten. But, I haye no doubt that the legal pronounce- 
ments of my Lord the Chief Justice will survive the ravages of time (Cheers). In 
respect of fundamental rights, his pronouncements on questions of liberty of the 
subject are even now becoming historic. 


So far as his patience is concerned, it is inexhaustible. During my over five 
years’ sitting with him I have never seen a counsel being hustled and he has 
declined himself to be hustled. He has taken his own time in understanding the 
facts of a case and “ decide in haste and repent at leisure” has been his advice 
to his colleagues. 


His learning in all branches of law is vast. His behaviour is dignified and his 
courtesy unfailing. I have never seen an occasion on which he fell foul with anyone 
or said a harsh word to any person. 


My Lord, your unassuming manners, your simplicity of life, your unosten- 
tatious habits, your dignity, and above all, your judicial temper and mind have 
made you an ideal Judge, a loving colleague and a successful Chief. Your un- 
shakable tenacity shows your individuality of thought and courage of conviction. 
I can only recall the words of our late colleague, Sri Fazl Ali, when leaving the Court 
to take charge as Governor of Orissa. I asked him “ Fazl, you have been saying 
that you can even convert Patanjali Sastri to your views. Now will you tell me how 
far you have succeeded ”. He replied: “ I have been a dismal failure. I have 
been sometime converted but he has seldom been.” I dan recall only one occasion 
when he was converted to my views. It was by virtue of these great qualities of 
my Lord that, in all seriousness, I gave him the title of Lord Buddha. Of course, 
such titles are not permitted under our Constitution. I did so in all seriousness. 
His Lordship was thinking that I was always talking in a light spirit but I meant 
it seriously. x 


Well, Sir, I will not embarrass you any more by dwelling on your sterling charac- 
ter and qualities. Recently I am told you did a pilgrimage to Badrinath: Some- 
„one told me that it was only a reaction of your earlier pilgrimage to Europe. 


All that I wish in conclusion to say on behalf of myself and my colleagues is 
this. Our good wishes are with you in your retirement. India needs men of 
your calibre, of your character, who put service above self and we hope that in 
your retirement you would place your services at the disposal of our homeland. 
We also hope that you will continue to show to your old colleagues the same love 
‘and affection that you have always shown to us. ~ -à 


On behalf of all of us here I wish you a healthy and happy period of retirement?” 


To - WHE MÁDRÄBI LAW-JoURNAL, , G4 
Mr. M. Patanjali Sastri-in bis reply said :— Ao ea A 


“As Justice Mahajan truly remarked, it is;customary on such occasions.to make 
post-prandial speeches marked by flashes of wit and humour. But I am not now 
in a mood to indulge in any such light vein. I may say I am not accustomed, in 
fact, to make post-prandial speeches nor indulge in.speech-making at all, . not-. 
withstanding the recent accusation of my friend on the left (Dr. K. N. Katju) 
. that I am “ going about” making speeches on subjects that do not concern me. 
This is not however the occasion nor is this the time to take issue with him on that 
matter. I am in a rather—I do not say sorrowful—but pensive and reminiscent 
mood. 


There is a beautiful verse in the Mahabharata which says :—‘ Just as logs 
of wood come together on the broad face of the sea and drift apart after a time, 
so do human beings come together on this ocean of life and drift apart when the 
time for parting arrives.’ f 

„I came into your midst about six years ago and the time has now come fag parting, 
and I am not at all sorry that I have to lay down my office in a few days. Itisa 
wise provision of our Constitution which says that a man becomes too old at 65” 
to be useful as a Judge. A Judge’s work is very exacting. He has to be constantly 
on the alert with a seat-bell fastened around him as it were for hours together and 
if perchance he finds occasion on a hot summer day to have his forty winks, there 
are always resourceful counsel resorting to devices to wake him up by either throwing 
down a book deliberately with a thump or shouting at somebody nearby. I have 
heard a story about the late Mr. Eardley Norton when he was practising at the 
Madras Bar. He found the Chief Justice napping after lunch when hé was-address- 
ing the Court. In those days there were no electric fans but only punkas to be pulled, 
and the punka-puller also went off into a doze, when Mr. Norton suddenly 
shouted “ You are not a High Court Judge to sleep.” The Judge woke in 
confusion and asked “‘ What is the matter?” Mr. Norton replied “ My Lord, 
I was telling this fellow who was sleeping that he was not a High Court Judge ”. 
The Judge said “ Go on Mr. Norton,” and he was all attention afterwards. 


As I said, a Judge’s work is a very strenuous job and having been on the Bench 
for nearly 15 years now and after a fairly strenuous career at the Bar before, I sup- 
pose I have earned my rest. I think-it is Bertrand Russell who has said somewhere _ 
that one of the most important cdntributories to a man’s happiness is congenial 
work. It has been my good fortune to have that. J liked my job. JI liked to brush 
away the cobwebs in arguments addressed to us and I liked to spin my own cob- 
webs in my judgments. My colleagues and I constituted a happy joint family, 
and though there were some mild brushes between us occasionally and some sallies 
across the table, to the amusement of the Attorney-General and other members 
of the Bar, we soon forgot all about them and great amity and friendship always 
prevailed. 


Differences of” opinion, of course, there were, and they are reflected in the, 
pages of the law reports, sometimes to the embarrassment, I am told, of the lower 
courts ; but that is inevitable when the Constitution provides that five Judges should, 
hear and decide constitutional points. That is how, we are told, law also develops. 
Every lawyer appearing before us knows and is familiar with, the numerous dis- 
senting opinions delivered by the Judges of the Supreme Court of America and also 
by the highest tribunal in England, the House of Lords, though the Privy Council 
has, for historical reasons, always followed a different practice, because they are 
considered to be an advisory Committee to advise His Majesty as to what ultimately. 
should be done in a -p&rticular cause—we are not therefore at fault, in sometimes 
delivering multiple judgments. Latterly, that practice is being ‘gradually given up. 
- As I said, the six years or so which I have spent with my colleagues are -the 
happiest period of my life. .I thank Justice Mahajan for all the very nice things he 
has Said-ofine. - I still believe’his description of me as Lord Buddha is only a nick? 
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name, notwithstanding his assertion to the contrary. He has laid the paint so 
thick that I do not recognize myself in the picture that he has painted of me and 
had I been as fair complexioned as our Prime Minister, you would have seen me 
blushing under the avalanche of compliments. I thank you, Sir, for all the very 
kind and glowing things you have spoken of me and for the hospitalities of this 
night. I will carry with me on my retirement very pleasant and happy memories 
of your friendship and affection formed during these years that I have spent in 
your midst. God be with you all.” 


“ AMENDMENTS TO CRIMINAL PROCEDURE CODE ” 
By 
P. N. SUBRAMANYA Ayyar, Advocate, Tiruchirapalli. 


Amendments to Criminal Procedure Code with a view to make judicial 
administration more speedy, less expensive and less cumbersome are certainly quite 
welcome, but the amendments themselves should neither be hasty not cumbersome 
nor interfere with the due course of justice. 


Trial with the aid of assessors has never served any useful purpose and it should 
certainly go. But where is the charm in retaining the Jury Trial when there is 
nothing to distinguish the two. Juries are open to undue influence and corruption 
and coercion by the Police. Village officers and Government servants should be 
excluded from the Jury. The prevalent evil of perjury can be put down with an 
iron hand and by rousing social conscience in other ways. - 


? 


Abolition of commitment proceedings is bound to end in a gross miscarriage 
of justice. The cure is ill-conceived. The present system has been working well 
all these years and there has been no failure of justice. As a Criminal Lawyer 
having active practice in the various Criminal Courts for the past twenty-seven 
years, I have found that the commitment proceedings are absolutely essential in the 
interests of the accused and of justice. The defence lawyer has a golden opportunity 
to cross-examine the prosecution witnesses in the committing Court and do some 
spade-work to get at the truth and he can save the time of the Sessions Court by 
relying only upon some essential points which he has gathered in the lower Court. 
The delay in the proceedings is mainly due to the police in not producing their 
witnesses in time and the committing Magistrate is rarely responsible. Though 
justice delayed can never be justice denied, yet, oftentimes hasty justice would 
lead to injustice, and for the sake of quick disposal and statistics, justice should not 
be throttled, and abolition of commitment proceedings would certainly throttle 
justice. Too much reliance is sought to be placed on Police investigation and police 
diaries without a judicial inquiry by a istrate to determine whether the case 
is true or false and whether it is to be tried by a Magistrate or a Sessions Judge. 
But, tais point is stressed in the case of a private complaint only and there is no 
reason for this invidious distinction. Very often, the accused in Sessions cases 
are under duress and under the influence of the Police, and unless they are released 
on bail, their defence is bound to be handicapped. Justice would cease to seem to 
be done by abolition of commitment proceedings. 


The procedure in trial of summons cases should be radically reformed. The 
accused is arrested and produced in Court and when examined under section 242, 
Criminal Procedure Code, he oftentimes admits the offence and punishment is 
awarded straightaway, on the plea of guilty. This plea of guilty, how it has been 
‘brought about, whether it is a real plea of guilty or whether it has been brought 
about by the Police or anybody interested in the prosecution, ynder coercion, undue 
influence or under a misapprehension, the Courts never care to inquire nor are they 
bound to. There can be no doubt that oftentimes the accused after being arrested 
and brought before Court is under the influence of the Police and is generally un- 
defended and is forced to admit the offence in order to avoid a protracted trial 
entailing heavy expenses, trouble and worry or under the impression that he would, 
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be merely fined. But when he finds that the Magistrate sends him to jail, he is 
simply shocked and there is no chance for him even on appeal. Hence no accused 
should be examined before the prosecution adduces its evidence, and the accused 
should be given reasonable time to defend himself before the prosecution evidence 
„is letin, and the case should not be hustled up. Section 242, Criminal Proce- 

dure Code, should p“ suitably amended. There is no objection to include a 
larger number of offences under this category. 


Of course, there is great delay in disposal of warrant cases. This again, is 
mainly due to the fact that the prosecution is not vigilant in producing their witnesses. 
The Defence generally closes their evidence in one or two sittings. Adjournments 
should not be granted as a matter of course except under very exceptional circum- 
stances. Itis enough ifthe accused is given the right to cross-examine the prosecution. 
witnesses twice. 


The proposed amendments relating to sessions trials, revisions, adjournments, 
de novo trials, transfer applications, under-trials and perjury may well be adopted, 
as also the amendment to section 145, Criminal Procedure Code. 


Though there is no objection to affidavit-evidence as regards formal witnesses, 
witnesses to the recovery of property and witnesses to Panchnamas should be excluded 
from that list, since they cannot be strictly speaking called formal. Witnesses 
should readily appear on summons and any disobedience or evasion should be 
summarily and suitably punished. 


Considerable difficulty is experienced by persons convicted in getting copies 
of judgments immediately for filing appeal and getting interim bail. I have brought 
this out years ago in my Article to the Law Journals. So, the proposed amendment 
to give the accused a free copy of the operative part of the judgment is most welcome. 
Further, section 435 (2-A), Criminal Procedure Code, may be suitably amended 
to embrace persons accused or convicted of non-bailable offences as well. 


The right of a private complainant to appeal against aana is long over-due. 
But, section 407, Criminal ‘Procedure Code and section 408, Criminal Procedure 
Code, may be amended to embrace such appeals before the First Class Magistrates 
and the Sessions Judges even as appeals against convictions and the High Court 
may deal with appeals against acquittal by the Sessians Courts. 

Public servants in the discharge of their duties as such public servants should 


- not be defamed and should certainly be protected. The offence may be made 
cognisable but there is no need to make it exclusively triable by the Court of Sessions. 


The proposal to appoint qualified and competent men such as retired judicial 
and executive officers with legal attainments as Honorary Magistrate is bound to 
be good and would certainly yield more fruitful results, but they should be given 

-some suitable travelling allowance. 


Above all it is necessary to preserve the dignity and integrity of judicial officers 
and some appropriate measures devised for the same. 
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{ _., , THE COMPANIES BILL. l ro 
28 g “By Ew lana: 


A. RAMAYYA, M.A., B.L., PRES. (Lonpvon), Advocate, Madura. 4 
I 


The new Companies Bill which seeks to consolidate and amend the law relating 
to Companies is the longest legislative measure ever introduced in the Legislature 
of this Country. It contains 612 sections and Eleven Schedules, many of them - 
consisting of numerous clauses with elaborate details, the entire measure occupying 
nearly 400 pages of closely printed matter.. The Bill is based almost entirely on the 
recommendations of the Company Law Committee which made its Report early 
in 1952 and which has been in all essential particulars faithfully adopted in the 
drafting of the Bill, except that in respect of one or two matters not covered by the 
recommendations such as the provisions relating to the compulsory amalgamation 
of Companies in the national interest, the Gavernment have thought fit in the light 
of recent: experience to include some special provisions in the Bill. It goes to the 
credit of the Committee that its recommendations were so thorough and ‘convincing 
as to be accepted wholesale in the revision of the Indian Companies Act. Whatever 
may be the views and opposition of certain ultra-capitalist bodies to the reforms 
sought to be given effect to in the provisions of the Bill, a careful study of it shows 
that it will usher in a new era in the history of industrial and commercial enterprise 
through the creation of conditions necessary for the healthful functioning of joint 
stock enterprise in the private sector of the Country’s economy. While the provi- 
sions of the Bill as a whole are generally acceptablé—and I am inclined whole- 
heartedly to give my support to it—I find that as a Lawyer who is specialising 
in this branch of law and has had occasion to come in contact with and acquire 
some intimate knowledge of the working of several companies in South India, 
.I should offer a few suggestions for the alteration or addition of a few clauses here 
and there.and hope that they will receive due consideration at the hands of those 
responsible for the passage of the Bill in Parliament. 

II . 
Fundamental Principles of Company Law Reform. 

(1) In a Welfare State like ours, the best method of carrying on private 
enterprise to the extent to which such enterprise is considered expedient, is un- 
doubtedly by means of companies incorporated under the Companies Act. The 
limited company is an attraction to small investors. As a company unlike an 
individual or a firm is under a statutory obligation to maintain accounts and submit 
to annual or other periodical audit by a qualified auditor it is less likely than indi- 
viduals and firms to be unreliable for any business purposes including Government 
dealings especially in respect of fiscal matters such as the income-tax and business 
profits tax and is certainly more amenable to Government regulation and less prone 
to evasion. The object of reform must therefore be to encourage in the private 


sector of the economy the corporate form of business enterprise in preference to 
individuals and firms, ' 


(2) The system of companies is essentially a democratic system. It is based 
on majority rule by the shareholders, and through election of representatives called 
Directors for carrying on the management. And the Board of Directors also in 
their mode of work are governed by the majority principle. The presumption 
underlying the system is that the majority having a major stake in the company 
which is their concern will be more interested than the minority in ensuring proper 
management. If, however, the majority should do anything to the clear detriment 
of the minority and for the benefit of the majority only and not of the company as a 
whole, the law should intervene and protect the minority interests from oppression. 


(3) Amendments of the law in this country should not proceed on the 


lines of a simple adoption of what has been effected in England without due regard 
to the objectives of the system of economy ‘obtaining in this country. Our special 
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circumstances would seem to require company law reform to proceed on the follow- 
ing lines :— 

(1) In the case of companies concerned in the production or distribution 
of essential commodities or services there should be adequate statutory provision 
for effective Government intervention in the interests of the public whatever may 
be the nature of the companies concerned—whether public or private. 


(2) In the case of all public companies and the subsidiaries of such com- 
panies whether public or private, the law should ensure adequate protection to the 
investing public and make effective provision against fraudulent promotion and 
bad and dishonest management. 


(3) In the case of private companies (other than subsidiaries of public com- 
panies) in view of their being more or less in the nature of family concerns or partner- 
ships, the law should to the extent to which they do not affect the public interests, 
give free scope for development and provide for the least interference, with their 
internal management or affairs. ` 


(4) In the case of any company it is expedient on grounds of public policy 
that the law should make adequate provision for the protection of shareholders 
against possible oppression and mismanagement on the part of those who are in 
charge of the cémpany’s affairs. 


(5) As a corollary of the last principle, emphasis has to be laid on the need 
for an efficient administrative machinery to enforce the provisions of the law enacted 
for ensuring the efficient and honest management of companies. The Committee 
on Company Law Reform in England expressed at the very outset of its: Report 
“ It seems to us important that observance of the requirements of the companies 
Act should be vigorously enforced and still more important that where companies 
are improperly or dishonestly conducted their affairs should be investigated and 
the offenders prosecuted ”’. 


Bearing in mind these basic principles if we examine the provisions of the Bill 
now before Parliament, we find that while the principle No. 1 calling for adequate 
statutory provision for Government intervention in the case of companits concerned 
in the production or distribution of essential commodities and services, has not 
been recognised at all, neither principle No. 3 which points to the desirability of 
least interference with private companies nor the principle No. 5 which emphasises 
the need for an efficient administrative machinery to enforce the observance of the 
provisions of the Act has received due consideration in the drafting of the Code. 
While, as observed earlier the Bill, so far as it goes, is a thorough going and satis- 
factory measure, the alterations and additions pointed out herein are only by way 
of e suggestions without in any way detracting the merits of the provisions 
in the Bill. 


III * 
Section 2 (2)—“ Associate'of Managing Agent.” 


If the object of the definition is to secure the effective enforcement of the provi- 
sions of the Act relating to the managing agent, by extending them to associates 
of the Managing Agent, it is necessary to improve the definition by including an 
additional sub-clause as follows :— . 

“ Any adult member of the Hindu family of which the Managing Agent is a 
member manager.” 

It is generally only through such members of his own family as his trusted 
associates that a Managing Agent is naturally and ordinarily inclined to put into 
effect his contrivances of evading any restrictions imposed on him by any provisions 
of the Act. 





* The reference in the following is to the sections of the Bill. 
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N Cue. Officer who is in default ”. 


it isis so worded that it will possibly enable any and every 
officer who has defaulted in his duty to escape by pleading that he was not ‘ knowingly 
guilty’. If the object of the penal provisions is to enforce observance of the require- 
ments of the Act and discourage their contravention, it appears to me necessary 
that a proviso as follows will have to be added to this section: “ provided that an 
officer who is wilfully in default shall be deemed to be knowingly guilty ”. 


Section 51—“* Matters to be stated in Prospectus ”. 


1. When a company is formed and forms of application for shares are issued, 
applicants must be in a position to know whether or not the shares are easily market- 
able. In the case of several companies, power is given to the Directors by the 
Articles to refuse the registration of any transfers at their discretion ; and this has 
caused a goood deal of hardship in many cases. It appears to me desirable that 
there should be some such statutory provision inserted in section 51 or in Schedule II 
as follows :— . 


d ry 
“ The Prospectus shall contain a statement in a conspicuous place whether 
and to what extent there would be restrictions as regards transfers of shares.” 


2. Again, where a company is registered in one State and invitation to subscribe 
for shares is issued in other States, either by means of newspaper advertisements or 
otherwise, it is highly desirable that soliciting of subscriptions for shares from inves- 
tors in other States should be prohibited unless permission to deal in the proposed. 
shares has been obtained from any recognised Stock Exchange. When any announce- 
ment, advertisement, other public offer or invitation is made on an all-India 
scale, investors not unnaturally expect to obtain a marketable investment ; and a 
statement as to whether or not permission has been ‘granted by any Stock Exchange 
will put investors on guard as to deciding whether or not it would be wise for them 
of put their monies into the proposed venture. I would therefore suggest inclusion 
to a sub-section like this, after sub-section (2) of section 51. 


“ No company having its registered office in one State shall issue any form of 
invitation for shares in any other State, unless permission to deal in the proposed 
shares has been granted by a recognised Stock Exchange.” 


Section 102—“ Declaration by transferee.” 


In the public interest it is necessary that in all cases of transfer of shares, there 
should be a declaration by the transferee as to whether he is beneficial owner or 
nominee and if latter for whom. A good deal of benami and other questionable 
transactions by Managing Agents or Directors will receive a check thereby. The 
Cohen Committee in England have also recommended ¿this (vide their Report 
paragraph 81). 2 

I would therefore suggest the addition as sub-section (2) to section 102: 
“ (2) Every transfer of shares shall contain a declaration by the transferee whether 
he will be the beneficial owner cf the shares comprised therein or only a nominee, 
and in the latter case for whom he will be the nominee.” 


Secticn 105 (3)—Appeals against refusal to register to transfer. 


Tn very many cases an appeal to the Central Government at Delhi will be a 
costly affair. In the interests of the investing public, a right of appeal in the first 
instance to the Registrar of Companies with a right of further appeal if need be, to 
the Central Government will be conducive to economy, besides relieving the Central 
Government from an overcrowd of mostly small cases of this sort. I suggest that 
ub-section (3) may be suitably amended as follows : 


“ (3) Against any refusal of a company . . . . the transferor or transferee 


may ..... appeal to the Registrar who after giving the parties an opportunity 
o be heard may dispose of the same. 
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Ie. af an order of the Registrar under sub-section (3) 
weal to the Central Government who may empower a 
specified sue to at ear and dispose of appeals of this class. 


Section 159 (3)—Default in holding Annual General Meeting. 


Where there is default in holding the Annual General Meeting, instead of the 
Central Government the Registrar may be given power or delegated power to 
interfere as provided in this section. Otherwise as the Central Government is at a 

- great distance, there will be great delay and expense. 


Section 167—Proxies. 


In actual practice the only use to which proxies are ordinarily put is to 
make them serve as an effective weapon in the hands of the management to silence 
and put down any diligent shareholders who choose to att eral meeting 
in person and try to raise their heads and voice aga 

ə management. 





x 


The real evil underlying proxies consists in the por ee mani 
of blank proxy forms signed by shareholders and k eae as pocket, oh 
h 


ready to be thrown against any opposition at share Peeta. 


The Company Law Committee made no attempt inyts s Riport 2 -to- deal w 


misuse of proxies and the present Bill simply translates the t g 
into legislative form and goes no further. T x SES | iS 
Though it is difficult for legislation to make adequate provision against the 


misuse of proxies, it appears to me that for guaranteeing the genuineness of proxies, 
a provision should be inserted to the effect that every proxy lodged with the company 
should be dated and authenticated in the same manner as affidavits. This may 
prove an effective check against the present practice of obtaining undated blank 
proxy forms bearing the signatures of the shareholders. Section 167 (5) may be 
amended by adding to clause (a) “ and dated” after the word “ writing” and 
inserting as clause (c) “‘ and attested by witness giving his full name and address 
and the place where he attested the same.” 


Section 167 (7)—Inspection of proxies. 

The provision here is defective. It is provided that proxies may be inspected 
“during the period beginning 24 hours befcre the commencement of the meeting 

. .’ If the meeting is fixed at 5 P.M. on a day, inspection can be made only 
for a few hours before the meeting. Though the expression “ twenty four hours ” 
is used, not more than a few hours will in practice be made available. The 
words “ twenty-four” may be replaced by “ forty-eight.” This will not incon- 
tenience the company in any way, as the proxies should have been lodged prior 
vhereto. 
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Section 202—Director’s Report. 


Directors and Managing Agents are in a specially advantageous position 
as regards dealings in the shares of the Company under their charge. They use 
inside information for the purpose of acquiring or disposing of shares to 
their own greatest private advantage. Sometimes by ‘rigging, sometimes by 

‘churning’ the markct for the shares of the Companies under their charge, 
they manipulate the market value of such shares to their own advantage and amass 
large private fortunes for themselves. The examples are legion in South India 
of the Managing Agents of textile mills with puppet directorate under their control 
and by planned declaration of far lower dividends than the profits of the com- 
panies under their management would warrant depressing the market value of the 
shares and acquiring and accumulating in their own hands and the hands of their 
nominees and relatives the bulk of the shares of the companies under their control.- 


The Shareholders are kept in the dark as to the operations of the Managing 
Agents and the Directors in respect of the latters’ dealings in the shares of the com- 
. pany. 
J—3 : 
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It is absolutely necessary that shareholders should be put in the know‘ of the 
dealings in shares.by the Managing Agents and the Directors during any year and 
the Directors’ Report for the year must be made to disclose and certify the truth 
or correctness of the extent of the sales and purchases in the Company’s shares 
by the Managing Agents and the Directors during the year under review—the shares 
held at the beginning of the year and those held on the last day of the year. 


In this connection the provisions of section 285 are not effective enough. Sub- 
section (5) of that section unduly restricts the right of members to inspect the Regis- 
ter of Directors’ shareholdings for a period of 14 days before the Annual General ` 
A specific mention in the Directors’ Report of the actual dealings of the Direc- 
tors and Managing Agents during the financial year under review would bring 
home the position to the minds of the shareholders. 


`` I therefore consider it necessary to add as Clause (d) to sub-section (1) of 
section 202 the following :— ` 


“ (d) the number of shares of the Company held (1) by the Directors and (2) 
Managing Agents on the first and the last days of the Year under review ”. 


-Even though there is room for evasion by buying and selling in the names of 
nominees, information as to their direct dealings has its own value. 


Section 210—Appoiniment and Removal of Auditors. 


Shareholders are given no right to look into the proceedings of the 
Directors or the books of account of the Company in which they have 
invested their monies, except to the extent disclosed in the Balance Sheet 
and Profit & Loss Account. Auditors are watch dogs of shareholders and 
their duty is to bring to the notice of the general body any irregularity in 
the management of the Company’s affairs and though in theory they are 
supposed to be elected by the shareholders at the Annual General Meeting, 
in practice they are almost invariably the nominees of the management and when 
they indicate the slightest inclination to assert themselves and choose to say any- 
thing about the management in their report, they stand to lose their job. This 
embarrassing position of the auditors has been time and again pointed out by various 
associations of Accountants in England and other Countries but no satisfactory 
solution has been found so far. In such state of things even the small right of the 
General Body to elect such Auditors as they may choose at the Annual General 
Meeting is sought to be taken away by the restrictions imposed by this section. 
While the retiring Auditor may be free to make his own representations at the 
meeting, the shareholders must have the right to elect an Auditor of their own 
choice. 

The section may be redrafted as follows :— 

“1, Every auditor except the first Auditor who shall hold office until the 
first annual general meeting, shall be elected by the Company in General Meeting, 
and he shall ordinarily hold office for three years, unless the company at any general 
meeting otherwise decides and he shall be eligible for re-election. 


2. An Auditor who is about to retire or who is sought to be removed may 
be present at the meeting and make any representation touching his re-appoint- 
ment or removal. . 

Any auditor other than a retiring auditor intending to be appointed as 
auditor of a company at any general meeting shall give notice of such intention 
to the company, not less than fourteen days before the date of the meeting at which 
the appointment is to take place.” | 


Government to appoint additional auditors in certain cases. 


In order to make effective provision against bad management and its being 
screened by a subservient audit, it is also very necessary to add a new »section 
as follows after section 210 :— ` 
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“ Where in the interests of any company the Central Government thinks it 
expedient it may appoint an auditor additional to the one appointed by the Com- 
pany having the same powers and exercising the same functions as the other audi- 
tor ; and his remuneration shall be paid by the Company, or by such person as 
the Central Government may determine”. 


Section 214——Signing of Audit Report, etc. 


In very many cases, while a company ostensibly appoints a well known audit- 
ing firm as its auditor, in reality the auditing is done by some subordinates, and 
the shareholders are hoodwinked into believing that the affairs of their company 
have been audited by a reputed firm. There is no guarantee of efficient and 
honest audit in several cases. In view of the fact that the shareholders have 
themselves no access to the accounts, and have to rely only on the Auditor’s 
scrutiny and report, it is necessary that only the Auditor who actually made 
the audit should sign the report etc., and he should also be required to attend 
the Annual General Meeting in which the’ Balance Sheet and Profit and Loss 
Account to which his report is attached are laid before the Company. A statutory 
obligation to be present at the meeting and answer questions put te him at the 
time touching any of the matters covered by his audit will go a long way.in 
ensuring an honest audit. In actual practice, auditing in the case of many com- 
panies is superficial. What happens is that the actual audit is done by one or 
more clerks of the auditor and they make notes and prepare the Balance Sheet and 
Profit and Loss Account and the Auditor scrutinises them and subscribes his signa- 
ture almost invariably to a stereotyped report, which he attaches to the Balance 
sheet. If he is compelled to attend the Annual General Meeting at which the 
Balance Sheet and Profit and Loss Account are laid, he can certainly be expected 
to be more careful in hs audit. 


I suggest that section 214 should be redrafted as follows :— 


“ Only the person appointed as Auditor of the Company and who made the 
audit or when a firm is so appointed in pursuance of the proviso to subsec- 
tion (1) of section 211 only the partner who made the audit shall sign the auditors’ 
report or sign or authenticate any financial statement of the company ”. 


For the reasons given above, these should be added at the end of section 216 :— 


“ Provided that he shall attend any General Meeting in which his report is 
laid or read and answer questions put to him touching any of the matters covered 
by his report ”. 

Section 219—Power of Registrar. 


Mismanagement of companies in the past has been not a little due to the 
want of an efficieat administrative machinery. In the case of several companies, 
many of the statutory provisions imposed by the Act have not been observed 
at all, As already noted and as emphasised by the Cohen Committee Report in 
England the vigorous enforcement of the observance of the requirements of the Act 
is the first essential requisite of Company Law Reform. 


The present Draft Bill provides for the maintenance of numerous registers 
and other documents by various Companies and unless the provisions of the Law 
are observed, they will be merely statutory ostentation. 


It appears to me that a periodical inspection of every Company by the Registrar 
to see whether the statutory provisions relating to books and other documents are 
complied with, will be helpful in checking bad and irregular management. I have 
personally known of Companies not making entries in regular books of account 
in the usual course of business and not maintaining the statutory registers; transfer 
books, regular books for recording minutes of proceedings of Directors’ Meetings, 
etc. 


There will be a check on these irregularities if the Registrar is empowered 
to make periodical inspection of the books of all companies within his jurisdiction. 
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So, I suggest a section as follows, after section 219: 


“ The Registrar shall have the power to make such periodical inspection of 
the books and documents of every company within his jurisdiction as he thought 
fit and verify whether the Registers, Accounts and other documents required by 
the Act to be kept are duly kept and for this purpose may, after giving reasonable 
notice to the company, enter during Office hours any premises of the Company 
and call for the books and documents and inspect and initial the same ; and where 
a company has defaulted in keeping any register or other documents required . 
to be kept in accordance with the Act, he shall make a report to the Central 
Government.” 

Section 220—Investigation by Registrar. 


It is the power of the Central Government under: this section that has to 
ensure honest management and give protection to shareholders. The power of 
ordering investigation should be widened so as to include among cases for 
investigation, a case where a compoany is found by the Registrar on inspection 
to have defaulted in maintaining such registers and other documents as are 
required by the Act, or otherwise failed to comply with the provisions of the Act 
so as to prejudice the interests of the company or its members. 


So, a clause like the following has to be added as Clause (d) :— 

“ Clause (d) :—In the case of any company on the report of the Registrar 
under section 219-A that the Company has defaulted in keeping any registers or, 
documents in accordance with the requirements of any section of the Act or other- 
wise failed to comply with its provisions such as to be prejudicial to the company 
or its members ”. 


Section 241—Persons other than retiring Directors seeking election. 


The notice of fourteen days required for intimation by new candidates seeking 
election is rather unduly restrictive. Such restrictive conditions will unduly 
strengthen the hands of the management in preventing fresh men coming in. 
Before a new candidate decides to stand for election, he has to do a good deal of 
spade work and make up his mind as to the chances of success. Having regard to 
the various circumstances attending an election campaign, a week’s notice must 
suffice. For the word “ fourteen ”, I would substitute © seven’. 


Section 242—Directors’ power to appoint additional Directors. 


The exercise of this power may possibly be abused on occasions. For example, 
the Articles of a Company fix the number of Directors between, say, 3 and 16, and 
the Company may work with six Directors, 4 elected and 2 nominated by the 
Managing Agent. In such a situation the Directors may, if they want to have 
their way, either detrimentally to the Company or to the Managing Agent, pro- 
ceed to appoint any number of additional Directors up to r0. The Board may 
thus be swayed by the appointed Directors and:the annual election by the share- 
holders, of one Director by rotation will have no significance. The device of 
appointing additional Directors upto the maximum every year after the annual 
general meeting, will make a mockery of the powers of the general body of 
shareholders. ‘The scope for the possible abuse of the power of appointing addi- 
tional Director, may be limited by adding a further proviso to sub-section (2) in 
some such terms as follows :— 


“Provided further that the power of appointing additional Directors ‘shall 
not be exercised except to the extent necessary in the interests of the Company ; 
and the reasoas for the same shall be disclosed in the Directors’ Report ”. 


Section 243—Exclusion of certain persons being Directors. 
In the list of persons here prohibited from being appointed Director without 
special resolution of the Company, there is nothing to prevent the near relatives of 


the Managing Agent—such as sons, brothers etc., from being lugged into the Board. 
It is only such persons who usually swamp the Board in the case of many com-- 
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panies in actual practice. I would suggest that after the words “‘ employee of” 
in clause (fj the words “ or near relative ” may be aded. 


An Explanation has to be added at the end of the sub-section. 


Explanation—For the purposes of this sub-section ‘near relative’ means 
‘the wife, son, daughter, brother or brother’s son’. 


Section 246—Consent of Director to be filed with Registrar. 


The wording of the section would seem to require every candidate standing 
for election, to file the consent in writing, whether he ultimately succeeds or not. 
For it requires the consent to be filed ‘ before appointment ° i.e. before being elected. 


If the words “ acting as ” are substituted for the words “ being appointed ” 
there will be no hardship, while at the same time satisfying the intention of the 
section viz., that a Director who is elected or otherwise appointed shall not be en- 
titled to act before he files his consent. 


Section 248—Share qualification of Directors. 


One of the waysin which the Managing Agent gains or retains control of the 
‘Company under his management is to get his own creatures elected as Directors. 
From out of his own accumulations, he transfers the necessary quantity of qualifi- 
cation shares to such of his men as he wants to bring in as Directors at the same 
time protecting himself by getting from them blank transfers signed by them and 
when he wants to substitute other men in their places, he simply gets the transfer 
of the qualification shares effected in the names of the substituted men and so on. 


The point to be noted here is that persons who have no beneficial interest 
are brought in and made to figure as Directors only to serve as right hand ‘men of 
the Managing Agents. 

This is the general practice adopted in very many companies in South India, 
to my personal knowledge. : 


This evil must be put an end to, if companies are to be governed in the interests 
of the sare ve and the only way of doing this is to include the following provi- 
sion in the Act. 


In section 248 :—After subsection (3) the following has to be added : 


“ In determining the share qualification of a Director, no share in which he 
has no beneficial interest shall be included ; and every candidate standing for 
election as Director shall make a declaration as to the number of shares in his name 
in which he has a beneficial interest ”. 


Of course, this will exclude trustees of shareholders from standing for election 
as Directors. My answer is ‘ why should trustees for any shareholders be allowed 
to be elected as Directors’. Beneficial interest must be a condition for director- 
ship, as such interest alone will make a person take a genuine living interest in the 
affairs and welfare of the company in which he has a stake. 


Maximum Share qualification. 


Though the fixing of Rs. 5,000 as maximum share qualification goes a 
» long way in remedying the present situation I would suggest that in view of the 
right of shareholders being confined to election of only 2/3rd of the total number 
of Directors the remaining 1/3rd being. filled by the Managing Agents, the 
share qualification should be fixed as low as possible, say Rs. 1,000, or 2,500 or 
1/1rooth of the total subscribed Capital whichever is lower or one share in the 
case of private companies, if the election of share-holders’ representatives is to be 
really democratic. ‘This will prevent especially in the case of small companies, 
a select few monopolising the Directorate. 


Sections 253 to 257—Limit on number of Directorships. 


The recommendation of the Committee whichis simply adopted in these 
sections is arbitrary, ineffective and mere eyewash. They say that a person- 
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shduld ‘not hold moré than twenty directorships, not including private companies. 
In practice this will not affect more than a few persons in the whole country. If 
a Director should: really render uséful service to. the Company for which he is 
elected, he will not be in a position to do so if he is a Director of more than, 
say, half-a-dozen Companies, public or private or both. The bogey of want or. 
scarcity of capable men to occupy the position of Directors is baseless and 
belittles the talents available in the country. 


There may be a case for Directors being paid decent remuneration in-proper ` 
cases, but to give statutory permission to a person to hold upto 20 Directorships 
in public companies and in addition in an unlimited number possibly over another 
twenty private companies, is simply fooling the Statute. 

The Office of a Director is not a merely honorary office. A Director is entitled, 
to have access to the account books and all other documents relating to the Com- 
pany, and jointly with the other Directors, he has the duty to direct the management 
and affairs of the Company. Ifa Director is to discharge his duty conscientiously 
he cannot fairly, honestly and efficiently justify his holding the office, if he is to 
function as Director of more than 7 or 8 or 10 Companies at the most however 
extraordinarily energetic he may be. The limit of twenty directorships fixed by 
the present section will practically leave the position as it is. Further there is 
no reason why in counting this “ twenty ” directorships of private and other com- 
panies are to be excluded. If its Directors are to ke useful to a Company they 
must be in a position to devote themselves to the affairs of the Company entrusted 
to their charge. : : 


I would suggest that in sections 253 to 257 whereever necessary, for the words 
* twenty ” the word “six” should be substituted. 


Section 263—Direciors’ Meeting. 


There should be no regulation as regards number of Directors’ meetings. 
Some Companies may require frequent meetings, some not. It must be left to 
the discretion of the Company. Number of meetings depends on the needs and, 
extent of work of each company. ` 


So section 263 should be deleted or it must be amended so as to increase the 
period of interval to six months especially where the Directors function by circula- 
tion as they will have no need to meet so frequently as bimonthly. 


Director not to deal in shares except with permission of the Directors. 


As already pointed out, it is desirable that Managing Agents and Directors 
should be prohibited from dealing in the Company’s shares, taking advantage of 
inside information. A section after section 280 may be usefully enacted ‘as 
follows :— i 

“ Except to the extent of acquiring qualification shares if necessary, no Director 
shall during his period of office deal in the Company’s shares, without the permis:’ 
sion of the Board of Directors ”. 


Section 285—Register of Directors’ shareholdings. 
It is very important that Shareholders should have access to this register as 
well as to the register relating to the holdings of the Managing Agents so that 


they may know how far the Managing”Agents and Directors are profiting by their 
position and internal knowledge. 


To give access to this Register for a period of 14 days only before the- Annual: 
Meeting is not at all adequate. Shareholders must have accéss at all timesvand: 
if necessary, a fee for inspection may be charged. And it is also important that. 
copies of Extracts of the Register for any particular year or years should be furnished 
to shareholders on payment of the prescribed fee of 6 annas or 8 annas per, 240 
words. Very few shareholders attend. general meetings, especially where thie shares 
are-widely dispersed. ore Sey fk oe z CDL G 


S 
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Government Representation in the Boards of certain Gompanies. 

As already pointed out by me earlier, representatives of Government in the 
Boards of Directors of Companies engaged in the production or distribution of 
essential commodities and services is essential in the public interest and I would 
suggest a provision as follows, to be inserted after section 290 :— 

“ Notwithstanding any other provisions in this Act, where a Company is 
engaged in the production or distribution of any essential goods or services, the 


` Central Government shall have the right to nominate any person to represent 


the Government in the Board of Directors of the Company on such terms and 
conditions as it sha!l think fit, and such person shall be entitled to attend and take 
part in all meetings and proceedings of the Board and be considered a Director of 
the Company for all purposes except that he shall not be entitled to vote at any 
meeting or receive any remuneration ”. 

Section 307—Limited Company as Managing Agent. 

I am opposed to Limited Company being Managing Agent of any Company: 
The Managing Agent shall have full responsibility and assume full liability for the 
successes and failures of the COmpeny managed by such agent. A Limited 
Company acting as Managing Agent will avoid the burden of these while enjoying 
the privileges. Usually such limited companies have little or no ca ital and are 
merely a device to escape liability for the acts of its few members whose financial 
contributions are almost insignificant having regard to the stake under their 
charge. 

Suppose a Company with a Crore of Capital is started by an adventurous 
managing agent, who incorporated himself into a private limited company with 
a Capital of Rs. 5,000 or Rs. 10,000 and consisting of 2 or 3 menbers—himself, 
his son or brother or wife or cousin. Now, a big Company with large finances 
comes under the management of a Private Limited Company- whose members will 
not be answerable except to the extent of their limited ligbility of Rs. 5,000 or 10,000. 
If the liability of the Managing Agent is unlimited, any misappropriation on his 
part will be recouped out of his private property. To avoid such things, it is: 
necessary that the Managing Agent, or members of the Managing Agency firm or 
Company, shall assume unlimited liability in case anything untoward happens 
and chargeable to them. 

A section as follows may therefore be included before section 307 :— 

“ No Limited Company, unless the liability of its Directors is unlimited, shall 
be the Managing Agent of another company unless its paid up Capital is or paid 
up capital and reserves together are not less than 1/10 of the paid up capital of the 
company or companies under its management ”. 

Section 310—Appointnent of Managing Agent. 

After sub-section (1) add— 

“ Where an agreement is entered into by the Promoters of a Company before, 
its Registration, it shall not take effect unless approved by resolution of the Com- 
pany in General Meeting of which special notice has been given TE 

Shareholder should not be bound hand and foot by any agreement entered into 
prior to the incorporation of the Company. 

Section 320. 

The expression “without prejudice to” will make it impossible for two 
Directors to convene a niceting, if not permitted by the other provisizns of the 
Act. If the convening of a meeting is to be by the Managing Agent or Manager or’ 
Managing Director under the Articles, the present section can have no effect. The: 

ression is not happy and does not convey the intent. The words will have to be’ 
replaced by the word “ notwithstanding ”. ` 
Section 334 (1)—Minimum Remuneration.’ i ‘ 

The power must be given to the Company in general meeting of which special 

notice has been given. Shareholders of the Company must know what they are 


doing. ` 
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‘The sub-section has to be amended by adding the words ‘ in general meeting 

-of which special notice has been given’ after the word ‘ Company.’ 

: Section 357—Managing Agent engaging in other business. 


Managing Agent ought not to be permitted to engage in any other business 
either on his own account or on account of any others than the company 
of which he is the Managing Agent. He is a paid agent of the company 


and must give his services and discharge his duties exclusively in the interests of - 


the Company under his charge. Unless the Company by special resolution 
permits him to do any-other specified business, he ought not to be allowed to 
“engage in any other’business whether on his own account sor on account of any 
others. Why should he be treated differently from any other kinds of agents of a 
person? The section has to be amended by omitting the words “on his own 
account..... subsidiary of such company” in sub-section (1) and omitting 
sub-section (2). 


Sections 367, 368 & 369—Remedies in case of oppression and mismanagement. 


These sections are drafted in a manner contrary to the recommendations of the 


‘Company Law Committee in certain essential particulars. According to the Com- 
mittee, the prescribed minimum number of members is ‘Fifty’ while it is fixed at 200 
here. Where a Company is managed by a powerful Managing Agent controlling 
through its partners or members and nominess fifty percent or more of the shares of a 
managed company it is extremely difficult in practice to obtain the consent of 
even fifty members though the management may be clearly oppressive to the 
minority. In actual practice in the case of a big Company, the minority members 
are scattered throughout the country, and most of them are mere dividend receiv- 
ing automata—no more than a flock of sheep content to be fed on dividend warrants, 
and se long as a decent dividend of 10 or 15 per cent. is declared, they don’t 
worry as to what is done with the Company by the managing agent, and are 
partly indifferent to the various kinds of appropriations made by the managing 
agents under various heads even if such appropriations absorb the giant portion of 


the profits of the company. If any few local members have knowledge of these ` 


things, they are either powerless to muster strength (or bribed with small crumbs) 
or silenced by the large backing of proxy votes held by the management. 


The section therefore in practice will be availed of only by members of Private 
Companies who are few in number and localised or by powerful rival factions 
in big public companies who can muster strength more or less comparable to that 
which the management can command. 


Again the condition in clause (b) of sub-section (2) of section 367 is that the 
facts of the case should justify the making of a winding up order. If so, there will 
be no need for any aggrieved member to resort to this section at all and to get the 
consent of any other members whether it be 1/10th of the total number of members 
01 200. or 50, as any single member can make application for a winding up under 
section 402 (1) (c) which deals with winding up. This aspect of the matter has 
been ignored in the drafting of this section while the corresponding English section 
210 recognises it and therefore enables any one member to make the application 
for the relief under this section. ' . 


This section has therefore to be redrafted either on the lines of the English 
section 210 which enables any single member to make the application or by deleting 
the words “but that otherwise.................... should be wound up” in 
section 367 (2) (b) and enabling a prescribed number to apply for relief against 
‘oppression of the minority by majority. What can be dune by a single member 
under the winding-up section 402 (1) (c) is here prescribed to be done only by 200 
‘or 1/1oth of the total number of members. Where the facts would otherwise 
„Justify a winding up, there is no need for a member to get the consent of any others 
when he can take the action on his cwn initiative without reference to any- other 
«member, : 
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INTERIM ADMINISTRATION UNDER THE MADRAS ESTATES 
ABOLITION ACT. 
By 
A. S. Kuppuswami, Advocate, Tirunelveli. 

In between the abolition of an Estate under the Estates Abolition Act, XX VI 
of 1948 (Madras) and its conversion into ryotwari, there isan inevitable gap. A 
power of interim administration of the estate during this intervening period is 
vested in the Board of Revenue under section 7 of the Act. What is the scope of 
this power of interim administration? What is the machinery in charge of it? 
Is it functioning properly? These issues call for an answer. 

2. A brief outline of the scheme of abolition and conversion under the Act 
is a necessary preliminary to the discussion. On the issue of the statutory noti- 
fication for abolition under section 1 (4) of, the Act, the entire estate is legally 
transferred to the State Government, free of all encumbrances. The statutory . 
transfer is subject to an important saving clause in section 3, viz., “< Save as otherwise 
expressly provided in the Act”. Sections 15 and 56 of the Act contain such express 
saving provisions. Section 15 provides for a judicial decision by the Settlement 
Officer (subject to an appeal to the Tribunal constituted under section 8) on the 
landholder’s claim of title to ryotwari patta for his private land. Section 56 pro- 
vides for a similar decision on the ryot’s claim to ryotwari patta for his holding. 
The transfer of the entire estate to the Government is thus subject to the rights 
of the landholder and the ryots to be worked out under the Act. The final decisions 
under both the sections will necessarily take some time—say on an average about 
two years from the date of the petitions. Ryots’ petitions-for patta are often held 
over until the ryotwari settlement under section 22 of the Act. The settlement 
has to follow the survey. Due to serious shortage of technical personnel, the ° 
survey is likely to require a long period for its completion. As the combined result 
of these factors, the interim period between the abolition of an estate and the com- 
pletion of the ryotwari settlement in the same is likely to cover many years. During 
this intervening period, the provisional legal title pending judicial decision is vested 
in the Government and the power of interim administration is vested in the Board 
of Revenue. 

-3. The Act contains a limited provision to regulate possession pending judi- 
cial decision of title. The proviso to section 3 (d) of the Act directs that the Govern- 
ment shall not, pending judicial decision, dispossess any person who is prima facie 
entitled to ryotwari patta, either as a landholder or a ryot. The statutory Rules 
provide for an original as well as an appellate decision on the issue of such prima facie 
title. The Act and the Rules thus provide a suitable regulation to govern the issue 
of interim possession in cases of dispute as between the Government on the one 
hand and the landholder or the ryot on the other. The requisite judicial machinery 
also is provided in the rules. 

4. But, neither-the Act nor the rules cover cases of dispute as to title as bet- 
ween the landholder and the ryots or between the ryots inter se. The disputes 
have to be decided by the Board of Revenue under the statutory power of interim 
administration of the estate conferred by section 7 of the Act. 

5. Another sphere of the Board’s interim administration arises in regard 
te communal lands and the rights and privileges of ryots against the landholder. 
All communal lands are transferred to the State Government under section 2 (6) 
of the Abolition Act. Section 3 (g) enacts that all pre-existing rights of the ryots 
against the landholder shall cease and determine and the ryots shall have only 
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such rights and privileges as are recognised by and conferred on them under the 
Act. Section 22 of the Act provides for a ryotwari settlement to be carried out 
in pursuance of a notification framed and published by the Government. The 
Settlemtnt Notification, when it comes, will no doubt provide for the requisite rights 
and privileges of ryots on the basis of the well-settled principles of ryotwari settle- 
ment. Pending. ryotwari settlement, the Board of Revenue, with its statutory 
power of interim administration, is the sole arbiter of the communal and other 
customary rights and privileges of ryots such as grazing rights, rights in forests, - 
irrigation rights, etc. d 

6. Thus, the Board of Revenue is the statutory custodian of the interim 
administrative power over (1) the right to interim possession, pending judicial 
decision of title to lands in dispute between landholder and ryots or between ryots 
inter se and (2) all communal lands as well as the rights and privileges of ryots, 

including irrigation and other rights. ; 

: 7- The wide scope and range of this interim administrative power of the Board 
will appear from the following. The Abolition Act appears to exclude the normal 
jurisdiction of the Civil Court to decide these disputes. Section 3 of the Act makes 
a legal transfer of the entire estate to the State: Government “ save as otherwise 
expressly provided in the Act’. Both the substantive and remedial rights of the 
ryots as well as the landholder have, therefore, to be sought for against the trans- 
feree-Government within the four cofners of the Act. They have to emerge as 
` new legal products under the Act. The legal machinery under the Act (including 
the Board of Revenue functioning under section 7) so long as it does not refuse to 
function, expressly excludes the jurisdiction of the Civil Court under section 9, 
Civil Procedure Code. Another relevant factor is that in quite a number of Inam 
Estates, the inamdars’ claim title to almost every inch of cultivable land as their 
private land. The claim is disputed by the ryots. There are a number of disputes 
in regard to communal lands also. Thus, the range of disputes falling within the 
jurisdiction of the Board under section 7 of the Act is very wide. The administra- 
tive problem thus facing the Board is a new and big one. It covers many thousands 
of villages in the State, 


8. The statute has conferred a big power on the Board under section 7 in 
view of the large field to be covered. The Board has been: empowered to make 
due arrangements for the interim administration of the estates. A general power 
to give effect to the provisions of the Act and also a power to issue instructions for 
the guidance of the Director, District Collectors, Settlement Officers and Managers 
of estates are also conferred on the Board. It will be relevant to enquire how 
these powers have been implemented. Though it is now more than four years 
since the enactment of the Act, the Board of Revenue has not so far promulgated 
any Regulations or arrangements in pursuance of the statutory power under sec- 
tion 7. It is high time that the statutory duty is taken up duly. The Board’s 
Standing Orders form a useful precedent for such regulations. The 
huge administrative power under section 7 has necessarily to be delegated to a 
suitable local agency in the district subject to the Board’s control and direction 
and also a power of appeal or revision to the Board. The Settlement Officers 
and their assistants under the Act who form the back-bone of the original judicial 
machinery under the Act and who are entrusted with the task of carrying out the 
ultimate ryotwari settlement in the estates may be empowered to decide these 
disputes in the first instance subject to the Board’s control, as described above. 
Instead of being a circuit Court, moving through a number of centres in more 
than one district, a stationary Settlement Officer or his Assistant should be assigned 
for each district. If this huge administrative problem arising out of the liquida- 
tion of the feudal tenure in the entire state, which has been removed from the nor- 
mal jurisdiction of the Civil Courts and entrusted to the Board of Revenue is not 
tackled efficiently in a spirit of economic justice in a Welfare State, a big adminis- 
trative vacuum and conflict and confusion will be the inevitable result. The 
vacuum will be filled in by the Jaw of the jungle, with its ruinous effect on national 
morale and’progress. It will be the part of wisdom to avoid such an error. ` 


THE 


MADRAS LAW JOURNAL. 








I] MARCH. [1954 








THE LATE MR. V. V. SRINIVASA AIYANGAR. 
—0—- 


Of a unique lovable nature, firmly rooted in the discipline 
of orthodoxy, yet imbued with a spirit of universal sympathy 
and service, with a wealth of learning which was not smuggled 
within the dark folds of modesty, with an infecting kindness 
which made every man, who contacted him, the better for it, 
with a punctiliousness of dress and form which disclosed that 
he must have been a born lover of art, Sri V.V. Srinivasa Aiyangar 
represented a type of culture which could not be easily replaced. 
His passing away will be felt as a great loss by the country. 


For more than half a century, his amiable form was literally 
adorning the High Court, and his sagacity as a trial-lawyer 
was universally acknowledged. His proficiency in literature, 
law and advocacy is within the personal experience of almost 
every educated man. His love of the profession was passionate, 
and rather than being confirmed as a High Court Judge with an 
undertaking not to practise, he resigned his judicial appoint- 
ment to enjoy the freedom ofthe Bar. The interesting details 
of his life and the great virtues that he possessed have been fully 
recounted in the speeches of the Advocate-General and the 
Chief Justice when a reference was made in the Madras High 
Court which proceedings are reported in the later pages of this 
Journal. A robust fighter in Court, he was generous to a fault 
outside. Above all, the great message of his life which the 
po must profit by, is the extreme sense of detachment. 

is never-failing cheer and encouraging smiles which were an 
inspiration to the young men of the profession who regarded him 
as a constant friend and guide would no longer illumine, the 
corridors of the High Court. He has made material contri- 
butions to art and religious philosophy. In every way he lived 
a full life. It is hoped that the great ideals that he embodied 
in his life will inspire the future generations to a pure, efficient, 
useful life of which his was a pre-eminent example. 


LET OIA PIE A SS TS A A SEES I PO EIA 
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REFERENCE IN THE HIGH COURT. 


On Friday, the 26th February 1954 a reference was made to the death of 
Mr. V. V. Srinivasa Aiyangar in the High Court before Their Lordships, 
Mr. P. V. Rajamannar, the Chief Justice and Mr. Justice Umamaheswaram. 


The Advocate-General, Mr. V.: K. Thiruvenkata Chari, paying his tribute, 
to the Late Mr. V. V. Srinivasa Aiyangar spoke as follows :— 


“ My Lords ! 


The death occurred yesterday suddenly of Mr. V. V. Srinivasa Aiyangar 
who has been a practitioner of this Court of probably the highest and longest 
standing. He was also for sometime a Judge of the High Court and having | 
been active at the Bar till the day of his death, Mr. Srinivasa Aiyangar was well-* 
known to every one. The details of his life are quite well-known to every one to 
need recapitulation. He belonged to the grand old generation. Speaking for 
myself, I have been in the world itself for a shorter time than he has been active 
at‘the Bar. We remember how when Mr. Srinivasa Aiyangar was a Judge o 
the High Court presiding over the Original Side, he made a great impression on 
every one of us by the volume of legal work he did and the manner in which he 
did it. 

A great thing about him was how he wore the abundant learning he had. He 
never put on airs and was on the most affable terms even with the youngest members 
of the Bar. Those who were enrolled recently always received a freindly greeting 
and some general words of advice from him. I have myself received some tips 
from him on many matters. The one thing that struck any one about Mr. V. V. Sri- 
nivasa Aiyangar was the very full and ample life which he lived. He savoured 
every aspect of his life to the full. He was not only the most busy and ardent practi- 
tioner, but side by side with that, he pursued a variety of literary activities. I 
have in my younger days attended short skits and social plays written by Mr. V. V. 
Srinivasa Aiyangar under the pen-name of “ Signor Vivius”. That itself shows 
show full a life he led and enjoyed it in every aspect. 


He was deeply interested in art and was a permanent member of every social 
club in the city. He was a regular member of the Suguna Vilas Sabha which com- 
bined dramatic and other activities. He was President and one of the regular members 
of the Cosmopolitan Club, visiting it every day and taking deep interest in every 
aspect of its activities. In addition to that, he was a great Scholar in Sanskrit and 
Tamil and was highly religious. Even last week, we had a reminder of: his almost 
proselytising activity on behalf of a particular philosophic persuasion to which he 
was devoted. Perhaps he was able to do all these things because he was trained and 
brought up in an atmosphere other than a leisurely one—an atmosphere in which 
people who had privileges exercised them for the common good with a conscien- 
tious interest in the welfare of the profession and of the public. Many of us will] 
admire those qualities though in the present day stress of life and changed attitudes 
we may not be able to emulate him even to some extent. The Bar does not require 
any further introduction of him who has been with us, and really of us till yester- 
day. The news of his death was véry sudden and it takes just a little time for us 
to realize that Mr. Srinivasa Aiyangar who was laughing, chatting and moving 
freely with us till yesterday, has suddenly died. I request your Lordships to convey 
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to Mr. Srinivasa Aiyangar’s family, of whom quite a number are members of the 
Bar, the condolences of the Bench and the Bar.” Bias Stee 
The Chief Justice associating himself with the sentiments expressed “by” the 
Advocate-General said :— i Se a aca i 
“Mr. Advocate-General ! f a Sse 


>a 
d 


On behalf of myself and my learned brothers, I associate myself with every- 
thing you have said of the late Mr. V. V. Srinivasa Aiyangar.. It is’ a little 
difficult for us to reconcile ourselves to the fact that Mr.‘V. V. Srinivasa 
Aiyangar is no more and that we would not see him any more in his 
immaculate dress and walking with a spring .in his gait in spité‘of his four score 
years. We would not be able to listen to his witticisms and comments on life 
interspersed with the most abstruse ideas on religion or philosophy. 


It is difficult for me to speak of him without emotion, because I have received 
the utmost kindness and affection from him for at least three decades. He was 
a remarkable man in many ways. As a lawyer, if not for any thing else, his name 
will go down in the history of the Madras Bar as one who was in active practice 
for over half a century not merely that he was on the rolls of the High Court as 
probably some others might have been but that he was actually in practice during 
that period. For some time during that career he was on the top of the Original 
Side. He was a great trial lawyer and had instinctive qualities which made a 
trial lawyer as distinguished from an appellate side lawyer. Those were glorious 


days when people like him and Dr. C. P. Ramaswami Aiyar bestrode the Original 
Side of this Court. 


Law is often spoken of as a jealous mistress but Mr. V. V. Srinivasa Aiyangar 
has demonstrated to us that given a strong man, even the most jealous of mistresses 
could be managed. He had many other attainments besides his legal learning, 
to some of which you have made reference. His literary attainments alone were 
something that any one can be proud of. He loved English literature. But he 
was equally familiar with Sanskrit and Tamil literature. In fact, his Scholarship in 
Sanskrit was not so well-known to several. He could speak and even deliver an 
address in Sanskrit with as much ease as in English and I believe there are very 
few who can do that outside a small sphere of pandits. Mr. Srinivasa Aiyangar 
was deeply versed in philosophy and particularly in Visishtadhvattha philosophy. 
One of his remarkable achievements was his brilliant preface to Vedanta Desikar’s 
Sankalpa Suryodhaya. He wrote that introduction when he was over 70. 


Mr. Srinivasa Aiyangar had abundant social virtues. An eminently clubbable 
man, in fact he was the life of some of the premier clubs in the City, like the Suguna 
Vilas Sabha and the Cosmopolitan Club. I am sure the members of the Cosmo- 
politan Club will, for a long time, miss him with his turban, angavasthram and 
walking stick either in the Billiards room or Card’s room. As a man, his greatest 
quality was his generosity. He was unostentatious in his acts of generosity. If 
at all, he was generous to a fault. Above all else, in his later years when I came into 
very close contact with him, what interested me most and what really was a lesson 
to me was the sense of detachment which he not only developed but with which 
he lived every day of his life. He had indeed completely imbibed our Hindu ideas, 
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He was, as the Bhagawat Gita said, a nitya sanyasi, because he had neither likes nor 
dislikes. He was neither a dweshi nor a kanchana. That is, I believe, the secret 
of his haying been so cheerful even in the midst of adversity. That was why he 
could do so much work and yet be cheerful. And that was why he bore no ill will 
for anybody. He by his example showed how one could be learned without being 
pedantic, how one could be witty without being vulgar or obscene. It is difficult : 
to replace him either in the Bar or in the public life of Madras or South India. 
No doubt he died in the fulness of his years but as I said before, it was difficult 
to believe that he would leave us at any time. 


Mr. Advocate-General, I request you on behalf of myself and my brother Judges 
to convey to the members of the bereaved family our heartfelt condolences.” 


The Gourt then observed silence in abeoadutios with the wish of the ont 
Justice, for a short time, all standing. 
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BANDHU SUCCESSION UNDER THE MITAKSHARA * 


By S. VamyanaTHAN, „Advocate, Madras. 


.. The law of Bandhu succession under the Mitakshara has been charac- 
terised as a ‘thorny subject’ by an eminent Hindu Judge of the Madras 
High Court.t It has been described to be a “ very difficult branch of Hindu Law ”’ 
by Miller, J.*, an opinion endorsed by Sadasiva Aiyar, J. Bandu Succession forms 
an obscure chapter in Hindu Law. The light thrown on the subject by the Sanskrit 
authorities is meagre. ‘ The texts are few and frdgmentary. The field for deduction, 
speculation and analysis therefore became wide. Some modem expounders of 
Hindu Law therefore have been tempted to enter the field and to propound many 
interesting and ingenious theories, which in turn provoked other scholars to submit 
these theories to critical examination, demonstrate the errors therein, and to pro- 
pound rival theories of their own. The result has been an unfortunate uncertainty 
in the law. On the whole, it is satisfactory to reflect that the lead given by the 
Privy Council, except on an occasion or two has been both right and wholesome. 
In this paper it is proposed to rapidly survey the Mitakshara system of Bandhu 
succession from the earliest times up to date and it is intended to be a retrospect 
and a restatement of the law. 


The word “ Bandhu ” literally means one who binds 44 Wal qet. 
He who binds the mind by love, a friend. In popular parlance, the word means , 
any relation. But that is not the sense in which the word is used in modern Hindu 
Law, where it has become a term of art, with a distinct connotation of its own . 
assigned to it by the law. 


In the long centuries coveted by the earlier Smritis, heirship was limited to 
agnatic kinsmen. Bandhus as a class do not figure in the fragmentary: lists of 
Dayadas or heirs given in the Institutes of Gautama, Apastamba, Baudayana, 
Vashista, and Manu.* These refer, besides a few specified relations, to only 
Sapindas, Sagotras and Sakulyas who are all agnates. Though in some places 
Manu refers to \‘‘ Bandhavas ”? his commentators Medhatithi and Kulluka state 
that “ Bandhavas” occurring in verse 58 of chapter V and verses 158-168 of 
Chapter IX in Manu refer only to agnates or part-takers of the gotra, gotrabajah : 


(aTaarst:). But Manu himself employs the word Bandhava in a different sense 
as meaning maternal relations for purposes of funeral rites, impurity and marriage 
in verse 81 of chapter V. It is only when we come to Vishnu that we find the 
word “ Bandhu” mentioned expressly as a class of Dayadas, after brother’s sons 


*Sir C. V. Kumaraswami Sastriar Endowment I.L.R. 1943 Mad. 759 (F.B.}. 
Lecture, delivered by the Author under the 2. Subramana_ v; Ranganatha, (1921) a4 
auspices of the Ma Bar Council on 24th M.L.J. gor: LL.R. 44 Mad. 114 at £16. 
September, 1953. chk k . 3. 

1, Per rishnaswami angar, J., in page 574. 
-Nagamma v. Linga Reddi, (1943) 1 MLJ. 364 : 
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and before Sakulyas. Butas pointed out by the Vivada Ratnakara (XXIV, page 88), 

the Vivada Chintamani (288) and the Viramitrodaya, (Setlur’s Edition, pages 381, 

424), the term appears to have been used to denote nearer: agnates, the word 

*Sakulya’ standing for the remoter ‘Sagotras.’ But it was Yajnavalkya who 
assigned to ‘ Bandhus’ as a class n& only a distinct status in the order of succession 
in his famous text! ‘‘ Patni Duhitharaschaiva,” but also differentiated them from 
“ Gotrajas” and by implication indicated that Bandhus are “ non-agnatic ” 
relations., He was followed in this by Narada and Brihaspati. Nearly two centuries’ 
before Vignaneswara, Visvarupa commentating on the above text’ of Yajnavalkya 
states that the word “ Bandhu ” therein refers to ‘‘ maternal uncles and the rest.” 


The authoritative definition of the word “ Bandhu ” for purposes of inheritance 
is contained in a parenthetic passage in Placitum 3 ofséction V of Chapter 11 of the 
Mitakshara. 


It reads: Rada aoai ag IRA ANA? and may be trans- 
lated as “ Bandhus are Sapindas sprung from a different family.” To avoid 
confusion, we may clear the ground at this stage by pointing out that the word 
“ Gotra” in the compound “ Bhinnagotra’? means merely a “ family” and 
has to be distinguished from the system of Rishi Gotras, which is a peculiar feature 
of the Brahmins alone. According to Hindu ideas, the intervention of a female 
in a line of ascent, or descent, or collaterally brings about a break in the agnatic 
connection, and kinsmen related to each other, through females are cognates or 
Bhinnagotrajas, as distinguished from _agnates who are Samanagotrajas. Thus, 
a person’s mother’s sister’s son is a Bhinnagotra relation of his. If the person 
concerned is a Brahmin belonging, say to the Bharadwaja Rishi Gotra, it is quite 
possible that his mother’s sister had also been married to an individual belonging to 
the same Rishi Gotra and the person and his mother’s sister’s son may, in the 
illustration given, belong to the same Rishi Gotra. But on account of this acci- 
dental circumstance alone, they do not cease to be Bhinnagotra kinsmen within the 
meaning of the above definition of the word “ Bandhu ” in the Mitakshara. “The 
point is made clearer if we remember that Yajnavalkya’s text on inheritance is 
statedly applicable to “ all castes,” aå aa fafa: including the castes which 
do not conform to the ‘ Rishi Gotra’ system. ' We have dwelt at some length 
on this seemingly obvious point because no less a lawyer than the late Sir V. ` 
Bashyam Aiyangar in an article contributed by him in 8th volume of the Mapras 
_ Law JourNaAL under the pen-name, “ Jurisprudence,” has criticised the Mitakshara 
definition of Bandhus as “ Bhinnagotra Sapindanam,” as inaccurate*. The 
error of this criticism was easily demonstrated by Mr. P. R. Ganapathi Iyer in 
the first of a series of three articles published in the same volume of the MADRAS 
Law Journa’. But, the error recurs in certain observations of Sadasiva Aiyar, J., 
in Subrgmania v. Ranganadha*. z 

Now reverting to the definition of Bandhus, as Bhinnagotra Sapindas or 
cognatic kinsmen the question arises, what is meant by ‘“‘Sapindanam” ? For 
an answer we have to turn to the Achara Adhyayah of the Mitakshara where the 
subjèct is dealt with in some detail. Yajnavalkya had laid down® among other 
qualifications for a bride to be chosen by a person desirous of entering the Grahasta 
Asrama, that she should be an “ asapinda ” of his. It is in expounding this word 
“ asapindam ” in Yajnavalkya’s text that Vignaneswara made the memorable 
declaration :— 


affesar a gaama vala | 


“ Sapinda relationship arises from connection with parts of one body.” With 
this momentous statement Vignaneswara inaugurated a revolution in legal doctrine. 





1, Yajnavalkya, 11, 195-136 (V. N. Mand- 4. (1921y 24 M.LJ. gor: LL.R. 44 Mad. 
lik, pp. 220-222). 114 at 117. i 
2. (1903) 8 M.L.J. 53 at p. 69 (Journal). 5. Yajnavalkya, 1, 52, 53- 


3. (1903) 8 M.L.J. 313 at 317 (Journal). 


- 
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Then follows an elucidation of this doctrine which is remarkable alike for its terse- 
ness, cogency of reasoning and analytical acumen. After demonstrating by way 
of illustration how Sapinda relationship exists according to his definition of that 
word between some familiar relations like father and son, mother and son, paternal 
grandfather and grandson, maternal grandfather and grandson, maternal uncle 
and nephew, maternal aunt and nephew, paternal uncle and nephew and paternal 
aunt and nephew, husband and wife, he sums up the first portion of his exposition 
with the neat statement : 


gä ay 43 Ades Weg: GA TA HIA, TENRAI al eH NÅLA Ra: 


“ Thus, wherever the term Sapinda is used, there, directly or by descent, connection 
with parts of one body is to be understood.” Then the commentator roceeds 
to answer certain possible objections to his theory of Sapindaship. By Bounding 
his doctrine on the solid facts of ‘nature and citing certain texts from the Srutis. 
to reinforce his premises he demonstrates how the older conception of Sapindaship 
as connection ugh oblations presented to deceased ancestors is ‘“ avyapakatvat,’” 
that is non-comprehensive as not including such close relations as mother’s father 
and his descendants. Realising that his view of “ Sapindya ” as connection with 
-parts of one body, is so wide that marriage will become impossible between any two 
persons since “ the relationship of Sapinda exists in the eternal cycle of births in 
some manner or other between all men, “ he lays down the important limitation 
founding on Yajnavalkya’s Text? on the qualifications for a bride in marriage. 


@ 
qaaranaganda: aa ear I 
which literally means: “ After the fifth on the mother’s and after the seventh om 
the father’s side.” The Mitakshara proceeds then to elucidate this cryptic passage 
thus :— “ On the mother’s side ” (that is to say) in the mother’s line, after the fifth 
‘on the father’s side’ (that is) in the father’s line, after’ the seventh (ancestor) the 
Sapinda relationship ceases .................. and thus the six ascendants 
beginning with the father and six descendants beginning with the son and one’s 
self (counted) as the seventh, are Sapinda relations.” 3 : 


“ In the case of a division of the line also one ought to count up to the seventh, 
ancestor including him with whom the division of the line begins ............. 
‘and thus must the counting of Sapinda relationship be made in every case,” 3 


Prompted perhaps by an anxiety that there should occur no mistake whatever 
‘in the practical application of the rule, by marriages taking place in contravention 

‘of the rules as to prohibited degrees, the author of the Mitakshara is at pains to 

explain the rule as to “‘ Panchamat Saptamat urdhvam ” a little more ` licitly, We 

shall revert to his further explanation of the meaning of the said rule later after 

dealing with the other important text relating to Bandhus. A 

Placitum 1 of Section VI of Chapter II of the Mitakshara opens with this 
statement :— 


“ In default of Gotrajas, Bandhus are the heirs and that such Bandhus are 
of three classes. Atma Bandhus (one’s own cognate kindred), Pitru Bandhus, 
father’s cognate kindred, (or cognate kindred through the father), Matru Bandhus 
or mother’s cognate kindred, (or cognate kindred through the mother).” Then 
occurs a quotation in support of this threefold classification from an anonymous 
sage, by some identified as Vriddha Satatapa, by some as Baudhayana. 


“ The sons of his own father’s sister, the sons of his own mother’s sister, the sons 
of his own maternal uncle must be considered as his own cognate kindred (Atma 
Bandhavah). The sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, the sons of his father’s maternal uncle, must be deemed 
his father’s cognate kindred (or cognate kindred through his father)—Pitru 

or a 


1. Yajnavalkya, 1, 53. 3. Ibid, cited in (1881) I.L.R. 6 Cal. rro 
2. West and Bucher’s Translation—Digest of 123 (F.B.) , 7 
Hindu Low grd Edition (1884), Vol. 1, page 120 e 
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Bandhavah. The sons. of his, mother’s paternal aunt, the sons of his 
mother’s maternal aunt, and the sons of his mother’s maternal uncle must 
be reckoned his mother’s cognate kindred (or cognate kindred through , his 
mother)—Matru Bandhavah.” Then in Placitum 2 thus: “ Here by reason of 


near affinity.” TAA AARAA , “ the cognate kindred of the deceased himself 
are his successors in the first instance. On failure of them, his father’s cognate 
kindred or if there be none, his mother’s cognate kindred. This must be under- 
stood to be the order of succession here intended.” oo 


Now analysing the above list, it will be seen that the nine cognates mentioned | 
therein’ are males and are: 


(1) the first cousins of the owner, 
(2) the first cousins of the owner’s father, 


(3) and the first cousins of the owner’s mother and as many as four of them 
confer no spiritual benefit on the deceased in the Dayabagha sense. i 


In the early years of the administration of Hindu Law by British Courts, 
the prevalent ppinion was that no cognatic relation not specifically mentioned 
in the above text had heritable rights. But in Girdhari Lall Roy v. The Bengal Govern- 
ment! the Privy Council in upholding the right of the maternal uncle of the father 
of the last male owner as a heritable Bandhu ruled that the text in question is not 
and does not purport to be an exhaustive enumeration oftall heritable Bandhus. 
The text is intended to be illustrative merely. In giving this decision their Lord- 
ships were fortified by the opinion of the Viramitrodaya, an influential and impor- 
tant authority under the Mitakshara school which brought out forcibly the im- 
propriety of excluding the maternal uncle while his son, an obviously remoter 
cognate, is expressly listed. From this special pleading for the inclusion of the 
maternal uncle, which was unanswerable, it was an obvious extension to take in 
the maternal uncles of the father and of the mother. 


At this stage we may notice Dr. Sarvadhikari’s interesting observations on the 
evolution of the Jaw relating to Bandhus. The Satatapa text lists only nine Bandhus. 
Including the daughter’s son, who is a Bandhu par excellence, only ten Bandhus 
were specifically recognised. Of these the daughter’s son: occupied an exceptional 
position by virtue of special texts. He was the darling of the Dharma Sastrins 
and therefore was given a very high priority over even such near agnates as the 
father and brother. The Viramitrodaya, however, introduced “ by necessary impli- 
cation? as we at the present day might well say, three more Bandhus, namely, 
the three maternal uncles of the owner, of his father and of his mother. There it 
remained for néarly three hundred years till Girdhart Lall Roy’s casein 1868. 
‘Before that decision even such a near Bandhu as the sister’s son who figured frequen- 
tly before Courts as a claimant to his deceased maternal uncle’s estate, had to go 
disappointed. But the sister’s son’s claims so strongly rooted in justice and reason 
according to a system which bases its scheme of inheritance on affinity by blood, 
could not be long resisted. Girdhari Lall Roy’s case? therefore is an important land 
mark in the march of the law. After this decision, numerous cognates whose claims 
could never have been entertained at all on the strict construction of the Satatapa 
list were, recognised by the Courts as heritable Bandhus. In fact the pendulum 
began to swing to the other extreme and some scholars like Golap Chandra Sarkar 
Sastri propounded the extreme doctrine that for purposes of inheritance as distin- 
guished from marriage, pollution and funeral rites, all persons who answer the 
description of Bhinnagotra Sapindas howsoever remote they be from the deceased 
owner possess heritable rights. This was no doubt a bold claim, but not only 
-was it made, but it was pressed very strenuously before the Courts in the famous case 
„of Ramachandra v. Vinayak®, which is the next important landmark in the evolution 
.of the law on the subject.. But before dealing with this decision in detail, we may 


1. (1868) 12 M.I.A. 448. ago: I.L.R. 42 Cal. 384 (P.C.). 
2. an 27 M.LJ. 333: LR. 41 LA. 
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notice the decision of the Madras High Court in Muthuswami v. Muthukumaraswami> 
affirmed by the Privy Council on appeal in Muthuswami v. Muthukumaraswami?. 
The ac decision in that case was that the maternal uncle by the half-blood 
being an Atma Bandhu of the last male owner was to be preferréd as an heir, to the 
father’s paternal aunt’s son who was only a Pitru Bandhu and the fact that the 
former was only the mother’s brother by the half-blood did not derogate from his 
superior rights over his rival. Muttuswami Ayyar, J., summarised the law in 
- four propositions, three of which alone are material in this context : (1) That those 
who are Bhinnagotra Sapindas or related through females born in or belonging 
to the family of the propositus are Bandhus ; (2) that as stated in the text of 
Vriddha Satatapa or Baudhayana they are of three classes, and succeed in the 
order in which they are named ; (3) that the examples therein given are intended 
to show the mode in which nearness of affinity is to be ascertained. These proposi- 
tions have’been repeatedly affirmed by their Lordships of the Privy Cquncil and 
they have become fundamental axioms in this branch of law. We may perhaps 
add that the second proposition means only that the three classes Atma, Pitru 
and Matru succeed in the order in which they are named and not that the nine 
individual relations succeed in the.order in which they are listed. It should have 
been unnecessary to labour this point, were it not for the error into which the learned 
Judges—one of them, a Sanskritist of no mean attainments, fell in the case of Appan- 
dai Vathiar v. Bagubalt®, in thinkihg that, by the application of the “ Pada krama ” 
Rule of Mimamsa, the mother’s sister’s son was a Bandhu with preferential rights 
over the mother’s brother’s son—a conclusion which has been rejected as untenable 
by the Allahabad High Court4 and in a later Bench decision of the Madras 
High Court®. 

In Ramachandra v. Vinayak® the claim of a person related to the last male owner 
of the property as the latter’s paternal grandfather’s son’s son’s daughter’s daughter’s 
son, as a heritable Bandhu was rejected by their Lordships of the Privy Council, 
after an elaborate examination of the subject. In support of his claim it was 
strongly argued that a person becomes a heritable Bandhu under the Mitakshara by 
virtue of his being a Bhinnagotra Sapinda of the deceased owner irrespective of 
his remoteness or otherwise. Alternatively it was argued that as in the case of 
succession of Gotraja Sapindas, the limit of heritable Bhinnagotra Sabindaship 
extends to seven degrees and is not limited to five degrees. Both these conten- 
tions were rejected by their Lordships. The passage in the judgment of the 
Right Honourable Mr. Ameer Ali “ that the Sapinda relationship on which the 
heritable right of collaterals is founded ceases in the case of Bhinnagotra Sapin- 
„das with the fifth degree from the common ancestor ”, has become classic.’ ‘The 
argument that limitation of Sapindaship contained in the “‘ Panchamat Saptamat 
Urdhoam”’ rule was confined only to ascertainment of prohibited degree for 
purposes of marriage and is inapplicable for inheritance was rejected as un- 
sound. Their Lordships point out that the seven degrees limitation governs only 
agnatic Sapindaship, and as regards Bhinnagotra Sapindaship, the limit is 
reached at the fifth degree from the common ancestor. 


Attractive and simple as the propoistion that Bhinnagotra Sapindaship 
ceases in the case of collaterals with the fifth degree from the common ancestor 
sounds, it is to be feared that there lurk in it many obscurities. What is the 
mode of computing degrees ? Does the statement mean, that, even in cases 
where the heir claims relationship to the propositus through the former’s father, 
we have to reckon only five degrees, and not seven degrees to reach the commort 
ancestor in seeming conflict with the text. ' 





1. (1893) 2 M.L.J. 296: I.L.R. 16 Mad. 4. Ram Charan v. Rahim Baksh, (1916) I.L.R. 
23. 5 38 All. 416. 

2. (1896) 6 M.L.J. 113: L.R. 23 LA. 83: 5. Rami Reddi v. Gangi Reddi : (1925) I.L.R- 
LL.R.-19 Mad. 405 (P.C.). -- 3 48 Mad. 722. á ; 
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“agag... Aaaa; 


or is the passage to be understood as having reference to the facts of the case before 
their Lordships where the claimant was related to thé propositus through the 
former’s mother ? It must be confessed that there is considerable conflict of yiews 
amongst text-writers and judges on these questions. After many decades of discus- 
sion and debate, the questions raised above continue to elude furnishing an 
universally acceptable answer. In fact, the following remarks of the great Sir | 
V. Bhashyam Ayyangar, in 8 M.L.J. 53, at 99 (Journal) are as apt today as 
they were in 1898, though we have now had the benefit of their Lordships valuable 
pronouncement in Ramachandra’s case! on the subject. Commenting on the 
Mitakshara’s elucidation.” 
` la A ° 

mad aera gaged aa: fig: aad aange aiteea 
Gafsa gia aa: | 
the eminent Jurist writes ; “ Hardly has any commentator or author on Hindu 
Law explained whether the maternal line mentioned refers to the agnatic line of the 
mother’s father alone, or includes the line of his mother also, as well as the mother’s 
mother’s partenal and maternal lines extending up to the fifth degree from the 
propositus and whether the paternal line mentioned in the same definition is 
the father’s agnatic paternal line or includes the father’s maternal line also as well 
as the mother’s paternal and maternal lines, extending to the seventh degree from 
the propositus. If this question is-solved, there will be no difficulty in constructing 
an exhaustive table or heritable bandhus, in classifying them and in settling their 
order of precedence.” That the difficulty alluded to is a real one and is due to an 
irreconcilable conflict of views among the pandits of the law, is vividly brought 
out in a series of two instructive Articles contributed by a learned Mysore 
Lawyer and published in 59 M. L. J. (Journal) at pages 131 and 199. 
According to this writer the number of heritable male Bandhus varies 
from text-writer to writer according to the interpretation placed on the “ Panchamat 
Saptamaturdhoam’’, rule as elucidated by the Mitakshara. For example, we are 
told that according to Dr. Sarvadhikari the number will be 122. Of course, this 
figure is arrived at by the conjoint application of Dr. Sarvadhikari’s “ degree rule ”, 
and his rules of “ Mutuality’”” and “ Line” discussed below. According to Sir 
V. Bhashyam Ayyangar himself the number will be 382. Mr. Viswanatha Narayan 
Mandlik’s computation yields 2174 as the number of heritable male bandhus of a 
person. Sarkar Sastri’s interpetation of the rule furnishes the huge figure of 4046. 
In so far as the last two writers proceed on an all round seven degree range as the. 
outer limit of Bhinnagotra Sapindaship, Ramachandra’s case! should be taken 
to have negatived their views. Mr. Justice Venkatasubba Rao in Kesar Singh v. 
Secretary of State? attempts to evolve a workable compromise by reading the passage 
in Mr. Ameer Ali’s Judgment in Ramachandra’s case! quoted above as applicable 
to the facts of that case where the clajmant was related to the propositus through 
the former’s mother. Mr. Justice Venkatasubba Rao would go up to the seven 
degrees when the claimant or propositus, as the case may be, traces his relationship 
to the common ancestor through their respective fathers, even though in reaching 
the common ancestor from either side a female or females intervene between the 
father of the propositus (or of the claimant as the case may be) and the common 


ancestor. He would apparently read CATA: and fda: literally, 
as meaning the “mother ” or “ the father’ of the propositus or claimant. The 
sex of the ancèstors beyond the immediate ascendant parent is not a point of any 
materality in determining the permissible limit as seven or five. If either the 
propositus or heir as the case may be, is related to the common ancestor through 
the father of such first mentioned person then seven is the limit. If, however, 
the connection with the common ancestor is through the mother of the propositus 


ge, = 1 
1. (1914) 27 M.L.J. 333 : L.R. 41 J.A. 290: 2. (1926) 51 M.L.J. 16 : I.L.R. 49 Mad. 652. 
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(or claimant) then the limit is reached at the fifth degree. Mulla supports this 
viewl. Sir Vepa Ramesam has also expressed the opinion that this is the correct 
interpretation of the decision?. On the other hand the learned Editors of the 
Tenth and Eleventh Editions of Mayne argue contra and construe the passage in 
question in Ramachandra’s case? as a considered pronouncement on the subject. 
According to this view, five is the maximum`number of degrees permissible, if the 
propositug or claimant is related to the common ancestor through any female, 
and. such female need not necessarily be the mother of the propositus or claimant, 
‘but even if the female is the mother of the father of the propositus (or claimant) 
or the mother of the paternal grandfather of the propositus (or claimant) five and 
not seven is the limit. Only in cases where the relationship of the piel ease 
(or claimant as the case may be) to the common ancestor is through an unbroken 
agnatic male line you are permitted to travel beyond the fifth and up to the seventh 
degree to reach the common ancestor. This view finds support in recent decisions 
of the Allahabad* and Bombay High Courts®. Professor K. V. Venkata- 


subramania Aiyar® reads the word Wā: as referring to not merely 


the aaa safi but in a generic sense as denoting any females 
ancestor and characterises.as erroneous Venkatasubba Rao, J’s extension of the 
upper limit to seven degrees in all cases where the claimant or propositus is related 
to the common ancestor through the father even when a female ancestor intervenes 
between the father and the common ancestor. That the final word on the subject 
has not been spoken is also clear from the criticisms made in a valuable brochure 
on ‘ Sapindya’ published by Professor Gharpure in 1943 where the learned author 
criticises the views of the Editor of the Tenth Edition of Mayne on this subject. 
The conflict of views on this point is referred to but left open as not arising for 
decision in two cases by the Madras? and Calcutta® High Courts. 

From this long and tedious digression into the jungle of conflicting case-law 
and extra judicial dicta it is a relief to turn to Achara Adhyayah of the Mitakshara 
itself. Explaining further his proposition that “ Sapinda relationship ceases beyond 
the fifth on the mother’s side and the seventh on the father’s side’, the commen- 
tator proceeds to illustrate it in these words : ‘‘ Accordingly it is to be understood 
that the fifth from the mother is she who is in the line of descent (from any ancestor 
of the mother) up to the fifth ancestor beginning with the mother and countin 
her father, grandfather and the like. Similarly e seventh from the father is she 
who is in the line of descent from any ancestor up to the seventh ancestor beginning 
with the father and counting his father and the like ”?. 


.A plain reading of this passage makes it clear that according to the author of 
it in order to see whether two collaterals are related as Sapindas what one has to 
do is to consider separately whether each is a Sapinda of the common ancestor. 
The propositus will be a Sapinda of the common ancestor when they are connected 
together in an unbroken agnatic line and such common ancestor is not beyond 
seven degrees from the propositus counting the propositus as No. 1. Similarly 
with reference to the claimant and common ancestor. In this case, exhypothesi, 
there is no female intervening on either side between the common ancestor and the 
claimant on the one side and the propositus and common ancestor on the other 
side. In such a case every link in the chain on one side is a male and is a Sagotra 
Sapinda of any other link, who is also a male in the chain on the other side. If, 
however, the common ancestor and the propositus (or the claimant as the case 
may be) are related to each other through the mother of the propositus (or the 
claimant as the case may be), then the maximum number of degrees permissible 
SS ee tl es ea a aoe REE ey gee eh es Se ee 
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is only five and the line above the mother up to the common ancestor should be 
completely agnatic. ‘It is submitted that this is the only correct way of reading the 
text and if so,read, the number of heritable Bandhus “will no doubt be considerably 
curtailed» but we will be strictly within the letter of ‘the Mitakshara.: I have 
calculated that oti this mode of computation the maximum number of possible 
heritable male Bandhus of a person excluding the daughter’s son will be only fifty. 
In this list of fifty will be included all the three Atma Bandhas of Satatapa’s list, and. 
the father’s father’s sister’s son and mother’s father’s sister’s son, in all five out of the 


nine listed Bandhus. Four out of the nine in the list, namely, father’s maternal ` 


aunt’s son, father’s maternal uncle’s son, mother’s maternal aunt’s son and mother’s 
maternal uncle’s son will not find a place at all in our list of fifty. A formidable 
difficulty in accepting this scheme which undoubtedly has the merit of being in 
strict accordance with the Mitakshara’s interpretation of the ‘‘ Panchamat Sapta- 
maturdhvam ” rule ‘is, that it renders the classification of heritable Bandhus into 
three classes nugatory and that it excludes the four specifically named cognates 
mentioned above. One has either to reject these four altogether, or take them in: 
as exceptions on the strength of the express text. In fact, Apararka who came 
after Vignaneswara, simply refuses to recognise Pitru Bandhus and Matru Bandhus 
in toto. This provoked the author of the Vyavahara Mayukha into an elaborate 
refutation of Apararka’a arbitrary exclusion of the father’s and mother’s Bandhus- 
We have dwelt on this point at some length because, although Apararka’s views. 
on this subject have not found general acceptance, there is something to be ‘said 
in favour of his view -which is in strict accord with the Mitakshara’s meticulously 
careful instructions for fixing with precision the, limits of the prohibited degrees 
for marriage. Here we may state in fairness to Dr. Sarvadhikari that in formulating 
his much misunderstood and naw badly discredited “‘ line theory ”, which we will 
consider later on, what he has done is simply to follow the letter of the Mitakshara’s 
mandate in proceeding on exclusively agnatic lines beyond the grand-parents. 
of the propositus. The plain truth of the matter is that the Satatapa list itself is 
in conflict at many points with the strict letter of the rule in the Mitakshara and 


poor Dr. Sarvadhikari has attempted to salvage and preserve as much of the original . 


plan of the Achara Adhyaya of the Mitakshara as could be consistently maintained 
within the frame work of the nine enumerated Bandhus and the threefold classifi- 
cation of all Bandhus. Conscious perhaps of these inherent contradictions and 
inconsistencies between the Satatapa text and the Mitakshara, Sadasiva Ayyar, J., 
boldly expressed his preparedness to reject the text altogether as being “incomplete, 
illogical and inconsistent? and as also spurious and undependable. Others, in- 
cluding the Privy Council, have however treated: the text as sacrosanct and ‘the 
threefold classification of all Bandhus as fundamental and it is too late in the day 
to discard the text howsoever in conflict it may be with the Mitakshara’s expla- 
nation of “ Panchamat, Saptamaturdhvoam, Maturtha Pitruthastathah” as meaning 
the mother’s and father’s respective agnatic lines only. If the Satatapa list itself 
permits of a departure from this interpretation of “ Matru Santane” and “ Pitru 
Santang ” by taking in the descendants of the father’s maternal grandfather and the 
mother’s maternal grandfather, then there is no logic in insisting that the line after 
the grand-parents alone should be exclusively agnatic. In other words, if in the line 
after the parents a female can intervene as she does in the Text of Satatapa in 


plain violation of the Mitakshara’s explanation of dl, there. is neither logic 
nor consistency in ruling out the intervention of such a female after the grand- 
parent. This is the weakness of the “line theory ” of Dr. Sarvadhikari, - which 
hag been further elucidated in the instructive judgments of Sulaiman and Mukerji, 
JJ. in Gajadhar Prasad v. Gauri Shankar, } 

, a sum up the scope of the “degree rule” :—Ramachandra’s case? is an 
emphatic authority, that among collaterals Bhinnagotra Sapindaship does not 
extend to the seventh degree if the claimant pe parca is related to the common 
ancestor through their respective mothers. authorities are agreed, now, that 
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it ceases with the fifth degree where the claimant or propositus is related to the 
common ancestor through their respective mothers. There i§ a conflict of Views as 
to whether it.extends to seven degrees where the propositus or claimant is related, 
to the cmmon ancestor, through the father of either even when female ancestors 
intervene higher up than the father or where it is limited_to five degrees- only .in 
such cases. The rule deduced by Mayne after a closely’ reasoned analysis of the 
texts and the ratio of Ramachandra’s case! is this: ““Count inclusive of the common 
ancestor in the line or lines in which a female intervenes five degrees and in the 
' line in which there is no female seven degrees. If the claimant and the propositus 
in their respective lines are within those degrees they are Bandhus ; but if either 
or both of them are beyond those degrees they are not Bandhus.” This rule has the 
twin merits of simplicity and workability. Besides, it steers clear of the difficulties 
arising out of the rule as to Mutuality discussed below. On this mode of reckoning 
there will be Mutuality in all cases without exception just as in the case.of Sagotra 
' Sapindas. Mr. P. R. Ganapathi Aiyar goes a step further than even Mayne and 

limits heritable Bhinnagotra Sapindaship to an all-round and uniform five degree 
range, even when the relationship of che the propositus, or the claimant as the 
case may be, to the common ancestor is on exclusively agnatic lines. It is interesting 
to observe that 274 will be the number of heritable male Bandhus according to 
Mayne. In the 5th Edition of Mayne the figure given was only 27 while in the 
gth Edition it was given as 128. This progressive increase in the number is an 
indication of the changing ideas and theories on the subject. Mr. Ganapathi 
Aiyar’s scheme worked out long before the decision in Ramachandra’s case) gives 
the figure as 230. 


, 


II. 
The second proposition enunciated by their Lordships in Ramachandra v. 
Vinayak! “ after a close examination of the authorities” is :—“ That in order . 


to entitle a man to succeed to the inheritance of another he must be so related to 
the latter, that they are Sapindas of each other which is only a paraphrase of Manu’s 
Rule.” This passage has been understood in subsequent discussions on the subject 
as an acceptance of the famous theory of Mutuality, propounded by Dr. Sarvadhi- 
kari for the first time in his Tagore Law Lectures published in 1880. According 
to this theory in order that A may succeed to B’s property as a heritable Bandhu 
not only should A be a Bandhu of B but it is also necessary that B should be a Bandhu 
of A. The learned Doctor recognises that Sagotra Sapindaship is always mutual. But 
among Bhinnagotra Sapindas it is said that Sapindaship may be non-mutual 
in a few cases, that it is quite conceivable that A is a Bhinnagotra Sapinda of B 
his collateral, without B being at the same time a Bhinnagotra Sapinda of A ; 
that such a situation may arise when A is related to B through the former’s father 
and B is related to A through 4’s mother, because Sapindaship extends to seven 
degrees in the father’s line and ceases with the fifth degree in the mother’s line. 
Looking at it from the fundamental postulate of the Mitakshara that Sapinda 
relationship arises between two persons out of connection with particles of the same 
body, all this talk about Mutuality and its absence involves a confusion of ideas. 
If A is a Sapinda of B,it is inconceivable how there can be connection with parts 
of the same body between A and B and how that connection can possibly he absent 
in any case between B and A. The point is too obvious to require farther dis= 
cussion. Yet it is a matter for surprise that on such a demonstrably wrong premises, 
this theory of Mutuality should have been built and worked out with elaborate 
ingenuity,thereby contributing in no small measure to the confussion in this branch 
of law. 


The only text relied on in support of this novel doctrine is the famous text of 
Manu which it is necessary to set out in full: : 
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aandag aaa aa sÀ WAG aa GL aga A aÀ: 
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“To three must libations of water be made ; to three must oblations of food be 
presented ; the fourth is the giver of these offerings ; the fifth has ‘ho concern with 
them. Whoever is unremote from (among) Sapinda, his property becomes his. 
After him the Sakulya is the heir, then the preceptor or a pupil.” Basing himself 
on certain verbal and grammatical comments on the words “‘ Anantarah Sapindadhyas 
Tasya Tasya Dhanam Bhaveth”, made by Balambhatta and Visweswara Bhatta 
the two leading commentators on the Mitakshara, which will be noticed later, 
Dr. Sarvadhikari paraphrases the text to mean “‘ The property of a near Sapinda 
shall be that of a near Sapinda’”. Then he expands this idea by reading the 
text as laying down that “ the property of a near Sapinda of the heir shall be the 
property of a near Sapinda of the deceased owner.” As a matter of textual inter- 
pretation, it is doubtful whether all this could be read in to the ancient and cryptic 
‘text. That there inheres in the text a stubborn ambiguity is clear from the conflict- 
ing translations of the same given by the various writers beginning from Sir William 
Jones and Colebrook down to the author of the critical Note in 27 M.L.J. 110 
(N.I.C.), whose translation I have’ adopted above as being most faithful to the 
letter and spirit of the original. The first comment to be made on the attempt to 
found the authority for the rule of Mutuality on this text of Manu, is that it is histo- 
rically faulty. Manu recognises as heirs only agnates. In his scheme of inheri- 
tance, rudimentary as it was, cognate kindred were altogether excluded. It is 
admitted on all hands that agnatic Sapindaship is never non-mutual. How then 
is one justified in attributing to Manu the authorship of a highly refined and sophis- 
ticated rule such as that of Mutuality ? Parallel passages conveying the same 
idea as that contained in the said text of Manu are to be found in the earlier and 
later Smritis and still later commentaries. For example Apastamba, one of the 


earliest Smritikars states! JAA aÀ sara aÑVE.., “On failure of 
sons, the nearest Sapinda (takes the wealth)”. In Brihaspati, the rule is stated thus : 


“Where there are several gnatis, Sakulyas and Bhandavas whoever 
of them is the nearest shall take the wealth of him who died leaving no 
issue.” ? “It is clear that all these texts includin Manu’s merely enunciate 
the elementary rule that nearness is the qualific tion for inheritance. There is not 
the slightest trace of the concept of Mutuality as the basis of heirship or preference, 
in any of these ancient texts. None of the authoritative commentators of Manu 
have construed the text as either enunciating or as containing the germ of any rule 
of Mutuality. Neither Medethithi, nor Kulluka, nor Raghavananda, nor Govjnda- 
raja, interpret the text as propounding Mutuality as a test of the right to inherit. 
That all the latter commentators merely understood Manu’s text as containing only 
one test, namely, the test of nearness or propinquity and not two tests, propinquity 
and Mutuality, is made clear by the manner in which they cite and rely on this text 
for the purpose of supporting the claims of one or the other relations for being included 
or preferred for purposes of heirship. Nilakanta in the Vyavahara Mayukha 
invokes the text to make propinquity the basis of succession to stridhana, and he 
relies on it to bring in the sister as an heir of a deceased male owner even before 
the paternal grandfather. The Smriti Chandrika cites Manu’s text to justify its 
two line scheme of Sagotra Sapindaship for inheritance, a scheme rejected by the 
Privy Council in Buddha Singh’s case. WVisweswara Bhatta in his Madana Pari- 
jata and Chandeswara in the Vivada Ratnakara cite Manu’s text for the purpose of 
giving preference to the brother by full-blood over the brother by half-blood. 


1. Apastamba 11, 6, 142. 3. (1915) 29 M.L-J. 434 : L.R. 42 I.A. 208: 
2. Brihaspati XXV, 61, 62, (Sacred Books J.L.R. 37 All. 604 oy 
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It is instructive to turn to the Mitakshara itself to see how Manu’s text is inter- 
preted and pressed into service by the author. In commenting on the word 
“ Pitharau ” (Parents) in Yagnavalkya’s Inheritance text, Vignaneswara in Ch. XII 
section 111, placitum 3, argues for the priority of the “ mother ” over the “ father ” in 
the order f. succession. ‘This is what he states :—“‘ But' the father is a common 
parent of other sons, but the mother is not so. Consequently by reason of her 
eas propinquity it is proper that the mother alone should take the estate in the 

t instance conformably to the text.” 


TAPAS aaa eT TAT aT | 


What follows is even more interesting. He adds : “ Nor is propinquity the principle 
for determining the order of succession among Sapindas only, but it is also applicable 
among the Samanodakas and the like : ‘for it appears from this very text (of Manu) 
that when succession is predicated of a number of persons without any distinction 
then propingutty alone is the principle for determining the order of succession among 
them.” (Placitum 4.) The text is again referred to in Placitum 5 of section IV 
to support the priority of the brother by the full-blood over the brother by the 
half-blood. It would be a gross injustice to Vignaneswara “‘ a great legist whose 
logical acumen seems to have been remarkable”! to say that he prefers the mother 
to the father on her possessing Mutuality of Sapindaship which the father lacks. 


Even the comments of Balambhatta and Visweswara Bhatta on the text which 
are relied on strongly by the Sarvadhikari School do not carry the, point beyond 
propinquity to Mutuality“as a sine qua non of either heritable capacity or preferential 


claims. Both commentators bring out the sense of 447d%:, “undernote,” as WEE, 
“nearest”. Besides, Balambhatta attempts to clarify an ambiguity in the text arising 
out of the use of the ablative case “‘ from (among) Sapindas” by invoking the 


aphorism of the grammarian Panini guasa » and by giving the ambi- 
guous phrase a genitive sense to mean “whoever is nearest of the Sapindas.” 
One fails to see how these verbal and grammatical emendations of the text are to 
be understood as enunciating the rule of Mutuality as developed by Dr. Sarvadhikari. 
It is significant that neither the Mitakshara nor any of the acknowledged subsidiary 
«commentaries of that school allude to or discuss the rule of Mutuality in the only 
place where it can properly fall, namely, when expounding the rules regulating 
succession of cognates. On the other hand, we find that the following passage in 
the Parasara Madhaviyam : “ In default of Gothrajas, bhandavas take the pro- 
perty and they are of three kinds as has been shown by Baudayana.” ‘Then follows 
the text containing the nine Bandhus. Then the commentator adds: ‘ But 
he who is nearest among the Bhandavas takes first.” The text of Brihaspati already 
cited? is quoted in support of this proposition. The commentator cites Manu’s 
text itself a few lines lower down in dealing with the succession of the Achatya and 
Sishya. Had the author of this doctrine of Mutuality been conversant with Balam- 
bhatta’s treatment of the subject of “ Pratiyogi Bheda ” in his commentary on the 
Acharaadyayah of the Mitakshara he would not have put forward this fantastic 
theory at all. The subject is interesting but I have no time to dwell on it at length. 
The interested student will find the whole topic discussed with a wealth of learning 
in the article entitled “$ the computation of Sapinda relationship under the Mitak- 
share Law” by Prof. K. V. Venkatasubramania Aiyar.’ Balambhatta combats 
with great skill and acumen the view propounded by Kamalakara in the Nirnaya 
Sindhu, that a male in the eighth degree of agnatic descent from the common ancestor 
‘should not marry a female cognatic collateral in the third degree of descent from 
the said common ancestor, on the ground that though the proposed bride is a non- 
sapinda of the prospective bridegroom the latter is a sapinda of the former, and 
therefore the proposed alliance is impermissible. Balambhatta ridicules the whole 
reasoning and demonstrates its unsoundness. "Then he clinches the whole dis- 
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cussion with a piece of exquisite rhetoric which is full of prophetic sign nificance : 
To say that this girl is a Sapinda of that boy, but that boy is not a Sapinda 
of this girl is ‘HATA, BI AMT Wa? which is a neat euphemism: 
among Sanskrit dialectitians, meaning ‘“‘Thé whole. thing is imaginary, non- 
existent, like the flower that grows in the skies.’ It is indeed an irony that 
Dr. Sarvadhikari should have claimed the authority of Balambhatta who was the 
most formidable critic of the concept of Mutuality in support of his famous Rule of 
Mutuality. Balambhatta is emphatic that if there is absence of Sapinda relationship - 
in one direction there must necessarily ‘be absence of Sapinda relationship in the 
reverse direction also. i 

Among modern writers, none of the earlier orientalists adverts to this rule of 
Mutuality in dealing with the heritable rights of cognates or anywhere else. West 
and Buhler, Strange Macnaghten are all silent about it. Mr. Viswanatha Narayan 
Mandlik does not allude to it. Dr Jolly who immediately followed Dr. Sarvadhi- 
kari in the Tagore Law Professorship criticised Dr. Sarvadhikari’s scheme of Bandhu 
succession of which the rule of Mutuality is an integral part, as not warranted by 
the ancient texts. The great Sir V. Bhashyam Aiyangar thought that the theory 
“was plausible and probably right ’?!. but found no support for it in the texts. 
Mr. Justice Sadasiva Ayyar was more scathing and sarcastic in his criticism of the 
principle of Mutuality (Chinna Pichu v. Padmanabha*). Although Mr. P. R. Ganapathi 
Aiyar accepted the rule of Mutuality, without question such acceptance is not 
of any value because in his scheme of heritable Bandhus, based on an alround five: 
degree range, no question of Mutuality can ever possibly arise. Dr. Golap Chandra 
Sarkar Sastri has characterised the rule as “ absurd.” Mayne has demonstrated 
the fallacies inherent in and flowing out of this rule as to Mutuality. The appli- 
cation of the principle never fell to be tested directly in any case. There is no. 
case recorded in the books where the contest was between two Bandhus both within 
the heritable range, one of whom satisfied the test of Mutuality and the other did not. 
If such a case had arisen and a decision given in favour of the claimant who satisfied 
the test as against his rival who did not, then, and then only, can the theory be 
taken to have been accepted authoritatively. The observations in Ramachandra’s 
case about Mutuality are strictly obiter. So alsa are the dicta on this topic in 
Kesar Sing’s case? and in Nagamma v. Linga Reddit. None of these cases on their 
facts called for an application of the rule as to mutuality. All of them raised only 
questions about the “ degree ” rule or the application of the “ line theory.” 

A fundamental error is at the root of Dr. Sarvadhikari’s theory on this point. 
The following. illustration will be helpful to make our point clear. C the propositus 
is the son’s son of the common ancestor A. S-5 the claimant is related to A through 
S-53 mother D and through S-4, S-3, S-2 and §-1 who are her agnatic male 
ancestors. Thus S-5 is in the seventh degree,from A. According to Dr. 
Sarvadhikari S-5 is a Sapinda of C, but C is not a Sapinda of S-5. But i 
is the first premises correct ? No. But Dr. Sarvadhikari thinks that ; 

S-5 is a Sapinda of C, because S-5 is related to C through the latter’s father j S-1 
and so any descendant up to the limit of seven from the common ancestor L 


| 
A will be a Sapinda of C. But Cis related, it is said, through the latter’s 5-2 
mother and the common ancestor being beyond the fifth degree from g! 
, 5-5, the common ancestor’s descendant C though only within three . P 
degrees is not a Sapinda of S-5.- The mistake is in counting seven‘degrees „8-4 
from A and deducing that S-5 is therefore a Sapinda of C. According | 
to all the Sanskrit authorities there is no such thing as ‘‘Swatha r 
Sapindya” between collaterals. All that one has to do is to see S-5 


separately whether the propositus and the claimant are each of them 
Sapindas of the common ancestor and within the-permissible range of seven or 
five as the case may be, according as the line is exclusively agnatic or is broken 
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by the intervention of one or more females. If they‘are each of them Sapindas 
of the common ancestor they are’ Sapindas of each ‘other. Otherwise not. 
The rule of mutuality makes its first appearance in Indian case-law in the case of 
Umaid Bahadur v. Udoi Chand1. The actual decision in that case was that a person’s 
‘sister's daughter’s son is a heritable Bandhu. Towards the end of the judgment, 
it is added that the successful claimaht’s son would not be a heritable Bandhu on 
the ground that though such a person would be a Sapinda of the ‘propositus the 
propositus will not be a Sapinda of such person, because the propositus is not a 
‘ descendant of the maternal grandfather of the claimant or of his father or of his 
‘mother. The limitation that in order that A may be a heritable Bandhu of B, 
A should be a descendant belonging to certain specified families is one deduced 
ftom the Satatapa list and formulated by Dr. Sarvadhikari as the famous “ line 
theory.” This theory has been discussed often in recent times very elaborately 
and it has been rejected in the origin of its home, by the Calcutta High Court in 
a recent decision, Panchu Gopal v. Pratapmull®, where the leading judgment was 
‘delivered by Mr. Justice Mukherjee now a Judge of our Final Court of Appeal and 
the Editor of the XI Edition of Mulla’s Hindu Law. There, the dictumin Umaid 
Bahadur’s case is treated as no more than obiter notwithstanding .the numerical 
~ strength of the Court that pronounced it, the prestige and eminence of the learned 
‘Hindu Judge who delivered the judgment therein and the age of that decision. 
‘Considering the fact that the rule of Mutuality enunciated in Umaid Bahadur’s 
‘case was mixed up with the “line Rule” and that the latter rule itself has been 
thrown overboard in Calcutta itself, it is submitted that precious little value attaches 
‘to that portion of Umaid Bahadur’s case as relates to Mutuality alone as an inde- 
pendent test of heritability. In Bahu Lal v. Nank: Ram’. the principle of Mutuality 
which was treated as axiomaticin Umaid Bahadur’s case acquired an added 
stren and authority. The successful claimants in that case were the son’s 
‘daughter’s sons of the maternal grandfather of the mother of the propositus. The 
actual decision is unexceptionable. But several passages in the judgment are 
ambiguous, ‘misleading and inexact. The observation that “a Sapinda of the 
propositus to be capable of inheriting must satisfy a further condition, namely, that 
e must be so related to the propositus that the propositus is also a sapinda of him 
either directly or. through the father or the mother,” is purely obiter and the sense of the 
words in italics, which are mine, is obscure. It is unfortunate that in Rama- 
chandra’s case the Privy Council simply took the proposition as to Mutuality for 
‘granted as though it was self-evident on the strength of the obiter dictum in Umaid 
Bahadur’s case and Bahu Lal’s case. After this uncritical acceptance of the rule 
by the then Highest Tribunal for the lands the proposition was merely repeated 
without question in subsequent decisions as’ though it had been settled beyond 
‘controversy. Is it too much to hope that our Supreme Court may on an appro- 
priate occasion re-examine the basis of the rule ? 


It is convenient at this stage to’refer to the interesting theory of “ frog’s leap ” 
which figured prominently‘in the Nirnaya Sindhu and Dharma Sindhu, two 
‘digests of ceremonial law. An illustration will explain it. $-1,S-2, 5-3 are the son, 
grandson and great-grandson respectively of the ancestor A. S-4 is the 
daughter’s son of S-3. S-5 is the son of S-4. It is said that A being ê` 
beyond five degrees from S-4, S-4 isnot a sapinda of A, but S-47s 
son S-5 would be sapinda of A, being within the limit of seven | 
degrees from A. S-3 is as indubitably a sapinda of A as S-4 is S-2 
not. It is stated that sapindaship leaps like a frog from S-3 to S-5, | 
over S-5’s father S-4, and S-4’s mother, D. Balambhatta rules out this 53 
sapindaship arising by frog’s leap. Dr. Sarvadhikari while rightly exclud- 
ing sapindas by frog’s leap from the class of heritable Bandhus ig not con- | 
sistent in the working out of the exclusion. His table of heritable Bandhus 54 
brings in many cognates by way of exception arbitrarily to conform to his | 
other rules as to degreé, Mutuality and line, 
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Mr. P. R. Ganapathi Aiyar re-states the rule as to the exclusion of sapindas by 
frog’s leap more accurately thus, though he does not refer to “‘frog’s leap” as such:— 
“Ifa male or a female is not a sapinda of another, much less can the son of that 
male or female be the sapinda of that other, as his father or mother having no 
corporeal particles in common with the given person can transmit none to his son.” 
Mr. Aiyar does not cite any authority in support of his rulè He deduces it as an 
axiom from the Mitakshara’s definition of ‘‘ Sapinda.”” He perceives that, though A 
is not a sapinda of his father-in-law, A’s son is plainly a sapinda of such father-in-law, 
being the latter’s daughter’s son. He admits that the rule breaks down in this. ` 
obvious tase, but his explanation to get over the difficulty is not convincing. It may 
however be added that under the uniform five degree rule as the basis of heritable 
cognate sapindaship formulated by him, the rule of Mutuality as well as the above 
mae relating to the exclusion of sapindas by “‘ frog’s leap ” have no practical impor- 
tance whatever as the occasion for their application can never arise in any case. 
Nor can the question arise under Mayne’s interpretation of the five degree rule as 
applicable to all cases where the connection is ugh any female whether she be- 
a mother or a remoter ancestor. ` 


We pass on now to the much discussed “line theory ” of Dr. Sarvadhikari,. 
some aspects of which have been touched upon incidentally in the foregoing dis-. 
cussion. This was Dr. Sarvadhikari’s pet ‘child. But the theory has been 
repeatedly repudiated as faulty, illogical and unwarranted by the texts. He 
linked up this theory with a further regrouping and classification of all the heritable 
Bandhus on the basis of this theory and his rules as to degree and Mutuality in a 
novel and ingenious way of his own, disturbing the class and order assigned in 
Satatapa’s text to many Bandhus. Even the learned Judges of the Full Bench of 
the Allahabad High Court in Gajadhar Prasad v. Gaun Shankar! who establish by 
independent lines of reasoning that Dr. Sarvadhikari’s scheme based on the line 
theory is substantially correct, are not able to give their approval to his sub-division 
and reclassification of the Bandhus. . 


Analysing the scheme on which the Satatapa list is framed Dr. Sarvadhikari 
deduces by a process of induction, the rule that a Bandhu in order to clothe him 
with heritable rights should fall under one or other of the following five families. 
He should be 

(i) in the descending line of the deceased, or 
(ii) in the line of the father of the deceased, or 
(iii) in the line of the maternal grandfather of the deceased, or 
(iv) in the line of the maternal grandfather of the father of the deceased, or 
(v) in the line of the maternal grandfather of the mother of the deceased. 


By “line” is meant an agnatic line, and lineage according to this scheme is traced 
fhrough exclusively male ancestors and male descendants only. Maternal grand- 
father’s line means maternal grandfather’s father. ‘There can be no female ancestor 
beyond the third degree commencing from either the propositus or claimant. 
According to Sulaiman, J., in Gajadhar Prasad’s case’ under this scheme there can 
only be female ancestors beyond the grandparents on both the sides, that of the 
propositus and that of the claimant. : 

On the basis of this theory Sarvadhikari reclassified all heritable Bandhus in a 
novel way of his own. His Atma Bandhus are:—One’s own cognate descendants, 
the cognate descendants of one’s father, cognate descendants of one’s paternal 
grandfather, and cognate descendants of each of the agnatic ancestors beyond the 
paternal grandfather up to topmost ancestor permissible under the degrċe rule, as 
also the descendants of the maternal grandfather and of each of the two agnatic 
ancestors of the maternal grandfather. The ‘descendants of the owner’s father’s 
maternal grandfather and father’s maternal grandfather’s father are his Pitru 
Bandhus : and that descendants of the mother’s maternal grandfather and mother’s. 
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maternal grandfather’s father are his Matru Bandhus. Several Pitru Bandhus 
and Matru Bandhus according to the Mitakshara will be Atma Bandhus according 
to Dr. Sarvadhikari. The inherent weaknesses and fallacies underlying this theory 
have been demonstrated with weighty and convincing reasons in ka Singh’s 
case! and all that could be urgéd in support of the theory has been cogently stated 
in Gajadhar Prasad v. Gauri Shankar? and these have been answered by the Full 
Bench in Nagamma v. Linga Reddi’ in seriatim. Recently in Panchu Gopal v. Pratap 
- Mull}, a Division Bench of the Calcutta High Court presided over by the Chief 
Justice and Mukherjee, J., has expressed its considered dissent from the view of 
the Allahabad Full Bench in Gajadar Prasad’s case*. 


Rejecting both the .‘ line’ theory and Dr. Sarvadhikari’s classification of the 
Bandhus Mayne summarises the rules as to the classification of Bandhus thus : 
A person’s Atma Bandhus are his cognate descendants, the cognate descendants 
of his father and of his paternal grandfather and the descendants of his maternal 
grandfather. All Bandhus on the father’s side who are not Atma Bandhus are 
Pitru Bandhus and all Bandhus on the mother’s side who are not Atma Bandhus are 
Matru Bandhus ' 


We pass on to the principles governing priority as between two Bandhus. 
Many of the doubts on this subject have been set at rest by a series of pronounce- 
ments of the Privy Council beginning from Vedachala v. Subramania® and ending 
with the Wthumalat case.® 


, The rule laid down in Muthuswami v. Muthukumaraswami’ that Atma Bandhus 
succeed before Pitri Bandhus and Pitri Bandhus before Matri Bandhus was re- 
affirmed by the Privy Council in Adit Narayan v. Maha Bir Prasad? where reversing 
the judgment of the Patna High Court their Lordships held that a maternal aunt’s 
son’s son, being an Atma Bandhu had a title superior to that of the mother’s paternal 
aunt’s son who was only a Matru Bandhu. 


In Vedachala v. Subramania®, the Privy Council reversed the decision of the 
Madras High Court that as between a maternal uncle and a paternal aunt’s son’s 
son both being admittedly Atma Bandhus and both being descendants of ancestors’ 
in equal degrees of ascent to the propositus the paternal aunt’s son’s son should be 
ara to the maternal uncle. The Madras High Court ruled out spiritual 

enefit as an admissible test to determine priority in Bandhu succession under the 
Mitakshara dissenting from the fourth proposition enunciated by Muttuswami 
Ayyar, J., in Muthuswami v. Muthukumaraswami’, “that as between Bandhus of 
the same class, the spiritual benefit they confer upon the propositus is as stated in 
the Viramitrodaya a ground of preference”. Their Lordships of the Judicial 
Committee upheld the claims of the maternal uncle as being superior to that of his 
rival on two grounds : 


(1) That the maternal uncle being only the second in descent from the 
common ancestor, was nearer in degree than the paternal aunt’s son’s son who 
was four degrees removed from the common ancestor. 


(2) That the maternal uncle offered oblations to his father and grandfather 
to whom the deceased was also bound to offer Pinda, whereas the rival claimant 
offered no Pinda to the ancestors of the deceased. The crude proposition laid 
down by the Madras High Court that as between Bandhus of the same class, a 
Bandhu who is related to the deceased ex parte Paterna should always be preferred 
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to one related ex:parle Materna irrespective of the remoteness or nearness of the 
rival claimants to the deceased was rejected as unsound. 


In Jatindranath v. Nagendranath}, it was held that as between father’s (half) 
sister’s sons and the mother’s sister’s sons being both Atma Bandhus the former are 
the preferential heirs. The rule was laid down in that case that as between Bandhus 
of the same class and equal in degree the test of religious efficacy may be applied 
to decide the preference. : 


The maternal uncle figures again as the successful claimant, this time in a` 
‘contest with the father’s sister’s son in the Uthumalai case®. It may be noticed that 
the maternal uncle’s unsuccessful rival in Vedachala’s case was one degree remoter 
than the rival of the successful maternal uncle in the Ulhumalat case, and one 
of the grounds on which the Privy Council rested its preference for the maternal 
uncle in Vedachala’s case was that the maternal uncle offers oblations to his father 
and grandfather to whom’ the propositus was bound to offer pinda whereas the 
paternal aunt’s son’s son offered no pinda to the ancestors of the propositus. This 
disqualification of not conferring spiritual benefit on the deceased could not be 
urged against the paternal aunt’s son who competed with the maternal uncle in 
the Uthumalai case. Therefore it was argued in the Uthumalai case that the 
paternal aunt’s son’s oblations were superior-in merit to those offered by the maternal 
uncle, relying upon some passages in Jatindranath’s case. But their Lordships 
distinguished Jatindra’s case as one where the contest was between persons standing 
in equal degrees of nearness to the deceased and the claimant who conferred spiritual 
benefit of superior quality was preferred to one whose oblations were inferior. 
Their Lordships categorically affirmed that nearness or propinquity is the first 
and primary test to regulate preference and spiritual benefit comes in as an admissible 
test only when the test of nearness fails to decide the preference. A Full Bench 
of the’ Bombay High Court in Virangauda v. Yellappa® has laid down that the test of 
religious efficacy comes in as a relevant consideration only when the test of propin- 
quity is incapable of furnishing a certain guide as to fix the preference. It was 
held that after the decision in the Uthumalai case the decision of the Bombay High 
-Court in Sakharam Nurayan v. Balkrishna Sadashio* that the father’s sister’s son 
had preferential rights over the maternal uncle was no longer good law. 


The trend of authority in Madras and Bombay is to the effect that as between 
Bandhus of the same class, the one in a nearer line is to be preferred to the one ina 
remoter line. There is an illuminating exposition of this rule in Kalimuthu v. Amma- 
muthu®, The actual decision there was that as between a daughter’s daughter’s 
son and sister’s son both being Atma Bandhus, the former as a cognate descendant 
of the owner himself is to be preferred to the latter who is only a cognate descendant 
of his father. 


In two decisions, Debi Das v. Mukat Behari® and Sahodra v. Shri Thakur’, 
given by two different division Benches of the Allahabad High Court in 1943, 
within about a week of each other, the proposition is affirmed that in a competition 
between Bandhus of the same class and in equal degree, the one belonging to the 
nearer line should be preferred to the one in a remoter line. But there is an impor- 
tant reservation on the question whether a remoter Bandhu in a nearer line should 
be invariably preferred to a nearer Bandhu in the remoter line. One aspect of 
this question raises a point about the mode in which nearness of degree is to be 
ascertained. Is it to be done by a mere counting of the links separating the deceased 
from the respective claimants ? This is the method of computation of degrees 
of collateral consangunity laid down in section 26 (2) of the Indian Succession Act, 
where the propositus is unlike in Hindu Law, excluded in counting the degrees. 
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This is also the mode adopted by the Civil Law. The decision in Ramachandra’s 
case that for fixing the limits of heritable Bhinnagotra Sapindaship the computation 
is only from the common ancestor affords a pointer that proximity or nearness is 
to be ascertained in the first place by a reference to the common ancestor and his 
line. In determining the equality or otherwise of the degree, it is the number 
of links separating the claimants from the common ancestor of each of them that 
should be the test. This modes of computing nearness is in accordance with the 
Hindu mode of reckoning the degree of Sapinda relationship by reference to the 


‘distance from the common ancestor, a mode, not dissimilar to that adopted by 


Canon Law. On the question whether relative nearness to the common ancestor 
should operate to decide preference only where the competing claimants are des- 
cendants of common ancestors standing in equal degrees of ascent to the propositus 
or whether a claimant in a nearer line will in every case exclude the other claimant 
in a remoter line, there is no direct pronouncement of the Privy Council or of the 
Supreme Court. Certain observations of Muttuswami Ayyar, J., in Muthuswami’s 
case} based on the analogy of the Mitakshara’s scheme in regard to the succession 
of Gotraja sapindas indicate that in his view among Bandhus of the same class 
a Bandhu in a nearer line should always be preferred to the one in a remoter 
line. The trend of authority in Bombay and Madras is in the same direction. 
On the other hand, there are certain weighty observations of Varadachariar, J., 
in a case, no doubt of contest between two rival Gotraja sapindas, which indicate 
that the matter is not so simple as is assumed in some of the Madras and Bombay 
decisions on Bandhu succession. Says the learned Judge : 

“ As for the theory that the descendants of a nearer line should be preferred to the descendants 
of a remoter line this is not a complete or accurate statement of the law. > The true rule is that the 
nearer heir excludes the more remote. It may no doubt often happen that the nearer heir will be 
found in the nearer line, but it would not be safe to paraphrase the one into the other. The 
nearer heir is to be ascertained with reference to a number of considerations one of which no 
doubt may happen to be his being in the nearer line.” (Venkateswara Rao v. Adinarayana)* 

Perhaps the most powerful criticism against the extreme view that every 
heritable Bandhu in the nearer line howsoever remote he may be in that line should 
be preferred to one in a remoter line however close the latter may be to the 
common ancestor, is to be found in Umashankar v. Mt. Nageswari*, where by a 
narrow majority of three against two, it was held that the maternal uncle should 
be preferred to the sister’s daughter’s son. No doubt some of the reasons given 
in the majority judgments for the actual decision have been weakened by the decision 
eee case and the subsequent decisions of the Privy Council referred to. 
above. 


To sum up, the rules of preference as between Bandhus of the same class are 
these : 


(1) One in the nearer line excludes the one in a remoter line—subject to the 
contrary view expressed in Uma Shankar’s case. 


(2) As between descendants from ancestors of equal degree the nearer in 
degree excludes the remoter. 


(3) As between Bandhus who are in equal degree and are also descendants 
of ancestors of equal degree one who confers spiritual benefit on the deceased is 
to, be preferred to one who confers none. 


(4) Where the test of religious efficacy is ambiguous and does not decide the 
preference Bandhus ex parte patsrna are to be preferred to Bandhus ex parte materna. 


(5) All other considerations being equal he between whom and the common 
ancestor no female intervenes is to be preferred to one between whom and the 
common ancestor one female intervenes and the latter will be preferred to a Bandhu . 
between whom and the common ancestor two females intervene. 
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We cannot conclude this paper without making a brief reference to the position 
of female Bandhus. In all other Mitakshara Jurisdictions except Madras and 
Bombay no female other than the wife, daughter, mother, paternal gsandmother 
and paternal great-grandmother can inherit. Bombay is more progressive than 
Madras in admitting besides the sister, the widows of Cotraja sapindas and female 
Bandhus. In Bombay and Madras besides the son’s daughter, daughter’s daughter 
and sister whose rights of succession are now derived from the statute of 1929 all 
females being the daughters of descendants, ascendants and collaterals within | 
five degrees, inherit as Bandhus in the order, of propinquity, but only after the 
male Bandhus of the same class though more remotely related to the deceased 
owner are exhausted and only in the latter’s absence. According to Mayne all 
Bandhus, male or female, must necessarily fall under one or other of the 
three categories—Atma, Pitru and Matru and there is no fourth category con- 
sisting of female Bandhus alone and female Bandhus in each class will succeed 
after all the male Bandhus in that class are exhausted. Though the proposition « 
is stated somewhat widely in some Madras decisions that female Bandhus come 
in only after all the male ‘Bandhus are exhausted it does not mean that the male 
Bandhus of all the three classes should be exhausted before a female Bandhu of 
the Atma Bandhu group can inherit. There was no competition in those 
cases between a female Atma Bandhu and a male Pitru Bandhu or male Matru 
Bandhu. . 


NECESSITY FOR AN APPLICATION TO SET ASIDE AN AWARD 
UNDER THE ARBITRATION ACT (X OF 1940). 


By 
E. Ramaswamt Ayyar, Pleader, Paramakudi. 


Is it necessary to file a separate application to set aside an award under the 
provisions of the Indian Arbitration Act? If so, what should be its form and sub- 
stance and is it liable to court-fees? These are questions which frequently arise and 
they should be understood correctly, otherwise parties are likely to suffer on account 
of an omission to file applications to set aside awards within the prescribed 
period of limitation. 

When we examine the provisions of the Indian Arbitration Act of 1940, there 
is no section which directly provides for such a substantive application as one to 
set aside an award. On the other hand section 14 (2) provides for filing an award 
into Court by the arbitrators voluntarily or the award may be caused to be pro- 
duced by the arbitrators by any party to the reference. ‘The only section which , 
makes any reference to an application to set aside an award is section 17 which 
says that when the Court sees no reason to set aside the award, and when no appli- 
cation to set aside an award has been made within the time fixed therefor or in 
cases where such an application has been made and dismissed, the Court shall 
pass a decree in terms of the award. ` 


When we take a full view of the Act a separate application to set aside an award 
is essential and also advantageous to the party who disputes the validity of the 
award. Section 39 of the Act provides no appeal against a decree in terms of 
the award. Palaparthi Venkataramayya and others v. Daggina Papayya! holds that 
no revision lies against a decree in terms of the award. But section 39 (6) provides 
for an appeal against the order refusing to set aside an award. 


These provisions make it clear that the decision on an application to file an 
award does not hinge on any trial of the issues involved in that case and a conse- 
quent adjudication thereon but on the result of the application to set aside the 
award. -So all the enquiry into the validity or otherwise of the award will neces- 
sarily have to be made in the application to set aside the award. If the applica- 
cm 
` 1. (1943) 2 M. L. J. 152. ‘ 


I THE MADRAS LAW JOURNAL. 43 


tion is allowed the other proceeding to pass a decree in terms of the, award wiH 
automatically be dismissed and vice versa. That is the scope of section 17. This 
view gets strength when we consider a case where the Court dismisses an applica- 
tion to set aside the award and passes a decree in terms of the award. It is seen 
that no appeal lies. Supposing in an appeal against the order refusing to set aside 
the award the appeal is allowed and the award is set aside what is to happen to 
the decree passed in terms of the award. It is submitted that that decree automati- 


„cally stands vacated, otherwise it will lead to a serious anomaly. , 


The question then arises whether there should be a separate application to 
set aside an award or the counter or defence entered in an action to pass a decree 
in terms of the award will suffice to serve as an application to set aside the award. 
The latest ruling in Ramaswami Servai and others v. Muthirulayee and others?, holds 
that a counter-affidavit filed in an application to file ‘an award which prays that 
the application may be dismissed will serve the purpose of an application to set 
aside the award. It is observed by His Lordship Chandra Reddy, J. : 


n “I do not fnd any need for an application in any particular form with the court-fee affixed 
thereon.” 3 

His Lordship comes to this conclusion firstly on the definition of“ Application = 
in rule 2,sub-rule (2) of the Civil Rules of Practice and Circular Orders, Volume r: 
and secondly in the absence of a provision in the Court-Fees Act covering the case 
of an application to set aside an award making it liable to be stamped. It may 
be submitted that the relevant provisions bearing on these two points have not 
been brought to the notice of Šis Lordship. Apart from the general provisions 
of the Civil Rules of Practice cited above there are rules framed under the Indian 
Arbitration Act of 1940 which appear in the Civil Rules of Practice, page 345— 
New Chapter XIV added entitled “ Rules under the Arbitration Act, 1940.” 


Rules 1 and 2 prescribe the form of applications under the Arbitration Act. 
Such applications should be headed in the matter of the Act should be in writing, 
signed and verified as a pleading should give the name, description, etc., of the 
parties to the same and shall contain a concise statement of the material facts and 
the nature of the relief prayed for. It follows that such applications have to be 
in the form of Original Petitions. Further an application to set aside an award 
will have to set out the cause of action in relation to the provision of limitation 
applicable to such an application. Under Article 158 of the Indian Limitation 
Act amended consequent on the Indian Arbitration Act of 1940 such an applica- 
tion has to be filed within thirty days of the service of the notice of filing the award 
in Court. If such an application should be in the form of an original petition it 
calls for notice to the other side and for objections from them. It is seen that it 
starts a separate proceeding in itself and the counter-affidavit filed cannot in any 
measure take the place of an application to set aside an award. 


It is also seen from the report of the case Ramaswami Seroai and others v. Muths- 
rulayge and others1, that the application to file an award in that case was registered 


‘as an O. P. ‘ It ought to have been registered as a suit under rule 5 of the rules 


framed under- the Arbitration Act referred to above. f 
Regarding the liability to court-fees after the amendment of the Court-Fees 
Act consequent on the passing of the Indian Arbitration Act of 1940 repealing 
the second schedule to the Civil Procedure Code, which related to the law of Arbi- 
tration in the mofussil, there is no specific provision providing for the payment 
of court-fees on any application to set aside an award. In the absence of a special 
provision the general article, viz., Article 1, Schedule II of the Court-Fees Act will 
apply and a court-fee of Re. 0-12-0 is sufficient and payable—Vide Anns Venkata- 
subba „Rao v. Anne Bhujangayya and others*. : 
Lastly his Lordship Chandra Reddy, J., relies on Gopalji Kallianji v. Chhagan 
Lal Vithalji® in support of his view. It may be submitted that the Bombay High 


1. (19 1 MLJ. 7. j i 3. (1920 LLR. 4 Bom. 1071. ` 
2 Goi 1 M.L. J. 596. ai ny ) 2 


ar 
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Court itself now takes a‘ different view of the matter—Vide Umadutt Nemani v. 
Chandas G. Kdn?. Itis lad down that a separate application to set aside an award 
is necessary and failure to file one in time will result in a decree being passed in 
terms of the award. It is submitted that one need not go the whole length with 
His Lordship Blayden, J., when His Lordship says that the words ‘‘where the Court 
SCES'NO CAUSE... 2... eee eee eee eee or to set aside the award” in section 17 are 
mere surplusage. It is conceivable that even in cases where no application is 
made to set aside an award the Court can find reason to refuse to pass a decree. 
in terms of the award such as where the award being one in respect of immoveable 
property of the value of Rs. 100 and upwards is not registered, or where the ori- 
, ginal award is not on stamp, and again where the original award is not signed by 
the arbitrators. Such defects go to the root of the matter and offend the Indian 
Registration Act, section 17, the Indian Stamp Act, section 35 and the Indian Arbi- 
tration Act, section 14 (1), respectively. 


So it follows from the above discussion that where the objection to the award 
is on the ground of misconduct or other grounds which are controversial and demand 
an enquiry and which are not apparent on the face'of the award, an application 
as required by law has to be filed within the prescribed period to set aside the award. 
Even in cases where the invalidity of the award is apparent the safer course will 
be to file an application to get aside the award because the consequence of the 
Judge ignoring or failing to perceive the three invalidating circumstances mentioned 
above and passing a decree in terms of the award will leave the aggrieved party 
without the benefit of appeal under section 39 of the Indian Arbitration Act of 


1940. 


BOOK REVIEWS. 


A Reowsrer or LEGAL DOCUMENTATION IN THE Wor ip : Prepared by Inter- 
national Committee of Comparative Law and Published by the Unesco. 


The object of this compilation is to catalogue together the various sources, 
legislations, standard legal treatises and Law Reports that are used ‘or are in force 
in the various Nations and of the world. There can be no two opinions about the 
need for such a compilation. We have gone through the list as regards England 
and the United States and we find the cataloguing quite useful and informative. 
But we cannot help mentioning that the cataloguing of the Law Reports and sources 
of decisions in India are rather scrappy and least enlightening. 


i REGISTRATION Law in Inpa, Paxsran & Burma, by Bhaumik and Bhaumik ` 
with a Foreword by Dr. R. B. Pal, M.A., D.L. Available from The Eastern Law House, 
Calcutta and other Book-sellers. Price Rs. 10. 


- The book is a commentary on the Indian Registration Act. Even a casual 
perusal of the book shows the exhaustive notes under each section. The notes 
under each section is preceded by a synopsis and the case-law is grouped under 
suitable headings. Pakistan Adaptation is noted under each section. The Appen- 
dices contain the Registration Rules of some of the State Governments. We com- 
mend the book to all legal practitioners and departmental authorities. 
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A Hanp Boox or Cromnat Law, by S. Krishnamurthy of Lincoln’s:‘Inn; BAr- 
AT-LAW. Published by V. S. N. Chari and Company, Madras-6. . (Sixth Editiqn 
1954). Price Rs. 12-8-0. ALR Cat JINT 


This handy well got-up book contains the upto date texts of the’ Indiani Pehal 
Code, the Indian Evidence Act and the Code of Criminal ‘Procedure; that ated? 
frequent reference by the Bench and Bar administrating the Penal laws of India. 

_ This case-noted edition has gone through five editions already and the present 
edition, with the latest amendments and cases, is sure to be useful to the profession. 
The Rules of Practice and certain Madras Acts are included as Appendices. The 
proposed amandment to the Code of Criminal Procedure is also,reprinted,; pis 
medium priced handbook of day to day reference for a practitioner is bound to 
be well received. pyes. d an) 
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EvoLUTION or ANcrENT Inpran Law, by N. C. Sen Gupta, M.A., LL. n.. Babistien 
by The Estern Law House, Ltd., Calcutta. Price Rs. 17-8-0. Pia: Gea 


This original contribution to the theory of legal literature is'a welcome additidd 
to the existing contributions on the subject. The value and the interest' of the bd6k 
is not for the Lawyer or Jurist alone; it deserves a study by all those intetested’in the 
historical development of the present-day social institutions. In its originality of 
ideas, clarity of exposition and close knit logic the book ranks with classics in the 
field, though it deals only with the ancient Indian Law. 


The author supports his conclusion from the original texts of the Hindus and 
also from parallel analogies of other civilizations like that of the Romans. Topics 
like King’s Justice, marriage, etc., make an interesting study. The book is on the 
ad a very instructive contribution to the study of Ancient Hindu Law and 

nstitutions. ; 


_ Tse Preventive Detention Acr (IV or 1950), by G. V. Kulkarni, Advocate, 
High Court, Bombay. Law Publication Ahmednagar, (Bombay). Price Rs. 6/-. 
1954. 


Nothing much need be said about this publication. Though, the reader finds 
some material of use here and there the book has nothing to deserve a special men- 
tion. Even the language employed is rather loose and not quite in keeping with 
any legal work. The citations for case-law is most confusing. 


A HANDBOOK oF PRIVATE INTERNATIONAL Law by R. Seshadri, B.A. (Hons.), 
ee Published by J. S. Pillay & Sons, Abid Road, Hyderabad, Deccan. Price 
s. 3-8-0. 


As a student’s guide to the study of this branch of law the book deserves en- 
couragement. The topics are analysed and brought under suitable Chapter headings. 
Though the subject is not dealt with in any proportion, this elementary study will 
prove useful in understanding the law. 


ManomepaN Law (mv Inpa AND Paxisran), by Babu Verma, B.A., LL.B., 
and Sessions Judge), V. P. Second edition (1953), With a foreword by Dr. M. 
Walliullah, Retd. Judge of the Allahabad High Court. Price Ra. 15. 
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-9f Theibook will Be welcomed: by Jegal practitioners and students. The treatment 

6f-the'rather Ury ‘subject is.at once interesting and instructive. Ameer Ali, Wilson, 

Mulla and other standard works still hold the field. Still, for a simple.and clear 
atement,and explanation of the various principles of the law, the present book is 

Ee a Gosh addition’ {to the existing. works on the subject. 
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ar Hi Sates TAx’'ny Maprias, by Mr. N. R. Ragavachariar, B.A, B.L, Advocate, 


Madras; Assistéd' by: V. C. Sri Kumar, Advocate, Madras. Published by the 
Lay Weekly} Mylapore, ‘Madras. Price Rs. 10. - 
oy Baty oo coe oe o o f . 

This is a commentáry on the Madras General Sales Tax Act with the: latest 
amendments with the Rules and Notifications. The relevant decisions of the High 
Court is noted in appropriate places and two of the leading decisions of the Supreme 
Court in the Bombay and Travancore-Cochin cases are reprinted in the Appendix. 
The, iscussion of the subject is quite analytical and useful. The text of the Act 
13 Sepdtately' reprinted: with the Rules: It is apparent that the author has based 
his opinion on several’ topics’‘on the decisions o 
(Vide the notes at. page, 73 regarding. “ food and drink ”* and at page 60 second 
yaragraph, regarding lease of usufruct of trees etc.). “But a reference to those 
cases, would „have been fair and useful. ae 
Te when “tpl ge oh ace 
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PROPOSED AMENDMENTS TO CODE OF CRIMINAL PROCEDURE 
A review of the salient features. 
By i 
M. A. KRISHNASWAMI Ayyar, Advocate, MADRAS. 


The Bill prepared by the Government of India to amend the Code of Criminal 
Procedure with a view to making the system of criminal judicial administration more 
speedy, less expensive and less cumbersome, has been published with the Statement 
of Objects and Reasons for general information in a Gazette of India Extraordin 
dated 21st December, 1953. Although generally there will be agreement with 
several of the amendments envisaged in the Bill, a few of them are open to very 
serious objections. The principal amendments proposed are separately reviewed 
in the succeeding paragraphs, while the minor amendments are summarised in the 
last paragraph. £ 


Extension of summons procedure.—Under the present Criminal Procedure 
Code, offences triable by Magistratef and punishable with imprisonment for six 
months or less have to be tried by the summons procedure which is speedier and 
simpler, and other offences by the warrant procedure. Clause 2 of the Bill extends 
the summons procedure to offences punishable with imprisonment for a year or 
less by an amendment of the definition of a warrant case in section 4 (1) (w) of 
the Code. This is a salutary provision which would facilitate the swift disposal of 
many of the less serious offences. ; 


Simplification of warrant procedure.—The existing procedure for warrant 
cases has in actual practice resulted in repeated adjournments causing inconvenience, 
in particular, to prosecution witnesses. Under the present Code a witness may be 
cross-examined at once as soon as his examination-in-chief is over under section 2 52, 
and further cross-examined under section 256 after the charge is framed, and again 
later, if the accused so desires and the Magistrate is satisfied that it is necessary for 
the purposes of justice, he may be summoned as a defence witness under section 257 
and cross-examined a third time. Under the amendment proposed, the accused 
can cross-examine the prosecution witnesses as a matter of ri F only once, although 
it is open to him to defer with the Magistrate’s permission the cross-examination of 
any witness till any other witnesses have been examined— (clause 26). In order that 
the proposed curtailment of the right of cross-examination may not work any hard- 
ship or injustice to the accused, it has been provided that the Magistrate may allow 
further cross-examination of any prosecution witness after a charge is framed, if 
he thinks that there is real necessity for the same— (clause 28). The Bill provides 
that adjournments are not to be granted without the examination of the witnesses 
then present in Court except for special reasons to be recorded in writing— (clause 53). 
The procedure thus amended, while providing the necessary safeguards, makes it 
speedy by eliminating delay. : 

Summary trials.—Under section 260 of the Code, many offences of a pe 
nature can be tried ina summary manner. Clause 30 of the Bill proposes to a a 

J— 
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the scope of offences triable under that section without adding to the list mentioned 
therein, by increasing the value of the subject-matter of the offence from its present 
level of Rs. 50 to Rs. 200. This is justified on the ground that the value of the 
rupee as compared to its value in 1898 when the Code was enacted, has fallen 
considerably. 


Abolition of commitment proceedings.—Offences of a more serious nature 
are at present triable by a Sessions Court and the trial in the Court of Session is 
preceded by commitment proceedings before a Magistrate. The object of these 
proceedings is to ensure that only those against whom there is a prima facie case 
should be committed for sessions trial. It is common experience that these pro- 
ceedings prolong for considerable periods while the proportion of accused persons 
discharged at this stage is almost negligible. Clause 20 of the Bill abolishes commit- 
ment proceedings in cases instituted on Police Reports. It is proposed that the 
Police should present the charge-sheet before a Magistrate having jurisdiction and ° 
if the Magistrate thinks, after going through the papers, that it should go before a 
Sessions Judge, he should prepare a draft charge and hand it over to the accused. 
Further, clause 15 of the Bill provides that the accused should, before the commence- 
ment of the trial, be supplied with copies of the First Information Report recorded 
under section 154, copies of statements of prosecution witnesses recorded during 
investigation in Police Diaries under‘section 161 as well as statements recorded by 
Magistrates under section 164 of the Code and all other documents which form the 
bedrock of the prosecution case. It may be mentioned here that while clause 11 
of the Bill seeks to amend section 161 so as to make it obligatory on the police 
officer in all cases of offences triable by the Court of Session to produce before a 
Magistrate all material witnesses to have their statements recorded under section 164, 
clause 39 proposes to amend section 286 of the Code so as to empower the Sessions 
Court to allow _ further cross-examination of any of the prosecution witnesses if 
after the examination of such witnesses it is of opinion that further cross-examination 
is necessary. The commitment proceedings have been a stumbling block in the 
quick disposal of sessions cases and their discontinuance, though a drastic step, 
can be justified by the provision in the Bill of adequate safeguards to all accused 

ersons to meet the prosecution case against them. Commitment proceedings are, 
However retained in sessions trials which originate on private complaints, as in 
such cases the safeguards available in a case charge-sheeted by the police after 
investigation are non-existent. 


Sessions Trials.— Under section 268 of the Code, all trials before a Court of 
Session must be either by jury or with the aid of assessors. The Bill proposes to 
abolish the system of assessors, as opinion is unanimous that it serves no useful pur- 
pose. This system which was introduced at a time when judges were foreigners, is an 
anachronism at the present day. As opinion is divergent regarding trial by jury, no 
change has been made in the existing law. The State Government is now empowered 
by section 269 of the Code to introduce trials by jury at its discretion either in the 
State as a whole, or in parts, and to extend it to the trial of all offences, or of any 
particular class of offences, before the Court of Session. In order to reduce the 
possibility of a de novo trial by reason of the absence of any juror, the Bill increases 
the number of jurymen and provides that in certain cases when the number of jurors 
absent does not exceed two, the absent juror or jurors may be discharged and the 
trial may be proceeded with the remaining jurors. If, however, the number of 
jurors discharged exceeds two and falls below five (when the jury originally con- 
sisted of seven persons) or falls below seven (when the jury originally consisted of 
nine persons), the jury should be discharged and a new one chosen. It'is only in 
the latter case that the trial should commence anew—clauses 36 and 37. Clause 3 
of the Bill authorises Sessions Judges, by an amendment of section g of the Code, 
to hold trials at any place within their jurisdiction. Though the assumption that 
truth is better ensured by trial held in the locality itself is questionable, the 
holding of the trial near the place of occurrence will certainly minimise the 
inconvenience to the parties and witnesses. ` : 
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In view of the volume of opinion against the system of trial by jury, it may be 
suggested that if it is not abolished, steps should be taken to ensure that jurors are | 
persons of an independent condition in life, men of judgment and experience. It is 
also necessary that sections 418 and 423 (2) of the Code should be amended so as to 
extend the scope of an appeal by a convicted person in the case of a trial by j 
and there appears to be no reason why it should not be made co-extensive with 
an appeal under section 411-A of the Code by a person convicted on a trial held 
by a High Court in the exercise of its original criminal jurisdiction? 

Section 30 Magistrates.—Clause 5 of the Bill proposes that section 30 of the 
Code should be made applicable to every State in the Indian Union so that speedy 
disposal can be effected by trials before senior Magistrates of offences punishable 
up to the extent of seven years, while clause 6 proposes by an amendment of section 31 
“of the Code to increase the powers of Assistant Sessions Judges to try cases punishable 
up to the extent of ten years. The desirability of the proposed amendment of 
section 30 is open to doubt, as there is a lurking feeling even among the enlightened 
public that Magistrates are not above police influence. Assistant Sessions Judges 
can, therefore, be preferred to Magistrates for trial of these cases. 


Honorary Magistrates.—As the number of stipendiary Magistrates is small 
in many states, their number is supplemented by appointment of a large number of 
Honorary Magistrates. The mode in which their appointments are now made 
has brought the system of Honorary Magistrates into disrepute and it is, therefore, 
proposed to amend section 14 of the Code to ensure that such Magistrates should 
either be retired judicial officers or persons suitably qualified. This is the best 
that could be expected to be done, as in these days of financial stringency it is difficult 
to replace the Honoraries by stipendiary Magistrates, though it may be more satis- 
factory to have only the latter. 


De novo trial.—Clause 55 of the Bill proposes to do away with the valuable 
right of the accused to a de novo trial under section 350 of the Code, if the Magistrate 
in charge of his case is transferred or is otherwise unable to proceed with the 
case after recording the whole or any part of the evidence. This is fraught with 
great hardship to the accused and may in some cases defeat justice, as the succeeding 
Magistrate is permitted to convict him on the evidence of witnesses whom he never 
saw. Every person accused of an offence has the elementary right to claim that 
the Magistrate who convicts him should himself have seen and heard the witnesses, 
and he should not, therefore, be deprived of his existing right to a de novo trial 
necessitated by circumstances over which he has no control. 

Examination of accused.—Under section 342 of the present Code, the accused 
can be examined by the Court only for the purpose of enabling him to explain any 
circumstances appearing in the evidence against him. -Clause 52 of the Bill proposes 
to amend that section so as to empower it to put questions to him either on its own 
motion or on the suggestion of the prosecution or the defence on any point it thinks 
fit. It is settled law that the examination contemplated by the section is not a 
cross-examination or an examination of inquisitorial nature for the purpose of 
entrapping the accused or to supply a gap in the case for the prosecution. If the 
Court is permitted to put questions to the accused on the suggestion of the prose- 
cution for any purpose, as proposed in the Bill, the so-called examination of the 
accused may tend towards his cross-examination and offend the spirit of Article 20 (3) 
of the Constitution, which lays down that no accused shall be compelled to give 
evidence against himself. The reason behind this amendment is not apparent. 
- Section 342 of the Code is meant for the benefit of the accused and its amendment 
as proposed, would operate to his detriment and is retrograde in character. The 
proposal in the Bill to give the accused liberty to offer himself as a witness on 
his own behalf if he so desires is, of course, not in conflict with the provisions of 
the constitution. ‘ 


Appeals against acquittals—-Under the present Code, a private com- 
plainant has no right of te against an order of acquittal. He can only move 
the State Government to file an appeal under section 417 of the Code, or apply 
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‘to the High Court in revision. The High Court on a revision application will 
iaterfere with an order of acquittal only in exceptional cases where serious injustice 
has been caused. Where the High Court does interfere, it can only order a-retrial, 
as it is ee in revision by section 439 (4) of the Code from converting an 
acquittal into a conviction, though as an appellate Court it can do so. As this 
„prolongs the proceedings, it is proposed in clause 61 of the Bill that a private com- 
plainant should also have a right of appeal with the special leave of the High Court. 
It is also proposed to empower the High Court to award compensation to the accused 
if it comes to the conclusion on the merits that the appeal was frivolous. It is in 
‘the interests of justice that even a private complainant should be given a right of 
appeal against a judgment of acquittal in the same manner as the State Govern- 
ment, with safeguards against abuse of process of Court by him. 


Revisional jurisdiction of High Court.—Clause 63 of the Bill proposes 
to restrict the High Court’s power of revision to points of law or procedure only, e 
as in some High Courts interference in criminal revisions even on facts is not 
uncommon and this encourages litigants to have recourse to them on insufficient 
grounds causing waste of judicial time in the High Courts. If the powers of the 
High Court in revision are to be so limited, provision should be made for all appeals 
from the sentences of Magistrates of the second or third class being heard, if not by 
Sessions Judges, by at least Assistant Sessions Judges. Under section 407 of the 
present Code, such appeals lie to the District Magistrate who may direct them to be 
heard by any Magistrate of the first class subordinate to him and empowered by 
the State Government to hear such appeals. In view of this provision and the 
limited scope of section 411 of the Code regarding appeals from sentences of Presi- 
dency Magistrates, the observation in the Statement of Objects and Reasons that in 
every criminal case there is a right of appeal provided either to the High Court or to 
the Sessions Judge is rather wide. It is not desirable that the judgments of First 
Class Magistrates in appeal should be final even on facts. Section 411 should also 
be amended so as to permit an appeal against any sentence passed by a Presidency 
Magistrate except a sentence of fine not exceeding fifty rupees, or in the alternative, 
the revisional jurisdiction of the High Court must be left unfettered in the case of 
‘non-appealable sentences of Presidency Magistrates. 


Disputes as to immoveable property.—It is proposed in clause 8 of the 
Bill, that in cases of disputes regarding immoveable property, where there is a 
likelihood of a breach of the peace and the case is one of emergency, the Magistrate 
should merely attach the property and refer the disputants to a civil Court. The 
existing provisions which require a Magistrate to adjudicate upon the question 
as to which particular party was in possession of the property, have resulted in 
practice in protracted proceedings and often in dissatisfaction with decisions of 
Magistrates. The question as to which party was in possession should more appro- 
priately be tried by a civil Court and the proposed amendment should, therefore, 
be welcomed as a step in the right direction. 


Defamation against public servants.—It is common knowledge that wild 
and scandalous imputations are made with impunity in a section of the Press against 
public servants in the discharge of their public functions. In order to prevent such 
vilification of public servants, it is proposed in the Bill that defamation against 
them including the President, Heads of States and Ministers, should be made a 
cognizable offence exclusively triable by a Court of Session by a suitable amendment 
of section 198 of the Code as also by an amendment to the entry relating to section 
500, Indian Penal Code, in Schedule II of the Code. At present the offence being _ 
non-cognizable, the public servants defamed have themselves to file complaints 
and adopt the procedure prescribed in regard to cases instituted on private com- 
plaints and they are reluctant to do so. Although it is desirable in the public 
interest that these charges spent public servants should be enquired into and 
proper punishment ensured where they are baseless, the expediency of the proposed 
amendment may well be doubted as it may result in stifling even legitimate criticism. 
Further, the differentiation sought to be made between defamation against public 
servants, and defamation against other persons, is an unwholesome discrimination, 
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THE LATE MR. CH, RAGHAVA RAO. 


In the columns of this Journal only the other day, on the occasion of the 
relinquishment of his office by the Hon’ble Mr. Justice Raghava Rao, we ee 
the fervent hope that his Lordship might regain his health in the tranquillity of 
his retirement. It is, therefore, with profound sorrow that we now record his 
demise which took place in the early hours of the morning of Tamil New Year’s 
Day. 


Mr. Ch. Raghava Rao was born in January, 1896, at Govada, a village 
near Tenali in the Guntur District, and was barely 58 years of age at the time 
of his death. Very early in his scholastic career his great talents manifested them- 
selves and his later career fully vindicated the saying of Poet Wordsworth that 
“ the child is father of the man.” After studying for some years in the High 
School at Bapatla, he joined the P. R. College, Cocanada. While studying in 
that College, he was awarded a gold medal at the Northern Circars oratorical 
contest. After observing his performance on the College Platform, the late Sir 
R. Venkataratnam Nayudu, who was then Principal of that College and was later 
Vice-Chancellor of the Madras University, predicted that he would become one 
of the finest orators of his generation. This reputation for matchless oratory he 
fully maintained in the Madras Presidency College where he studied B.A. (Hons.) 
in English Literature and also in the Law College wheréhe won gold medals in 
inter-collegiate oratorical competitions. 


Sri Ch. Raghava Rao underwent. his apprenticeship in the chambers of 
the late Dr. Alladi Krishnaswami Aiyar and was called to the Bar in 1919. His 
career at the bar was marked by phenomenal success and he soon occupied a position 
of conspicuous eminence in the front ranks of the profession. The unique features 
of his advocacy were massive and versatile erudition based not only on a deep and 
critical study of precedents but on a thorough comprehension of the basic concepts, 
fundamental postulates and first principles of juristic science ; a fair statement of 





ii THE MADRAS LAW JOURNAL. z 


N 


his case amply supported: by a complete mastery of his brief; a relentless logic 
derived from the operations of a powerful intellecg marked by celerity, perspicuity 
and resourcefulness ; a rapid, copious and accurate expression characterised by a 
choice diction of ifmmaculate ease flowing in a silvery cascade of full and rounded 
sentences reminiscent of great classic models, and inhérently incapable of the slightest 
solecism in all their intricate involutions and evolutions ; an intrepedity of wit 
that would never flinch from a decorous, dignified and well-turned repartee to his 
adversary or even to the presiding Judge ; a keen insight into human nature and 
a pre-eminently well-balanced sense of proportion. 


When in 1949 a seat on the Bench came to Mr. Ch. Raghava Rao, there was a 
sense of universal satisfaction that what the Bar might lose the Bench would gain. 
His work as a Judge during the brief tenure of his office fully justified these expect- 7 
ations. As a Judge he was always conscientious and he brought to bear on the 
cases coming up before him for disposal, an originality of approach, an indepen- 
dence of outlook and a robust common-sense. The law reports testify to the 
excellence of literary expression which characterises his judgments. it is worthy 
of mention that he deeply appreciated and freely acknowledged the assistance of 
learned connsel appearing before him. 


In private life Mr. Raghava Rao was a genial friend, a delightful conver- 
sationalist and a man of deep reljgious devotion. His series of Radio talks on Sri 
Krishna Karnamrita roused widespread interest and revealed his inner culture. He 
shad an abiding faith in the eternal verities enshrined in the Hindu scriptures. He 
was at once orthodox and cosmopolitan in outlook and perspective. He was 
of a charitable disposition and made substantial donations to several good 
causes. His views on questions of public importance were invariably liberal and 
progressive. 


It was the hope of all the friends and well-wishers of Mr. Raghava Rao that” 
_ after his strenuous career at the bar for over thirty years, the comparative rest that 
a seat on the Bench might mean to him would enable him to preserve his health 
all the better. It is an irony of fate that this hope, so widely entertained, has been 
sadly frustrated and Sri Raghava Rao so brimful of vigour at the Bar, became 
unaccountably and irretrievably ill in the very meridian of his career on the Bench 
and had not only to seek premature retirement but meet with a premature death. 


Mr. Raghava Rao was indeed a great lawyer and a great judge. His death 
is an irreparable loss not only to the Andhra State which is shortly to have its own 
High Court, but to the country at large. We offer our heartfelt condolences to 
his bereaved family and particularly to Messrs. Ch. Suryanarayana Rao and Ch. 
Ramakrishna Rao, two of his sons who are at the bay and whose steady progress 
in the profession must have been a source of satisfaction and consolation to him in 
his last illeness. 


May his soul rest in peace. 





_% Reference in the High Court. ed 

On the r4th of April, 1954, before their Lordships Mr. P. V. Rajamannar, Chief 
Justice and Mr. Justice Umamaheswaram, a reference was made by the Advocate- 
General of Madras, Mr. V. K. Thiruvenkatachari to the death of Mr. Ch. Raghava 


` Rao in the following terms : ‘ 


‘S 


“My Lords.—It is with very great and profound regret I have to make a refer- 
eence about the death in the early hours of yesterday of one of our prominent lawyers 
who also adorned the -Bench for some time, Mr. Ch. Raghava Rao. He 
died after an illness ‘lasting a few years. He commenced his career at the Bar in 
1919 and at the time when I entered the legal profession he had a lucrative practice 
both from the Andhra and the Tamil regions. For years he was in the top of the 
Bar and in January, 1949, he took his place on the Bench of this Court. During the 
very short time he was on the Bench he had taken part in many leading judgments 
and in quite a number of important Full Bench work. While he was in the enjoy- 
ment of good health, he took keen interest in problems of law that came up before 
his Court and always expressed his views in no uncertain terms. It is unfortunate 
that he was able to give his full time and energy to this Court only for about 3 years. 
Ill-health overtook him and he retired from the Bench by the end of 1953. Some 
months prior to that and during the past few years he had been undergoing great 
physical suffering, but the news of his death came suddenly. 


“ Mr. Raghava Rao was pious and his devotion to God was remarkable. I 


have heard him chanting verses in his ringing tone explaining them in excellent, 
English with great felicity, in the course ofa Radio Talk.” i 


The Advocate-General concluded þy expressing the deep regret of himself and 
the'members of the Bar at the death of Mr. Raghava Rao at his early age of 58 and 
offered their sympathy to the members of the bereaved family. 


On behalf of the Bench the Chief Justice spoke as follows : 


“ Mr. Advocate-General.—On behalf of myself and on behalf of my brother 
` Judges on the Bench, I associate myself with the sentiments expressed by you at 
the premature death of Mr. Raghava Rao. I knew him for a long time and I was 
very well acquainted with his career both at the Bar and on the Bench. 
As a lawyer, Mr. Raghava’ Rao had outstanding merits and he was well versed in 
most of the branches of law. He was not only an Advocate but ar orator as well. 
Even in his collegiate life he had earned high reputation for speaking well and he 
had ample opportunities to put his talent of oratory into practice in the Courts. 
One remarkable thing .about him was his felicity of SRA EA ` His fluency was 
not at the expense of grammar and syntax. His was a type of oratory which was 


sound in theory and good in effect. 


“Mr. Raghava Rao was well equipped with the’ facts and the law while he 
addressed Courts, and his arguments would always be full of convincing data. 
When he was elevated to the Bench he became its rare acquisition and it was our 
misfortune that his services were not available to us for more than about three years. 
After that his health failed and‘ though he attempted to overcome the obstacles 
which Nature and God inflicted on him, he found it impossible to carry on and he 
had to retire. Though he was suffering from a very bad ailment it’ was hoped 
that he would rally round, but God willed it otherwise, 2 
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“The late Mr. Raghava Rao was not merely an accomplished lawyer but he 
was ‘also a profound scholar. Religion had a great influence on him. Even in his 
last moments he listened to verses in praise of Lord Krishna. In one sense, death 
ae as be considered to have come to him as a release from the sufferings he was 
undergoing for the past few days., ` ih ' 

“On behalf of my colleagues on the Bench and on my behalf, I request you to 
convey to the members of the bereaved family, our heartfelt and sincere condolences,” 


~ 
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Under-trial and convicted prisoners.—Clause.67 of the Bill proposes that 
an under-trial prisoner accused of a non-bailable offence should normally be released 
on bail if his trial cannot be concluded within six weeks, unless the magistrate for 
reasons to be recorded ih writing otherwise directs. This would serve as a deterrent 
to the delaying tactics sometimes employed by the Police in the prosecution of their 
cases. 


In order to allow a convicted prisoner opportunity for immediately applying 
for bail pending an appeal, provision is made in clause 59 of the Bill for supplying 
him forthwith free of cost with a statement showing the nature of the finding and 
the length of the sentence. This is meant to obviate the difficulty now experienced 
by him in obtaining immediately copies of judgments and order-sheets. 


Affidavit evidence.—Under S. 510 of the Code, Reports of chemical exami- 
ners can be used as evidence in any enquiry or trial. Clause-7o of the Bill 
proposes to extend the scope of this section so as to include reports of (1) Chief 
Inspector of Explosives (2) Examiner of questioned documents (3) Director of 
Finger Print Bureau and 2) Officer of the Mint, while clause 71 of the Bill 
proposes to add a new section, S. 510-A, providing that the evidence of persons 
referred to in S. 510 or of persons whose evidence is of a formal character may 
be given by affidavit, although they may be made available for cross-examination 
at the instance of the accused. This provision would save the time of criminal 
Courts which is at present taken up by their examination. 


Perjury and Disobedience of Summons.—Clause 64 of the Bill authorises 
any Civil, Revenue or Criminal Court to try witnesses summarily for the offence of 
perjury committed before it and also for disobedience of its summons. This pro- 
vision in the Bill without a suitable amendment of section 487 of the present Code 
would be in direct conflict with that section. The absence of a proposal to amend 
section 487 is a lacuna in the Bill which is perhaps due to an over-sight. Section 48 
prohibits a Judge of a criminal Court or pe ae other thaņ a Judge of a High 
Court, from trying any person for an offence of perjury punishable under section 193, 
Indian Penal Code or for an offence of disobedience of summons punishable under 
section 174, Indian Penal Code, when such offence is committed before himself or 
in contempt of his authority. In the case of perjury, section 476 of the Code 
requires such Judge or Magistrate to make a complaint in writing to a Magistrate 
of the first class having jurisdiction. In the case of disobedience of summons, 
section 195 (1) (a) of the Code requires a complaint in writing of the public servant 
concerned, or of some public servant to whom he is subordinate, before a Court 
can take cognizance of that offence. Section 487 is based on the universal principle 
that no one should be a judge in a case in which he himself is interested or is a prose- 
cutor, and the proposed amendment infringes this principle and.as such is wholly 
objectionable. Further, perjury is too serious an offence to be tried then and there 
ina summary manner. An indirect result of this amendment, if-passed into law, 
will be that disinterested witnesses would endeavour to keep away from Courts to 
avoid a possible trouble to themselves. ` 


Other minor amendments.—In addition to the above proposals, the Bill 
includes several minor amendments of a non-contentious nature. Section 250 
of the “Code is sought to be amended so as to increase the amount of 
compensation which Magistrates may award for false, frivolous and vexatious 
accusations to a sum not exceeding half of their power of fine. The amount 
which a Magistrate may award as maintenance under section 488 of the Code to 
deserted wives and children has been increased from Rs. 100 to Rs. 500. It is 
also proposed: to enlarge the powers of all Magistrates to award fines of double the 
amount which they can at present award, to allow women to serve as jurors by 
an amendment of section 319 of the Code, to enlarge the list of offences that may be 
compounded with the permission of Court under section 345 of the Code, to enable 
Judges and Magistrates to avail of the services of stenographers for taking down 
evidence or memorandum of the substance of the evidence by an amendment of 
S. 356 of the Code, to allow full discretion to Court to award a sentence of death 
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or .a lesser sentence for an offence punishable with death by a proper amendment 
of section 367 of the Code, to bar applications by convicted persons for remission 
or suspension of sentences under section 401 of the Code unless they are made 
after surrender and through the jail authorities, to amend'section 503 of the Code 
to make it obligatory on a Magistrate to issue a commission when the President or 
the Head of any State is to be examined as a witness in a case, to amend S. 505 
of the Code to enable execution of commissions, by any Magistrate appointed by 
the District Magistrate in this behalf, to amend section 516-A of the Code so as 
to empower the Court to order that any property, regarding which any offence 
appears to have been committed and which is produced before it, may be sold or 
otherwise disposed of not only if it is subject to speedy or natural decay but also if 
the Court otherwise considers it expedient to do so, and to amend section 526 of 
the Code providing that applications for transfer of a case inside the district must 
be made in the first instanee before the Sessions Judge. Section 426 (2-A) of the 
Code provides that the court may release on bail any person, other than a 
pom accused of a non-bailable offence, pending presentation of an appeal by 

i It is now proposed to amend this provision so as to exclude from bail 
only persons convicted (and not accused) of a non-bailable offence. Inasmuch as 
transportation out of India has now ceased, it is proposed to amend the Code 
substituting the expression ‘“ imprisonment for life ” for the words “ transportation 
for life ” wherever it occurs. ' 


CONFLICT BETWEEN Parappa v. Nagamma, (1954) 1 M.L.J. 250 (F.B.) 
and Subba Rao v. Krishna Prasadam, (1953) 2 M.L.J. 561 


By 
P. Mapwava Rao, M.A., B.L., Mangalore. 


e 


The case of Parappa v. Nagamma,! was referred to a Full Bench to resolve the 
alleged conflict between Chinniah v. Sivagami? and Subba Naicker v,. Nallammal?. 


According to the latter decision the date of the husband’s death determines the 
question whether the widow’s right under the Hindu Women’s Rights to Property 
Act is confined to non-agricultura] properties only or extends to agricultural pro- 
perties also. According to the former decision the share of the widow is not 
ascertained on her husband’s death and should be worked out as on the date of 
her partition suit. The Full Bench decision resolves the seeming conflict by pointing 
out that the two decisions deal with two different matters altogether and are quite 
consistent. The date of the widow’s demand for partition determines the share 


fraction to which the widow is entitled. But whether she is entitled to this share ` 


out of non-agricultural poets only or both agricultural and non-agricultural 
properties would depend on whether the husband died between the Central and 
Madras Acts or after the Madras Act. 


_ But while one conflict has been resolved, the Full Bench decision contains 
certain observations as to the nature of the widow’s right under the statute which 
appear to conflict with another recent decision, viz., Subba Rao v. Krishna Prasadam*, 


` In Subba Rao v. Krishna Prasadam* a Mitakshara widow who filed a suit under 
the Hindu Women’s Rights.to Property Act for partition of her husband’s share 
in joint family properties, died during the pendency of the suit. An application 
was filed on behalf of her minor daughter for bringing her on record as legal repre- 
sentative and continuing the, suit. The application was contested as not main- 
tainable on the ground that the cause of action for partition under the Act was 
personal to the widow and did not survive to her daughter. This contention was 
accepted by their Lordships Rajamannar, C.J., and Venkatarama Ayyar, J., who 
observed as follows at page 567: “ To sum up, section 3 (2) of the Act does not 





I. ae 1 M.L.J. 250 (F.B.). 3. (1949) 2 M.L.J. 536. 
2. (1944) 2 M.L.J. 262, 4. (1958) 2 M.L. J. 561. 
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operate as a severance of interest of the deceased co-parcener ; the right which a 
widow gets under that section is not as heir of her deceased husband ; it isa aes 
right based on the recognition of the principle that a widow is the surviving 

other deceased husband ; that the incidents of the right are those specified in the 
Act; that such right is one personal to the widow and comes to an end on her 
death ; that the estate does not on her death devolve on her husband’s heirs ; 
and that the right of the coparceners to take by survivorship is suspended as against 
the widow of a deceased coparcener and such right re-asserts itself on her death.” 


Thus according to the decision in Subba Rao v. Krishna Prasadam',in a coparcenary 
when a coparcener dies leaving behind a widow, the subsequent devolution after 


the widow’s death is not affected by a division enforced by her in her lifetime. A ` 


partition at the instance of the widow will not convert her husband’s coparcenary 
interest into his separate property, and on her death the estate does not devolve 
on the husband’s heirs but passes by survivorship to the coparceners. ‘The rationale 
of this is made clear by the following observation at an earlier place in the judgment 
at page 564: “ The precise effect of section 3 (2), therefore seems to be that the 
right of survivorship which the coparceners had under the Hindu Law prior to the 
Act is suspended as against the widow, but in other respects this still subsists and 
' operates in accordance with the principles of Hindu Law. The result is, that when 
once the widow dies, section 3 (2) has no further effect and the rights of the parties 
must be determined exactly as if there had been no interposition of the widow or as if the 
husband himself had died when the widow died.” Since the interposition of the 
. widow is to be ignored as a mere postponement of survivorship, the severance 
effected by the widow, cannot alter the later devolution on her death. : 


But as against this, the Full Bench decision in Parappa v. Nagammq®, contains 
the following observation at page 255: “The Hindu conception that a widow 
is the surviving half of the deceased husband was invoked and a fiction was intro- 
duced, namely, that she continued the legal persona of the husband till partition. 
From the standpoint of the other male members of the joint family, the right to 
survivorship was suspended. The legal effect of the fiction was that the rights of 
the other members of the joint family would be worked out on the basis that the 
husband died on the date when the widow passed away ..... If she divided 
herself from the other members of the family during her lifetime on her demise 
succession would be traced to her husband on the basis that the property was his 
separate Pero: If there was no severance, it would devolve by survivorship 
“to the other members of the joint Hindu family.” That might mean that the 
interposition of the widow cannot be ignored as a mere suspension of the right 
of survivorship. The devolution on the widow’s death could be controlled by 
what she does in her lifetime ; if she effects a division of the husband’s interest 
it goes after her to his heirs as his separate property, otherwise it goes to the co- 
parceners by survivorship. The interposition of the widow far from being a mere 
postponement of the right of survivorship, may even turn out to be the extinction 
of the right of survivorship. In this view the application of the widow’s daughter 
should have been allowed in Subba Rao v. Krishna Prasadam}, \ 


The question then is whether Subba Rao v. Krishna Prasadam? is not good law 
after the Full Bench decision. It is submitted that the question has to be 
answered in the negative. The main question referred to the Full Bench as stated at 
thg beginning of this note was entirely a different one, and the observations referred 
to above are in the nature of obiter dicta. ‘The Full Bench decision refers to Subba 
Rao v. Krishna Prasadam1, with approval, so that it is clear their Lordships who 
constituted the Full Bench could not have intended to lay down a different rule. 


The Full Bench decision also contains the following observation at page 255 
“ She could alienate her widow’s interest in her husband’s share ;, she could even 
convey her absolute interest in the same for necessity or other binding purposes.” 
Perhaps what is meant by the latter portion of the sentence is that the widow could 





1. (1953) 2 M.L.J. 561. 2. (1954) 1 MLL.J. 250 (F.B.). 
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AMARENDRA’S CASE AND ADOPTION BY CO-WIDOWS. 
By 5 
S. VENKATARAMAN. 


Certain principles in the law of adoption have become crystallised. One such 
principle is that the validity of an adoption by a widow is to be judged by spiritual 
Tather than temporal considerations and that great caution should be observed 
in shutting the door on any authorised adoption by the widow of a sonless man. 
It must be taken as well settled that the right of the widow to make an adoption 
js not dependent on the vesting of her husband’s property in her, and the fact that 

the property has vested in a third person, be it another copårcener of the joint family, 
or an outsider claiming by reverter, or an heir, cannot by itself be a test of the conti- 
nuance or extinction of the power. All the same, it had been felt that “ there 
should be some limit to the exercise of the power of adoption or at all events some 
conditions, in which it would be contrary to the spirit of the Hindu doctrine (of 
adoption) to admit the continuance of the power to adopt or inequitable in the 
face of other rights to allow it to take effect ”1. Two classes of such conditions 
seem to be contemplated. If it were not so the latter part of the statement would 
be unnecessary and otiose. .Again, the first part of the statement seems to refer 
to conditions ‘‘ extinguishing ” the power and the second to conditions which would 
not “ allow the right to adopt to take effect ”, that is, to conditions precluding the 
exercise of the right to adopt though the right itself 3 may not have perished. The 
first class of conditions has its roots in spiritual considerations ane the second in 
secular. The case of competition between a mother-in-law and a daughter-in-law 
each being desirous of adopting both being widows may well fall within the first 
class. What will be the cases falling within the second class where it would be 
inequitable to allow the right of adoption to take effect i in view of other rights is 
rather difficult to formulate, inasrhuch as the term “ other rights ” is a vague term 
‘baffling definition. Albeit, one thing seems fairly -arguable, namely, that while 
the vesting of property in a ‘third person may by itself have no bearing on the conti- 
nuance of the ‘power of adoption, it may in conjunction with other circumstances 
‘preclude the exercise of the power of adoption or not “ allow it to take effect ”. 


Amarendra’s caset indicates the limit to the exercise of the power in a case where 
two widows, a mother-in-law and a daughter-in-law, compete. Anant v. Shankar? 
contemplates the case of a joint family of several brothers or collaterals, and approves 
the following statement made in Bajt Rao v. Ramakrishna? : “ Wer ard it as clear 
that a Hindu joint family cannot be finally brought to an end while i it is possible 
in nature or law to add a male member to it. The family cannot be at an end 
while there is still a potential mother if that mother in the way of nature or in the 





I. (1933) 65 MeLe 203 : L.R. 6o I.A. 242 : I.L.R. (1944) Bom. 116 (P.C.). 
I.L.R. 12 Pat. 642 (P.C.). g. I.L.R. (1941) Nag. 707. 
2. (1943) 2 M.LJ. 599: LR. 70 I.A. 232: 
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way of law brings in a new male member ”. The case, however, of two co-widows 
contesting, as where the husband had died leaving two wives and a son by the 
junior wife, and that son died later leaving his mother as his heir, and each of the 
widows claimed a right to adopt as existing in her only, does not fall within either 
of the positions considered by the Privy Coane Whether in the circumstances 
the senior widow will have the right to adopt exclusively, or at least preferentially 
as againsb the junior widow, or whether the right to adopt exists only in the junior 
ee and has perished in the senior are matters marked by conflicting judicial 
icta. l J : 


The Sastras themselyes have not imposed any time-limit regarding the exercise 
of the right of adoption to her husband bya widow. Whateyer limits now operate 
are the creature of judicial decisions}, set purely on considerations of equity and 
expediency. A limit was for the first time formulated by the Judicial Committee 
in Bhoobun Moyee’s case®. ‘There a person died leaving a widow and a son and that 
son died subsequently leaving his own widow as heir. Thereafter the mother of 
the last male holder adopted. It was decided by the Privy Council that the moment 
succession opened to the son and his estate passed to the son’s widow the power 
of his mother to adopt came to an end. The decision thus defined the stage, the 
precise point of time when the mother’s power perished. One exception, and one 
only, to the operation of the time-limit was also formulated, namely, that if on the 
son’s death his mother was his heir, her power to adopt would not be extinguished. 
Two reasons were assigned for the fixation of the time-limit in the manner mentioned : 
(i) the estate of the last male holder should not have vested in a person other than 
the adopting widow ; (ii) all spiritual purposes of the father of the last male holder 
must be deemed to have been fulfilled by the natural born son in the circumstances 
of the case. It was en passant pointed out that where a person had died leaving 
a widow B and a son C, and C died leaving a son D, and D died leaving a son E. 
then B cannot adopt on the death of Ẹ inasmuch as it could hardly have been intended 
that after the lapse of several successive heirs a son should be adopted to the great- 
grandfather of the last taker when “all the spiritual purposes of the son according 
to the largest construction of them would have been satisfied ”. Likewise it was. 

ested that where a person died leaving a widow B and a son C, and that son 
C died leaving his own son D, B cannot adopt on the death of D inasmuch as her 
power became incapable of execution when the estate passed from C to D. Whether 
the construction of ‘ spiritual purposes’ adopted then, as well as thereafter in other 
cases, represents the correct Hindu doctrine is a different matter and may not admit 
of re-examination for the present purpose. The story of Jaratkaru may suggest 
that the spiritual services contemplated are renderable in perpetuity. Be that 
as it may, the point itself falls to be noted that in Bhoobun Moyee’s case? greater 
stress was laid on the first of the reasons than on spiritual considerations. An 
annotation, as it were, on this decision is afforded by the judgment of the Privy 
Council in Padma Kumari v. Court of Wards*. It was there observed by Sir Richard 
Couch : “ They consider the decision (in ro Moo. I.A. 279) to be that, upon the 
vesting of the estate in the widow of Bhowani, the power of adoption (of Chundra- 
bulli) was at an end, incapable of execution. And if the question had come before 
them without any previous decision upon it, they would have been of that opinion ”. 
The statement so made was endorsed by Sir Barnes Peacock in Thayamma v. Venkata- 
rama*, ‘This trilogy of cases was considered by Chandavarkar, J., in Ramakrishna 
v. Shama Rao”, and the learned Judge observed apropos of them: “ Their Lord- 
ships’ pronouncement was that the decision in Bhoobun Moyee’s case? went much 
further than merely holding that a widow could not adopt so as to divest an estate 
vested in another person—that is, what the case decided was that the vesting of the 





1. (1865) 10 Moo.LA. 279; (1933) ILL.R. | 302 (P.C.). 

12 Pat. 642 (P.C.). 4. (1887) L.R. 14 I.A. 67: 1.L.R. 10 Mad. 
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estate in the widow of the son Bhowani was a proper limit to the exercise of the 
power and the moment that limit was reached the power was at an end”. From 
the hypothetical cases discussed and from the reasoning of Lord Kingsdown, the 
learned Judge thought that the prineiple behind the time-limit set to the exercise 
of the power of adoption by the widow might be stated as follows : “ Where a Hindu 
dies leaving a widow and a son, and that soh dies leaving a natural born son or 
adopted son or leaving no son but his own widow to continue the line by means 
of adoption the power of the farmer widow is extinguished and can never afterwards 
be revived’. In other words, it is the existence of a better means to continue 
the line that extihguished the power of the mother-in-law. The Judicial Committee 
approved Chandavarkar J.’s reading of the decisions, his understanding of the 
limit and his exposition of the principle behind the time-limit, in Madan Mohan y. 
Purushotham1. Viscount Haldane observed: ‘‘ He (Chandavarkar, J.) interprets 
the earlier decisions of the Judicial Committee as having established conclusively. 
that quite apart from any question of construction, there is a limit imposed by law 
to the period within which a widow can exercise a power of adoption conferred 
on her, and that when that limit is reached the powerisatanend . . . . The 
authorities on which he founds are the judgment of this Board as delivered by Lord 
Kingsdown in Bhoobun Moyes Debia v. Ram Kishore? and the judgments in Padma 
Kumari Debi v. Court of Wards, and Thayammal v. Venkatarama*. Their Lordships ° 
are in agreement with the principle laid down in the judgment of the Full Court 
of Bombay as delivered by the learned Judge”. Madan Mohan’s case? thus reaffirms 
that there is a time-limit for the exercise of the power of adoption and that limit 
is reached when the son died leaving behind him a means to continue the line. 


_ The statement of the law made in Madan Mohan’s caset was in its turn fully reviewed 


and approved by the Privy Council in Amarendra v. Sanatan Singh®. In the earlier 
case Lord Haldane had said : “ They are of opinion, that on the facts of the present 
case, the principle must be taken as applying so as te have brought the authority 
to adopt conferred on Adikonda’s widow to an end whén Brojo, the son she originally 
adopted, died after attaining full legal capacity to continue the line either by the ` 
birth of a natural born son or by adoption to him of a son by his own widow”. 
Referring to this statement, Sir George Lowndes observed in the later case : “ The 
passage under consideration is. . . . clearly intended to be a restatement 
in a more critical form of the conclusion to which the Bombay High Court had 
come and which was affirmed in the same sentence only a few lines before,, viz., 
that the power of adoption would be extinguished on the son’s death by the survival 
of either a grandson or the son’s widow”. Ramakrishna’s case? purported to deduce 
the principle behind the time-limit set in Bhoobun Moyee’s case? ; Madan Mohan’s 
case gave a restatement of the principle so deduced in a more critical form and 
Amarendra’s case’ accepted the principle as so restated. 


All along, there had been a feeling that the first of the two reasons given by 
Lord Kingsdown in Bhoobun Moyee’s case? in setting a time-limit for the exercise 
of the widow’s power of adoption was not quite satisfying as being somewhat arbitrary 
and it was the spiritual consideration that should receive prominence. It was 
obvious that the first reason cannot apply to joint families where there is no vesting 
or divesting. Nor could it with justice be applied to cases where a widow had been 
precluded from succeeding to her son by virtue of custom. As early as Raghunadha 
v. Brojo? the Privy Council had stated that the validity of an adoption should be 
judged more by reference to spiritual rather than by reference to temporal consi- 
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derations. Andin Pratap Singhv. Agarsinghji1 it was said : ‘‘ The right of the widow 
to make an adoption is fot de ependent on her inheriting as a Hindu female owner 
her husband’s estate”. This was, reiterated in Amarendra’s case?. Sir George 
Lowndes said: “ It necessarily follows, their Lordships think, from this decision 
that the vesting of the property on the death of the last holder in some one other 
than the adopting widow, be it either another coparcener of the joint family, or 
an outsider claiming by reverter, or, their Lordships would add, by inheritance, 
cannot be in itself a test of the continuance or extinction of the power of adoption.” 
This makes it clear that the reasoning on which stress had been laid in formulating 
the time-limit in Bhoobun Moyee’s case? is to be dropped and the reason which was 
indicated there though not stressed, namely, the principle of spiritual benefit is 
to receive prominence. But there is no repudiation or abandonment whatsoever 
of the time-limit itself set in that case for the exefcise of the widow’s power of adoption, 
namely, the opening of the succession to the son. Nor is any other exception to the 
operation of the time-limit than that of the mother surviving the son who had left 
neither widow nor his own son made. ‘The true reason behind the time-limit 
set and the exception thereto is thus stated in Amarendra’s case? : ‘‘ The true reason 
must be that where the duty of providing for the continuance of the line for spiritual 
purposes which was upon the father and was laid by him conditionally upon the 
` mother, has been assumed by the son and by him passed on to a grandson or the 
son’s widow, the mother’s power is gone. But if the son die himself sonless and 
unmarried, the duty will stil be upon the mother, and the power in her which was 
necessarily suspended during the son’s lifetime will revive.” That the above 
assessment of the effect of Amarendra’s case? on the decision in Bhoobun Moyee’s case? is 
on the right lines and is correct is borne out by decisions of the Madras and Bombay 
High Courts as to the ratio decidendi in Bhoobisn Moyee’s case®, In Sukhdevdoss v. 
Mi. Choti Bait, referring to Bhoobun Moyee’s case? and other decisions, Reilly, J., said : 
“Is it not possible that their Lordships were fixing the stage at which the power 
of the father’s widow to adopt came to an end rather thar giving the reason which 
made it come to an end ? Isit a case of post hoc or proptorhoc?..... In those 
cases the power to adopt and the vesting of the estate were coincident. They are 
not always so.” In Hirabharthi v. Bat Faver®, one, J. had two wives, Javer and Dahi. 
The former was the senior and had a son P. Before his death 7 gave a power of 
adoption to Dahi the junior wife to be used in case P died. Sometime later 7 died 
and a year afterwards P also died. Thereupon Dahi adopted a boy. The adoption 
was held to be invalid as her power became extinguished on the opening of succession. 
to P in favour of his mother Javer. Patkar, J., observed : “ The vesting of the 
estate in Javer was ‘a proper limit to the exercise of the power,’ and the moment 
that limit was reached, the power of adoption of the junior widow Dahi was at an 
end.” As marking the time-limit for the exercise of the power of adoption Bhoobun 
Moyee’s case? thus lives. The limit set there still occupies the field. Amarendra’s 
case? gives a new orientation only in the sense that it declares the reason resting on 
spiritual considerations as the true and proper reason behind the time-limit pres- 
cribed in Bhoobun Moyee’s case? and as more satisfying. And the only exception .to 
the operation to the time-limit set is according to both decisions the case of the 
mother of the last male holder. It is not an accident that the mother alone is 
co nomine mentioned in Vijai Singhjt v. Shiosangji® as unaffected by the time-limit 
set. The Privy Council observed : ‘‘ The purpose of an adoption is to secure the 
continuance of the line, and when the natural son has left no son to continue the 
line, nor a widow to provide for its continuance by adoption, his mother can make 
a valid adoption to her deceased husband although the estate is not vested in her.’* 
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The reason for recognising the power in favour of the mother is that by adoption 
it is a substitute for her son that is sought to be provided, one who would cater to 
the spiritual requirements of her husbands line and incidentally to her own ancestors 
as well, thereby covering the void created by her son’s death in both directions, 


Thus understood, it would follow that where a person died leaving two widows 
on a son by the junior of them, on the death of such-son the senior widow’s power 
ill be completely extinguished and it is only the junior widow, the mother of 
the last male holder that can adopt. Maruti v. Guna! seems to be the only decision 
to suggest that the power of the senior widow does not perish in those circumstances. 
The decision has failed to. appreciate in what direction Amarendra’s case? 
‘deviates from Bhoobun Moyee’s case*. It fails to note that the former case only 
records a shift in emphasis as between the two reasons given for the time-limit 
imposed by Bhoobun Moyee’s case? leaving the limit itself unaffected. While treating 
the mother and the step-mother as being equally the wives of the father it ignores. 
ethe fact that the substitution of a son through adoption is in the place of the son 
by the junior wife whose death created the void. Nor has the decision noticed the 
fact that the rulings in SukAdevdoss’s case* and Hirabharthi’s case® are consistent with 
the ruling in Amarendra’s case®. 


Assuming that on the son’s death the power of adoption of both widows will 
revive what would be the position ? It is true that other things being equal the 
senior will have the preferential right to adopt. Various reasons have been given. 
to account for such préference. Qne is that the senior wife alone acquires the 
status of a paini but not the other wives. This view was expressed by Sargeant, G.J., 
in Padajirav v. Ramrav®, but has been dissented from in Raja Venkatappa v. a Rao’, 
The latter decision and certain others have suggested that the senior widow gets 
the preference because she would be the ‘manager’ as among the co-widows in 
regard to the partible property of the husband which they inherit. If roperty , 
considerations are admissible to regulate preference, then on the same considerations 
the widow who took the property of the last male owner as his mother should have 
preference over one who was only a step-mother to him. Yet another reason given 
to explain the senior widow’s preference is that the Sastras have laid down that 
acts of duty concern the senior wife. The Mitakshara® cites Yajnavalkya who 
states: “ When there is a wife of an equal class living, never do acts of religion 
with any other. When there is more than one wife of the same class as yourself 
in matters of religion never employ any but the eldest.” A text of Katyayana is 
also cited : “ Let him who has many wives employ one of equal class in the case of 
the sacrificial fire, and in attendance on himself, but if there be many such let him 
employ the eldest in those duties if she be blameless.” The comment of the Mitak- 
shara is: “ When there is a wife of equal class never do acts of religion with wives 
of any other class. When there are several wives of the same class, in matters of 
religion do not pass over the eldest wife and do not employ the second or the 
third. This ig a direction addressed to the husband. Notwithstanding this it was 
declared by the Privy Council in Asnapurni v. Forbes®, that “it seems not to be 
doubted that a man may authorise one of several wives to adopt after his death or 
that she would on adoption stand in the place of the natural mother.” Be that 
as it may, it has been repeatedly stated that even in the absence of any direction 
by the husband, the senior widow’s preference will be lost if she waives or relin- - 
quishes, Padajirav v. Ramrav®, Muthuswami v. Pulavartal?®, or refuses to adopt, Mondakint 
v. Adinath11, or is unchaste or depraved, Muthuswami v. Pulavartall°, Another ground. 
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when according to some decisions the senior widow’s preferential right to adopt 
will be lost is succession by the junior widow as heir to her son. In fact some cases 
have held that the senior widow’s preference arises only where both widows have 
succeeded to their husband. To put it in another form, the preference can operate 
only if other things are equal. In Anandibai v. Kashibai}, a person died leaving two 
wives Lakshmibai and Kashibai. Lakshmibai was the senior and had a daughter. 
Kashibai was the junior and had a son. ‘The son succeeded to the father’s property 
and when later on he died, his mother Kashibai succeeded as his heir. At that 
juncture, Lakshmibai adopted to her husband. In holding the adoption to be 
bad, two reasons were given : (i) the rule that the senior widow can a opt without 
the consent of the junior operates only when both are co-heirs ; (ii)‘ even if the 
junior widow had consented, by reason of the rule in Ramakrishna v. Shama Rao?, 
the power of the senior widow to adopt would have become incapable of execution. 
In Dnyanu v. Tanu®, the Court observed : “ The preferential right of the senior 
widow exists when the widows inherit the property of their husband, that is, when | 
the husband is a separated member of the family, and even then it is subject to any 
authority given by the husband against the senior widow.” These were no doubt 
decisions prior to Amarendra’s case*. But in Amarendra’s case* there is nothing on the 
question of preference between co-widows. It does not touch the question of 
priority. That apart, in Sadashiv v. Reshma®, a decision subsequent to Amarendra’s case 
the same View is expressed. Divatia, J., observed : “ The husband can deprive 
the senior widow of her power of adoption and confer it on the junior widow. So 
also the junior widow can adopt even during the lifetime of the senior widow where 
the husband dies leaving only a son by the junior widow and ‘that son dies during 
the lifetime of the latter widow who succeeds as her son’s heir. In that case even 
during the lifetime of the senior widow the junior widow can adopt because the 
property has become vested in her.” It is to be noted that the vesting of the pro- 
perty is relevant not as affecting competency to adopt but as governing priority. 
This aspect of the matter has not received due weight in Maruti v. Guna’, where 
the impact of the succession by the junior widow on the question of preference as 
distinct from its effect as an extinguisher of the senior widow’s very competency 
to adopt was not appreciated. Another very material circumstance is that the 
void is created by the death of the son of the junior wife. Had he been alive he 
would have catered to the spiritual requirements of his paternal as well as maternal 
ancestors. These latter would be the ancestors of his own mother, the junior wife. 
The substitution of a son therefore in his place would be complete only if the adoptee 
could have satisfied all the spiritual needs which the deceased son could satisfy. 
And this would be only if it was the junior wife that adopted. This aspect of the 
matter has not been adverted to anywhere. It'is to be hoped that the matter 
will be finally settled by the Supreme Court at the earliest opportunity, as every turn 
in the law of. adoption has been mainly the outcome of judicial dicta though a basis 
for such dicta has generally been sought from the Sastraic tests. 
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THE RETIREMENT OF MR. JUSTICE SATYANARAYANA RAO. 


It is difficult to realise that Mr. Justice Satyanarayana Rao is due to retire 
shortly. It looks as if it was only the other day that he took his seat on the Bench 
for the first time. About seven years have, however, elapsed since his appointment 

® as a Judge towards the end of July, 1947. Mr. Justice Satyanarayana Rao came 
to the Bench from the Bar after a period of very lucrative practice of a rich and 
varied character. As an advocate, he presented his cases with remarkable clarity, 
and whenever needed, with vigour and persistence. Hardworking by nature, 
che-believed in preparing his cases thoroughly and efficiently. He had a mastery 
-not merely of the first principles of law but also of the vast mass of case-law enveloping 
every branch of law. Gifted with great powers of analysis and quick perception, 
and endowed with a sound knowledge of law it was easy for him to discharge his 
duties as a Judge. It is true that perfection can never be attained by human beings 
and Judges will have to labour, as indeed they have laboured in the past, to make 
justice swift and yet not hurried. Mr. Justice Satyanarayana Rao was fully alive 
to this and his keen intellect enabled him to grasp with readiness and facility the 
` material issues that came up for decision. He was also possessed of a determined 
desire to discharge his duties conscientiously and well. 


His judgments are characterised by depth of learning and research and are 
noteworthy for the exhaustive consideration brought to bear upon all the aspects 
.of the case and the anxiety to do substantial justice without allowing technicalities 
to obtrude in the way of what he felt to be real justice. In his General Introduction 
to the Anglo-Indian Codes, in acknowledging his indebtedness to the judgments 
-published in the Indian Reports, Mr. Whitley Stokes wrote: “ Of these judg- 
ments, none can be read with more pleasure and few with more profit, than those 
.of the Hindu Muttusami Ayyar and the Muhammadan Sayyid Mahmud. For 
the subtle races that produce such lawyers’no legal doctrine can be too refined, 
no legal machinery can be too elaborate ”. One may, without being guilty of 
-exaggerated praise, state that there are many judgments of Mr. Justice Satyanara- 
yana Rao which can be studied with profit as well as pleasure. His judgments 
in Krishnammal v. Lakshmi Ammal}, on the situs of debts, in V. G. Row v. State of 
Madras*, on the validity of some of the provisions of the Criminal Law Amendment 
Act as modified by the Madras Amendments of 1950 after the new Constitution, 
in Govindarajulu v. Baluammal*, on the illegitimate son’s capacity to represent his 
father, in the Sirur Mutt caset, on the validity of some of the provisions of the Madras 
Hindu Religious and Charitable Endowments Act of 1951, etc., reflect the great 
erudition and the closeness of reasoning of the learned Judge. There was in fact 
no branch of the law in which Mr. Justice Satyanarayana Rao was not at home. 
It is interesting to recall that so shrewd a Judge of persons as Mr. Justice Viswanatha 
„Sastri referred on the eve of his retirement to his association with Mr. Justice Satya- 
narayana Rao in highly appreciative terms. 


Mr. Justice Satyanarayana Rao wears his years lightly. It is hard to believe 
he is completing 60. Serene and straight, none can visualise him as on the verge of 
superannuation. He is quite fit and capable of rendering many more years of 
Rie ee eee ee 
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active and useful service. We are sure his great talents will be utilised in all 
those spheres where independent outlook and upright character are needed. 
Mr. Justice Satyanarayana Rao is essentially a religious man. Of him it could, 
with truth, be said he did his duty always in fear of God and never in fear of man. 
May God bless him with long life and happiness. 


BAR’S TRIBUTE TO MR. JUSTICE SATYANARAYANA RAO. 


Tributes to the work of Mr. Justice Satyanarayana Rao were paid by the 
Advocates-General of Madras and Andhra on behalf of the Bar at the High Court 
on the 7th May, on the eve of his retirement, after seven years of distinguished 
service as a Judge. ; 

As Mr. Justice Satyanarayana Rao is due to retire on the grd July, 1954, 
before the re-opening ofthe High Court after the summer vacation. Friday the, 
7th May, 1954, was the last day on which His Lordship sat as a Judge. 


The Court hall was packed with advocates and law officers of both the Madras 
and Andhra States. 


Mr. V. K. Thiruvenkatachari, Advocate-General, Madras, said all of them had 
met to say farewell to His Lordship Mr. Justice Satyanarayana Rao after seven 
years of his Judgeship in the M: High Court. “We have been such goof 
friends,” said the Advocate-General, “ though you were sitting on the dais and we 
were addressing you from the Bar. All members of the Bar at one time or other 
had appeared before you and they know your mettle. You have been a Judge for 
the last six years and nine months. When the day of parting comes, there is always. 
a certain amount of emotion. 


“ The day after, I took charge as Advocate-General, I was almost arraigned. 
before Your Lordship, and I still remefnber with keen pleasure that even during 
the heated arguments of those few days you preserved a sense of extreme under- 
standing. One of Your Lordships, who unfortunately is no more, was kind enough 
to pay a compliment in the judgment to my behaviour on that occasion. I confess 
that it has vividly brought to my mind the events of the last few days after three 
years of holding this post. 


“Your Lordship may to-day retire from the Bench but you will be one of us 
all the time, and we will be in constant contact with you. I sincerely hope that 
after your Lordship’s retirement, you will stick to Madras City, which is the place 
of your adoption, so that we may have the privilege of your friendship and comrade- 
ship rather than my confrere (Andhra Advocate-General) here. P 


WDE IMPRESS. 


“The Advocate-General said that during his office as Judge, Mr. Satyanarayana 
Rao had dealt with a variety of subjects and, to put it very moderately, had left 
a mark on every subject which he had handled. One of them was Hindu Law, in 
which His Lordship had delivered a number of judgments, not to mention the 
latest one in which he had discussed the entire law relating to marriages. Other 


- subjects included Income-tax and Constitutional Law. In them also His Lordship 


had delivered a number of leading judgments and latterly a lot of work had been 
thrust upon the Bench over which His Lordship presided, like Sales Tax revision 


-cases. The actual disposal in the last two or three months must be a record for 


this Court. 

“ One thing which they would remember, among many others, was his keen 
interest in law and legal principles which could even be called ‘ addition to law’.. 
When His Lordship found a complicated topic of law, he took so much interest in 
it and actually subjected the Counsel to such a barrage of questions that very often 
it was embarrassing to those at the Bar who did not have their answers at their 


finger tips. 
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This was not an occasion when one could offer fulsome praise, but he felt that 
he should speak from his heart. Some members of the Bar had often complained 
that His Lordship’s disposal of cases was just a little too quick, but he never found 
anybody saying the decisions were incorrect. Many cases were over within 10 or 
15 minutes, and this was really a compliment. 


New RESPONSIBILITY. 


“ The Bar would miss you in this Court,” Mr. Thiruvenkatachari said, adding 
that it was the last day before the closing of the Court. They were going to have 
big changes by the time the Court reopened on July 5. But his prayer was that 
His Lordship would continue to take interest in the various endeavours which the 
Bar made for its own improvement, for every effort which the Bar made must ulti-. 
mately conduce to the benefit of the community. ` He wished, he said, to particu- 
larly emphasise this, because in these days there was from the side of politicians, 
too much comment against the Bar, generally derogatory. Now they felt that the 
Bar helped the Court or induced the Court to keep the executive within bounds, 
and during the last few years it had been given to the Bench by the powers vested 
in it by the Constitution to enforce the various rights of citizens in a thoroughly 
detached and fearless way. This development could not possibly be palatable to 
everybody. But he said he would remember with some pleasure, though officially 
he had been a victim of it, that this Court always upheld the rights of citizens and. 
appreciated the efforts of the Bar in helping the Court. 


The Advocate-General, in conclusion, wished His Lordship a very happy 
time, and sincerely hoped that His Lordship would help them in all their endea-, 
vours. . 


Mr. NARASARAJU’S SPEECH. 


Mr. D. Narasaraju, Advocate-General, Andhra, speaking next said the occasion 
called for feelings of satisfaction and sadness in retrospect. On the day His Lord-, 
ship was called upon to take his seat on the Bench, there could be no gainsaying the 
fact that he was one of the outstanding~members of the Bar.- His notable qualities. 
were a masterly grasp of the fundamental principles of law, thoroughness in 

reparation of a case and an analytical and synthetic presentation of the case 
before the Court. He said this from personal knowledge, because he had the 
great privilege of instructing him, and more often, of having appeared against, 
him in several cases. 

Mr. Narasaraju said, “ there are different types of advocacy, one is the soft 
and persuasive type and the other is the fighting, assertive, and bold type of 
advocacy. If I may be pardoned to say so, you belonged to the category of the 
challenging type. You never believed in merely appealing to the sense of sym- 
pathy, and you never hesitated to assert yourself. Having regard to the lucrative 
practice which you were having and which extended over the presidency, it was 
really a sacrifice when you accepted the judgeship. It is only on account of a 
sense of high public duty that accredited leaders of the Bar could accept a judge- 
ship. f 

‘Woutp Sranp Test oF Time.’ 


d 


“ Your Lordship’s judgments, ” Mr. Narasaraju said, ‘‘ would stand the test of 
time and would certainly contribute to the best part of the learning of this Court. 
Having been a fighter all the time, youtcould not cast off that role. The ifnpa- 
tience associated with intellectual life and activity was occasionally displayed much 
to the embarrassment of the Bar. Butin our Court the heat never stood before 
the new ray of light that was found. 


“Tt is only an unfortunate accident that the Constitution laid down. the age 
at which a Judge should retire irrespective of physical capacity and mental agility.” 
Mr. Narasaraju said, ‘“ Your Lordship is in full possession of bodily vigour and 
keenness of mind. I hope that the experience and knowledge of Your Lordship 
will be availed of by the Government in the various avenues that are opening out 
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in this country. I wish Your Lordship a very happy, and I may add, contented 
retirement. ” 


Jupce’s Repiy. 


His Lordship Mr. Justice Satyanarayana Rao replying thanked the Advocates- 
General of Andhra and Madras States for the very kind words said of him. He was 
glad that at the end of the trial at the Bar for seven years, he was able to get a 
verdict somewhat favourable to him. 


Mr. Satyanarayana Rao said that when he was asked by Chief Justice 
Mr. Gentle to accept a place on the Bench—he was making his way at the Bar 
then—he did not realise that the task on the Bench was an onerous one. He could 
not say that he accepted a place because of any call of higher duty or any greater 
purpose. Like ordinary mortals, he was attracted by the glamour of the office 
(laughter). 


Mr. Justice Satyanarayana Rao said, ““I have done my work to the best of 
my ability, and I never allowed myself to be influenced by any extraneous consi- 
erations. I did what I thought to be the true justice of case. JI am glad‘to hear 
from you gentlemen that my work is appreciated by the Bar. 


“ There was some criticism which I heard,” the Judge continued, ‘“‘ and it 
had been rightly pointed out that I was somewhat quick in disposal of cases and 
perhaps harsh to the members of the Bar. I think that attitude of mine needs 
some explanation. The Madras Bar always enjoyed a high reputation in the whole 
of India. I had that ideal placed before me. The ideals which the Bar had 
depended more upon the Bench rather upon the Bar itself. Ifa Judge is slack 
in enforcing standards, the standards will naturally come down. I was only‘ 
anxious that the standards which were set up by our predecessors should not be 
lowéred. It was only from that point of view, I was exacting. I hope the Bar 
-will appreciate the spirit in which I appie these standards. I did it—I should 
like to repeat it—only in the interests of the Bar and not out of spite or illwill 
against any of its members.” af 


SUBORDINATE JUDICIARY. 


Mr. Justice Satyanarayana Rao continuing referred to the affection he had 
received throughout from the Bar and expressed his gratefulness to the Chief Justice 
for the kind manner with which he had treated him. He had the opportunity of 
sitting with learned Judges and he thanked them for the affection shown to 
him. He also paid a high tribute to the efficiency of the Stenographers of the 
High Court. 


Mr. Justice Satyanarayana Rao referred to the subordinate judiciary and said 
that as one in charge of that portfolio, he said he had applied very strict standards. 
So far as efficiency of the subordinate judiciary was concerned, nobody need com- 
plain about it. But the more dangerous tendency was that the reputation of some 
of its members was not what it was. He said that he had made confidential inqui- 
ries about them and had also put down corruption within the limits he could. Who- 
ever took charge of it hereafter, he hoped, would continue the same policy an 
see that the reputation of the subordinate judiciary was enhanced. ` 


f‘ Seven years have passed,’ Mr. Justice Satyanarayana Rao concluded, “I 
have come to the end of my career. I am retiring from the Bench with the satis- 
faction that I disposed of cases without fear of anybody and with satisfaction to 
amy conscience. If I had on any occasion been harsh to the Bar, I hope they will 
excuse me because it was not intentional. I thank you all for bidding me 


farewell. ” 


I] THE MADRAS LAW JOURNAL. 65 


MODERN INTERNATIONAL LAW.* 
` I. INTRODUCTORY AND GENERAL. 
By 
N. ARUNACHALAM, M.A., M.L., 
Advocate, High Court, Madras. 
STATE IN THE INTERNATIONAL LEGAL SYSTEM. 


In order to appreciate the position of a State in the international legal system, 
it may be usefully compared with the position of an individual human being in 
any municipal system. Itis clear that in so far as an individual is concerned with 
reference to any State in the world, from a legal standpoint, his evolution is more 
or less complete in the sense that no human being is outside the pale of law. In 

e the modern set up, therefore, man is not in a State of Nature—in the sense that 
in so far as his protection is concerned he is left to himself in the surroundings in 
which he is placed. On the other hand, in spite of epoch making events in inter- 
national relations, in spite of the birth of the now moribund League of Nations 
after World War I and the United Nations after World War II, every State or 
Nation or organised political or legal Community in the world, continues to remain 
in a State of Nature with reference to every other State in the world. In other 
words, the present position of a modern State is just the same as the position of 
the ancient savage, when human beings had not organised themselves into States 
as we call them now. This is an aspect of the international legal system as it is, 
which must be remembered if the nature and scope of International Law is to be 
correctly appreciated. 


STATE or NATURE. 


What is this State of Nature? In the conception of Plato, in a State of Nature, 
War is the natural relation with the result every man is a wolf to every other man. 
On the other hand, Hesiod dwells upon an age of peace in the State of Nature and 
with him Virgil in his Eclogue makes Sybil prophesy the return of an unbroken 
era of peace. The Stoics took the view that inside man there was always raging 
a conflict between bad impulses and right reason and justice ; and man always 
struggled in this torment to reach his level by an assertion of what he regarded 
as justice and right reason and this was so because Nature always tended to evolve 
the very best in man. When this inevitable tendency for good triumphantly asserted 
itself in man, he is bound to be at peace with his fellowmen. This aspect requires 
consideration because a State cannot be viewed in the vacuum in a study of Inter- 
national Law for the one excellent reason that a State is after all a summation of 
individual human beings organised in a political or legal community and this 
organised legal community is sovereign and independent vis-a-vis other organised 
legal communities of the World. 


NATIONAL SOVEREIGNTY. 


The concept of National Sovereignty is the foundation of even the United 
Nations Charter, so that International Law even now is subject in the main to this 
fundamental concept of the sovereign independence of each and all the States 
of the world. The dream of the idealist of a Law above the States is still a dream. 
As Bryce has put it, in his lectures on International Relations, delivered in the United 
States in 1921“ The idea of a Super-State embracing the whole world, a Federa- 
tion of peoples ruled by a Parliament of Man, appeals to the imagination. Its 
vast scale is fascinating. It holds out a hope of incalculable blessings. But it is 
a phrase and only a phrase, a phrase which has not a definite relation to anything 
in the actual world of our time.” The present position of the States of the world 
et Pee ee hy oe ee eS ee 


* First of the series of Lectures delivered by the author under the auspices of the Provincial 
Bar Federation, Madras, on the 15th, 17th, 22nd and 25th March, 1954, when Mr. K. Rajah Atyar, 
Advocate, presided. 
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in the Family of Nations cannot be better stated. It must thus be easy for us to 
appreciate that every State is in a State of Nature towards every other State. If 
international relations are to improve thereby facilitating the growth of a really 
sound international legal system in which International Law shall rule there must 
develop a new outlook in regard to the international legal system ; otherwise there 
is no hope for International Law to have a chance in any predictable near future. 
The aim, therefore, of even the impefect International Law that we know of now must 
be to improve the attitude of individual human beings comprised in each one of the 
States of the world: It is thus one of the aims of the Charter of the United Nations 
to recognise and protect also human rights and fundamental freedoms. The law 
as embodied in the Charter is proposed to be extended further through the adop- 
tion of an International Bill of the Rights of Man and Lauterpacht adverts to the 
fact that these questions are intimately connected with the more general problem 
of the position of the individual as a subject of the Law of Nations. This is certainly 
cutting new ground in the history of International Law. The individual as such 
pror to the United Nations Charter had no place in the scheme of International 

aw. ‘The World War II compelled a realisation of the importance.of the indivi- 
dual, if the international legal system is to move forward towards the realisation 
of the dream of a Super-State. 


STATE, CITIZEN AND Law. 


Before, therefore, we proceed to discuss International Law, it must be clearly 
appreciated that though each one of the members of an organised political commu- 
nity is subject to the law of that community, the community itself is outside law. 
The normal relations of a State with other States of the world is either peace or 
war. That is why, International Law is studied in two compartments, namely, 
“Peace” and “War”. It is also the experience of humanity that since the 
commencement of History that there has been more of War than of Peace in 
this world, the term war would also take in the cold war of present day politics 
and restlessness or tensions of any kind of former times. Dn 


COMMUNITIES IN ANCIENT Tres. ‘ 


In Western Europe, the birth place of modern International Law, also quite like 
in other places of the world, the ancient communities such as the Celts, the Iberians, 
the Slavs and the Teutons were always at war with each other. The ancierit 
kingdoms such as the Syrians, the Babylonian, the Lydian and the Persians were 
im a constant state of War with the Kimmerian and Scythian hordes. Around 
the Mediterranean the Greek City States were remaining in a constant state of 
armed conflict. The French and Spaniards were no better. The tribes of the 
new continents were according to recorded history in a state of war. In Africa 
and in the Middle East, Near East and the Far East and in the Indies, the. East 
and West, and in Australia, the early organised communities were always in a state 
of chaos and confusion. f . 


Tae Main Periops or Woro HisTORY. 


_ `, The periods of bloody war in the communities of the world gave place. to a 
period of peace of a fairly long period that mankind has known upto now. This 
period commences with the conquest of the then known world by Rome. Emperor 
Augustus ruled effectively over the entire Mediterranean base and a good part 
of the East also. A feeling developed among the subjects of the Emperor that 
.all of them were Romans first and last. In other words, a sense of “ collective 
nationality ” manifested itself throughout the Empire of Augustus. But this mani- 
festation brought about under the aegis of the Roman Emperor clearly avoided 
-the necessity for international relations. But at the same time, a crude rough 
sort of international relations existed among the barbarians such as the Teutons of 
North Germany, the Caledonians of North Britain, the Parthians and the Persians. 
- It is thus as Bryce points out that the pax Romana was not perfect world peace because 
„there was fighting all round the frontiers of the Empire. This is the first period 
of International Relations. : fod 


I) ` . THE MADRAS LAW JOURNAL. 67 


The second period of World peace synchronizes with the emergence of mono- 
theistic religions which produced profound effects on relations Pence States. 
Being monotheistic, the monotheistic religions were mutually exclusive of each 
other. Christianity came first and then Islam. Christianity undoubtedly 
preached peace at any rate inside the Christian world. Butsoon enough on account 
of rivalries between the doctrines of Christianity itself lot of anger, antoganism, 
and later even armed strife between the different schools of Christians developed. 
The dark age of world history is filled with fights among Christians themselves. 
But in spite of this confusion, the influence of the Gospel was felt in a rough way 
by the entire Christian world. Towards the end of the tenth century private 
wars were more or less of a general nature. These private wars put every indi- 
vidual human being on his own defence, as against his fellow human beings. The 
French Synod preached what is known as Pax Ecclesiae or Church Peace, which sought 
to prohibit private wars. Later the Truce of God was required to be observed at 

e any rate on holy occasions. These commands of the Church point to the fact that 
the church was trying its best to do its duty to promote peace. But these commands 
were never as a fact observed. These attempts to restrain war and confusion 
ushered into existence the third period in International Relations. 


The third period covers nearly five centuries and this period witnessed the 
use of Christianity to better political relations between peoples of the world. In 
the West, the authority of the Pope as Universal Bishop came to be recognised 
and he carried the responsibility to prevent:to the extent he could both internal 
and private wars. The Emperor became the secular head of the Empire and 
he too carried with him the same sort of responsibility. It is in this period that 
the entire body of Christians in Europe came to be looked upon and treated 
as a single ecclestastical civil community bound to obey two sovereigns given to them 
by God, vız., the Pope and the Emperor. The two treaties, de Monorchica and Defen- 
sor Pacis illustrate this aspect. In this period the spiritual penalties of the Pope 
was more dreaded and to this extent the: Emperor was less powerful and in the 
13th Century, the power of the Emperor completely vanished. These two Powers 
on earth on account of the rivalries between them soon began to quarrel with each 
other , resulting in the weakening of both. The decadence thus set in in the 15th 
century, and it threatened to eliminate the influence of the Church both : upon 
national and international life. The stimulus to this tendency was furnished by 
the great book JI Prince of Machiavelli. Like all’ thinkers, Machiavelli produced. 
an immense effect on both national and international’ politics. His place in a 
study of International Relations is certainly comparable to the places occupied by 
either Napolean or Bismarck or Cavour or Kossuth or Mazzini or Roosevelt. It 
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is at this stage we reach the fourth period. 


The fourth period synchronizes with the great Ecclesiastical Schism of the 
16th century which produced a very profound effect’on the relations between States. 
The teachings of Luther, Zwingli and Calvin produced enormous religious differences 
even among Christians and created new grounds of hostility between States. 
The Protestant quarrelled with the Catholic and this quarrel which commenced 
in 1618 continued for 40 years in which Germany was literally bled white. The 
year 1648 is memorable for two reasons, viz., (1) The European Congress at Ostno- 
bruck and Munster which settled the terms of peace ; a precedent set for all times 
and followed later at Utrecht in 1713, at Vienna in 1814, at Berlin in 1878, and 
at Paris in 1919. (2) The two treaties of Westphalia in 1648 more or less reconsti- 
tuted the relations of the leading powers for many years thus laying the foundation 
for all subsequent efforts of a similar nature. In fact these treaties turned the Mediae- 
val Empire into a sort of Germanic Confederation dividing the whole of Central 
Europe into Catholic and Protestant blocs of more or less equal strength. 


BALANCE OF POWER. 


The German scheme furnished for the whole of Europe, the basis of what is 
now called, the Balance of Power, a phrase of great importance and significance 
in International Relations. The Balance of Power was the centre of European 
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politics for over two centuries since 1648. The idea behind the Balance of Power 
was that in order to prevent a State from becoming a menace to peace and inde- 
pendence of other States, there must always be maintained a sort of equilibrium 
between the States. Whether it was a Hapsburg or a Louis XIV that was the 
cause of the menace, the other sovereigns felt bound to constitute themselves into 
a league to defend themselves against the threat. This was Balance of Power 
in action. The Balance of Power idea was liable to abuse and was always abused. 
Very often ill-founded alarms were raised which led to the creation of what is known 
as preventive wars—“ wars made to-day in order to prevent a war from being 
made to-morrow, efforts to repel attacks which might never have come.” Bryce 
points out, that discredited by abuse the term Balance of Power became a term 
of reproach. Even as a term of reproach it has and is even now having a terrible 
hold on the minds of the leading diplomats of the world. The efforts behind the 
League of Nations and the United Nations have not succeeded in eliminating this 
pernicious Balance of Power idea from International Politics and this failure hase 
in no small measure retarded the growth of healthy international understandings. 
Even as a term of reproach, the Balance of Power idea still rules the world in the 
machinations of the Power Blocs. Look at the enormous effort made by the United 
States in filling the power vacuum between Ankara and Karachi in order to build 
a bastion against possible communist assault on democratic countries of that area. 
The United States is so anxious to thrust all military aid into this area. It is thus 
that the Balance of Power idea is not “ a delusion of Kings and diplomats ”, and 
it can be a delusion of a democracy as well. 


The fourth period marks the beginnings of the combination of Kingdoms to 
prevent wars and this era ushered into existence the basic principles of international 
conciliation and arbitration. In the third period the European Kingdoms built 
their empires throughout the world and in that process the European Nations fought 
many Wars. In that period the only parts of the world not appropriated by 
the European powers were China, Mangolia, Japan, Persia, Abyssinia, Siam and. 
parts of Western Asia. 


The later half of the rgth century commences the fifth period climaxing in 
World War I. It was in this period that the meaning of State underwent a ight 
change for purposes of International Law. Formerly a State was identified either with 
its ruler or its ruling class. That is why in the context of former times Louis XIV 
was eminently right when he exclaimed, “J am the State”? In those times terri- 
tories of a State were dealt with as if they were private property of the rulers. The 
personal power of sovereigns received its deathblow in the Peace Treaties bf World: 
War I. ‘The power of the people was substituted to the power of the sovereigns. 
The fifth period culminated in the propaganda campaigns for diffusion of political 
or economic ideas or dogmas; a game formerl pursued by religious sections 
in which the appeal was not to force but to prejudice In the field of International 
Politics propaganda as a powerful instrument was employed by the French Revolu- 
tionaries who preached against despots by glorifying liberty and equality. The 
anarchists after World War I preached destruction of all States and the communists 
by their propaganda hoped to turn all States into industrial co-operatives with 
no classes except one class called the Proleterian. The anarchists and communists. 
both aim at not only force but also at the opinion of the people. Another bye- 
product of World War I in the sphere of propaganda had as its basis ethnological 
prejudices in which the appeal was to racial solidarity and superiority and it was 
thus Pan Slavism was preached by Russia, Pan Turanism for the unification of 
the Tartars and Pan Islamism was preached to unify Muslims against Christians 
and last of all came Nazism, preached by Hitler glorifying the superiority of the 
Nordic race. All these movements were meant to emancipate the masses from 
the rulers and all these movements were started because an appeal to the people 
gave very good dividends. Further these propaganda in various forms and shapes 
could effectively be used because by their very nature they have a tendency to 
transcend national frontiers producing far-reaching international repercussions, 
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The Congress of Vienna and its child the Holy Alliance under the leadership of 
the Emperors of Russia and Austria and the King of Prussia aimed at securing justice 
and peace by practising them themselves towards their people. But these rulers 
did not the requisite character to carry out the high purposes aimed at. The 
Holy ‘Alliance: failed as it was based on the illusion of Divine Right of Kings which 
itself replaced another illusion of a Divine Mandate to the Roman Emperor in 
the 16th century. There was a lot of intrigue and jealousy going round the Congress 
of Vienna. England and the United States were not members of the Holy Alliance 
and these countries were opposed to the plan of the parties to the Holy Alliance. i 


LEADING STATESMEN OF THE NINETEENTH CENTURY. 

International relations received a new orientation from the impact of ideas 
of the five great leaders of the 19th Century. First comes Napolean, who like 
his predecessor the Great Cesar, completely changed the face of European politics. 

e Napolean was both a King and a revolutionary as Bryce points out. It. was he 
who awakened in the people a desire for freedom and a sense of nationality by 
smashing feudalism. It was ‘in his reign world dominion seemed a possibility. 
It was he again that was responsible for exposing the weakness of old monarchies. 

Bismarck was a great statesman who was as unscrupulous and daring as Napo- 
lean, but Jess selfish. He was more far-sighted than Napolean. He successfully 
employed the sentiment of national pride in the German race. He combined 
with the propaganda, high military strength and adroit diplomacy and successfully 
unified the whole of Germany. Though he had the greatest contempt for consti-- 
tutions and legislatures, he was still popular because he built his nation. 

Cavour was a practical statesman who brought about the unity of Italy. 


Mazzini was an idealist who appealed to the deepest feelings of the people- 
and stirred up the finest of their emotions preaching the gospel of liberty, brother- 
hood and peace. 

Kossuth was a great statesman who by his efforts unified Hungary. These 
men were potent forces both in domestic and international politics, Europe 
would present now a totally different picture, if these men had not been born. 
More than even in domestic relations, in foreign relations, the personality of the- 
man in charge does count, though the theory is that sovereignty resides in the people, 
but the people possess little knowledge and less initiative in foreign affairs and so- 
powerful personalities give the lead and the people are content to follow them. 

THe First Woro War. 


í 
The immediate reason for the outbreak of World War Iis commonly 
stated to be the murder of the Archduke Francis Ferdinand at Sarajevo, accom- 
panied by the ultimatum of the Austrian Government to the Serbian. But, there 
were deeper causes for this catastrophe. In order to appreciate the real causes 
that lead to the first world war it would require a study of the political condi-- 
tions of Germany, which had become the centre of Europe since the time of Charles 
V. The mighty German edifice completed in the year 1871, exerted a great 
influence on all other countries of Europe. In this discussion, we are not concerned 
with the various political developments in Germany that led to World War I. 
Alsace Lorain, which was seized by Louis XIV was got back in 1871 by Germany 
from France at the end of the Franco-Prussian War and this was an abiding source- 
of hostilities between these two countries. The war was preceded by an unpre- 
cedented armament race also between the European Powers. The commence- 
ment of this century found the leading powers of Europe in a state of excitement 
and anxiety. Practically all the resources of the European Nations were being 
diverted to military purposes causing tension all round. The attempt of the two 
Hague Conferences to ease the European tension proved absolutely unavailing, 
though to some little extent these two Conferences gave the lead in regard to settle- 
ment of international disputes by conciliation and arbitration. But the growing: 
suspicion of France and Russia about the designs of Germany and Austria prevented 
effectively the use of arbitral methods in settling international disputes. The 
tension was getting all round. The spark was ignited by the murder of the heir- 
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‘to the throne of Austria committed by a group of ruffians. But as it can now be 
easily seen the growth of armaments in all the European countries as observed by 
Bryce, “ had produced a large military and naval caste, a great profession in which 
the habit of thinking about war had in some countries grown to be a mental obses- 
sion, almost a disease,”—a situation quite similar to the present situation. We need 
` Not go further into this phase of the history. World War I was fought and won 
by the allies. The Germans had a crushing defeat. The conclusion of World 
War I was followed by the notorious peace treaties and reparations. The old 
German tendency revived again. Hitler rose to power. He tore off the Peace 
Treaties. Hitler’s career inevitably climaxed in World War II which again ended 
in victory for the Allies. The Allies themselves are now quarrelling over the 
terms of peace settlement for Germany and Austria. 


THE LEAGUE AND THE Unrrep NATIONS. iS 


The Covenant of the League of Nations, containing the first 26 articles was 
made an integral part of the Treaty of Versailles, 1919. The Covenant takes its’ 
importance in that it produced far-reaching changes in International Organisation 
and to some extent in the substantive and procedural parts of the International 
Law. The Balance of Power idea was sought to be killed by the principle of 
collective responsibility, embodied in the Covenant. But this aim was in the least 
achieved. The territorial sovereignty and independence of each member State was 
guaranteed. To some extent compulsory arbitration was also recogniséd. . Real 
progress was made in regard to the administration of mandates of backward and 
undeveloped countries. The principles of social and economic co-operation were 
agreed to. The International Labour Organisation for the betterment of the 
labouring classes in all the countries of the world was also constituted as a 
subsidiary organ of the League of Nations. The treaties that followed later 
produced far-reaching changes in international relations. fo 


The Permanent Court of International Justice came into being in 1920. ’ 


In the initial stages of its existence, the League gave some promise to promote 
international co-operation and to achieve international peace and security. Though 
the United States stood outside the League, she took the initiative in concluding 
the General Treaty of Renunciation of War, otherwise known as the Pact of Paris, 
1928, which supplemented the obligations of the Covenant by renunciation of war 
as an instrument of national policy and in agreeing to the settlement of all disputes 
by pacific means. : 


The events that followed with the invasion of Manchuria by Japan in 1931 
started undefmining the structure erected by the League Covenant. Following 
Japan, Italy attacked Ethiopia. In 1938, Germany invaded Austrid and in the 
same year in disregard of the League Covenant, Great Britain and France winked 
at the absorption of Sudetan Czeckoslovakia by Germany and the League was 
looking on helpless. Japan, Italy and Germany walked out of the League. Then 
events moved fast. Poland became the target of attack by Germany. World 
War II broke out on 1st September, 1939. On the outbreak of hostilities the United 
States declared her neutrality, but within two months, she came forward, to help 
Great Britain and France, within the limits of her neutrality. There was also 
a contemporaneous declaration of the neutrality of the twenty-one American States 
which established a security zone around the Americas. But sure enough, the entire 
International Law was paralysed by the fast moving events of World War II. The 
United States transferred fifty destroyers to Great Britain in exchange for naval 
bases. Then the Congress of the United States passed the Lease Lend Act and 
this put the United States definitely on the side of the Allies. On 14th August, 
1941, President Roosevelt and Prime Minister Churchill produced an agreement 
on common principles on the basis of which they hoped to see a future peace esta- 
blished after the destruction of the Nazis. .It is known, as the Atlantic Charter, 
which aimed at the establishmentof a wider and permanent system of 
general security. The principles of the Atlantic Charter are embodied 
in the Declaration by tle United Nations. In 1943, the Foreign Ministers 
of the United States, Great Britain and Russia met in Moscow and agreed 
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about the establishment at the earliest possible time of a general International 
Organisation based on the principle of the sovereign equality of all peace loving 
States and open to membership of all such States large and small for the mainte- 
nance of peace and security. In 1944 the three Powers met again at the famous 
mansion, Dumbarton Oaks, in Washington and made public the proposals for 
the establishment of a General International Organisation. The draft was sub- 
mitted to the members of the United Nations for their remarks. In 1945, the Big 
Three, Roosevelt, Churchill and Stalin met at Yalta in Crimea and decided among 
other things about the Conference of the United Nations at San Francisco on 25th 
April, 1945, to settle the proposals. The proposals were put through as scheduled 
after some modifications and the Charter of the United Nations emerged on 26th 
June, 1945, at San Francisco. The Charter was later ratified by the member- 
States. The Statute of the International Court of Justice, based upon the Statute 
of the Permanent Court of International Justice forms an integral part of the Charter 
af the United Nations. 


INTERNATIONAL LAW To-Day. 


The question now is, has the United Nations Charter produced any appreciable 
change for the better in International Law? The answer is NO, and the reasons 
will be seen later. i 


The positon, therefore, is that the nature and scope of International Law 
remains the same even to-day. As.compared to municipal law, International 
Law is certainly weaker. Thereis also a school of thought which denies the status 
of law to International Law. It was Kant who said that International Law is 
a phrase without a meaning. Coleridge, L.C.J., in R. v. Keyn1, known as the Fran- 
conia Case, observed, “ strictly speaking International Law is an inexact expression 
and it is apt to mislead if its inexactness is not kept in mind. Law implies a law- 
giver and a tribunal capable of enforcing it and coercing its transgressors. But 
there is no common lawgiver to Sovéreign States and no tribunal has the power 
to bind them by decrees or coerce them if they transgress. The Law of Nations 
is that collection of usages which civilised States have agreed to observe in their 
dealings with one another. What these es are, whether a particular one has 
or has not been agreed to, must be matters of evidence. ‘Treaties and acts of State 
are but evidence of the, agreement of nations and do not, in England at least, per se 
bind the tribunals. Neither certainly does a consensus of jurists, but, it is evidence 
of the agreement of nations and on such points, when they arise, the English courts 
give effect as part of English Law to such agreement.” Sir James Stephen also 
takes the same view as Coleridge, L.C.J. Lord Russel of Killowen in his address 
at the Saratoga Springs in New York characterised the view of Coleridge, L.C.J., 
as being based on the narrow definition of law by Austin. Lord Russel pointed 
out that even in communities where Law is the command of a human superior in 
the Austinian sense, there is enough scope for custom having the force of law, 
{e.g.) Law Merchant, and in democratic states Law becomes more and more depen- 
dent on the consent of the governed quite like custom being dependent on the 
consent of those who observe it, so that the rules agreed to be binding between 
the States can rightly be called Law or Interndtional Law. On the other hand 
even if law implies a lawgiver and a tribunal for enforcing it, these have also been 
partly fulfilled in the international legal system by an increase in the number of 
references to arbitration and conciliation of international disputes of a justiciable 
kind. There are also special treaties having compulsory arbitration clauses. The 
recourse to courts has also been made a feature of International Law since the Hague 
Convention for Pacific Settlement of International Disputes, 1899. Controversial 
questions of international usage have now been crystallised by fixed rules evolved 
by the various Conventions. In this evolution of International Law, the League 
of Nations and the Permanent Court of International Justice superseded now 
by the United Nations and the International Court of Justice mark definite 
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stages of progress towards making International Law approximately equal to 
law as we understand it in any municipal system. 


SANCTIONS OF INTERNATIONAL LAW. 


Even assuming, therefore, that in the modern international legal system there 
is some sort of a lawgiver and a tribunal, the further question remains, namely, 
what are the sanctions available in the matter of enforcement of International 
Law. Sanction is a word derived from sanctio which in turn is derived from sancire‘ 
which means to consecrate, that is to say, making the observance obligatory. Ben- 
tham dealing with the question of sanction in modern law describes it as the pleasure 
and pain derived from the four sources—physical, political, moral and religious, 
and it was left to Austin to make sanction concrete. When he described law as 
a command, Austin stated that thesanction behind law is the power to enforce 
obedience to it. That is what is known as positive law in jurisprudence. All 
other law according to Austin are called laws only by analogy. Looking at thig 
question from this standpoint, Rivier statesit as his view that the Law of Nations 
is positive law because the States wish it to be so. We are yet to come across a 
State which has said that it will not be bound by the Law of Nations. All the 
States express as and when occasions arise their readiness to be bound by the Law 
of Nations. Austria, France, Great Britain, Russia, and Prussia in their declara- 
tion of Aix-la-Chapelle, 1818, declared their desire to be strictly bound by the 

rinciples of the Law of Nations. The Treaty of London, 1871, in regard to the 

lack Sea reflects again the same attitude on the part of the Seven Powers to that 
treaty. It would thus be no exaggeration to state that the public opinion of the 
civilised nations of the world plays the role of sanction in International Law. 
The growth of closer international intercourse and international interdependence 
caused by modern scientific inventions point to the danger of violation or of dis- 
credit or of boycott of delinquent States and it is thus that the States of the world in 
peace time at least in their conduct towards each other try to conform to at least 
minimum standards of international conduct. The ins aay international confer- 
ences have codified to an appreciable degree international usages so that the present 
position is that it is not normally easy for any State to escape from the operation 
of a rule of International Law on the ground that it is vague. 


DEFINITION OF INTERNATIONAL Law. 


. Can International Law be defined? The definition of International Law 
as given by each authority is coloured by his belief as to the source from which 
it is derived according to him. As a broad proposition, it may be stated that the 
older writers lay emphasis on reason and justice and modern writers on facts of 
international life. 

In his Elements on International Law, Wheaton states, “ International Law, 
as understood among civilized nations, may be defined as consisting of those rules 
of conduct, which reason deduces, as consonant to justice, from the nature of the 
society existing among independent nations ; with such definitions and modifica- 
tions as may be established by general consent.” 


In his International Law, 1883, Sir Henry Maine states, “ The law of nations 
is a complex system composed of various ingredients. It consists of general princi- 
ples of right and justice, equally suited to the conduct of individuals in a state of 
natural equity, and to the relations and conduct of nations, of a collection of usages, 
customs and opinions, the growth of civilization, and a code of positive law.” 

In his Le Droit International, Calvo states, “ By the Law of Nations, or Inter- 
national Law, should be understood the sum of the rules of conduct observed by 
the various nations in their relations with one another ; in other words, the sum of 
the mutual obligations of the states, that is to say, the duties which they must perform 
and the rights which they must defend with respect to one another.” 

In his International Law, Hall states, “ International Law consists in certain 
rules of conduct which modern civilised states regard as being binding on them 
in their relations with one another with a force comparable in nature and degree 
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to that binding the conscientious person to obey the laws of his country and which 
they also regard as being enforceable by appropriate means in case of infringement.” 

In the American Bar Association Journal XVI, 1930, Hughes states, “ What is 
International Law? It is the body of principles and rules which civilized States 
consider as binding upon them in their mutual relations. It rests upon the consent 
of sovereign States.” 

In his International Law, C. G. Fenwick states, “ International Law may be 
defined in broad terms as the body of general principles and specific rules which 
are binding upon the members of the International community in their mutual 
relations.” 

In his International Law, Schwarzenberger citing the Lotus case 1927, quotes 
the Permanent Court of International Justice which defined principles of Inter- 
national Law, “‘ as meaning the principles which are in force between all ind epen- 
dent nations.” Commenting upon this the learned author states that this defini- 
fion of Court embraces two essential features of International Law, its universality 
and its exclusiveness. 

In his Text Book of International Law, Alf Ross states, “ According to the current 
view, International Law is the body of legal rules binding upon States in their rela- 
tions with one another. Thus International Law forms a contrast to law valid 
for individual States (¢.g., British Law, German Law and Danish Law), which is 
called by a common name internal law, national law, state law, or municipal law.” 

In his International Law (Peace), Oppenheim states, ‘‘ Law of Nations or Inter- 
national Law (Droit des gens, volkerrecht) is the name for the body of customary 
and conventional rules which are considered legally binding by the civilized States 
in their intercourse with each other.” 


Applying his definition Oppenheim goes on to point out that ifa rule of 
International Law is binding on all States, it would be Universal International Law. 
If a rule is binding only on two or more States only it would be Particular Inter- 
national Law. If a rule is binding on a t many States of the world including 
the leading Powers, it would be Cantal’ Tileinional Law, and General Inter- 
national Law such as enunciated in the Declaration of Paris, 1856, has a tendency 
to become Universal International Law. 


International Law, as we understand it now, did not exist in ancient times 
or even upto the first half of the Middle Ages. Modern International Law is 
purely a product of Christian civilization, which started from the second half of 
the Middle Ages. The rules of Modern International Law were systematised for 
the first time by the Dutch jurist Hugo Grotius in his De Jure Belli Ac Pacis, Libri iii 
1625. The function of International Law is to regulate intercourse between States 
and not between individuals, In the international legal system there is no superior 
Jaw-giving authority and so it is International Law is law between States and not law 
above States. In preference to the confusing old description, Law of Nations, Ben- 
tham preferred to describe it International Law. It was Bentham again who 
classified International Law into Public and Private. 


PRIVATE INTERNATIONAL Law. 


i 
‘ Private International Law’ involves always a foreign element in home jurisdic- 
tion and it is thus it deals with matters which may fall in more than one municipal 
jurisdiction, that is to say, a case of conflicting municipal laws. If by law-making 
treaties rules of Private International Law should: get systematised they may in 
due time become rules of Public International Law. 


THE BINDING NATURE OF INTERNATIONAL Law. 

Hobbes and Pufendorf have said that the rules of International Law are not 
binding and this view is shared again by Austin. In the Austinian sense, Enter- 
nafional Law is no law at all and Coleridge, L.C.J., reflected this attitude in his obser- 
vation noticed already in the Franconia Case. If the definition of law as given by 
Austin is taken to represent the correct position, the definition would remain 
incomplete, because as it can be easily seen, no state can exist by mere written 
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` or statute laws alone. That is why also, even Austinians do not deny the existence 
of customary laws in municipal systems where law is a command of a human superior. 


In a comprehensive sense rules of morality and rules of law cannot differ from 
each other. Rules of morality apply to conscience and are enforced by the internal 
power of conscience. Rules of law apply as well to conscience (a good citizen- 
always takes this attitude) but if necessary, can be enforced by external power. 


Is A LAWGIVER NECESSARY ? 


To say that a lawgiver is necessary in order that there may be law is overstating 
the case. Law giving authority is not essential for law and this was so in primitive 
society and it is so now in the society ofnations. The rules of primitive society applied 
to the conscience of the primitives and the common consent of the tribals facili- 
tated enforcement of tribal laws. Questions of law were decided by the community 
as a whole and not by courts. It was only with the growth of civilization that 
a necessity arose for the coming into existence of a legislature to give the laws in 
municipal systems. Then came the courts to administer the laws and then execu- 
tive to enforce the laws. International Society has not passed out of the primitive 
phase of its growth. It may be seen that the power of a Legislature in a State to 
enact laws springs from the consent of the community. In England the power 
to enact laws is given to the Parliament by the unwritten law of England. Law, 
according to Oppenheim, is a body of rules meant to regulate human conduct 
within a community which by the common consent of that community is enforced 
by external power and this definition of law is in keeping with the democratic 
. Spirit of the times. This external power which is charged with the duty of enforcing 
law is external to the person against whom law is to be enforced, so that, it is clear, 
that the essential pre-requisites of law are, (1) a community, an organised commu- ' 
nity, (2) a body of rules for human conduct, and (3) common consent that the rules 
shall be enforced. Community in its conception is wider than State. Every 

tate is a community but not every community a State. Equally law as such 
is wider than municipal law. Municipal law is law, but not every law municipal 
law. International Law is law, though it may not possess all the characteristics 
of Municipal Law. The divergence of International Law, as Oppenheim would 
put it, from recognised principles of Municipal Law represents the weakness of the 
Law of Nations qua law. 

Is INTERNATIONAL Law, Law? ` 

In order to find out if International Law is law the tests which every law mus- 
fulfil will have to be applied. The Family of Nations really represents the commut 
‘nity for purposes of International Law. The phenomenal growth of commercial, 
agricultural and industrial intercourse between nations of the world, resulting -in 
exchange of ideas between them in these fields of human activity ; the tremendous 
revolution in all varieties of transport and communication, the railways, sea and 
air navigation, the telegraph, telephone and radiograph having abolished in effect 
distances and frontiers of States ; and the common cultural, scientific and humani- 
tarian interests of the peoples of the World have the tendency to make the world 
community more and more homogeneous and well-knit. The League and its 
successor, the United Nations Organisation and its subsidiary Organisations, the 
Permanent Court of Arbitration, the Permanent Court of International Justice 
and the International Court of Justice have in no small measure contributed to the 
growth of a feeling of world community in the minds of the various peoples all 
over the world. There have undoubtedly been set-backs in the growth of this 
feeling as a result of manifestation of economic nationalism and political intolerance 
in some of the countries of the world and in such periods the authority of International 
Law also has suffered set-back. But all the same the existence of an International 
Community in the modern world cannot be denied. 

_, It has been shown to us that uniformity of outlook and tradition play 
an important part in securing the rule of law inside a State. Rules of -Inter- 
national Law also have grown from the conduct of States through several 
centuries. Alongside customary rules of International Law, written rules of 
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International Law, written rules made by law-making treaties concluded from 
time to time, have grown. Besides there are also rules of morality and courtesy, 
which supplement International Law and these are left to the conscience 
of the International Community. In the absence of a central authority 
to enforce these rules the States take the law into their own hands. Self-help and 
intervention are familiar modes of taking the law into their own hands. Subject 
to the Charter of the United Nations and the General Treaty for the Renunciation 
of War, even to-day war is the final instrument in the hands of an injured State 
or States to defend violated rights. Formerly the League Covenant and now the 
Charter of the United Nations provide for sanctions against delinquent States 
in cases of certain violations. As a general proposition, the position even to-day 
is: there is not a central authority to enforce the rules of International Law and 
this absence of central authority represents the weakness of International Law as 
compared to Municipal Law—tbis situation is inevitable in the present circumstances. 
International Law gets weakest in a war. But it may be noticed that even a weak 
Yaw is Jaw all the same. $ 


~ The practice of States of the World recognises International Law. Itis common 
for States to condemn violations of International Law. Even as a State breaks 
International Law, it never denies the existence of International Law. All that 
a-State in breach attempts to do is to put the most favourable interpretation it 
can with reference to the provision of International Law it may have violated. ` 


It has been noticed in the definition that it is common consent that gives the 
validity to International Law. This consent may be either express or implied or 
tacit on the part of an overwhelming majority. The rules of customary Inter- 
national Law have grown asaresult of implied or tacit consent on the part of the world. 
community. In the nineteenth century, it- was found that custom and usage alone 
could not meet the growing needs of the Family of Nations and rules were created. 

“by conclusion of law-making treaties and these conventional rules grew side by 
side with customary rules. Every new member coming into the Family of Nations 
tacitly consented to be bound by the rules of International Law. 


INTERNATIONAL LAW BASED ON CONSENT. 


Since International Law is based on consent of States, States are the principal 
subjects of International Law. It is law for the conduct of States and not for the 
conduct of individual citizens of any of the States. The subject of rights and duties 
in International Law are only States. No individual is directly subject to Inter- 
national Law. Any individual getting benefits under International Law does so 
by virtue of international rights and these rights are given to him in accordance 
with duties imposed on his State by International Law. The same argument 
will apply with equal force in regard to international duties of an individual citizen 
of a State. The States alone are subject to International Law in the sense that 
States alone create International Law and International Law is thus concerned 
with the rights and duties of States, so that, States alone as it is pointed out possess 
full procedural capacity before International Tribunals. Taken of course in a 
larger sense when it is stated that it is conduct of the State that is regarded by Inter- 
national Law, it would amount to the conduct of the community of human beings 
concerned functioning as State. The duties and rights of States are but the duties 
and rights of the men who compose them, as has been pointed out by Westlake. 
States may treat individuals also as subjects of International Law, viz., Pirates, 
belligerent communities and the Holy See prior to the Lateran Treaty, 1929. Indivi- 
duals may not have capacity to appear before International Tribunals but they 
may be conferred such capacity. When it is said that Municipal Law adopts 
International Law, it merely means that International Law may act on individuals 
also, thus subjecting the individuals to International Law. It is because commoni 
consent of the member States is the basis of International Law, member States. 
are equal to each other in the eye of International Law, though it is easy to appreciaté 
that the States of the world are not equal to each other in power, territory, etc. 
The United Nations Organisation does lip service to this principle of equality of 
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sovereign States and the Charter also contains far reaching derogations from this 
rule of equality, which will be noticed in appropriate context. 
Is THE MODERN DEFINITION OF INTERNATIONAL LAW SOUND ? 

It was seen that Alf Ross stated the current view that International Law is 
the body of legal rules binding upon States in their relations with one another. 
The learned author points out that this current definition is circular. ‘The reason 
is, according to the learned author, the definition of International Law is with re- 
ference to States. (It cannot but be so). So the question arises as to what is 
meant by a State. There are variety of States in the world such as full-sovereign, 
semi-sovereign, federal States and so on. The member-States of the American 
Union and other federal structures are also called “ States”, though not in the 
international sense. State for purposes of International Law is defined with reference 
to sovereignty and sovereignty is definied in relation to International Law. State 
sovereignty is subjection only tq International Law and not to the State Law. 
So the definition of International Law as given is without significance, producmge 
a vicious circle. To find out if a rule is international, it must be known whether 
or not a political community bound by it is a State and in order to decide this it 
must be found out, whether the rule is international. International Law is defined 
with reference to State and the definition of State refers to International Law—“‘a 
definition biting on its own tail is circular ” and “ the definition is a blank.” It 
is thus a satisfactory criteria of a State should be found from conventional’ under- 
standing of a State. The politically organised communities may enter into a com- 
mon larger superior legal community, just as the States in the Indian Federal struc- 
ture have merged into the Union of India, just as the Districts merge into the State. 
The superior legal community or the Family of Nations, concerns itself with its 
member communities or States as such and not with the individuals of the States. 
In so far as the individuals of a State are concerned, the State is the highest autho- 
rity which decides the law applicable to them. In matters of detail, in some cases, 
the superior legal community may come into contact with individuals of a State. 
A fully self-governing State is the highest in so far as its individual citizens are 
concerned. Even a fully self-governing State may be subject to higher law but 
this higher law will not touch the citizens thereof and it is in this sense International 
Law is considered valid for States in their relations with each other and State being 
always understood as a fully self-governing legal community. In the Inter- 
national legal system, the individual, if at all touched, is touched through the medium, 
of the internal law or municipal law of his State. It is thus Alf Ross remarks, 
“ The imperfection resulting from the absence of a firm organisation through legis- 
lature, judiciary and executive authorities which now above all sets its sad mark 
on International Law, has not necessarily, as is often supposed anything to do with 
the nature of International Law. International Law is not ‘ conceptionally * 
but only ‘ accidentally’ imperfect law.” So long as International Law is bound 
up with self-governing communities, it is bound to be only indirect law. An organised 
political community is fully self-governing, if it is fully sovereign. 

. Waar Is SOVEREIGNTY ? 

The concept of sovereignty has given rise to lot of confusion in International 
Law. Every individual authority on the subject has taken his own views on sove- 
reignty. In spite of all confusion and criticism the concept of sovereignty still 
plays a vital role in international Law. It is from the point of view 
of sovereignty that subjects of International Law are classified. When it is 
* stated that International Law is law binding on States, it is meant Sovereign 

States. The question arises, therefore, what really is the mark of distinction as 
between a Sovereign State and non-Sovereign State. Even if a State should satisfy 
the tests of statehood, viz., that it possess people, territory and a legal order, the 
‘question would still remain whether such a State is sovereign or not. It is ‘only 
if that State is sovereign it becomes a subject of International Law. It is undoubtedly 
true that if a State is to be sovereign it must not only be the highest power with 
respect to the individuals it governs, it must also be the highest power which does 
not admit any other power either by its side. or above it and more than this, subject 
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to the rule of equality, the State must also be legally independent of all other States: 
ofthe world. It is in this sense that sovereignty of a State as a subject of International, 
Law is understood. A sovereign State possesses a number of rights and duties. 
arising out of sovereignty. By virtue of its internal sovereignty a State is entitled- 
to possess any sort of government it pleases with which the other States of the world, 
can in the least be concerned. This internal sovereignty of a State gives rise to 
territorial supremacy and nal supremacy. As a result of territorial supre- 
macy, a State is entitled both to legislate and administer with reference to all persons. 
and things found on the territory of the State. As a result of personal supremacy 
a State gets the jurisdiction over all its.citizens wherever they may be. By virtue: 
of its external sovereignty, the State comes to possess complete independence of 
action falling within the international sphere with reference, either to diplomatic 
intercourse or with reference to conclusion of treaties or with reference to waging 
of war and so on.and so forth. Sovereign States in this sense constitute what is 
known as the Family of Nations or Society of Nations or the International Community. 
‘It has been noticed that a sovereign State is endowed with rights and duties and, 
these rights and duties cannot by any means be designated from a mere concep- 
tion of what sovereignty is. These rights and duties of a State depend as Alf Ross 

uts it solely on the content of the norms of International Law actually in force. 

n the Middle Ages, sovereignty whether of princes or of States was conceived as 
the capacity to take final decisions with reference to their respective subjects 
which decisions could . not be subject of appeal to any higher authority. With 
the imposition of the feudal system on society during this period, the power of the 
Prince or State came to be allotted also to certain independent feudal Lords or 
Barons who cannot in any sense be considered sovereigns from the modern stand- 
point. Then came the competition between the Emperor and the Pope in their 
attempt to seize Sovereign Power by reaching the top of the feudal pyramid, ` 


It is about the fifteenth century that it is found that initiative was taken by 
the French monarchs to consolidate their powers both internally and externally.’ 
‘The French monarchs put down the feudal lords and released themselves from’ 
the hold of both the Pope and the Emperor in all secular matters. The credit: 
‘goes to France to constitute for the first time the modern centralised State. It 
is this theme of French history which is embodied in Bodin’s exposition of the doc-: 
trine of Sovereignty. Bodin empasises the necessity of a central power in a State’ 
whose will will be law, .and which must necessarily, therefore, be above all laws. 
No organised community can exist without such central supreme power. - Bodin 
takes care, to point out that this supreme power is not unlimited self-glorification 
and it would be subject both to Divine Law and Natural Law or International 
Law in a modern, sense and also to certain fundamental laws constituting the ‘very 
foundation of Kingship.: The sovereign was required by Bodin to protect family’ 
and private property which according to him was the aim of constituting a State, 
Bodin’s concept of sovereignty is really in the nature of a description of historical 
facts of his time in his country. ' 

In the political thoughts of the Middle Ages, Sovereignty was not related to. 
the fact of State power, but with the question of its right, validity or legitimacy, 
The theme of the political thinkers of the Middle Ages was to find out the legitie 
mate authority of the political power and the obligation of obedience to it. Accorde 
ing to some, sovereignty originally resided in the people and later it came to be 
vested in the Prince by a contract. ‘Others took the view that the Prince derived 
his authority or sovereignty directly from God, and in this sense sovereignty meant 
the invisible mystic power or ability to create valid law. It is now, of course, 
clear that sovereignty inthe mystic sense of the Middle’ Ages was merely a fiction. 


According to Bodin, Sovereignty belongs to the Prince and this view was natural 
enough with reference to an absolute State, but later ile ta could not be located, 
in just the same easy-manner in constitutional States and, therefore, Sovereignty. 
was attributed to the State. itself and Hegel is a staunch supporter of this method. 
According to, Hegel, the State is the conscious manifestation of this spirit.in the world 
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“The State is God’s course in the world. Its foundation is absolute reason, manis 
festing itself as will. The will of the State, therefore, is absolutely sovereign, that 
is to say, it knows no other law than the welfare of the State itself and is therefore 
the only source of all legal authority.” This philosophy of Hegel gripped the imagi~ 
nation of the nineteenth century world. But, however, the difficulty arose as to 
how a State with unrestricted will and a source of all laws could be subjected 
to International Law. Attempt was, therefore, made to combine the idea 
of absolute sovereignty with the existence of International Law and to facilitate 
this the theory of ‘ Self-limitation’ or ‘ Will of the State’ was evolved. That 
is to say, in the sovereign will of the State in its own interest, it submitted itself 
` to International Law. The result was International Law like any other law derived 
‘ its validity from the will of the State. But’ this conception is not sound, because: 
to make an obligation arising under International Law depend on the will of the 
International Person bound by it, ‘will not make it obligatory. But the actuak 
fact was that, States, even in the nineteenth century, were bound by International 
obligations. It is as a result of the impact of Hegalian ideas of the Sovereignty? 
of States that authorities on the subject of International Law sought to narrow 
down the concept of Sovereignty and the new concept of sovereignty emphasises 
that sovereignty did not mean absolute unrestricted power within the limits of 
International Law. A state is Sovereign when its power is limited only by Inter-. 
tional Law and not otherwise. As Alf Ross puts it, “ Sovereignty briefly expressed 
is sole subjection to International Law ” and this concept of Sovereignty is bound 
up ‘with the definition of International Law as conventional law. In modern 
International Law, therefore, Sovereignty implies complete internal autonomy, 
freedom of action and a high degree of freedom of conduct. ‘ 


Even under the United Nations Charter, the Sovereign equality of the member: 
States purports to be a basic concept and, therefore, in that sense a discussion of 
the various concepts of Sovereignty would be relevant. However,.we are not 
concerned in a study of Modern International Law about the logical, validity 
of any of the theories of the Sovereignty of States. This is so because whatever 
may be the soundness or otherwise Ta particular theory of sovereignty from any 
particular point of view, States do consent to be subject to International Law and, 
affirm also the existence of International Law and this is more tham sufficient for 
our purpose. 

STATE , SOVEREIGNTY AND THE UNITED: NATIONS. 


While on the one side the concept of Sovereignty of a State must be retained. 
it must be understood in such a way that law and order in the Society of Nations 
may be maintained intact. If World Government is to be realised in as quick 
a time as possible, aggressive use of sovereignty of a State ought to be avoided to. 
the extent possible and States must deny themselves the right to take the law into. 
their own hands and must submit themselves to the right of the International 
community functioning through its various organs, as otherwise, there is no hope 
either for peace or for removal of causes of global war which has on: two occasions 
at any rate very nearly threatened extinction of civilization. If the United Nations 
Organisation, in spite of all its defects, is not going to address itself to, the achieve- 
ment of this end in the matter of exercise .of the sovereignty of the Big Powers, 
who alone matter in international relations, the future is certainly dark and eerie. 
While it is a fact, that the aggressive concept of Sovereignty has become a matter 
of history, there are still attributes of sovereignty which cannot be teuched even 
through the instrumentality of the United -Nations, without the approval of the 
State or States concerned. This represents the weakness of the United Nations— 
a weakness that cannot by any means be avoided in the context, of the present 
circumstances. International Law has not yet fully grown. The Charter aims 
at adapting rules of International Law to the changing conditions of International 
life as pointed out by Fenwick. The League of Nations failed in its purpose;, because, 
it guaranteed the existence of the status quo in favour of some 'of the privileged Powers. 
of the ‘world, leaving no hope for the Tesser Powers in’ improving their economic 
position. But the position is-slightly better aftér the Second World’ War, because 
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‘Colonialism’ has niore’ or less ended though, of course, it is sought tò be revived by 
‘indirect methods of the Big Powers. If, however, this pernicious tendency to revive 
colonialism in a different form can be put an end to, the United Nations Organisation 
-may-have a chance to run through. It is then that International Law can truly 
become dynamic and it is only by becoming dynamic, it may be in a position to 
tealise its high purpose as conceived by the idealists. All that could be done in 
the present circumstances is that, “ International Law must be’ fixed enough to 
assure the continuity of rights and duties; it must be elastic enough to meet the 
changing conditions of International life‘ and intercourse.’ No doubt fear’ of 
extinction by newly invented engines of destruction may compel co-operation 
‘among States. But a co-operative structure built on fear may not after all in the 
long run possess any constructive aspect. Any international system, therefore, 
built on the foundation of fear may not enure for long. If every State should con- 
-stantly anticipate destruction by every other State the collapse of even the present 
‘meagre International Organisation may not be far off. It must, therefore, be the 
* purpose at any rate of the Big Powers of the world to eliminate this fear complex 
through appropriate organs of the United Nations, if that body is not to share the 
“same fate as the former League of Nations. The primary purpose of high level 
discussions in the United Nations must be directed to achieving common international 
interests among the States of the world and each State of the world and in parti- 
cular each of the Big Powers must do its best as a member of the United Nations 
-Organisation to refrain from using force against other States. ais 


SOURCES. 


Writers are not agreed ‘as to the meaning of sources of International Law. 
Oppenheim states it as his opinion that the difference arises as a result of a confusion 
-of source with cause. Oppenheim assimilates source to a spring or well from which 
water rises and spreads. In the sphere of law, source will have reference to facts 
‘in the historical development of a community, particularly those historical facts - 
out of which rules of conduct may arise. Applying, therefore, the definition of. 
International Law, there would be as many sources as there are historical facts 
through which common consent arises. This consent which is the foundation of 
‘the Law of Nations may either be express or implied or tacit. Express consent is 
illustrated by a treaty or convention. Implied or tacit consent arises out of conduct 
“giving rise to a custom and custom is the older and thus the original source of Inter- 
‘national Law. It may, therefore, be stated with accuracy that treaties and custom 
“are the exclusive sources of International Law. In this connection it must be 
“seen that custom is not usage, though an usage may mature into custom in due 
time. In so far as an usage is concerned, there is no conviction as to its binding 
character, whereas with reference to a custom there is present such a conviction. 
In recent times treaties as sources have become of greatest importance, particularly 
the law-making treaties as they are called. Law-making treaties are those treaties 
which lay down future international conduct or which alter, amend or modify 
‘existing rules of conventional or customary International Law. Even so, treaties. 
“create law only for the contracting parties but treaties like the General Treaty for 
-Renunciation of War, 1928, would create rules of Universal International Law. Usually 
‘treaties create only rules of particular or general International Law depending 
upon the nature of the treaty. - 


- Article 38 of the Statute of the International Court of Justice makes an authori- 
„tative declaration as to the sources of International Law. This article states :— 
(i) The Court, whose function is to decide in accordance with International 
Law, such disputes as are submitted to it shall apply: soe 

>» (a) International conventions, whether general or particular, establishing 

„rules expressly recognised by the contesting States, 3 ; 
> . (b) International conventions, as evidence of a general practice accepted 

zad law, . : i E . amg 
< o M (c}! The general principles-of law, recognised by civilised nations,.. . :~is 
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s 7. (dy Subject "to: ‘the . provisions ‘of Article 59, ‘judicial decisions: and’ th® 
‘teachings of the.most highly qualified publicists of the various nations; as subsi- 
diary means for the determination of rules of law. : 

(ii) This provision shall -not prejudice the power of the Court to: decide 
a case ex aequo et bono if the parties agree thereto. 
Article 59 runs thus : $ 

The decisions of the Court has no binding force except between the parties 

-and in respect of that particular case. ' 

Article 38 of the Statute of the International Court of Justice is really declara- 
tory of existing International Law andįt is a clear acceptance of the Grotian attitude. 
Decisions of municipal_courts consistently rendered through a long course of time 
would be useful in the sense that such decisions are evidence Of customary rules 
„observed in the practice of States and beyond this, decisions of municipal courts 
cannot be pressed into service to support any particular view on a question of Inter- 
tional Law. ; ° 

Besides binding legal rules, rules of comity and morality also have’ their own 
place in the international legal system. A rule of comity is nothing buta rule of 
politeness, convenience, or good will. Diplomatic envoys are granted exemption 
-from payment of custom duties in the countries to which they may be accredited 
‘is really a rule of comity. A rule of comity may in future become a rule of law 
also. As in the case of individuals, so-in the case of nations also rules of morality 
‘play a vital role. But is this the position ? 

. MORALITY IN OINTERNATIONAL Law. 


: We have the authority of Bryce : “ The ancient Republics of Greece and the 
Republics ọf mediaeval Italy had as little regard for the rights of their neighbours 
-as had the monarchies and the oligarchies of the Middle Ages.” But the present 
. position cannot be stated to be an improvement on this past position, That degree 
- of moral standard required from honourable mien in their private dealings is even 
today not insisted upon in the case of those statesmen who conduct negotiations 
- and foreign policies. This moral standard in private life has not yet been reached 
in the conduct of foreign relations. The whole trouble arises because as Bryce 
points out, “ an individual is responsible to his fellow-citizens and feels himself 
. amenable to their opinion, but a government of a State is responsible to no one out- 
side the State.” There was certainly a short period known as the age of chivalry. 
King Francis I was not a man of fine feelings, but all the same he felt himself amen- 
„able to the opinion of European Knighthood and that was why when Emperor 
-Charles V was travelling across Fance, Francis I did not make him prisoner although 
.Emperor Charles V was the enemy of King Francis I. King Francis I did not 
«do so, because, to have seized Emperor Charles V, would have been a breach of the 
_tules of chivalry. But the age of chivalry is gone. It was about the time of Frederick 
of Prussia that this feeling of honour died out. An individual not only defers to 
¿the opinion of his fellow-citizen, but also feels bound by the law of his country, 
- and this is an excellent moral rule observed by all honourable men. In the inter- 
. national legal system, there is no rule to keep up States to the level of fair dealing. 
: sent no expression of disgust is made when States do something high-handed, 
e.g., the seizure of the Venetian Republic in 1797 by Austria and France or the 
invasion of Belgium by Germany in 1914, and Bryce is eminently right when he 
' stated that : *‘ It is only weakness or fear that has usually deterred States from rob- 
bery by violence and nothing has deterred most of them from deceit,” and further 
‘on, the learned author points out that: “Selfishness is an anti-social motive 
and excited repulsion in private society........-....++. But when rulers of a 
. State do wrong on behalf of a State, this element at least of turpitude is absent.” 
Sometisnes the perpetrator is praised for his disregard for petty scruples and “ the 
interests of the country real or supposed are taken to cover the offence.” It is 
. trué that the doctrine that. end justifies the means is generally condemned. But, 
if a person feels that he is serving a noble cause, “ the dazzling splendour. of his 
-aim blinds him: in: the. wrongfylness, of the means.” In international,- relations 
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it is common that in the name of State, deceit, violence and cruelty are practised: 
“The safety of the State is the highest law”, exlaimed the Roman Kings. “Allis 
fair in war,” is another maxim with which we are familiar. While there are restraints 
imposed on an individual citizen both by law and’ public opinion from acting in 
a dishonourable way, no such restraints are available in the international legal 
system and this is so because the nations of the world are still in a state of nature. 
But still if International Law is to be cured of its weakness necessary standards of 
morality in the dealings of States with each other must be developed. “Ifa State 
stands alone in openly disregarding ethical principles it will come to be hated as 
well as feared, and will probably drive its neighbours to form alliancés against 
it ; while, if other States pursue like courses the difficulties of preserving peace will 
continue to grow and as confidence cannot exist nations must remain armed, against 
a sudden attack ”, said Bryce. An inferior code of morality is inevitable so 
long as emphasis on State sovereignty is an accepted principle of International 
e Law. 


INTERNATIONAL LAW AND MonicrpaL Law. 


The Dualistic school of thought considers that International Law and Municipal 
Law are different from each other and this difference arises as a result of the source 
from which each of them springs, The source of municipal law is custom grown 
within the frontiers of the State concerned, but the source of International Law 
is custom grown within the frontiers of the Family of Nations. Customs and Statutes 
are the well-known sources of the Municipal Law. Custom and law-making treaties 
are the well-known’ sources of International Law. 


International Law and Municipal Law differ as regards the relations aig 
regulate. Municipal Law deals with the relations of individuals and International 
Law deals with the relations of States. 

International Law and Municipal Law differ as regards substance also. Muni- 
cipal Law is the law of the sovereign over the individuals subject to the sovereign 
rule. International Law is not law above, but between States and, therefore, 
weaker than Municipal Law, so that, neither as a whole nor in parts International 
Law can be regarded as part of the Municipal legal system. Municipal Law can- 
not alter or create International Law nor can International Law alter or amend 
or create Municipal Law. If, however, International Law, is treated as part of 
Municipal Law, it is by municipal custom or statute and International Law becomes, 
by adoption, part of municipal law. If there is no adoption even in part, municipal 
courts are not bound by International Law and the general rule is, in a case of 
conflict between International Law and Municipal Law, it is the Municipal Law 
that prevails. 

Tse Monti DOCTRINE. 


The Monistic doctrine rejects all the three premises of the Dualists. The 
Monists reject that the subjects of law under the two systems are different. Accor- 
ding to the Monists, in the ultimate, it is the conduct of the individuals that is sought 
to be regulated by both the Jaws. The consequences produced in an international 
sphere by individual conduct is attributed to the Home States. In both the legal 
systems, law is essentially a command binding on the subjects irrespective of their 
will, Teano Law and Municipal Law represent a manifestation of a single 
conception of law. International Law determines the jurisdictional limits of 
poa and territorial competence of a State. It is with reference to a higher 
egal rule, the doctrine of equality of States has been derived and failing such a 
superior legal order each of the sovereign States would claim the highest authority. 
Whatever may be a municipal decision, the international responsibility of a State 
remains and in appropriate cases a State is made internationally responsible for 
the decisions of its courts also. These aspects are illustrated by concrete ‘State 
practice. 


ENGLAND, UNITED STATES AND , ĪNDIA—ÅTTITUDE TO INTERNATIONAL Law. 


In so far, as Great Britain is concerned all rules of customary International 
Law recognised by Great Britain and those rules of customary International Law 
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universally recognised are treated as part of the law of the land and it is in this 
sense that Blackstone stated International Law is part of the law of the land. See 
the following cases : 


Talbot, L. C., in Barbuit’s case, 1735 cas. t. Talbot 281 is stated to have . 


observed that, “ the law of nations in its fullest extent is and forms part of the 
Jaw of England.” ‘This was so, because English Common Law was considered 
‘the embodiment of reason. 

Triquet and others v. Bath’, Heathfield v. Chilton®, Viveash v. Becker®, Emperor, 
Austria v. Dey*, Lord Finlay in the Lotus case (P. CF.) 

This unshaken belief received a set-back in the Franconia case, but the belief 
was restored back again in West Rand Central Gold Mining Co. v. The King®. Even 
in England treaties which would affect private rights or affect common law or 
statute law must receive the assent of the Parliament by means of an enabling 
Act. This is insisted on, because even today the conclusion of a treaty falls within, 
the prerogative of the Crown and the Crown cannot be allowed to legislate in the’ 


guise of making tréaties. Further English Statutes are binding on courts even if ` 


they are in conflict with International Law. 

In the United States, the position of International Law is clearer than even in 
Great Britain. International Law is treated as part of the law of the land and this 
doctrine is fully valid in the United States. In Over the Top (1925) 5 Fed. Rep. 
838, it was pointed out that international practice is law only in so far as the 
United States adopt it, and like all common or statute law, it bends to the 
will of the Congress. See the following cases : 


` The Nereide case®, U. S. v. Smith’, The Scotia’, The Pacquete Habana and the Lola®, 
Republic v. De Long Champs, The Mazel Tov or Cook y. U. S.14, 

But there is a limitation to this rule, viz., that a rule of iaieuiatenal Law 
ought not to conflict with the constitution a the United States. The statutes 
of the Congress prevail over rules of International Law in a case of conflict. - But 
there is always an initial presumption which is, rebuttable that there is no conflict 
between International Law and the Municipal Law in the United States. See 
the following cases: In re Dillon1* and Santovincenzo v. Egan1*, . 


Under the Indian Constitution, it is a Directive Principle of State Poley 
under Article 5r that the State shall endeavour to— 
(a) promote international peace and security, 
(6) maintain just and honourable relations between nations, : 
(c) foster respect for International Law and treaty obligations in the dealings 
of organised peoples with one another, and 
(d) encourage settlement of international disputes by arbitration. 
` While a Directive Principle of State Policy under the Indian Constitution 
may not be justiciable, its principle is nevertheless fundamental in the governance 
of the country and it shall be the duty of the State to apply the principle in the 
making of laws. Further State means and includes the Government and Parlia- 
ment of India and the Government and the legislature of each of the States and 
all local and other authorities within the territory of India or under the control 
of the Government of of India. In other words, the entire Indian administration 
at all levels shall be pervaded with this spirit of high regard not only for International 
Law but also for international morality. I do not think that any Constitution 
of any of the countries of the world so clearly expresses its regard in this behalf. 
items ro to 15 of the Union Legislative List in the VII Schedule to the Constitution 





1. 3 Burr. 1478. $ 8. (1817) 14 Wallace 170. ' 
2. 4 Burr. 2015-16. 9. (1899) 175 U.S. 677, 
3. M. & S. 284, 292, 298. 10. 1 Dall. 11r. 
4. 2 Giff. 628, 678. 1r. 288 U.S. 102, 
z “LR. (1905) 2 K.B. 391. ` 12. 1 Wheaton.667. 
trea } 9 Cranch. 985. . 13. 284 U.S. 30. 
7. (1820 5 Wheaton 153. . : pi : x 
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of India deal with matters international in character and in respect of these items ` 
it is the Union Parliament of India alone that can have the competence to pass 
laws. And when the Union Parliament passes a law with reference to implementing 
any treaty, agreement or convention with any other country er countries or any ' 
' decision made at any international conference, association or other body, it can 

cut across even the scheme of distribution of legislative powers set down in Schedule 

VII of the Constitution. See Art. 253 of the Indian Constitution. As in England, if 
legislation is required to implement the decision of any of the international institu- 

tions, in India also an Act of Parliament would be necessary. Unlike England, the 

general attitude whether to International Law or to international institutions or 

international morality, the Indian attitude is certainly more progressive. 

Though Anglo-American in origin the doctrine of incorporation of customary 
{nternational Law as part of the law of the land, is true now of all the internal 
laws of France, Belgium and Switzerland. Since World War I this doctrine has 

ebeen adopted by other States also. Rules of International Law cannot without 
being expressly adopted by the Municipal Law concerned, become part of the law 
of the land. ‘This is a beneficient doctrine because, the obligations of International 
Law are in the last resort addressed to individuals. It has been noticed that the 
presumption is usually against conflict between International Law ‘and Municipal 
Law and this is so because, International Law is based on common’ tonsent, that 
is why even if Municipal Law does not grant specifically diplomatic privileges, 
such privileges are always presumed to have been granted. ‘The privileges given 
under International Law can also be renounced, and in the absence of specific 
renunciation such privileges cannot be denied to the State concerned. Even if 
a littoral State does not possess a law of maritime belt, the right of the’ State over 
its maritime belt is always presumed and because the Franconia decision of 1876 
produced the opposite result, the Territorial Waters Jurisdiction Act of 1878 was 
passed by the Parliament of Great Britain, to rectify the defect of the Franconta 
decision. ‘ . 
THE AMPLITUDE OF INTERNATIONAL Law. 

Epstein, Wright and Bentwich point to the fact that modern International Law 
is a product of E ENEE A AA and in its inception it applied only to the 
States of Christendom and for nearly four-hundred years thereafter also the position 
remained just the same. The nineteenth century produced enormous changes 
and the amplitude of International Law started growing larger and larger. Ngon- 
Christian States also came within the fold of International Law. Positive Inter- 
national Law refused to discriminate against States in regard to membership in 
the Family of Nations on grounds only of religion. 

The’old Christian States are the original members of the Family of Nations 
because, International Law grew between them through the medium of custom 
and treaties. The new Christian States that emerged later were received into the 
Family of Nations. It'is for this reason that early International Law was called 
European Law of Nations and this description yielded place to Law of Nations and. 
this in turn yielded place to International Law. i 

Christian States outside Europe were later admitted into the Family of Nations, 
such as the American Colonies. The two Christian Negro Republics of Liberia 
in West Africa and Haiti came in later. 

The year 1856 is an epoch-making date in the history of International Law, 
because, International Law ceased to A the Law of the Christian States in that 
year. Turkey was received into the Family of Nations, under Article 7 of the Peace 
Treaty of Paris of 1856. But all the same until 1923 the civilizatión of Turkey 
was considered inferior with the result that the system of capitulations continued 
to remain in Turkey until that year. The second non-Christian State to go into 
the Family of Nations was Japan. 

The position of Persia, Siam, China and Abyssinia in the Family of Nations 
‘was not rendered clear until the close of World, War I, though of course, inter+. 
national intercourse between these States and the other States of the world was 
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` quite free. The close of the World War II saw the emergence of’ China as a Big 

Power with a permanent seat in the Security Council of the United Nations Organisa- 

tion. . 
~ The close of the World War I put an end to the system of capitulations which 
was derogatory to the territorial sovereignty of the non-Christian States. The 
position now is that Egypt, Iraq, Saudi Arabia, Lebanon and Syria are all original 
members of the United Nations Organisation. Religion is no more a test of State- 
hood. 

REGIONAL INTERNATIONAL Law. 


Apart from the variety of rules of International Law noticed already, certain 
peculiar rules have grown up in particular regions of the world on account of certain 
historical circumstances. ‘The American Republics emphasise certain principles 
like those of self-determination, the right to independence, freedom from inter- 
vention on the part of the European States, freedom of expatriation and migra- 
tion, etc., familiarly known as the American International Law. The Pan-American ° 
Union and the Pan-American Conferences are institutions intended to promote 
non-political co-operation between the American Republics and these ‘institutions 
have passed many codifying conventions in the spheres of Private and Public Inter, 
national Law. 

The difference in attitudes which prevailed for sometime towards International 
Law, between the Anglo-American school of thought on the one side and the conti- 
nental school of thought on the other has been bridged by the practice instituted 
by the Permanent Court of International Justice eliminating the doctrine of judi- 
cial precedent, at the same time cultivating a regard for its past decisions. Even 
otherwise the difference between the schools was not real and arose only as a result 
of the terminology employed in the two systems. The initial attitudes of Soviet 
Russia and Germany were not conducive, but these have turned out to be totally 
transient. 

CODIFICATION. 


The Movement for Codification of International Law started as a result of 
the existence of enormous number of rules of International Law, lacking in preci- 
sion as a result of their slow growth. The object of codification is to put at the 
disposal of international tribunals a body of ascertained and agreed rules and 
also to stimulate the desire of States to submit disputes to judicial bodies. The 
movement started towards the end of the 18th century on the suggestion of Bentham. 
Bentham did not aim at codifying the rules of positive International « Law, but 
wanted to produce an Utopian Code for ever-lasting peace. The French Conven- 
tion of 1792 wanted to proclajm the Declaration of Rights of Nations alongside 
the Declaration of the Rights of Mankind of 1789. The draft Articles produced’ 
by Abbe Gregoire in 1795 for this purpose was rejected by the French Convention! 
The Peace Conference at Hague in 1899 indicated that parts at least of Internationa, 
Law could be codified and it was this Conference that produced the Convention 
for thé Pacific Settlement of Disputes and the conventions with respect to Laws 
and Customs of War on Land and the Second Convention was amended in material 
particulars by the Second Hague Peace Conference 1907. This Second Hague 
Peace Conference produced thirteen Conventions: some of which codified parts’ 
of maritime law. ‘The conventions related to pacific settlements, laws and customs 
of war on land and adaptations to Geneva Conventions on maritime war dealt 
with already by the first Conference. The ten other Conventions were new and 
they dealt with use of force in recovery of contract debts, opening of hostilities, 
regulation of warfare and neutrality. 

In 1929, Conventions on treatment of prisoners-of-war, sick and wounded 
were passed. The 1925 Convention dealt with the use of poisonous, and asphyxia- 
ting gases. In the field of peace the period after the World War I produced impor- 
tant pieces of codification under the aegis of the League and the other organisations. 
A rational approach to codification was made by the League. A Committee of 
Jurists was appointed in 1920. It drafted the. Statute of the Permanent Court 
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of International Justice and passed a resolution for the calling of an International 
Conference to reconcile divergent viéws on particular topics of International Law, 
and for consideration of topics not dealt with by International Law. In 1924, 
the League Assembly requested the Council to form a Committee of experts to 
prepare a provisional list of topics to be dealt with by international agreements. 
Towards the end of 1924 the Council appointed a Committee of Sixteen Jurists 
to report to the Council on topics ripe for codification. Sub-committees were 
appointed to make reports and the Committee considered the remarks of the Govern- 
ments on those reports. The Committee then reported to the Council that the 
following seven topics were ripe for codification : 


1, Nationality. 
2. Territorial Waters. 


3- Responsibility of State for damage done in their territory to the person 
*or property of foreigners. ` . 


4- Diplomatic privileges and immunities. 
Procedure of International Conferences, and procedure for the conclu- 
sion and drafting of treaties. 


6. Piracy. 
7- Exploitation of the products of the sea. 


This report with the observations of the League Council was considered by 
the League Assembly in 1927 and the Assembly decided on a Conference at the 
Hague to codify the first three items of the report. Governments were asked to offer 
their remarks. The first Conference of Progressive Codification of International Law 
was held at the Hague on 13th March, 1930, to 12th April, 1930. Three committees 
were constituted by the Conference. The first committee dealt with a convention 
relating to conflict of Nationality laws and a protocol of military obligations in 
case of double nationality and protocol relating to case of statelessness and a special 
protocol relating to statelessness. These Conventions have been ratified by‘a number 
of States including Great Britain. On the question of territorial waters no agree- 
ment could be reached as a problem of contiguous zone was also raised. On subjects’ 
dealt with in an incomplete way the views of the Conference were embodied in 
a report. 

Codification is not a panacea for all the ills of International Law. It is bound 
to interfere with the organic growth of the law through usage and custom. After 
codification, the law may not be able to adapt itself easily and along with it the 
tendency to develop hair-splitting argument and literal interpretation would 
also grow. Codification ‘also cannot altogether eliminate controversies. All 
that codification does is to clear up debatable questions of law. It is also stated 
that because the art of legislation is in its infancy, codification may become clumsy. 
But, the verdict of history is in favour of codification. In order to meet new situa- 
tions suddenly springing up the ends of justice cannot be met by the existing cus- 
tomary rules. Codification becomes inevitable at a certain stage of development 
of law. Codification avoids controversies and the legal system gets a fresh stimulus 
and a spirit of uniformity also comes to prevail. The disadvantages of codification 
can, to a very large extent, be avoided by going slow with deliberate plan and pře- 
paration. Good judicial interpretation can also eradicate faults of codification. 


The Conference revealed a difference in the attitudes to codification, viZ., 
codification conceived as systematisation and unification of agreed principles and 
codification regarded as agreement on hitherto divergent views and practices, 
The working of the Permanent Court of International Justice has revealed that 
the absence of codification is not really an impediment to the development of the 
law by the court. “The primary object of codification of International Law 
is to give clear expression to those branches of International Law with regard to 
which there is already a common measure of agreement,” says Oppenheim ; and 
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this is not a change of existing rules of International Law and this cannot also: be 
done.in any real sense, because, there is no machinery for international legislation. 


1 


DEVELOPMENT OF INTERNATIONAL LAW AS A SOENCE. : 


International I aw, in the sense of the modern definition, is undoubtedly a product’ 
of Christian civilisation, and as such about four-hundred years old. ‘There was no 
doubt a rudimentary form of International Law observed by the ancient kingdoms 
-out of which modern International Law grew. The concept of a Family of Nations is 
purely modern, The Family of Nations idea was absent in ancient times because, no 
vigorous interest of an international kind was there present to knit the ancient king- 
-doms into the Family of Nations. But all the same, there was some sort of inter- 
national intercourse. Wars were waged—the wars ended in peace—treati¢s also 
were entered into. Diplomatic representatives were .réceived and accredited. 
‘There was some amount of international trade. There were also fugitives from 
justice seeking asylum in foreign eountries. On account of these facts, rudimen-, 
tary rules of International Law had grown even prior to the birth of the modern 
International Law or, shall I say, Christian International Law? ~ : 


~ o-*s a ' TEE JEWS, GREEKS, Romans, HINDUS AND CHINESE, 


The Jews, the Greeks, the Romans, the Hindus and the Chinese had their 
own rules and usages in the sphere of International Law. The Jews-gave foreigners 
equality before the law. The Macedonian conquest united the Greek City States 
into a powerful Nation State and from this point of time a new outlook on Inter- 
national’ Law manifésted itself. The Greeks were responsible for evolving many 
rules. of:chivalry. The idea of Family of Nations also took form and shape among 
the Greeks. But the Greeks considered international rules binding religiously 
rather than legally. The Romans had their twenty priests to manage their rei 
relations. These ‘priests applied divine law in this sphere—the jus sacrum or the 
jus fetiale, because, the priests were called fetiale. ‘There could be international 
intercourse between Rome and foreign countries and vice versa if only there ‘was’ 
a treaty and complete Jegal protection, extended to both men and things of the 
countries’ conéerned. With reference to foreigners.present in Rome, Jus Gentium 
was developed by the Pretor Prerigrinus. Jus Civile applied only to Romans. There 
was a clear law of war and peace under the Roman law. The Romans gave really 
the legal rules for the conduct of foreign relations and this contribution of Rome 
‘cannot in any sense be belittled in a study of International Law. A f 


‘ 


Rome in due time absorbed practically the entire civilised world of those times. 
Rome did not know Statesoutside the Roman Empire. That was why so long' as - 
the Roman. Empire lasted, there was no necessity for International Law: - No , 
doubt wars were being fought by the States ‘outside the Empire. Some .laws ‘of 
war were also being evolved in ‘those foreigns States. But in so far as the Ronan: 
Empire was concerned, the position did not change even in early 4th century when 
Constantine the Great made- Chritianity a State Religion and the capital of the 
Empire was transferred to Byzantium from Rome. Towards the end of the 4th 
century the Roman-Empire was divided into Eastern and Western Empires. 
Towards the end of the 5th century, the Western Empire was liquidated and several 
smaller States sprang up. Though these smaller States also followed Christranity,’ 
it took hundreds of years, for these States to become civilized. Charlemagne- 
built the Frankish Empire in 800 A.D. and was crowned the Roman Emperor by 
Pope Leo III. It looked as if the old one Empire had come back so that, theré 
was no necessity for development of International Law. But under the Treaty 
of Verdun, that is within 43 years, the Frankish Empire was cut into three bits, 
-and this gave the impetus to the growth of several States in Europe. Nominally. 
the German Emperor’s title was recognised for several hundreds of years later. 
But the German princes were building up their own States. The secular headship 
-of the Empire by the Emperor and the spiritual headship of the Empire by, the 
Pope, though. recognised theoretically, there was lot of intrigue and quarrel ag’ 
between, these two heads. . The, teachings of Ghristianity could produce no ‘effect: 
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in this foul atmosphere. So the wars were the most cruel imaginable. The process 
started by the Treaty of Verdun in 843 climaxed in the reign of the German Emperor 
Frederick III (1440-1493) and he was the last of the Emperors to be crowned by 
the Pope in Rome. Europe had become divided into several independent States 
by then. It was in this context that an impetus was given to the growth of 
modern International Law. ; 
International intercourse among the ancient States of India had not developed 

to such an extent as to accredit permanent ambassadors in the courts of each other 
to maintain continuity of official relationship between the States. But, of course, 
the importance of diplomatic representation was realised for particular purposes 
and these envoys were regarded as the eyes and ears of the sovereigns accrediting 
them. A high degree of espionage had also developed as a fine art and Kautilya 
in his Arthasastra deals with this matter in full. But, whatever faults there may 
be on the part of an ambassador, his person was inviolable and the Mahabharatha 
esays that ‘ the king who slays an envoy sinks into hell”. The delinquent envoy 
would, of course, be dismissed and be even punished severely. The other ancient 
epic Ramayana also deals with matters of international importance. The Arthasastra 
appears to be the greatest authority on State craft and Politics. The Arthasastra 
ds important for this reason, that it divorces Politics from Religion as does the X Prince. 
‘The Arthasastra can furnish enough material for deep research with reference to 
the concept of International Law among the ancient Hindus. It was Dharma 
‘that was at the back of interstatal relationship and technically it was known as 
Desha dharma, so that the ancient Hindus laid great empahasis on international 
morality as well. Caos 
Traces of International Law in China by Marten is an authoritative book. `~ Intet- 
statal relationship through the agency of diplomats was known to the Chinese. 
Religion was always used to mitigate the rigours of Warsin China. The peculiar 
fact about China in International history is that the Chinese Empire was built 
in complete isolation from the other States of the Wold. In fact- for a long number 
of yeats, China never knew anything about the outside world. The Chinese regarded 
their Emperor as ruling the entire world known to them under the mahdate of 
God. Foreign affairs, therefore, received very little treatment in Chinese politics, 
‘The external contacts, the Chinese had in early times, were only with the barbarians 
at the borders. It is noteworthy the great Chinese philosopher Confucius applied 
rules of propriety both to the relationship of individuals and to the relationship 
of States. As time passed by and China got more and more into contact with 
the external world, these high principles were sought to be applied in all 
branches of international intercourse. -j 


All the ancient States in dealing with matters of international importance 

did not look at the problems that arose from time to time from the standpoint of 
the Family of Nations. This was inevitable in the circumstances. None of the 
ancient’ kingdoms.knew anything about the States lying outside their frontiers.. 


‘Tue FIFTEENTH AND SIXTEENTH CENTURIES. 


The. necessity for International Law was felt with.the nation States. settling 
down in the sixteenth century. Seven causes contributed to the growth of Inter- 
national Law. i 

The first cause that may be referred td is the influence of the civilians and 
cationists who maintained that Roman Law was ratio scripira par excellence, and 
that the German Emperors were only successors to the Roman Emperors. : From 
the Roman Law standpoint the civilians opened up the possibilities of future Inter- 
‘national Law in their commentaries in the corpus juris civilis. The canonists looked 
at the moral and ecclesiastical aspects of many international questions particularly 
in the sphere of war. i 


The second cause was the collection of maritime law. a u 


_ A great collection of maritime law with reference to international trade made 
-its appearance. The customs of maritime trade were collected into codes and 
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the most important of them are the Consolato del Mare of the 14th century—the 
laws of Oleron of the 12th century, the Rhodian laws of the gth century, the Tabula 
Amalfitana of the roth century and the Legis Wisbuenses of the 14th century. | 


The third cause was the constitution of several trading leagues to protect 
traders and trade and the most leading was the Hanseatic League of the 13th 
century. l 

+ The fourth cause commenced with the practice of sending and receiving per- 
manent envoys. 


The fifth cause was the emergence of standing armies in European States 
in the 15th century and this facilitated the growth of laws of war and warfare. 


The sixth cause was the Renaissance and Reformation. The Renaissance 
was that of Science and Arts in the 15th century. The spirit of unification of the 
Christian World was felt in a compelling way. The Reformation put an end to 
the spiritual headship of the Pope over the civilised world. The Protestants refused® 
to recognise the Pope. , 

The seventh cause was with reference to schemes for the establishment of eternal 
peace from the commencement of the 14th century. Though idealistic in nature, 
these schemes pointed to the necessity for evolving an institution to bring about 
peace. It was Pierre Dubois, a French Lawyer in 1305, that proposed an alliance 
with all Christian Powers; the King of Bohemia in 1461, proposed a Federal 
State of Christian States. The third plan was that of Sully in 1603 dividing Europe 
into 15 States and linking them teelt in a Federation. Emeric Curie proposed 
an establishment of Christian States in a Union. 


THE SEVENTEENTH CENTURY. 


It was in the 17th century, that Europe was divided into a number of inde- 
pendent States. There were many things in common which bound the States 
together. There was no question of tolerating international lawlessness; that 
was why the great book of Grotius was well received by States, statesmen and, 
writers, when it appeared in 1624. The publication was well timed, because 
the States of Europe felt a necessity for international Law. Grotius systematised 
the pre-existing International Law and his systematisation was found quite useful. 
That was why he shot into fame. He is hailed as the father of the Law of Nations 
The popularity of the Grotian doctrines was in no small measure due to the attitude 
of the States, viz., that they considered themselves bound by the Law of Nations, 
about the end of the 17th century. The most important thing to notice is that 
in spite of all the vicissitudes of International Relations from the time of Grotius, 
the Law of Nations has constantly grown and developed into a complete system 
‘of I rules. Oppenheim takes the view that the.study of International Law 
has four lessons to teach. 1. Progress of International’ Law depends on the 
overthrow of autocracy by democracy. This is so because, an autocrat is not , 
i eas for a nation, whereas, a democrat is responsible for a nation both inter- 
nally and externally. 2. The principle of Nationality is so vital, that it cannot 
by any means be checked. That is because, it is rooted in a feeling that the com- 
munity which is constituted into a State, is born of the same blood, language and 
interests. This does not however mean that a State cannot comprise of a popula- 
tion of several nationalities. 3. The progress of International Law could depend 
on the extent to which international jurists can prevail over diplomats pure and 
simple. This is so because, the attitude of the jurists is to make International 
Law clear, firm and decisive, whereas a diplomat desires it to remain elastic. 4. Pro- 
gressive development of International Law would depend both on public morality 
and on economic interest. 


Great credit goes to Grotius because, he ‘was the first writer to attempt to 
deal with the International Law as a separate branch of the Science of law. There 
are writers prior to Grotius who have dealt with part of the Law of Nations and 
they are generally known as fore-runners of Grotius. The names of the following 
fore-runners may usefully be remembered. Professor Legnano ‘ of Bologne of 
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136; Belli, an Italian jurist of the,16th century ; Burns of Germany of the 15th 
and |16th centuries ; Vittoria of Salamanca of the 15th and 16th centuries ; Ayala 
of A ntwerp of the 16th century ; Juarez, a Spanish jurist of the 16th. and 17th cen- 
turi: s ; Professor Gentilis of the 16th and 17th centuries, an Itglian jurist who became 
prof :ssor of Civil Law at Oxford, and had written a number of books. Grotius owes 
a loi|to Gentilis. He was considered a wondrous child. He studied law at Leyden : 
hav ng been born in Holland in 1583. He became a Doctor of Laws at Orleans in 
Franice when he was fifteen. He was a Latin poet and a philologist. He practised 
as a lawyer and meddled in politics. This landed him in trouble and he was con- 
dem ned to prison for life in 1618. But within three years he escaped to France. 
He tntered service in Sweden and became-the Swedish minister in Paris. ` He 
died in 1645. Even before writing the book, he took lot of interest in international 
mat ers. When he was twentyfour he publisbed Mare Liberum where he enunciated 
the reedom of the Open Sea for the first time. He wrote De jure Belli Ac Pacis 
Leb1i ILT in France and it is the considered opinion of all that barring the Bible 
*no «ther book has influenced the world so -much as the Book of Grotius. Grotius 
took | special interest in the study of the Law of Nature. It was felt even in his 
time t besides positive law based on custom and legislation of a State, there 
did exist another ie rooted in human reason, which could be felt even without 
the cnowledge of positive law. ‘This law of reason was known as Law of Nature 
‘or Natural law or Jus Naturale. For nearly 200 years after Grotius, there 
was junshakable belief in this Law of Nature. Law of Nature has contributed a 
great deal to the growth of both Constitutional Law and International Law. Law 
mar`hed out of the darkness of the middle ages with the crutches of the Law of 
Nat ire, as it is stated. All that Grotius did was to secularise the Law of Nature 
by ¢ xtricating it from theological dogmas. Grotius was aware that in ancient times 
ther were many customary rules also for the conduct of States, but he kept-them 
apa: t from the rules, which he considered to be the outcome ‘of Law of Nature. 
That is why, he distinguished between Jus Gentium or customary law of Nations 
whith in his language would be Jus Gentium Voluntarium or voluntary law and 
Jus Naturale or Natural Law of Nations. Grotius concentrated more on the 
Nat wal Law of Nations ; but he did not also neglect voluntary law of Nations. 
Gro ius’ fame spread throughout Europe and his book ran into 45 editions and 
mary translations of it were also published. à 


Richard Zouche, Professor of Civil Law at Oxford and a Judge of the Admi- 
ralty Court was a prolific writer and takes credit as the second founder of the Law 
of N: tions. He lived between 1590 and 1660. Zouche laid emphasis on voluntary 
Law >f Nations. Grotius emphasising on Natural Law of Nations and Zouche 
emphasising on Voluntary Law of Nations were primarily responsible for the crea- 
tion of three schools of writers in the 17th and 18th centuries known as I. the 
Naturalists, 2. the Positivists and 3. the Grotians. 


The Naturalists are also known as denters of Law of Nations, that is, Be refused 
to recognise Positive Law of Nations. They claim that all Law of Nations can 
only be part of the Law of Nature. The leader of this school is Samuel Pufendorf 
(1632-1694) of Heidelberg. Natural Law is divided into Natural Law of indivi- 
duals and Natural law of States following Hobbes. The Natural Law of States 
is the Law of Nations according to Pufendorf. The followers of Pufendcrf are 
the German philosopher Christian Thomasius and the English Naturalist Francis 
Hutchinson and Thomas Rutherford. 


The Positivists are the exact opposite of Naturalists and they tenaciously swear 
by a Positive Law of Nations as the outcome of custom and international treaties 
and more important than the Natural Law of Nations. But the Positivist school 
had not gained any ground in the 17th century. because, the field was held by the 
Naturalists and the Grotians. Rachel and Textor are early Positivist writers. 
The leading Positivist writers of the 18th century are Bynkershoek, a celebrated 
Dutch Jurist ; Moser, a German Professor and Martens, a Professor of Gottingen 
University. The influence of Martens, it is stated, is perceptible even now. Mar- 
ten’s strength lies in the fact that he does not deny Natural Law of Nations and 


gù THE. MADRAS LAW JOURNAL. [1954 


in fact he fills the gap in Positive Law of Nations by Natural Law. This positive 
Law of Nations is built on International custom and treaties. 
The Grotians stand between the Naturalists and the Positivists and keep to 
‘the distinction drawn- by Grotius himself between Natural Law of Nations and 
, the Voluntary Law of Nations. But this school attaches equal importance to both. 
The leading Grotians are Wolff and Vattel. Wolff (1679-1754)' was a German 
philosopher. He published some books on International Law and his conception 
of International’ Law is based on his conception of Civitas Gentium Maxima, laying 
‘over-emphasis on the Family of Nations, in fact making the sum total of the States, 
a World State. . 


Vattel (1714-1767) was a Swiss; he attempted to popularise, the teachings 
of Wolff i in the European. courts. Vattel, of course, rejects the ‘civitas, gentium 
maxima’ of Wolff. The bodk of Vattel on the Law of Nations ran through several 
editions in several languages. 


These schools exercised profound influence in the development of the scienceé® 
‘of the Law of Nations of the World and in the book of Oppenheim several treatises 
written in the leading countries of the world are listed to prove the influence of 
the schools and they may usefully be referred to. . 


. _ After the Congress of Vienna, the Powers manifested a very genuine desire 
to be bound by International Law., Then comes the numerous law making trea- 
ties of the 19th century. This was followed by the emphasis more on Positivism 
‘rather then on the Law of Nature in International Law. The Naturalist, the 
Positivist and the Grotian schools occupied the field at the commencement of the 
rgth century, but in the course of the century, Positivism asserted itself though 
it had not become universal. Martens, Cluber, Heffter, Phillimore, Calvo, Fiore, 
Bluntschili, Twiz, Maine and Westlake as pointed out by Oppenheim formulated 
their views from the point of view of State practice, but they also gave a place of 
importance to the Natural Law of Nations. Postivism admitted only the validity 
of the will of the States as the source of International Law and this was natural 
enough because, the close of the 19th century and the opening of the.2oth century 
mark the Golden Age of agressive State Sovereignty. The Positivists regarded 
only Positive Law of Nations as a science. The close of the World War I conse- 
quent upon the attitude to legal philosophy, the develgpment of considerable 
volume of conventional International Law, to a very large extent affected adversely 
the adherence to the Positivist view of International Law. It was recognised 
that Positivism had done real harm to the development of International Law. 
It is now recognised that the gaps left in the international legal system can certainly 
be supplemented hy rules of justice and general principles of law, call it law of 
Nature or the law of Nature with a variable content, or the initial hypothesis of 
International Law, or the fundamental assumption of Society of States, or Reason. 
This practice has in fact been sanctioned by Article 38 of the Statute of the Permanent 
Court of International Justice. That is why Oppenheim rightly points out that 
Positivism can no longer be regarded as being in accordance with existing Inter- 
national Law. As has been already indicated, the Grotian school would nearly 
oe aia the present legal position. The revival of Natural Law in the build-up 
thé international legal system has received, fresh strength after the experience 
of World War II and this must necessarily have a tendency to rattle to a great 
extent a rigid adherence to Positivism. $ 
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OURSELVES. 


From the 5th of July, 1954, the separate High Court for our 
newly formed sister State will commence to function from Guntur. 
Though the seat of the new High Court is elsewhere, with a Chief 
Justice and Judges selected mostly from among the present Judges 
of the Madras High Court there can be no doubt that the new High 
‘Court will follow in the best traditions of the Madras High Court in 
matters of Administration of Justice. Some migration of legal 
practitioners now practising in Madras may be inevitable and it 
may take some time for them to settle down in their new abode. 


It is difficult, nay impossible, to cut oneself away suddenly, from 
one’s moorings, and cease to have any connection with the past. 
Members of the Legal Profession who have now moved to Andhra 
State to practise in the new Andhra High Court will realise the force 
of this statement. There is a large body of reportable decisions of 
the erstwhile composite High Court which have some bearing or 
which are of interest to Advocates of the Madras High Court and to 
those who will be practising in the Andhra High Court. We assume 
that these decisions will occupy a considerable portion of the Reports 
in our Journal during the second half of the current year. In the 
nature of things, references to these precedents will have to be made 
and for the sake of continuity it is proposed to continue to publish 
in the Madras Law Journal till the end of the current year the 
decisions of both the High Courts, without any additional charge 
on the purse of our subscribers. 

Further, it will be sometime before the decisions of the new 
High Court become available for publication and for things to settle 
down also. _ 

J—15 


92 THE MADRAS LAW JOURNAL, [1954 


Accordingly, taking all things into account we propose to 
continue to publish the reports of both the High Courts in the 
Madras Law Journal. For the convenience of subscribers the deci- 
sions of the Andhra High Court will be separately printed. 


From the beginning of January, 1955, we expect to bring out a 
separate Journal for the Andhra High Court. 


A word aboutthe proposed Journal, We had already advertised 
about it, and declared it as the Andhra Law Journal. We under- 
stand that two other Journals have also come into existence under 
this title. It is therefore proposed to issue our New Journal 
under a different title in order to avoid confusión. We are glad to 
announce that steps are already afoot in this direction. We have 
sought the blessings of eminent Judges and senior lawyers, and an 
Editorial Board of men of great eminence in the legal world has 
been formed. Detailed announcement of the Editorial Board, 
subscription rates, etc., will be made in due course. 


We wish to give the assurance to our subscribers that we will 
continue to serve the legal profession in both the States as 
efficiently as we can, and we look forward to the continued support 
of our subscribers in Madras and Andhra States. 
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MODERN INTERNATIONAL LAW.** 
II. SUBJECTS OF INTERNATIONAL Law. 
A By 
N. ARUNACHALAM, M.A., M.L., 
Advocate, High Court, Madras. 
INTERNATIONAL PERSON. 


. It is an International Person, who, is a member of the Family of Nations, that 
is governed by International Law, just as an individual, who is a member of a State 
that is governed by Municipal Law. Thus, a State is a subject of International 
baw, just as an individual is a subject of Municipal Law. States are not alike 
each other, just as all individuals are not alike each other. It isa full-Sovereign.. 
State, that can have full legal capacity in International Law, just as a normal 
adult citizen that can be considered to possess full legal capacity in Municipal Law. 
So it is, that it is stated that a Sovereign State is a perfect person in International 
Law and not a non-full Sovereign State. 


VaRIETIES OF INTERNATIONAL PERSONS. 


Sovereign States are, therefore, the real subjects of International Law. ‘That. 
is why the Permanent Court of International Justice characterised these normal. 
of persons in International Law as independent nations. The not-real Inter- 
national Persons are also touched by International Law and they are the confe- ` 
deration of States, insurgent communities recognised as belligerents and units. 
in a federal structure, etc., etc. These not-real International Persons are like minors. 
‘and other persons in Municipal Law, suffering from legal disability, but who all 
the same are treated as persons, though not with full personality. The not-full 
Sovereign States are equally treated as persons in International Law, but without 
/being accorded membership in the Family of Nations. In fact the personality 
of these not-full Sovereign States depends entirely on the attitude towards them of 
the full members of the Family of Nations. 


Tests oF STATEHOOD. 


- _ _ The tests of Statehood have been laid down by Art. 1 of the Convention on the 
Rights and Duties of States, Seventh International Conference of American States, December- 
26, 1933, U.S. Treaty, Vol: IV 4808— 


(a) a permanent population, 
(b) a defined territory, 
(c) capacity to enter into relations with other States, 


(d) Government. 


When this formulation of tests by the American Convention is amplified, it 
can be seen that there must be a people living together as a community—does not 
matter that they possess different creeds or faiths or speak different languages. The 
people must have a community of interests whatever other differences they may 
possess as between them. Such people must lead a settled life in a fixed territory or 
country and this is so because, a wandering tribe cannot be considered a State. 
So ee ee 

** Second of the series of Lectures delivered under the auspices of Ths Provincial Bar Federa- 
tion, Madras, on the 15th, 17th, 22nd and 25th of March, 1954, when Mr. K. Rajah Aiyar, 
Advocate, presided. 
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‘The Jews were a wandering tribe until 1949, since they were thrown out of their 
homeland 2,500 years ago. There must also be a Government in order that: the 
State represented by the Government may enter into relations with other States. 
An anarchical community cannot be a State, Then the Government, of a State 
must be a sovereign Government. Sovereignty is the supreme authority, not being 
subject to any other external authority, in other words, the State must enjoy full 
independence. India before 15th August, 1947, was not sovereign—she was a 
dependency of the British Crown. Afer 15th August, 1947, India has become 
sovereign in the full sense by the Indian Independence Act, 1947. So Pakistan. 


Not-FULL SOVEREIGN STATES. 


If a State is, therefore, under the control of another State or States, it is not a’ 


Sovereign State. It may be a part-Sovereign State, e.g., the States of the American 
Union, the cantons of Switzerland and the States of the Indian Union or for that 
matter, any of the protectorates. Can these part-Sovereign or not-full Sovereign 
States be regarded as International Persons? In the Austro-German Customs Unton 
(Series AJB 41, P.C.I.J.), Anzilotti gave his opinion that ‘‘ the idea of dependence 
eni necessarily implies a relation between a superior State (suzerain, pro- 
tector, etc.) and an inferior or subject State (vassal, protege, etc.) ; the relation 
between the State which can legally impose its will and the State which is legally 
compelled to submit to that will. Where there is no such relation of superiority 
and subordination, it is impossible to speak of dependence within the meaning 
of International Law.” These not-full Sovereign States according to’ definition 


cannot be considered normal subjects of International Law. At the same time : 


they do have a place in International Law. And some of such States send and 
receive diplomatic envoys and their monarchs enjoy diplomatic privileges. Some 
of them enter into commercial treaties. It is thus, they are International Persons 
of an imperfect variety and that is why Westlake observed, “It is not necessary 
for a State to be independent in order to be a State of International Law.” 


How DOES THE DISTINCTION OF FULL AND NOT-FULL SOVEREIGN STATES ARISE ? 


The entire concept of a full and not-full Sovereign State arises out of the idea 
that sovereignty is divisible, that is to say, the powers of a sovereign need not reside 
ina single entity. There is also the opposite view that sovereignty cannot be 
divided so that a State can either be sovereign or not sovereign. 


Is SOVEREIGNTY DIVISIBLE ? 


De la Republique, 1577, of Bodin introduced for the first time the concept of 
sovereignty as an integral part of political science. Until the end of the Middle 
Ages the concept of sovereignty did not admit of a superior to the Soverain in France. 
It was Louis XI that was the founder of the French absolutism—absolute and per- 


tual power within a State. Bodin said that sovereignty was subject only to the: 


w of God and Law of Nature. Sovereignty, according to Bodin, was an attribute 


of either a king, ifit is a monarchy or of the People, if it is a democracy. Sovereignty: 


was thus above positive law according to Bodin. A contract binds a king because, 
as Bodin would point out, it is so in the Law of Nature. This view of sovereignty 
received wide acceptance in the 16th century. But the subsequent writers, however, 

ted limitations imposed on sovereignty both by the Constitution and positive 
law thereby ‘weakening Bodin’s view of sovereignty. In the 17th century, Hobbes 
went beyond Bodin and according to Hobbes sovereign was not bound by anything, 
not even by the Divine Laws. Pufendorfsaid that sovereignty was no doubt supreme 
in the State, but, however, it is not absolute and, therefore, can be limited. All 
the writers of the 16th century are agreed that sovereignty cannot be divided. The 
18th céntury witnessed the coming into existence of hundreds of princes in Europe 
wha had become really independent of each other, after the Treaty of Westphalia. 
It was in this period that the difference between absolute or full sovereignty and 
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relative or not full sovereignty came to be'recognised. Absolute sovereignty con- 
noted - independence bathe inside and outside and relative sovereignty connoted 
dependence either internally or externally or both ways. This distinction between 
degrees of sovereignty based on the idea of divisibility of sovereignty received 
meaning and significance with the transformation of the Confederation of the Ameri- 
can Colonies into a Federal Union under the Constitution of the United States. 
Even during the 18th century, there was powerful opposition to this view of sovereignty. 
Rosseau in his CONTRACT SOCIAL, 1762, held the view that sovereignty was 
indivisible. In the 19th century, Switzerland and Germany turned into federal 
structures and thus the divisibility of sovereignty idea received a special stimulus. 
While these theories may have great significance in academic discussions the fact 
has throughout been that sovereignty is divisible because, semi-independent States 
have existed through course of history. The problem of the goth century on this 
question of sovereignty assumed new significance particularly after the conclusion 
of the two World Wars. The two World Wars have not shaken the faith of the 
‘Nations that internally, sovereignty is certainly underived power. But, the task of 
an International lawyer is how best to make sovereignty as thus conceived compati- 
bie with the normal growth of International Law. International Law is agreed 
to be binding on States, irrespective of the nature of Municipal Laws and this idea 
necessarily involves the subjection of States to International Law. All the same 
it has been noticed that International Law is weaker than Municipal Law. There- 
fore, the supremacy of International Law over States would be of a restrictive kind. 
Being restrictive in its scope, International Law cannot impose new obligations 
on‘an unwilling State. The abstract Doctrine of Sovereign Equality of States is 
the outcome of the Doctrine of Sovereignty of States, which is accepted as the basic 
foundation of International Law even to-day. Thus the progress of International 
Law would depend, therefore, on the gradual surrender of State sovereignty to 
facilitate International Legislation and the ascertainment of International Law by 
International tribunals. It is significant to notice that in the Permanent Court of 
Arbitration, Prof. Huber observes, “ International Law, the structure of which is 
not based on any super-State organisation, cannot be presumed to reduce a right 
such as territorial sovereignty with which almost all international relations are 
bound up, to the category of abstract rights, without concrete manifestation.” To 
the same effect is the observation of the Permanent Court of International Justice 
in the Lotus case—“ International Law governs relations between independent 
States. The rules of law binding upon States, therefore, emanate from their own 
free-will as expressed in conventions or by usages, generally accepted as expressing 
principles of law and established in order to regulate the relations between these 
co-existing independent communities or with a view to the achievement of common 
aims. , Restriction on independent States cannot, therefore, be presumed.” In 
the opinion of the Permanent Court of International Justice in the Status of Eastern 
Carelia, P.C.I.J. Series B. 5, 1923, ‘‘ the principle of independence of States is the 
fundamental principle in International Law.” According to the Permanent 
Court of Arbitration in the Norwegian Claims against the United States of America, 
XVIII, 1922, “ International Law and Justice are based on the principle of equality 
between States.” So Schwarzenberger states, ‘‘if the independence of Sovereign 
State is the sheet anchor of this legal system, only equality among its members can 
serve as the basis for the legal relations between the subjects of International Law.” 
No wonder, therefore, that in the Assembly of the moribound League and in the 
United Nations, the sovereign equality of member States are recognised. Equality 
of States is thus a corollary of independence of States in the Family of Nations.” 
In the absence of any indication to the contrary parties that go before Internatignal 
tribunals go on a footing of perfect equality as was observed by the Permanent Court 
of Arbitration in the Norwegian claims case, 1922. 


RECOGNITION OF STATES. 


International Law is based on common consent of the States. Mere statehood, 
therefore, would not imply membership of the Family of Nations for a State. In 
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order that a State may become a member of the Family of Nations, it must neces- 
sarily be recognised. The subject of Recognition in Intemational Law has been 
discussed by me in the Sir Alladi Krishnaswami Ayyar’s Endowment Lecture under 
the auspices of the Bar Council, Madras, reported in March, 1954 number of the 
Supreme Court Journal, 


How INTERNATIONAL PERSONALITY CHANGES ? 


The condition of a State as an International Person may undergo several 
changes through course of history. The population may shrink or grow by causes 
natural as well as artificial. The head of a State may also change. There may also 
be dynastic changes in the headship of States, but this is of no consequence in the 
present day politics. The form of government of a State may also be changing 
from time to time. The territories of a State may also undergo changes whether 
on account of Josses or additions. Some of these changes may not be important 
from the point of view of International Law and others may be of importance. In 
so far as International Law is concerned only such of those changes which affect 
the International Personality of a State will be of consequence. A State remains 
an International Person whatever changes may take place with reference to the 
headship of a State, its form, its rank or title or its territory. International Per- 
sonality of a State remains intact though these changes not affecting its personality 
in order to become effective in international relations would require to be recog- 
nised by the other States of the Family of Nations. But these changes do not affect 
the obligations of the State under International Law and the case of the Republic of 
Peru v. Dreyfus Bros.1, emphasises the responsibility of the State for all the acts of 
the former Head though of course, the former Head may have come to power 
by force. The international personality of France had remained intact despite 
the frequent revolutions and ges of governments she has witnessed upto now. 
This is so because, her personal identity has remained intact. There may even be 
a heavy loss of territory and a Big Power may become a small power and even then 
such s State would remain an International Person. 


CHANGES WHICH AFFECT INTERNATIONAL PERSONALITY. 


. We may now proceed to discuss such of those changes which affect the inter- 
national personality of States. A Real Union of two or more States would put an 
end to the personality of the member States. A Real Union may be ushered into 
existence by a treaty recognised by the other States of the world. If former inde- 
pendent States should be linked together under a single monarch, such a Union 
can make for one and the same International Person of a composite variety. A 
Real Union though not a State by itself is a Union of two or more full sovereign 
States, together constituting a composite International Person. This composite 
power brought into existence by the Treaty of Union is well recognised in’ Inter- 
national Law. The member States cannot make wars against each other nor any 
other State may make war against any one of them. Separately a member State 
has no international existence. It is only the Union that can act for each and all 
of the member States. The Real Union of Sweden and Norway was dissolved 
in 1905. The Real Union of Austria and Hungary came to an end in 1918. 


The international personality of a State may suffer by a partial loss of its inde- 
pendence. It is not all restrictions put upon a State that may involve loss of its 
independence, but there are restrictions which may produce such an effect. The 
decision of the Permanent Court of International Justice in the case of the Customs 
Regime between Germany and Austria, P.C.L.J. Series A B No. 41, pointed out that in the 
circumstances of the case the act of entering into customs union with another State 
amounted to a change in status which had a tendency to compromise the indepen- 
dence of the State. Ifa State becomes a Protectorate of another State, its indepen- 
dence would suffer and, therefore, its ‘international personality would be 
affected adversely. If several independent States go into a federal structure there 





1. (1888) L.R. 38 Ch. D. 348. 
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is a transference of part of the sovereignty of the States to the federal Union ; 
the States themselves becoming part-sovereign States, 


NEUTRALISATION, 


Neutralisation produces a peculiar effect on the International Personality 
of the State neutralised. The independence of the neutralised State may not have 
been lost. Definitely there is a profound change in the International personality 
of the neutralised State. Usually a State is neutralised permanently. <A shini 
example of a neutralised State, even to-day, is Switzerland. A neutralised State is 
stated to be an International Person of a particular kind. By a convention of Big 
Powers, a State may be neutralised and in doing so the Big Powers which are parties 
to the convention guarantees for all time the independence of the neutralised State 
on condition that the neutralised State will not take up arms against them and it also 
undertakes not to enter into relations with other States which would have a ten- 
dency to compromise its neutralisation by involving it in a war. A State may be 
‘weak and may not be interested in international politics. But such a State may be 
interested only in its independence and so ask for neutralisation. Neutralisation 
‘was resorted to in Europe in former times to maintain a buffer State between two 
powerful States. Permanent neutralisation of a State ought not to be confounded 
with partial neutralisation of either land territory of a State or part of a river or 
part of 'a canal, the purpose of which is always that war cannot be made or prepared 
there. Any special protection that may be given to a State at the time of war ought 
not to be confused with neutralisation. A unilateral declaration on the part of a 
State that it would ever remain neutral as was the case with reference to U.S.A. 


| zo to the World War I and as is the case with India now ought not to be con- 


K 


with neutralisation, The Big Powers collectively guarantee the independence 
of the neutralised State. The neutralised State can neither seize or acquire terri- 
tory without the consent of the Powers. It must be noticed that in spite of all 
these restrictions imposed by the convention of neutralisation, the independence 
ofa neutralised State does not receive a set-back. The Westphalian Peace recognised 
the Swiss Confederation. The Swiss Confederation except during the French Revolu- 
tion and the Napoleanic Wars maintained a consistent attitude of neutrality. The 
Confederation of Switzerland was turned into the Helvetic Republic by the French 
Republic of 1798. In 1814, again Switzerland became a confederation of States. 


' In 1815 Switzerland was permanently neutralised. The Congress of Vienna 1815 


to which Great Britain, Austria, France, Portugal, Prussia, Spain, Sweden and 
Russia were parties recognised by a declaration, the permanent neutrality of Switzer- 
land by a collective guarantee. After the defeat of Napolean, the Powers assembled 
in Paris recognised this collective declaration of the permanent neutrality of Switzer- 
land. Since then Switzerland has maintained a consistent attitude of neutrality 
and in order to preserve this eternal attitude of neutrality she has built fortresses 
and recruited a large army, During the Franco-Prussian War, 1871, when 80,000 
French troops entered Switzerland, they were forthwith disarmed by Switzerland 
and guarded until the close of the war. The League Council recognised the unique 
situation of Switzerland, and declared that she would not be compelled to parti- 
cipate in any military action or be compelled to permit either passage of troops 
or preparation of war in her territory. 


Belgium was neutralised in 1831 and her neutrality was violated in 1914 by 
Germany. She did not desire to remain a neutralised State after the World War I. 


Under the Treaty of Peace with Italy in 1946, the Free Territory of Trieste 
has been demilitarised and declared neutral. Without the sanction of the Security 
Council, no armed forces will be allowed on this territory. The Government of 
this territory cannot make or discuss military arrangements with any State. This 
is neutralisation of a slightly different kind. 


It must be noticed that, though the independence of the neutralised State 
remains, its international personality undergoes a very radical change. 
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A State becomes extinct as a State when its international personality disappears. 
A State may become extinct and thereby lose international personality by merger, 
by annexation, by disintegration, the disintegrated parts being absorbed by the 
surrounding States. In 1998, the Congo Free State merged into Belgium. In 
1910, Korea merged into Japan. The same result is produced by subjugation of 
one State by another. The Orange Free State and the South African Republic 
were subjugated by Great Britain in 1901. The old State of Poland on disinte- 
gration was absorbed by Russia, Austria and Prussia in 1795. 


SUCCESSION IN INTERNATIONAL LAw. 


The Permanent Court of International Justice, in the case of the Peter Pazmany 
University 1933, AJB 61, P.C.I.J. Series, was called upon to interpret Article 191 
of the Peace Treaty of Trianon which ran thus: 

States to which territory of the farmer Austro-Hungarian Monarchy is trans- 
ferred and States arising from the dismemberment of that Monarchy shall acquire, 
all property and ssessions situated within their territories belonging to the 
former or existing Hungarian Government. 


The Court intimated that the said Article applied the generally applied law of” 
State succession. Only the transfer of the property is subject to conditions and 


. reservations specified in the other articles of the treaty. The question thus arises, 


a 


what is the generally accepted Law of Succession? If an International Person 
undergoes certain changes in its condition, succession operates. Succession takes 
pan when one or more International Persons take the place of another International 

erson as a result of the changes in the condition of that other International Person 
The succession may be universal; it is universal, if an International Person is 
completely absorbed by another International Person by whatever method. The 
succession would be equally universal if a State disintegrates into parts and the 
parts become either separate International Persons or are absorbed by surrounding 
International Persons. 


There is partial succession ; when a bit of a State revolts and declares itself” 
independent. Partial succession occurs when an International Person acquires 
by cession part of the territory of another International Person. Partial succession 
occurs also when there is loss of independence of an International Person either by 
going into a Federal Structure, or by becoming a Protectorate. Partial succession 
operates again when a not-full sovereign State becomes a full sovereign State. 


Do ALL RIGHTS AND DUTIES DEVOLVE ON THE SUCCESSOR ? 


Whatever may be the kind of succession in International Law it is not as if” 
that all the rights and duties of the predecessor State devolves on the successor 
State. There is no unanimity among writers about the items in respect of which 
succession may take place. There are also some writers who deny succession in 
International Law. 


It is agreed that there is no general succession under International Law. When 
an International Person ceases to exist, it is no doubt true that its rights and duties 
disappear, all the same, some sort of succession does operate as evidenced by the 
actual practice of the States. In respect of certain rights and duties, the rule of” 
succession does apply. Whether it is merger, or subjugation, the absorbing State 
remains one and the same International Person. The absorbed State becomes 
extinct as an International Person. 


. Those rights and duties which arise consequent upon the International per- 
sonality of the extinct State do not devolve on the successor State. Equally, obliga-- 
tion arising out of purely political treaties of the extinct International Person are 
not transmitted to its successor. With the extinction of the State which concluded 
political treaties, such as treaties of alliance or neutrality, etc., the obligations. 
arising thereunder also become extinct. Political treaties being personal, depend-- 
ing as they do on the International personality of the contracting State, presupposes 
the continued existence of the contracting State, if they are to have force and effect, 


wee 
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These principles cannot be applied with reference to either commercial treaties. 
or extradition treaties entered into by the extinct States in respect of which succession 
may operate. But if even these treaties should possess some political element of a 
prominent variety, succession may not take place with reference to them. It is. 
well accepted legal position that there is genuine succession to such international 
rights and duties of an extinct State, if connected with its land, rivers, roads, railways 
and the like—in other words, with reference to such of those rights and duties that 
have a local connection with the extinct State. All rights and duties arising out 
of such treaties will devolve on the successor State. 


It is equally clear that genuine succession takes place with reference to fiscal 
property and fiscal funds of extinct State. Fiscal property and fiscal funds accrue 
to the successor State. The report of the Transvaal Concessions Commission, 1901, 
points out that the modern usage of nations has tended in the direction of the 
acknowledgment of the contracts of the extinct State. But, Oppenheim citing Hall 
and Westlake, points out that it is not mere usage but a real rule of International 
Law based on custom, so that the succeeding State will have to take over the debts 
of the extinct State. A private creditor may not get an enforceable right against. 
the succeeding State, but if the private creditor should happen to be a foreigner, 
his home State may extend protection to him by applying pressure to the successor 
State to discharge the debts. The effect of the decisions in Cook v. Sprigg, and the 
West Rand Gold Mining Company v. King?, is that the doctrine that acquisition 
of territory by cession or annexation being an Act of State, the Municipal Courts 
have no authority to give a remedy in an action arising therefrom. To the same 
effect are the decisions in the Secretary State for India v. Sardar Rustom Khan*, and 
Hoani-Te-Henheu Tukino v. Aoeta District Maori Land Board‘. But the practice as 
evidenced by the Peace Treaties concluded after the World War I is to establish a 
rule of International Law that the successor, whether succession takes place by 
cession, annexation or by dismemberment is to respect acquired rights of private 
persons, proprietary, or contractual or concessio . In the Settlers of German 
origin in territories ceded by Germany to Poland, PCIJ Series B. No. 6 the Court pointed. 
out that the successor State cannot relieve itself of its obligations to respect acquired’ 
rights of this kind on the ground of political origin of the rights. In Nieder Strasser v. 
Polish State, Annual Digest 1931-32 case No. 33, the Upper Silesian Tribunal deals 
with restrictive interpretation of the obligation to respect private rights. This 
obligation to respect private rights cannot be got round whether by discriminative 
legislation or by a legislation nominally affecting all residents. The French Court 
of Cassation it is stated, takes an opposite view in In re Kremer, Annual Digest 1935- 
37 case No. 43. ' ` 


There is also a view that the successor State must take over the debts of the 
extinct State even if those debts are greater than the accrued fiscal property and 
fiscal funds. But the Transvaal Concessions Commission 1go1 seems to take an 
opposite view. 


CONTRACTS. 


Leaving aside contracts resulting in financial indebtedness the writers on Inter- 
national Law take the view that the successor State is bound by the contracts of 
the predecessor State, such as for building war ships or coaling a fleet. Oppenheim 
points out that there is no judicial authority to support this view. The same learned 
author points out that if the contract has a local character e.g., a scheme for irriga- 
tion or for building locks in a river, the case for survival of contracts is stronger. 


CONGESSIONARY CONTRACTS 


A State concession has usually a local character. If before the prédecessor 
State becomes extinct, it had done everything to vest the rights under the concession 
in the concessionary, such concessionary contracts would survive the extinction of 





I. E A.C. 572. 3. (1941) L.R. 68 I.A. 109. 
2. (1905) 2 K.B. 391. 4. (1941) AC. 308. 
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the State and bind the successor State. But this cannot be taken as a general + 


statement of law because, each case will depend on its own facts. Protocol XII 
of the Treaty of Lausanne 1923, with Turkey provided for the maintenance by 
succeeding States of the concessions granted by Turkey. But this provision is with 
reference to cession of territory and it is doubtful if the same rule can be applied to 
absorption. The Macromantis Concessions case, (1924) PCIJ Series A No. 5, may 
be examined. In this case some of the concessions formed part of the Treaty of 
Lausanne, so that the obligations arising thereunder were taken over by the manda- 
tory and in fact incorporated in Article 11 of the Palestine mandate. It is also 
pointed out that the mandatory would be bound by the concessions not referred to 
in the protocol also, “ not in consequence of an obligation undertaken by the manda- 
tory, but in virtue of a general principle of International Law to the application of 
which the obligations entered into by the mandatory created no exception.” 


The decision of the Permanent Court of International Justice in the case of 
the Certain German interests in the Polish Upper Silesia, 1926 PCIJ Series A 2, affirms 
the principle of respect for private rights and the indication is that such respect 
for private rights is allied with the principle of respect for vested rights also affirmed 
by the court. The term vested a is not used in the sense that all private rights 
are vested rights. By vested rights the court understeod the vested private rights 
-of foreigners which required minimum protection in International Law by not 
being subjected to the arbitrary discretion of the territorial sovereign. 


UNLIQUIDATED DAMAGES FOR TORTS AND DELICTS. 


( 

There appears to be no liability on the part of the successor State in respect 
-of torts or delicts if the extinct State before extinction had not acknowledged liabi- 
lity and also fixed the compensation payable. On fixing the compensation payable 
there comes into existence a debt which the successor State will have to pay. The 
-award in Browns claim by the American and British claims Arbitration Tribunal 
1924 British Year Book, was followed by the same Tribunal in the Hawaiian Claims. 
But the Polish Supreme Court in Dzterzbicki v. District Electric Association of Czesto- 
«chova, Annual Digest 1933-34 case No. 38, denies obligation to take over liquidated 
‘damages in respect of railway accidents. 


UNLIQUIDATED DAMAGES FOR BREACH OF CONTRACT. 


Breach of Contract is also a wrongful act, but if compensation payable had 
been agreed to by the predecessor State, the successor State will have to discharge 
such lability. Even in case of succession operating consequent upon the establish- 
ment of a federation, no general principle can be enunciated. It all depends upon 
the type of federation ushered into existence.. The United States took over all the 
international relations of the member States. On the other hand the Swiss Confe- 
-deration took over only the more important items of international relations of the 
member States. So that, these aspects will have be examined before the liability 
-of the successor State can be fixed. 


SUCCESSION ON SUPPRESSION OF REVOLT. 


If in a revolt a rival government is set up and the parent government suppresses 
the rival government, the question arises as to who would be entitled to the property 
-of the suppressed government. In respect of property found in the territory of 
the parent government, no question of International Law arises. In regard to 
property found in foreign territory the question would depend upon the fact 
whether it was property seized by the rebel government from the foreign govern- 
ment dr if it was the property acquired by the rebel government itself. In respect 
-of the former the lawful government would be entitled to recover possession success- 
fully, on account of title paramount in the foreign court, and in respect of the latter 
the parent government would be entitled to recover the property as successor to 
tthe rebel government. These principles are illustrated by the following cases : 
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United States v. Prioleau1, United States v. Mc Rae®, King of two Sicilis v. Wilcox®, Re- 
public of China v. Merchants’ Fire Assurance Corporation of New York‘, 


In regard to liability for debts and delicts of the superseded rebel government 
the Mixed Commission appointed by the Treaty of Washington, 1871, held that the 
United States of America were not internationally liable for the debts of the confe- 
erate forces. 


DisMEMBERMENT. 


When there is disintegration of a State and absorption by several States the 
rules applicable to a case of absorption of one State by another would apply. Diff- 
culties in matters of detail alone will arise because, .there are several successors 
to the predecessor State. On dissolution of a Real Union, ¢.g., Norway-Sweden, 
1905, the members became separate and succession operated. All treaties of the 

„Union meant for both the members devolved on the members. 


CESSION. 


Whether it is a case of ceding territory or a case of a part of a territory breaking 
off and becoming a State with reference to righ's and duties locally connected and 
-with reference to fiscal property and funds of such territory there would Bem succession. 
These matters are usually provided for by treaties. 


COMPOSITE INTERNATIONAL PERSONS. 


Normally an International Person is a single Sovereign State with a single 
‘central government representing the State both internally and externally. Such a 
‘State is a simple International Person. The Dominions and Colonies of Great 
Britain gee to the World War I were no doubt States, but they were not Inter- 
natio Persons and in the Family of Nations, they were represented by Great 
Britain, which alone was sovereign, having capacity to represent these States. 


There are also composite International Persons such as Real Unions and Federal 
‘States. In contrast to these Real Unions and Federal States there are also Personal 
‘Unions and Confederated States. 


A Personal Union is a combination of two sovereign States with a single indi- 
‘vidual as monarch, e.g., Great Britain and Hanover (1714-1837). No personal 
Unions exist now. In a personal Union, the two sovereign States remain separate 
International Persons. 


A Real Union as noticed already comes into existence by a treaty and the 
‘States so united come under a single monarch. A Real Union is not itself a 
State, but a Union of two full-sovereign States together making a single but 
‘composite International Person as pointed out by Oppenheim. A Real Union 
is really a compound power. ‘There are no Real Unions now. There was a 
Real Union of Sweden and Norway which was dissolved in 1905. 


Confederated States are a combination of a number of sovereign States joined 
up to maintain both their external and internal independence under a treaty. 
“There is a central organ exercising powers over the States but not over the citizens 
of those States. ‘The member States remain full sovereign States. But Confederated 
‘States have always tended to become federal structures, as illustrated by the United 
‘States of America, Germany and Switzerland. We do not have an example of a 
‘Confederated State now. A federal State is a perpetual Union of former sovereign 
States and the federal government exercises powers over both the member States 
and their citizens. On the emergence of a federal State, the International per- 
‘sonality of the member States comes to an end. 





. Ch. 7. g. (1850) 1 Sim. N.S. 332. 
Eq. 69. 4. Annual Digest 1931-32 No. 45. 
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; VAssaL STATES. 


‘This concept arises out of feudalism. The feudal lord is suzerain over his. 


vassal. In so far as individuals are concerned, this suzerainty disappeared with 
the extinction of feudalism. Jn modern law, a‘suzerain State exercises powers 
over a vassal State and these powers of a suzerain are constitutional in nature. 
Suzerainty is not sovereignty and it is described as a kind of international guardian- 
ship. A vassal State has no place in the Family of Nations because, the inter- 
national personality of the vassal is taken over by its suzerain. But the internal 
independence of the vassal is kept intact. The Native Indian States of India were 
more or less vassal States, though as a matter of fact, their position was even worse 
than vassalage. The vassal States may enjoy some minor rights in International 


Law, which need not be noticed in this discussion. The vassal is bound by every- - 


thing the suzerain does. The last of the typical vassal States was Egypt. 


PROTECTORATES. 


A protectorate is ushered into existence when a weak State by a treaty surrenders 
itself to the protection of a strong State. Usually all the major international 
functions of the weak State are transferred to the strong State by the treaty in consi- 
deration for the protection guaranteed by the strong State. The relation between 
the two States is called a protectorate. The weak State becomes a half-sovereign 


State when it is turned into a protectorate. A protectorate like suzerainty is des- - 


cribed as a.kind of international guardianship. In a case of protectorate, the 
status is determined by the relevant treaty. There are two protectorates in Europe. 


1. The Republic of Andorra under the joint protectorate of France and Spain.. 


2. The Republic of San Marino under the protectorate of Italy. There are a 
number of protectorates outside Europe recognised by the Powers of the world. 
Tunis and Morocco, Annam, Tonkin and Cambodia are protectorates of France. 
The Malay States are protectorates of Great Britain. 


Tue British COMMONWEALTH. 


Prior to World War I, the Dominions of the British Crown had no inter- 
national personality and in spite of their internal independence they were treated 


as merely the colonies of the Crown. Between the two wars, revolutionary changes . 


were produced in the status of the Dominions. The Dominions came to be sepa- 
rately represented at the Peace Conferences of World War I, and each Dominion 
signed the Peace Treaties separately. The Imperial Conference of 1926 declared 
that the Dominions, “are autonomous communities within the British Empire 
equal in status in no way subordinate one to another in any aspect of their domestic 
or external affairs, though united by.a common allegiance to the Crown and freely 


associated as members of the British Commonwealth of Nations”. Thern came- 


the Statute of Westminster, 1931, which more or less declared the independence 
of the Dominions. The Dominions now possess full international personality. 
The position now is that India also is a member of the Commonwealth, but she is 
a Republic. The Commonwealth defies classification and according to Oppem- 


heim it is apparently sui generis. It is not a Federation. It is not also a Confede-- 


ration. It is not a Real Union., It is not also a Personal Union. It is at best a 
Community of States of a particular kind. It is a compact International Organi- 
zation of like-minded States accepting the headship of the Crown. 


MANDATES AND TRUSTEESHIP. 


The method by which the former colonies of Germany and Turkey was detached 
from them after the World War I, is known as the Mandate System. Art. 22 of the 
Covenant of the League of Nations, which as noticed already, forms part of the 
Peace Treaties with Germany, Austria, Bulgaria and Hungary deals with Mandates. 
These detached colonies were not transferred over to the ownership of any other 
country. In fact these colonies were entrusted to certain States called Manda- 
tory States. ‘These States were to administer the colonies entrusted to them on 
behalf of the League in accordance with the terms of agreements between the League 
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-and the mandatories called Mandates. Under Art. 75 of the United Nations Charter 

the Mandate System is replaced by the International Trusteeship System which 
will be noticed presently. The Mandate System is to continue until the Trustee- 
ship System is effectively established. The idea behind both the systems, Mandate 
and Trusteeship, is just the same. The rights of Germany and Turkey in their former 
colonies were completely divested. The Mandatory, however, did not acquire all 
the rights of the former owners. The Mandate was on behalf of the League. The 
Mandate did not contain any cession of territory to the mandatory. The manda- 
tory cannot also annex or cede or otherwise deal with or dispose of the Mandated 
territory without the consent of the League. Even in regard to dealing with the 
inhabitants the Mandatories were subjected to various restrictions. With 
reference to B and C class mandates, the Mandatory had no right to impose compul- 
sory military training except for purposes of internal police and local defence. In- 
habitants of Mandated Territory did not acquire the nationality of the Mandated 
States. The Mandated State was under an obligation with reference to A and B 
-class mandates to adopt a policy of open door, that is, give equal opportunities to all 
the nationals of the member States of the League in respect of trade and commerce. 
The entire object was to help peoples not yet able to stand by themselves under 
the difficult conditions of modern life. The Mandate System was under the direct 
supervision of the League which for this purpose was assisted by the Permanent 
Mandates Commission which consisted of ten ordinary members and one extra- 
‘ordinary member. The majority of members should be nationals of non-manda- 
tory States. The Commission examined the annual reports of the Mandatories 
in the presence of the Mandatory State. This representative was expected to 
answer questions and supply all information and data. The inhabitants of the 
mandated territory could also petition to the League. The petition was forwarded 
by the mandatory State with its remarks thereon. The Permanent Mandates 
‘Commission reported to the League Council. The League Assembly could discuss 
-question relating to Mandated territory. The three classes of mandates in the 
«descending order are A, B and C. 


A Cass MANDATES, 


The former colonies of Turkey had practically reached political maturity and 
their independence was provisionally recognised subject to the rendering of adminis- 
trative advice and assistance by a mandatory until such time they were able to 
‘stand by themselves. The mandatory was to be chosen in accordance with the 
‘desires of the communities of these colonies. This was the criteria for the Consti- 
tution of the A Glass Mandates such as: 


1. Iraq—Great Britain. 
2. Palestine and Transjordan—Great Britain. 
3. Syria and Lebanon—France. ` 


The terms of the mandate indicated the development of these territories from 
mandated status to political independence. In 1930, Great Britain and Iraq 
entered into alliance which was to come into force when Iraq was to be admitted 
to the League of Nations. The Mandate Commission laid down in 1931, the prin- 
ciples of emancipation of a Mandated Territory. In 1932, Iraq was emancipated 
on her giving ‘certain guarantees with reference to protection of minorities and 
certain acquired rights. Iraq came into the League on a resolution of the rgth 
Assembly. 


Syria and Lebanon did not however progress as fast as Iraq. The 1936 treaty 
with France provided for the cessation of mandate and for steps to be taken within 
three years for admission of Syria into the League of Nations. A similar treaty 
was entered into with Lebanon. Before these treaties were ratified, World War II 
broke out. During the war, France declared her willingness to recognise the inde- 
pendence of Syria and Lebanon. In 1944 Great Britain and the United States 
recognised the independence of Syria and Lebanon and they were invited to the 
San Fransisco Conference and they are now original members of the United Nations. 
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In so far as Palestine is concerned, apart from principles arising under Art. 22, 
the mandatory power was obliged to effectuate the Balfour Declaration of 1917 
accepted by the Allied Powers, in favour of the establishment of a National Home 
for Jews in Palestine consistent with the rights of non-Jewish people of Palestine. 
In Sheriff-es-Shanti v. Attorney-General for Palestine!, the Court of Appeal 
at Palestine held that the juridical position of Palestine was that of a 
dependency of the Crown, so that, the Crown could legislate with reference 
to this territory by Orders-in-Council, though such legislation may go beyond 
the powers of mandate. Thus on account of the dual character of the Palestine 
Mandate great difficulties were experienced by Palestine to grow into an indepen- 
dent nation. Great Britain submitted a report to the Mandates Commission in 
1937 which contained a scheme for the division of Palestine into two independent 
States. (1) A Jewish State and (2,. An Arab State united with Jordan ; the places 
of religious worship to be retained under a British mandate. In 1938, Great Britain 
published a White Paper which indicated that drastic conditions would be imposed 
on Jews in regard to acquisition of lands and that within five years thereafter Jewish 
immigration would be stopped. But the Mandates Commission disagreed with 
this White Paper. A joint Commission of Great Britain and United States was 
appointed in 1945 to settle the Palestine question. The commission wanted to 
scrap up the British White Paper of 1939. But Great Britain did not agree. In 
1947, the entire Palestine question was left to the decision of the United Nations. 
A special committee was appointed by the General Assembly in 1947 to investigate 
and report on the solution of the problem. The Committee recommended parti- 
tion of Palestine into Arab and Jewish States and a zone comprising Jerusalem and 
the surrounding areas of Jerusalem to be administered by the United Nations under 
a Trusteeship. A commission was appointed by the Second General Assembly 
to put through these proposals. In 1946 Great Britain entered into a treary of 
alliance with Transjordan recognising Transjordan as a full independent State. 


B Crass MANDATES. 

Because of the backwardness of the people of the Central Africa, the Manda- 
tory was made responsible for the administration of those territories subject to the 
guarantee of the following :— 

1. Freedom of conscience and religion subject to public order and morality. 

2. Prohibition of slave trade, traffic in arms and liquor. 

3. Prevention of establishment of fortifications, naval and military bases. 

4. Military training except for internal police and defence purposes to be 
abjured. ` 

5. Equal opportunity to members of the League in respact of trade and 
commerce. 

British Cameroons—Great Britain. 
French Gameroons—France. 
British Togoland—Great Britain. 
French Togoland—France. 
Tanganyika—Great Britain. 
Ruanda Urundi—Belgium. 
, G Crass MANDATES. 

These are territories found in South West Africa and some of the South Pacific 
Islands quite small in size and thinly propulated and far removed from centres of 
civilisation. Because of their contiguity to the mandatory, it was considered that 


they could best be administered under the laws of the Mandatory as integral parts 
of its territory subject to the safeguards provided for the indigenous population. 
ee 


1, Annual Digest, 1935—37, Case No. 31. 
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South West Africa—Union of South Africa. 
$ Samoa—New Zealand. 
Nauru—Great Britain, Australia and New Zealand jointly. 
Pacific Islands south of Equator—Australia. 
Pacific Islands north of Equator—Japan. 


Art. 22 of the League Covenant did not touch the nationality of the inhabi- 
tants of the mandated territories. These questions were always raised—(1) Have 
they lost their former German or Turkish nationality? (2) Ifso, have they acquired 
any new nationality? The relinquishment of these territories by their former 
owners was more in the nature of dereliction than cession. The terms of the treaty 
undoubtedly divested the inhabitants except persons of German origin of their 
German or Turkish nationality. But they were not invested with any. new nation- 
ality. The resolution of the Legue Council, 1923, enabled individuals in B and 
GO Class mandates to obtain the nationality of the mandatory. By consent of 
League and Germany, the Mandatory of South West Africa passed legislation offer- 
ing collective naturalisation to all persons of German origin with a proviso that 
individuals could reject the offer of British nationality. 


The A Class mandates minted nationalities of their own but not the B and C. 
class mandates. Though the United States was not a member of the League, by 
independent treaties she acquired rights in the mandated areas quite similar 
to the rights enjoyed by the members of the League in such areas. 


‘TRUSTEESHIP. 


At the conclusion of World War II, it was felt that the Mandate system inau- . 
gurated after World War I was a success and that it should be made an integral 
part of the United Nations Organisation. To facilitate this, new machinery called 
Trusteeship was provided for. No limitation of the purpose behind the Art. 22 of 
the League Covenant was at all intended except to the extent of granting indepen- 
dence to certain territories. 


Art. 75 of the United Nations Charter states that the United Nations shall 
establish a Trusteeship system for the administration and supervision of Trust 
Territories. Art. 77 deals with trusteeship agreements and classifies the trustee- 
ship territories thus : . 

1. Territories held under a Mandate in accordance with Art. 22 of the League 
Covenant. ` 


2. Territories detached from the defeated States as a result of World War 
II. 


3. Other territories voluntarily placed under the Trusteeship by their former 
sovereigns. 

The trusteeship agreement in respect of a territory is to be directly settled by 
the States concerned and approved by the Security Council in the case of strategie 
areas and to be approved by the General Assembly in the case of the other trust 
areas. The principles of the Charter would compel the former mandatory states. 
to place the territories in question under trusteeship. Great Britain, Australia, 
New Zealand and France with some qualifications announced in the First Assembly 
of the United Nations to place the Mandated Territories under Trusteeship system. 
South Africa on an allegation of its peculiar position wanted to make the mandated: 
territories part of its own territory after consulting the inhabitants, but, however,. 
the members of the Assembly were not prepared to allow this incorporation. 


Art. 76 of the Charter deals with the objects of the trusteeship—to promote the 
political, economic, social and educational advancement of the individuals of the 
trust territories and this would be the paramount obligation of the Trust Powers. A 
limitation has been imposed on the policy of Open Door because, emphasis is laid 
on the safeguarding of the interest of the inhabitants. This is so becauseg the entire 
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‘Charter is pervaded by the spirit of encouraging respect for human rights and funda- 
mental freedoms for all without distinction as to race, sex, language or religion and 
this is made applicable to trusteeship also. That is why Art. 76 equally recognises 
progressive development of the trust territories towards self-Government and inde- 
pendence in accordance with the freely expressed desires of the people concerned 
in the manner provided for by the Trusteeship Agreement. ‘The object of trustee- 
ship is also the furtherance of international peace and security. The terms of 
administration of trust areas shall be agreed upon by the States directly concerned 
subject to the approval of the Security Council in the case of strategic areas. The 
trust instruments can also be changed only by going through similar procedure. 
The trustee shall either be a State or States or the United Nations as a whole. To- 
wards the end of 1946, the First General Assembly of the United Nations approved 
of the Trusteeship agreement submitted to it with reference to the former mandated 
territories of Tanganyika, British Togoland and British Cameroons to be adminis- 
tered by Great Britain. 


French Togoland and French Cameroons to be administered by France. 
Ruanda Urundi to be administered by Belgium. . 

Western Samoa to be administered by New Zealand. 

New Guinea to be administered by Australia. 

The General Assembly then elected the members of the Trusteeship Council. 


In 1947, the Security Council approved of trusteeship agreements with refe- 
rence to the strategic areas comprising Marianos, Carolina and Marshall islands 
constituting a group of Pacific islands formerly administered by Japan as a Manda- 
tory State. 


The Second General Assembly approved of the trusteeship agreement for 
Nauru. Australia, New Zealand and United Kingdom are administering autho- 
-rity for Nauru, but Australia takes the responsibility for the administration in accord- 
ance with the terms of an agreement between the administering authorities. 


To facilitate the achievement of the objectives, trusteeship agreements follow 
more or less the same pattern. The administering authority gives an undertaking 
to consult with the General Assembly and the Trusteeship Council in discharging 
its functions. The administering authority is responsible for the peace, order and 
good government and defence of the territory. To facilitate the achievement of 
these purposes the administering authority is given full powers of legislation, adminis- 
tration and jurisdiction in the territory. To make the Trust territory to play its 
role in securing International peace unlike the Mandatory State the Administering 
Authority is entitled to establish naval, military and air bases and fortifications 
besides stationing its own forces for purposes of defending the territory. The adminis- 
tering authority is also obliged to deveee free political institutions in the territory 
and to associate the inhabitants in the administration to achieve in the end self- 
Government. Native laws and customs will have to be preserved. The mono- 
polies that may be created by the administering authority must be in the interest 
of the inhabitants. “So the unconditional open door is absent in the trusteeship 
system. Subject to public order and morality complete freedom of conscience of 
the inhabitants should be guaranteed. The educational advancement of the in- 
habitants of the Trusteeship Areas should be promoted. Any dispute between a 
member of the United Nations and the Administering Authority regarding the 
trusteeship agreement shall be submitted to the International Court of Justice.  ' 


There is not much of difference between the Trusteeship agreements for stra- 
tegic and non-strategic areas. The Administering Authority for security reasons 
‘may impose restrictions in regard to annual reports and visits to strategic areas. 


_ The trusteeship system places the ultimate responsibility for the administra- 
tion of Trust Areas on the Security Council if they are strategic and on the General 
Assembly if they are non-strategic. The annual Reports are to be submitted, to 
the General Assembly or the Security Council as the case may be. ` 
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The function of supervision of Trust Areas is conferred on the Trusteeship 
Council ; one of the six principal organs of the United Nations. Under the autho- 
rity of the General Assembly it considers reports, examines petitions from inhabi- 
tants, arranges periodic visits to the Trust areas, prepares questionnaire on political, 
economic, social and educational progress and takes all appropriate action under 
the trusteeship agreement. The administering authority must designate a repre- 
sentative to attend the session of the Trusteeship Council when the annual reports 
are considered. 


Membership of Trusteeship Gouncil is confined to States which are members 
of the United Nations. Each member has.a single vote. Representatives of the 
States must be specially qualified and the States in question are (1) the States 
which administer the Trust area, (2) those permanent members of the Security 
Council who are not administering trust areas, and (3) States elected for three 
years by the General Assembly. The total membership of the Trusteeship Council 
is equally divided between the members of the United Nations who administer 
these areas and the members who do not. The Permanent Mandates Commis- 
sion consisted of individual members not representing any Government. 


The right of supervision is concurrently enjoyed both by the Trusteeship 
Council and the General Assembly. Decisions of the Trusteeship Council are 
taken by majority vote in order to avoid political compromises. 


The sovereignty over trust areas is vested in the Trustee Powers subject to 
the supervision of and accountability to the United Nations. It is only theoreti- 
cally imhabitants of trust areas do not possess the nationality of the Trustee Power. 
‘This is so because, they are not part of the territories of the Trustee Power. The 
“Trustee Power cannot deal with Trust Areas without the approval of the United 
Nations in which, it is stated, the residuary sovereignty is considered to reside. 
‘The entire scheme of trusteeship under the Charter and according to the agree- 
ments is not to vest the sovereignty over the Trust Area in the Administering 
Authority. 


DEPENDENT PEOPLES. 


\ 

The Charter concerns itself with dependent peoples outside the Trusteeship 
system. Fundamental freedoms are also to be secured to these peoples., In the 
declaration regarding non-self-governing territories, the members of the United 
Nations administering territories whose people have not yet attained a full measure 
-of self-government recognise the principle that the interests of the inhabitants of 
these territories are paramount and accept as a sacred trust ; the obligation to ` 
promote to the utmost............ the well being of the inhabitants of these terri- 
tories. The obligation includes the promotion of the political, economic, social 
and educational advancement of the inhabitants and the development of self-govern- 
ment suited to their needs. But no machinery has been provided for to promote 
‘the interests of these people. But the States in charge are required to transmit: 
to the Secretary-General statistical and other information relating to economic, 
social and technical conditions for information purposes. The United Nations, 
-of course, does not possess powers of supervision and scrutiny with reference to 
these dependent areas as in the case of Trusteeship. But the General Assembly 
may discuss questions relating to these areas and may also make recommendations 


in order to achieve the purpose of the Charter, by virtue of the powers conferred 
-on it under Art. r0 of the Charter. 
` 


Tee Hoty Sze. 


When the Law of Nations was born, the Pope was the head of the so-called 
‘Papal States. This State was founded by Pepin-le-Dref and his son Charlemagne - 
as a token of gratitude to the Popes Stephen II and Adrain I, who crowned the- 
father and son respectively as kings of the Franks. The Popes ruled the Papal 
-States till 1798. For three years after 1798, the Papal territories became a Republic, 
‘but the old order of things were re-established in 1801. In 1814, the Pope got 
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back his Papal States and the Popes continued to rule over the Papal Statea until 


1870. Italy annexed the Papal States in 1870 and made Rome its-capital. But, . 


this annexation’ by Italy threw upon her an obligation to find a place for the 
Holy See and the Pope in view of their importance to the Roman Catholic world. 
There was no question of catholic sentiment tolerating the position of Pope as a 
subject of Italy and the Holy See being a part of the Italian kingdom. ‘Therefore, 
ta meet the situation, the Law of Guarantee was passed by the Italian Parliament 
in 1871, but successive Popes refused to recognise thislaw. But the Law of Guarantee 
was, however, used. The envoys that were accredited to the Italian Court by foreign 
States were also acredited to the Papal Court.: The agreements entered into with 
the Holy See were called concordats andthe Supreme Court of Bavaria in In re 
A nun’s dress!, held that a concordat had the same internal validity as a treaty. 
As a matter of custom, the Holy See acquired a quasi international position but the 
Lateran Treaty, 1929, concluded between the Holy See and Italy; completely 
acknowledged the sovereignty of the Holy See in international matters. The meme 
bership of Holy See in the Family of Nations which was snapped in 1871 was res- 
tored back by the Lateran, Treaty‘of 1929. The Vatican City is a case of abnornial 
statehood and this aspect of the matter has been noticed by me in the lecture on 
Recognition in International Law.” 2 


Tue STATUS OF STATES IN THE FAMILY oF NATIONS. 


Writers on International Law until the rgth century held the view-that the 
‘membership of the Family of Nations conferred certain fundamental. rights qn. 
the member. The followers of the State of Nature tradition like Vattel and others, 
characterised certain rights belonging to a State as a member of the F amily of 
‘Nations, fundamental or essential or absolute.’ The other rights belonging to a 
‘State were characterised as derivative, secondary or relative. Fundamental rights 
inherently belong to a State and are necessary for the very existence: of a State and 
‘these rights result in favour of the State as the direct consquence of its sovereignty 
Jisted thus : (1) Righit to existence. (2) Right to independence. (3) Right to equality. 
(4) Right to respect. (5). Right to territory. These rights are inalienable in charac- 
ter in just the same manner as the rights of man as a free citizen in a State are in- 
alienable. The object of vesting fundamental rights in a State appears’ to have 
‘been to protect the weaker States of the world. These rights have grown as a result 
“of custom and therefore, treated as part of International Law. But Fenwick points 
‘out that there was no reason to assign to these rights any inherent or absolute charac- 
‘ter. ‘The State was made for man, not man for the State.” International Law 
need not also continue for all time a law of sovereign States. These fundamental 
‘rights' were always considered worth fighting for, because, any danger to these 
‘rights would affect the international personality of the State concerned: The 
“American States always desired to proclaim a general declaration of rights of States. 
It is stated by Fenwick that the Declaration of the Rights and Duties of Nations adopted 
‘by the American Institute of International Law in 1916 was followed by a project entitled 

` Fundamental Rights and Duties ‘of American Republics prepared for submission to the 
International Commission of Jurists that met in Rio-de-Janeiro in 1927. The Commis- 
gion on this basis submitted.in 1928 a draft treaty on States, their existence, equality 
‘and recognition. Because this draft treaty contained an absolute form of the 
doctrine of non-intervention, the United States opposed it and it failed. The 
Monte-Vidieo Conference, 1933, took the first official action and a convention of 
-rights and duties was adopted which stated among other things, that the political 
‘existence of a State was independent of recognition, that the States were juridically 
-equal, that the fundamental rights of a State were not susceptible of being affected. 
in any manner, that recognition of a State signified the acceptance of its personality, 
-that no State had a right of intervention in the internal or external affairs of another 
‘State, that the nationals and the foreigners were under the protection of the same 
-law and that the foreigners were not entitled to any indulgence, that disputes should be 
isettled by pacific methods and territorial acquisitions and other advantages obtained. 
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by force ought not be recognised. Many of these principles were reaffirmed at 
the Conference of Buenes Aires, 1936, and again by the Conference at Lima, 1938. 

. The Conference of 1945 on Problems of War and Peace held at Mexico passed a resolu- 
tion for the preparation of a declaration of the rights and duties of States to be an- 
nexed to a Declaration of the International Rights and Duties of Man to the Charter 
of Pan-American States. The fundamental rights as listed by Oppenheim are 
rights of existence, of self preservation, of equality, of independence, of territorial Supremacy, 
of holding and acquiring territory, of intercourse and of good name and reputation. ‘These 
are rights bound up with the position of States in the Family of Nations, and they 
exist whether they are fundamental or not. 


Eguatiry, RANK AND TITLE. 


Equality before International Law is a derivative of International personality 
as pointed out by Oppenheim. Whatever inequality may exist between States 
ewhether on account of size, population, power, the degree of civilisation, wealth 
and other qualities, all States are equal in the eye of International Law. Every 
State has only one vote in respect of matters to be settled by consent. 


The weight of a vote of a weak State is equal to the weight of a vote of a powerful 
State. 


No State can claim jurisdiction over another State. A State, therefore, cannot 
be sued in a foreign forum, if it does not voluntarily consent to submit to the juris- 
diction ‘of the foreign forum. 


Courts of one State do not impugn the validity of the official acts of another 
State. $ 


The principle that each State is the legal equal of every other State found ex- 
pression in the Treaty of Westphalia. Vattel said that men were by nature equal 
and so States composed of men must be equal to each other. ` “ A dwarf is as much 
a man as a giant is ; a small Republic is no less a sovereign State than the ‘most 

` powerful kingdom.” This has become a classic. The Anglo-American courts 
have therefore stood by the principle of jurisdictional immunity. : 


This rule of legal equality of States ought not to be confused with political 
equality. States are not politically equal as a fact. The Great Powers always lead. 
Oppenheim says, ‘‘ Great Powers do not enjoy any superiority of right, but only a 
priority of action. Nor has a State the character of a Great Power by law. It 
is nothing else than actual size, strength and economic influence which make a State 
a Great Power.” A Great Power to-day may become a Small Power to-morrow 
owing to various causes. 


There was a departure from the Doctrine of Legal Equality of States for the first 
time in the Constitution of the League Council and the governing body of the Inter- 
national Labour Organisation. It had to be done in order to make the International 
Organisation really progressive. Even prior to the League, it was felt that sacrifice 
of a measure of theoretical equality of,smaller States would more than be compen- 
sated by increased guarantees of their independence in the F amily of Nations: 
The rule of unanimity resulting as a direct consequence of the Doctrine of Equality 
soon came to be abandoned in a small way. va 


The Charter of the United Nations professes to be based on the principle 
of the sovereign equality of all its members and this principle is given effect to in 
the structure of the General Assembly where representation and voting are equal. 
But in the executive body of the organisation, the Security Council, the Big Five— 
Great Britain, the United States, Soviet Russia, France and China—are given per-’ 


manent seats and the remaining six seats of the Security Council are filled by perio- | 


dic elections. The principle of equality in voting power is departed from in the 
Security Council by insisting on the rule of unanimity in all decisions other than 
those relating to procedural matters. Oppenheim `'states rather Lauterpacht- 
states, “ one of the consequences of that inequality of voting power is that the ascer- 
tainment and enforcement, by an overriding decision of the Council, of obligations: 
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of pacific settlement and of International Law generally, is legally possible only 
as against those members of the United Nations which are not members of the 
Security Council.” This is a rude shock to the time honoured rule of Equality of 
States. Another departure from this ancient doctrine is that all the Powers other 
than the Great Powers are bound unless of course, they choose to withdraw from 
the organisation, by amendment of the Charter ratified by a two-thirds majority 
of the members of the United Nations including the five permanent members of 
the Security Council. ~ . 


While States are equal to each other as International persons, they are not 
equal in rank. But questions of rank are not important in the modern world. 
The Congress of Vienna, 1815, intended to establish an order of precedence within 
the Family of Nations. But this was dropped on account of practical difficulties. 
To avoid embarrassment for States of same rank when signing an international 
treaty they used to observe an usage known as Alternat. The signatures alternated 
in a regular order or determined by lot, each State signing first the copy which belongs 
to it. Often they resorted to signing the names in the alphabetical order in French 
or used to sign pele-mele. Titles do not exist for States now, though questions of 
title used to be important in former times. 


Quite like individuals, States were also considered entitled to a fundamental 


right of reputation and good name. But such a right does not exist because, there - 


is no corresponding duty in International Law. The reputation of a State would 
be conditioned by the behaviour of its citizens. A State so long as it exists is 
entitled to its dignity. That is why as a matter of custom, there is reciprocity in 
regard to recognition of certain rights and ceremonials. That is why also the 
Heads of States and their envoys shall be given ex-territoriality and inviolability. 
That is why also Public Vessels are granted ex-territoriality in foreign waters. That 
is why also flags and coat of arms shall be treated with respect. Maritime ceremo- 
nials between vessels and between vessels and forts belonging to different States 
are observed. In the Open Sea these ceremonials are considered as mere acts of 
courtesy, recognising the dignity of States. These are products of International 
usage. A maritime ceremonial is put through by dipping the flag or striking the 
sails or firing guns. In the territorial waters, the maritime ceremonials to be 
observed can be enforced by the Law of the littoral State. 


THE Aspects OF INDEPENDENCE AND SOVEREIGNTY. 


Sovereignty of a State in the sense of supreme authority totally independent 
of any earthly power signifies independence. For the purpose of our present dis- 
cussion independence would mean external independence involving complete free- 


dom of action for the State outside its national frontiers in its intercourse with : 


other States. It goes without saying that sovereignty does mean also complete 
internal independence. In the exercise of internal independence, the sovereign 
ets supreme authority over all persons and things inside the territory of the State 
familiarly described by the text writers as either territorial sovereignty or dominium. 
The power of the sovereign over its citizens whether inside or outside the” State 
is personal and it is familiarly described by text-writers as either personal supremacy or 


political sovereignty or imperium. It is thus an independent State or a Sovereign State . 


‘or an International Person by whatever name called, possesses independence 
and territorial and personal supremacy. Territorial as well as personal supremacy 
and independence are qualities belonging to a full member of the Family of 
Nations completely protected by International Law. That is why a State can 
demand of other States to abstain from and prevent also their agents and subjects 
from committing acts which would amount to violations of the territorial and personal 
` supremacy and independence of the States. Externally, if a State is not under, a 
disability imposed by treaty obligations, it can manage its international affairs in 
any manner it pleases‘ whether by entering into treaties of alliances or by sending 
and receiving envoys or by acquiring and ceding territories or by making war and 


peace. 


ana 
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By virtue of its internal independence, a State is-free to adopt any constitution 
it pleases, pass any law it pleases, build up its defences in any manner it pleases, 
adopt any commercial policy it pleases. All persons and things inside the State 
territory are completely under the jurisdiction of the State by virtue of its territorial 
supremacy. That is why even a foreigner can bé compelled to pay taxes or serve 
in the police in order to preserve the order, peace and safety of the State. Aliens can 
also be expelled or they may even be prevented from entering into the State. Foreign- 
ers may be given hospitality, even though they may be guilty of offences committed 
abroad, provided they do not abuse the hospitality shown, say, by makirlg attempts 
against the State. With the consent of the foreigner he can also be natural- 
ised. Because of the personal supremacy over citizens a State can deal with them 
in its discretion whether inside or outside the State. That is why citizens of a State 
when abroad can be recalled either to serve in the military or to pay taxes. Even 
marriage and dispositions of property by citizens abroad can be controlled by the 
laws of the home State. The Indian Penal Code is clear ; if an Indian citizen 

„Should commit an offence abroad; he can be tried and punished by an Indian Court 
on his return. Every other State of the world is under a duty to respect these rights 
of a State. 


Independence is not licence. The very fact of membership of a State in the 
Family of Nations restricts its freedom of action with reference to other States: 
‘The complete freedom of management of foreign affairs of a State can certainly 
be curtailed by treaties of alliances and neutrality. It can, therefore, be appreciated 
that in actual practice independence is a question of degree with reference to each 


particular State. 


Territorial supremacy again is subject to well understood restrictions imposed 

by customary International Law, ¢.g., every State can demand as a matter of right 

. innocent passage of its merchantmen through the maritime belt of another littoral 
State. Navigation on International Rivers in Europe is open to merchantmen 
of all States. Foreign Heads of States, envoys and public vessels are granted ex- 
territoriality as a mattcr of customary International Law. By virtue of the right 
of protection given to the home State over its citizens abroad, a foreign State 
cannot treat them in an arbitrary way, ¢.g., a foreigner cannot be compelled to 
serve in the army or navy. A State again is not allowed to alter its territory to 
the disadvantage of its neighbour, say, by altering the flow of a river that flows 
through both the States. The territory of a State also cannot be abused to the 
disadvantage of its neighbouring States. A State is also not allowed to permit 
on its territory, preparation of hostile expedition against another State. Besides 
these customary obligations, other obligations under treaties may also be assumed 
by a State. When it is stated that a State is bound to prevent acts of hostility, 
it does not mean that it is bound also to prevent all acts of private individuals 
which may either be inimical or critical of a foreign State or its policy and thus 
it is, that revolutionary propaganda against foreign States by private individuals need 
not besuppressed. But at the same time, any subversive activity amounting to a 

~ hostile expedition will have to’ be suppressed. 


While personal supremacy extends over citizens abroad, the home State is 
certainly restricted in the exercise of such jurisdiction by the power of foreign State 
_ to deal with persons in its territory in accordance with its laws. Nothing can be done 
by a State in the exercise of this jurisdiction which would amount to a violation 
of the territorial supremacy of the foreign State. This personal supremacy can 
also be restricted by treaties as in fact Bulgaria, Montenegro, Serbia and Rumania 
were obliged not to impose religious disabilities on their subjects by the Treaty of 
Berlin, 1878. This is also the principle of protecting racial, religious and linguistic 
minorities by treaties. Further the present tendency is in favour of humanitarian 
intervention, so that, whatever may be the personal supremacy of a State, it.would 
be bound to respect the fundamental human rights of even its own citizens and 
this is one of the principal purposes of the United Nations Charter, though not 
backed by legal sanctions. : 
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SELF-PRESERVATION. 


Self-preservation is considered a fundamental right of every State. The 
normal rule of International Law is, as has been noticed already that every State 
in the Family of Nations must respect every other State. But the violation of the 
personality of one State by another is certainly allowed if the violation is for the 
purpose of self-preservation of the violating State, so that, the rule of self-preserva- 
tion is really an exception to the rule of respect for the personality of another State. 
When it is, gonceded that there is a right of self-preservation, it does not mean, 
however, that all acts of violence done in the name of self-preservation should be 
stood by the victim State. In fact these violations can certainly be repelled and 
in particular cases indemnities may also be demanded for the injuries caused by 
acts of violence in the name of self-preservation. But violations of a State’s persona- 
lity in the name of self-preservation are excused only in cases of necessity. The 
acts of violente must strictly be confined to those acts that are strictly necessary 
for self-defence. Mr. Webster, the American Secretary of State defined necessity 
which would be an excuse as a necessity of self-defence as being, “ instant, over-e 
wh-lming and leaving no choice of means and no moment for deliberation.” Self- 
defence has a wider meaning in this context. In the narrower sense, self-defence 
will have reference to defence against acts of individuals only. In a wider sense, 
self-defence would mean the warding off of a disaster either caused or threatened 
by the work of nature. If redressal could be had without recourse to the doings 
of acts of violence then acts of violence done will not be considered justified. ` The 
State concerned is itself the judge of the necessity or otherwise for a case of self- 
defence. Even so, the State cannot make an arbitrary decision because, when the 
time comes for explaining its conduct, it may have to submit to a judicial or quasi- 
judicial determination of the case for self-defence set up by it and in such a case, 
it is only if the State had acted rightly it would without hesitation submit for such 
judicial determination. If, on th: other hand, the State should show reluctance to 
submit to judicial determination of its case for self-defence or should refuse to submit 
to such determination, it would amount to a prima facie case of a violation of Inter- 
national Law under cover of self-preservation. The United Nations Charter also 
affirms this right of either individual or collective self-defence in a case of armed 
attack against a member of the United Nations until the Security Council takes 
action. But the Charter takes particular care to mention that all steps taken in 
the exercise of self-defence must be reported to the Sccurity Council. (Vide Article 
51). o 

There are some illustrative cases on this question of self-preservation in Inter- 
national Law. 


THE Cast oF THE Danish FLrET (1807). _ 

Great Britain became aware of a secret clause of the Treaty of Tilsit, where- 
by Denmark was to be coerced ina stated contingency to declare war against Great 
Britain and that France should be permitted to use the Danish Feet in such an event 
against Great Britain. ‘The position was that Great Britain was actually at war 
with France. It was also clear that there was no question of Denmark defending 
herself against a danger that was so imminent. Great Britain requested Denmark 
to surrender her fleet on promise of return after war. Further Great Britain 
also offered to Denmark all means of defence against France and guaranteed the 
territorial integrity of Denmark. Denmark however, refused this offer. Rightly 
therefore, Great Britain considercd that a necessity for self-defence had arisen and 
shelled Copenhagen and captured the Danish Fleet. a 


THe Case or AMELIA IsLAND (1817). 


Amelia Island is in the mouth of Saint Mary river. It belonged to Spain in 
1817. It was seized by a band of buccaneers at the instance of their leader one 
Mc Gregor and he preyed upon the commercial traffic of Spain and United States, 
on behalf of the insurgent colonies of Buenos Aires and Venezuela. Spain was 
helpless. Therefore President Monroe sent a warship to the island to expel the 
marauders and destroy their: troops. i : 


+ 
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Tue CAs or THE CarRoLine’ (1837). 


In the course of the Canadian rebellion, several rebels seized the Navy Island 
on the Canadian side of the Niagra river and from there chartered a vessel, the 
Caroline, to convey war material from the American side of the river to Navy Island 
and from there to Canada proper. A British force was sent by Canada to the 
American side of the river to seize Caroline and set fire to her and this was done 
and Caroline was sent adrift down the Niagra falls. In the course of the engage- 
ment two Americans were killed and several others wounded. The United States 
protested. Great Britain pleaded self-preservation on the footing that there was 
no time for reflection. While the principle of self-preservation was affirmed by 
the United States, she denied the existence of such a necessity. Great Britain 
apologised for the violation of the American territory and the United States did 
not press the charge further. 


Tue AMERICAN Expeprrion NTO Mexico (1916-1919). 


ý In order to protect the American citizens and their property and to punish 
violations of American territory, the United States sent on many occasions expedi- 
tionary forces during the days of Civil War and disorder in Mexico. 


TuE GERMAN INVASION OF LUXEMBERG AND BELGIUM. <- 


On 1st August, 1914, Germany declared war on Russia. She had not declare 
war on France. At this stage, Germany marched her troops into the neutralised 
State of Luxemberg and occupied the territory. The next evening the German ° 
ambassador gave an ultimatum to Belgium demanding right of passage of German 
troops, failing compliance Belgium was to be treated as an enemy. Belgium refused 
and German troops marched in and subdued Belgium. Belgium remained in the 
possession of Germany for the whole of World War I. These violations were sought 
to be justified by Germany on the ground that she was then threatended by an 
attack from Russia and another attack by France and therefore, a necessity for 

_self-preservation hid arisen. The allies considered this merely a pretext on the 
part of Germany because, according to th:m the threats were non-existent and the 
aoe perhaps right, because, it was Germany that declared war on Russia 
and France. ' 


THE JAPANESE INVASION OF MANCHURIA (1931). 
There was a dispute between China and Japan about Manchuria in 1931-32. 


In the course of this dispute, Japan invoked the principle of self-preservation for 
commencing military operations against China. The Commission of Inquiry 
appointed by the League Assembly held against the plea of Japan, but conceded 

t the officers on spot may well have considered in good faith that a case for self- 
preservation had arisen. Japan, however, questioned the competence of the 
Committee to pronounce on the matter and claimed that she alone could be the - 
judge of the situation and the action taken. ; , 


Tue SINKING OF THE FRENCH FLEET Aar ORAN (1940). 


After the French surrender to Germany in World War II, a good part of the 
French fleet took refuge in the North African port of Oran in June, 1940. Tn 
July the British demanded of the French Naval Commander to permit the French 
fleet to sail under British control to a British port to be restored after war or to 
sail to some distant French port either in th: West Indies or Martinique to be demi- 
litarised or be sunk by the French forces themselves in order to prevent the fleet 
falling in German hands. The French Naval Commander rejected this demand. 
The British bombarded the fleet and practically destroyed it. All the conditions 
requisite for the exercise of the fight of self-preservation were complied with by 
Great Britain. 


The transfer of destroyers by the United States to Great Britain in 1940 and 
the passing of the Lend-Lease Act, 1941, by the United States as a neutral at the 
„commencement of the World War II are stated to be strictly in conformity with 
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e 
the General Treaty for the Renunciation of War. This violent departure from 
traditional attitude to neutrality was further justified by the, United States on the 
ground of self-preservation. These acts of the United States are hailed as great 
contributions by the United States to the survival of International Law as a code of 
international conduct. 


INTERVENTION. 


Intervention is a very serious matter. It arises in an extraordinary situation. 
It is not allowed normally because, it is a grave violation of the international per- 
sonality. Intervention may violate either the external independence or the terri- 
‘torial supremacy or the personal supremacy of a State in question. Intervention 
takes place either by virtue of a right conferred by a treaty or it may take place 
without any such right, but at the same time, excused by International Law in 
appropriate circumstances. Oppenheim says, “ Intervention is dictatorial inter- 
ference by a State in the affairs of another State for the purpose of maintaining or 
altering the actual conditions of things.” Intervention strictly so called is always, 
dictatorial. That is why intervention cannot take in good offices or mediation or 
intercession or co-operation. In 1826, Great Britain sent troops to Portugal at 
the request of Portugal to suppress a révolution led by Don Miguel. To suppress 
the Hungarian Revolt, Russia sent troops to Hungary in 1849. These are not 
cases of intervention. i 


Intervention as of right must be distinguished from other kinds of interven- 
tion—the former is not a violation of the sovereignty of a State in any sense ; inter- 
vention as of right could amount to a legal restriction on either the independence 
or territorial or personal supremacy of the State concerned. A right to intervene 
may accrue to the dominant State or Power either because (1) it exercises power 
of a protector with reference to a protectorate or (2) it may be that the conduct 
of external relation of a State is the concern of two or more States. The Peace 
of San Stefano, 1878, was concluded by Russia with defeated Turkey. Great Britain 
protested on the footing that the treaty was inconsistent with ths Treaty of Paris, | 
1856 and the Convention of London, 1871. Russia agreed to, adjust matters in the 
Congress of Berlin. According to the Bryan Chamorro Treaty between the United 
States and the Nicaragua (1914), the right to construct art inter-oceanic canal in 
the territory of Nicaragua with a further right to erect a naval base in the Gulf 
of Fonseca ceding to the United States for this purpose the Great Corn and Little 
Corn islands in the Carribean were arranged. But the Republics of Costa Rica 
and San Salvador and Honduras protested that the Bryan Chamorro treaty amounted 
to a violation of a previous treaty in thir favour. On this footing, Costa Rica - 
and San Salvador filed a suit against Nicaragua in the Central American Court 
of Justice. While the Court agreed with the point raised, it could not make a 
declaration about the nullity of the treaty with the United States, because, the 
United States was not made a party to the suit. (3) A right to intervene may 
arise under a treaty and such intervention cannot strictly be called intervention. 
‘There was intervention by the United States in Cuba in 1906 under th Treaty of 
Havana. Intervention in Greece took place in 1916 under the Treaty of London 
(1863). (4) Intervention as of right accrues also under Universal International 

w, under custom or under Law-making treaties and in such a case all other 
States of the world would be entitled to intervene in the affairs of the delinquent 
State so as to uphold the rule of law. If a State should try to exercise juris- 
diction over merchantmen of other States in Open Sea that would be a case of 
violation of the rule of International Law, which would entitle other States to jnter- 
vene in order to compel the delinquent State to obey the law. “(5) A violation of 
a treaty of guarantee with reference to form of government would justify an inter- 
vention to compel observances of the terms of the treaty. (6) The right of pro- 
tection of its citizens abroad which a State enjoys may in appropriate ‘cases justify 
an intervention in the interest of life, security, honour, or property of the citizens. 
(7) The League Covenant formerly and the Charter of the United Nations now 
Provide for collective intervention of member States to restrain any State which. 
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may disturb the peace of the World. The Charter contemplates that -even nony 
members of the United Nations should to the extent possible conform to the provi- 
sions of the Charter in the maintenance of international peace and security. There 
are also cases of intervention which are perfectly justifiable though they may not 
be as of right. ‘These interventions would be justified on grounds of self-preserva- 
tion or selt protection: Equally intervention in the interests of balance of power 
has also been justified. Since the Westphalian Peace of 1648, interventions to 
uphold the balance of power have been considered justifiable and this principle 
finds recognition in the Treaty of Utrecht (1713). This principle was the guiding 
star of Vienna Congress (1815), the Congress of Paris (1856), the Congress of London 
(1867), dnd the Congress of Berlin (1878) and the Balkan interventions prior 
to World War I. The so called American military aid to the Eastern countries 
particularly to Turkey and Pakistan cannot be considered a case of good office or 
co-operation on the pretence that these aids are supposed to be given at the request 
of either Turkey or Pakistan in the sense that in 1826 Great Britain sent troops to 
Portugal at the request of Portugal to suppress the Don Miguel revolt or in the sense 
that Russia sent troops to Hungary in 1849 at the request of Hungary to suppress 
the, Hungarian revolt. Though of course, the military aid by the United States 
to either Turkey or Pakistan may be sought to be justified on the ground of request 
emanating from these two countries, the requests so called, lack meaning or content 
because, there is neither actual danger or threat of danger to the security or safety 
of these two States. So that the thrusting in of military aid in these two countries 
by the biggest of Powers in the world such as the United States cannot but be con- 
sidered intervention, ni : 

Intervention may also take place on financial grounds. A creditor State may 
intervene in the affairs of its debtor State when the debtor State is on the verge 
of insolvency. The entire financial and other machinery of the debtor State may 
be brought under the control of the creditor State resulting in the subjection of 
the debtor State. 

It is undoubtedly true that a State has the widest discretion to treat its nationals 
in any manner it pleases. But there are certain limits to the exercise of such dis- 
cretion. Ifa State in the purported exercise of its personal or territorial supremacy 
should practice cruelties or persecutions towards its citizens or deny fundamental 
human rights to them, then there would arise a clear case for intervention by other 
Powers. Great Britain, Russia and France intervened in the struggle between 
Greece and Turkey. Intervention was often A uae to end the persecution of 
Christians in Turkey. Of course, this kind of intervention by a single State may 
lead to abuse. But to collective intervention this objection cannot apply. Respect 
for fundamental human rights and freedom is one of the cardinal principles of the 
United Nations Charter and thus the principles of humanitarian intervention em-. 
bodied in the Charter to achieve this high purpose has elevated it to a basic rule 
of International Law. But the Charter takes care to avoid -such intervention in 
matters which are essentially within the domestic jurisdiction of a State. That 
is why, the Union of South Africa is trotting out this plea of domestic jurisdiction 
with reference to the maltreatment of Indians there. 

It must also be appreciated that there is more of politics than of principle in 
many leading cases of intervention and that is why also there is lot of confusion 
about this topic of intervention. 


Tue Monroe DOCTRINE. 


The Monroe Doctrine was the immediate result of the policy of intervention 
pursued under the Holy Alliance in the interest of legitimacy. The parties to this 
alliance were in favour of extending their policy of intervention to the American 
continent in order to assist Spain to regain control over her colonies in South 
America. But the independence of these colonies had been recognised 
by the United States. In order, therefore, to check European interference in 
American. affairs, President James Monroe delivered his celebrated message now 
known as the Monroe Doctrine to the Congress of the United States in 1823, con- 
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taining the following three principles: (1) The American continents cannot be 
considered as subjects'for future colonisation by the European powers. (2) There 
is no question of the involvement of the Americans in a purely European war, 
(3) Wih reference to intervention on behalf of Spain under the Holy Alliance, 
the United States declared that while she would not and has not as a fact inter- 
vened in the wars of Europe equally she expected in order to protect her own 
peace and happiness no European Power to extend its political system to any part 
of America or try to intervene in the independence of the South American Res 
publics. The Monrce Doctrine in so far as the Americans are concerned has now 
become a sort of political hegemony by the United States over all the American 
States. The importance of this doctrine is purely political and not legal. This 
doctrine which was formerly an enunciation of the policy of the United States alone 
has matured nto a common principle of all the American States after their full 
growth, particularly after the Declarative Principles of Solidiarity of America at 
the Pan-American Conference at Lima in 1938. This doctrine has no meaning 
in view of the present attitude of the United States. e 


INTERCOURSE. 


The right of intercourse is considered a fundamental right of any State and 
it consists in a right of diplomatic, commercial, postal, telegraphic intercourse, of 
intercourse by railway, of right of foreigners to travel and reside on the territory 
of every State and the like—as pointed by Oppenheim. But it is also pointed out 
that legally there is no such fundamental right of intercourse. The consequences 
of such a right flow not as a matter of law but they are consequences of the fact, 
“ that intercourse between the States in a condition without which a law of nations 
would not and could not exist.” The members of the family of nations are knit 
together through their common interest and the several intercourse subserve the 
common interests. In fact international intercourse has facilitated the growth of 
Internatiinal Law. Without’ internatiomal intercourse, the international com- 
munity cannot exist nor would there be any necessity for International Law without 
an international community. It is because, special rights of intercourse do not 
exist in order to secure such special rights, treaties are entered into with regard to 
postal, telegraphic and telephonic and railway systems between States. Art. 23 of 
the League Covenant compelled members of the League to make provision for secu- 
’ ring and maintaining the freedom of communicatioris and transit. The new interna- 
tional institutions such as the International Monitary Fund, the International 
Bank for Reconstruction and Development, the Food and Agricultural Organisa- 
tion are meant to secure international co-operation in the financial and ecomomic 
‘fields as well. ‘The subsidiary organ of the Economic and Social Council of the 
United Nations is meant to secure planned co-operation to facilitate economic 
and social progress. The tendency of International Law has throughout been 
to encourage intercourse between the-members of the Family of Nations. Legations 
and consulates emphasise the importance of intercourse. The freedom of the open 
sea, the right of innocent passage of merchantmen through the maritime belt ofany 
of the littoral States emphasise again the same aspect. There are also treaties stich 
as the one securing the freedom of navigation of international rivers like the Danube, 
which emphasises this aspect of International Law. 


JURISDICTION. 


It has been mentioned already that a State is entitled to external independence 
and personal and territorial supremacy. A State is free to restrict or extend this 
jurisdiction belonging to it. This natural jurisdiction belonging to a State must 
necessarily be exercised with restraint in order that other States also may exercise 
their jurisdiction equally effectively. In the absence of specific rules regulating 
the exercise of jurisdiction there is bound to arise cases of conflict of jurisdictions, 
£.g., several States may claim jurisdiction over same persons or things. By virtue 
of territorial supremacy of a State it gets jurisdiction over all persons and 
things found in its territory. But however, it is also equally recognised exterritori- 
ality can be claimed by the Heads of States of foreign countries or their envoys 
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-or their men-of-war-or their armed forces. It was also the position until some 
time ago that the territorial supremacy of non-Christian States was abridged with 
reference to Christians by Treaties of Capituation. On account of the unprece- 
-dented situation created by World War II, exterritoriality was accorded to the 
exile Governments and visiting forces in England. 


No State can perform acts of sovereignty within the territory of other States 
and this is certainly implied in the doctrine of Territorial Supremacy of States. 
While private rights acquired under foreign law are respected according to rules 
of Private International Law, Anglo American Courts refuse to give effect to the 
Public Law of 2 foreign State such as Revenue laws or Penal laws or Confiscatory 
laws. See In re Visser: the Queen of Holland v. Drucker1; Banco-di-vizcaya v. Don 
Alfanso de Bourbone*; Foster v. Driscoll’ ; Vladikavkazsky Railway Co. v. New York 

rust Co.4; United States v. Bank of New York and Trust Co.® Moscow Fire Insurance 
Co. v. Bank of New York and Trust Co.® ; United States v. Belmont.” But it may be 
eoticed that in United States v. Pink8, the confiscatory decrees of Soviet Russia were 
recognised by the United States Court. But this recognition was on extraordinary 
grounds and put on a ground of high policy because, certain item’ of property in 
the case were covered by the arrangements made between the United States and 
Soviet Russia preceding grant of recognition to the Soviet Government. But this 
‘decision has been highly criticised. It may also be noticed that confiscatory 
decrees of Russia were given effect to in regard to the operations of such decrees 
within Russian territories in Dougherty v. The Equitable Life Assurance Society’; The 
El Condodo, No. 2 Lloyds List? and The Jupiter, No. 311 may be looked into with 
- reference to the rule which denies extra-territorial effect to the confiscatory decrees 
and in these cases with refcrence to foreign ships either in British waters or in 
foreign waters other than the waters of the confiscating States. A distinction is 
drawn between confiscatory and requisition decrees in Lorentzen v. Lydden}*®, The 
effect of extra-territorial decrees of the exile Governments in World War II is 
discussed in some of the cases reported in the Annual Digest 1941-42. States are 
not allowed to recognise foreign revenuc, penal or confiscatory laws because, it 
would amount to assisting the foreign State in the exercise of acts of sovereignty 
to the detriment of its territorial supremacy. 


On account of the territorial and personal supremacy of a State, it is settled 
that it can exercise jurisdiction over aliens within the territory and over citizens 
abroad. A foreigner thus comes under two jurisdictions, viz., the territorial juris- 
‘diction of the State in which he may be found and the home jurisdiction of his own 
State over him ,when abroad. š 


The open Sea is, however, under the sway of no State, vessels, things and per- 
sons while at the Open Sea remain under the jurisdiction of the State under whose 
flag they sail. Piracy at the Open Sea according to International Law can be 
punished by any State whether the pirate carries a flag or not. Whether the vessels 
in a collision carry the flag of a State or not, every maritime State, as a matter of 
‘practice is given jurisdiction over collisions at sea. To protect the safety of the 
‘Open Sea the men-of-war of every State is given the right to examine the flag and 
papers of every suspect merchantman found on Open Sea. Unauthorised use of a 
flag may involve the arrest of the merchantman concerned. Merchantmen guilty 
of offences against local laws can be pursued into Open Sea from the port or mari- 
time belt. In a war the belligerant men-of-war have a right to visit, search and 





1. (1928) Ch. 877 (Revenue Law). 6. Annual Digest 1938-40 Case: No. 53. 
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capture at Open Sea all neutral vessels carrying contrabrand or running a blockade 
or doing an unneutral service to the enemy. 


CRIMINAL JURISDICTION OVER FOREIGNERS. 


There are States which assert jurisdiction over a foreigner in a foreign State 
for $ criminal acts ” committed by him. These States threaten punishments for 
the acts either against the States itself or its citizens who may be guilty of such acts. 
However much jurisdiction of this kind may be asserted it cannot be exercised, 
so long as the foreigner remains outside. If, however, the foreigner after the com- 
mission of the criminal act comes to the aggrieved State, he comes under the terri- 
torial supremacy of that State in the exercise of which he may be punished. Doesa 
State possess jurisdiction over acts committed by a foreigner in a foreign State ? 
Should the home State of the foreigner acquiesce in the exercise of the jurisdiction 
by the aggrieved State? Opinion is not unanimous with regard to these ques- 
tions. The Institute of International Law states that “ Every State has a right t 
punish acts committed by foreigners outside its territory and violating its pena 
laws when those acts contain an attack on its social existence or endanger its secu- 
rity and when they are not provided against by the criminal law of the territory 
where they take place. But the League Codification Committee of 1926 appreciated 
the difficulty in giving effect to this principle. The British view that except under 
section 687 of the Merchant Shipping Act, 1894, British Courts have no jurisdic- 
tion to try criminal acts committed by aliens, has been considerably shaken by the 
effect of the decision in Joyce v. Director of Public Prosecution’. In that case 
the accused person was not an alien out and out, but one who owed allegience 
to the British Crown on account of the protection given to him by the passport 
issued in his favour under which he reached Germany at the outbreak of 
World War II. From the Berlin Broadcasting station he preached treason and 
sedition against Britain. After the close of the War, he was prosecuted for these 
offences, found guilty and sentenced to death. This case puts a new qualification 
on the normal British rule. 


A. K. Cutting was a citizen of the United States. In 1886, he was arrested 
in Mexico when he arrived there for a libel that he published in a newspaper in 
Texas about one Medina, a citizen of Mexico. This met with a strong protest 
from the United States. But Mexico maintained that under the law of Mexico, 
she would be entitled to punish foreigners also for the offences committed by them 
abroad against the citizens of Mexico. But the United States intervened and de- 
manded Cutting’s release. Mexico refused. But, however, the prosecution was 
not pressed and so Cutting was released. Mexico also refused to change this rule 
of criminal law. ? 


- The whole trouble with a crime committed by the foreigner in a foreign State 
is that he is neither under the personal nor territorial jurisdiction of the aggrieved 
State. But a State can compel obedience to its laws from aliens who are found in 
the territory of the State. As noticed already in the aforesaid cases, this rule can- 
not be rigidly applied. It is now recognised that a State has a right to punish 
crimes committed abroad even by a foreigner in certain cases. In the Lotus case}, 
the facts were these. Lotus a French steamship and Boz-Kourt, a Turkish 
steamship collided, against each other off the Aegean on the open sea resulting 
in the loss of Boz-Kourt and eight Turkish citizens. The Turkish captain of 
the Boz-Kourt and the French officer of the Lotus were jointly prosecuted by 
Turkey under the Turkish Penal Code and both of them were sentenced to terms 
of imprisonment. France protested and by agreement between the two countries 
the entire matter was referred to the Permanent Court of International Justice. 
It was held by a majority that Turkey had not acted in conflict with the principles 
of International Law in instituting the prosecution, because, the act committed 
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on the Lotus produced effect on Boz-Court—corsidered part of territory of Turkey 
and hence the jurisdiction of Turkey ‘was attracted over the foreigner guilty of the . 
act, that was a crime. There is no prohibition of jurisdiction of a State over a 
foreigner committing an offence outside the territory. That is why the court ob- 
served, “ the territoriality of criminal law is.......... not an absolute principle 
of International Law and by no means coincides with territorial sovereignty.” 


STATE RESPONSIBILITY. 


A State as a sovereign cannot be burdened with responsibility of any kind. 
But this rule is correct only in regard to certain acts of a State towards its own sub- 
jects. So far as England is concerned the plea of Act of State cannot be success- 
fully raised by the Government as against a British subject or as against a friendly 
alien in Great Britain as illustrated by Entig v. Carrington}, Walker v. Baird? and 

ohnston v. Pedlar?, But the plea of Act of State can successfully be raised as against 
alien resident abroad as illustrated by Buron v. Denman* and here again it is 
not clear whether the injury done to the foreigner should be done abroad as can be 
seen from Johnston v. Pedlar and Commercial and Estates Co. of Egypt v. Board of 
Trade®. There are also cases where even a British subject cannot obtain a 
remedy against the Crown when the act of the Crown was done in the exercise 
of the Royal prerogative as in the case of annexation of foreign territory in 
which case the Act of State is not within the jurisdiction of municipal courts and 
this proposition is illustrated by Secretary of State for India v. Kamachee Boyee Sahaba’, 
Doss v. Secretary of State for India’, Cook v. Sprigg®, West Rand Gold Mining Co. v. R.? 
and Sobhuza „II v. Méiller}°. But the internal supremacy of a State 
cannot be used to avoid external responsibility. «In the discharge of international 
duties a State, therefore, carries with it legal responsibility. This is so because, 
a State while it can easily alter municipal law cannot alter International Law. 
Therefore, every neglect of an International legal duty constitutes according to 
Oppenheim an international delinquency and the injured State can get redressal. 
Even during war the State responsibility in certain cases remains under Art. 3 of 
the Hague Convention, 1907, dealing with Laws and Customs of War on land. 
State responsibility may either be original or vicarious. Original responsibility 
arises in respect of its own acts which may be performed either by its servants or 
agents or even private individuals at the command of the Government. States 
are also responsible for the acts of others which is known as the vicarious responsi- 
bility of States as illustrated’ by injuries caused by unauthorised acts of its agents 
or citizens or even aliens. Original responsibility of a State arises as a result of 
neglect of its own duty and when neglect is of a legal duty it amounts to an inter- 
national delinquency An international delinquency is very serious matter. In 
respect of a vicarious responsibility besides apologising for the injury done the State 
must take all the steps necessary against either its official or its citizen who is guilty 
of the injurious act to right the wrong and also to punish him. And if these are 
done the State becomes blameless. If, however, a State refused to do so it commits 
an international delinquency and its vicarious responsibility is turned into original 
responsibility. i 


3 


INTERNATIONAL DELINQUENCIES. 


The injury that is inflicted by an international delinquency is on 
another State by the act of the Head or Government of a State in viola- 
tion of an international legal duty. An international delinquency ranges 
from the breach of a treaty obligation which can be compensated by money to 
breaches of International Law amounting to a criminal act. At the same time 
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an international delinquency ought not to be confused with the crimes against the- 
Law of Nations as pointed out by Oppenheim. Crimes against International 
Law are exemplified by piracy at Open Sea and slave trade. And these crimes can 
be punished by any State apprehending the criminal. Acts of discourtesy and 
unfriendliness are not international delinquencies. A State which is not a member 
of the Family of Nations such as units in a federal structure cannot be guilty of an 
international delinquency. But the United States would have to assume vicarious 
OR for all acts of the units in the federation which are internationally 
injurious. States being subjects of International Law can alone be guilty of inter- 
national ‘delinquencies. But if an ‘international du y devolves on an individual 
he may also be guilty of an international delinquency. In fact Piracy and slave 
trade are carried on only by individuals. The Nuremberg International Tribunal- 
set up under the provisions of the Charter observes, “ Crimes against International 
Law or committed by men, not by abstract entities, and only by punishing indivi-- 
duals who commit such crimes can the provisions of International Law be enforced. 
This is so because, with the growing potentialities of modern engines of destruction 
there arises a necessity for far reaching extensions of individual responsibility in 
International Law. Treaties relating to control of atomic energy if such control 
should be effective must impose duties on individuals and violations of duties of 
this kind must be declared International crimes. An act done in self-preser- 
vation whatever injury it may produce on_another State cannot become an inter- 
national delinquency. 


. An ‘international delinquency may be committed with several objects. It 
may violate the sovereignty of a State by an unjustified intervention, It may violate 
the right of a State by violating the provision of a treaty or it may violate the right 
of protection of citizens abroad by injuring the person or property of a citizen. 


A new type of international delinquency arises out of non-payment by a State 
of debts payable under contract with another State or with the citizens ef that other 
State. The Hague Convention of 1907, put restrictions on the use of armed forces 
to recover contract debts. The South American Republics deviced a method by 
inserting in the contracts what is now known as the Calvo clause under which the 
foreign citizen agreed that a claim under the contract would be settled only by the 
local tribunals and not by international reclamation. In other words, the citizen 
agreed under the clause to renounce any ¢laim for protection from his home State. 
These Calvo Clauses are considered illegal because, the right of protection is given 
to the home State and the individual citizen cannot validly renounce such protec- 
tion. : ~ 


A State may assume responsibility on account of abuse of a right that may. 
belong to it. A State becomes responsible for arbitrary expulsion of aliens. The 
right to confer nationality or deprive nationality may lead to abuse, A State may 
abuse ifs right to use its own territory by diverting the course of a river which may 
also flow through another State, : 


A State putting forward"a claim before an international tribunal must have a 
locus standi and the only test of such locus standi is the nationality of the claim. 


International law also recognises the bar of claims by lapse of time and this 


principle has been applied by many arbitration tribunals. 


. A municipal legislation cannot be pleaded in bar of an international obliga- 
tion. his is particularly important with reference to treatment of aliens which 
must conform to minimum standards of civilisation, The property of aliens must 
also be equally respected, subject of course, to the right of a State in imposing taxes 
and adopting measures of police, public health, etc. The right of property of an 
alien must be subject to all changes of government that may take place inside 
a State. ` 


An internatiohal delinquency entails making of reparation for the wrong done. 
The injured State can demand of a` delinquent State to do all acts necessary for 


Ys: THE MADRAS LAW JOURNAL. 121 
‘reparation of wrong done. Pecuniary compensation may be'paid or apology given 
and the apology given may .take several forms. If the parties agreed, Article 36 
of the Statute of the Permanent Court of International Justice says that the Court 
may determine the nature or extent of the reparation to be made’ for the breach 
of international obligation. Penal damages may also be awarded in certain extreme 
cases. 


Oppenheim says: “The responsiblity of States is not limited to restitution and 
damages of a penal clrarater. The State, and those acting on its behalf bear 
criminal responsibility for such violations of International Law as by reason of their 
gravity, their ruthlessness and their contempt of human life place them within the 
category of criminal acts as generally understood in the law of the civilized coun- 
tries, e.g., the wholesale massacre of aliens and the launching of aggressive war.” 
Again Oppenheim points out that: “The universal recognition as part of inter- 
national law, of rules penalising war crimes by individuals responsible for violations 
eof the laws of war affords another instance of the recognition of criminal .responsi- 
bility of States. For war criminals are, as a rule, guilty of acts committed not in 
pursuance of private gain and lust but on behalf of and as organs of the State.” 


States assume vicarious responsibility for the internationally injurious acts of 
their organs. The organ may be either the head of a State or members of a govern- 
ment or an envoy or Parliament or judicial functionaries or administrative officials 
or military or naval forces. When acts are done by these organs under the authority 
of the State in violation of either a rule of International Law or an obligation assumed 
under a treaty, they would become international delinquencies with which we 
are not concerned here. 


, The head ofa State, quite like an individual, can commit injurious acts and he 
enjoys immunities and privileges both inside and outside his State. International - 
Law, therefore, imposes vicarious responsibility on his State for injurious acts done 
by him. : 
With reference to injurious acts committed by members on their own account 
there is no question of imposing vicarious responsibility on the State because, 
the members of the government can be held accountable in a court of law of their 
country for the injurious acts committed by them. 


In so far as diplomatic envoys are concerned, as representing their home States, 
they enjoy immunity from the local jurisdiction of the receiving State. If an envoy 
should commit injurious acts in a State to the court of which he is accredited, his. 
horte State would be made responsible for those acts and if his act should be authori- 
‘sed by his home State it would turn into an international delinquency. 


The Parliament of a country is not a representative of a State in international 
intercourse. Nothing, therefore, that a Parliament may do can amount to an 
international delinquency. In International Law States do bear responsibility for 
acts of Parliament if they are injurious to foreigners. . 


ae: 
If judicial functionaries should act in an improper manner, they can be dealt 
with quite like other individuals but if in doing their official duties they should 
-be guilty of denial of justice, then the State would become responsible in Interna- 
tional Law for the injurious acts of its judges. If, however, a claim should be 
preferred before an international tribunal on the ground .of denial of justice, 
the claimant must show that he had exhausted all local remedies, unless of course, 
he is in a poisition to show that there is no use of exhausting all the available reme- 
‘dies upto the highest court or that no purpose would be served by exhausting 
the local remedies because the municipal law is so clear or that the injury inflicted 
in the name of a court decision is really the act of the government. 


Because, administrative officials and Defence personnel are under the adminis- 
trative control of the State, the vicarious responsibility of the State with reference 
to the injuries done by them is certainly wide. To find out whether a particular 
act is injurious, the tests of an international delinquency are equally applicable. 
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In respect of legitimate acts done by these officials either in a war, insurrection or 
riot or in a public calamity no grievance can be made. When foreigners come into 
a State it is implied that they submit to the laws of a State. A State is entitled to 
expel and the home State of a foreigner cannot, therefore, compel retaking or 
payment of compensation for the expulsion. 


In International Law there is an obligation cast on a State to take care not 
to allow injurious acts to be committed by private persons, citizens and foreigners 
alike, inside the State territory. Failure on’ the part of the State to do this duty 
would amount to an international delinquency for which the State shall bear ori- 
ginal responsibility. It is certainly not practicable for a State to prevent injurious 
acts, committed by private individuals and any vicarous responsibility that may 
arise in spice of due diligence exercised bythe State would only be to punish the 
offenders in due course of law and get compensation from them and no further 
responsibility beyond this attaches to the State. 


All injurious acts that may result by an insurrection or a riot produce vicarious” 
responsibility. If in spite of due diligence of the State, the insurrection or riot 
could not have been averted, no vicarious responsibility of absolute character 
attaches to the State. This is so, because, the Yoreigners that may go into a State 
do necessarily take the risk of insurrections and riots in the State. The injured 
foreigner can only go to a court of law and get the remedies available to him under 
the law of the land. All that a’State should do is to ensure access to foreigners to 
go to the courts of the land in order to make their claims. 


THe LEAGUE or NATIONS. 


It was felt during the course of World War I, that the absence of an effective 
international organisation to promote international understanding was the main 
cause of a general war of that kind. Therefore, the Allied and Associate Powers 
felt that an effective international organisation should be formed. The Peace 
‘Treaty*of Versailles 1919, agreed to usher into existence a general international 
‘organisation under the name, The League of Nations. The purpose of the League 
was (1) to promote international co-operation, (2) to achieve international peace 
and security by accepting obligations of the Covenant of the League of Nations. 
Excepting the United States, fifty States of the world acceded to the League Cove- 
nant. Added to the weakness caused by: the absence of the United States, the 
continued non-co-operation of Russia and Germany weakened the League in a 
‘considerable way from the very inception as an instrument of peace. 


The League set up (1) a permanent secretariat at Geneva, the seat of the League, 
aided by an international civil service, (2) the Council which was a compact bedy 
with permanent meimbership for the principal Allied and Associate Powers and 
non-permanent seats to a maximum of eleven available to the other member States, 
elected for three years by the Assembly of the League. The Council had to meet 
at least four times a year and it was in the nature of the executive organ of the League. 
(3) The Assembly consisted of representatives of all the members of the League and 
it had to meet at least once a year. In matters of importance, because the rule of 
‘State sovereignty was taken as guiding principle of the League Covenant, there 
was no question of binding the members of the League by majority decisions. The 
League functioned, therefore, essentially as a debating body in respect of matters 
that came within its purview. Except in regard to procedural matters in respect 
of all other matters, decisions had to be taken both by the Council and the Assembly 
“unanimously. . - 

In regard to preservation of peace nothing much could done by the Council 
‘because, it could not effectively deal with the question of disarmament, a subject 
that could be dealt with only by it. a 

It is noteworthy that Article 10 of the League Covenant imposed an obligation 
‘on the members to respeet and preserve as against external aggression, the terri- 
torial integrity and existing political .independence of all the members of the 
League. I have already indicated that this was the Article which was primarily 
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responsible for killing the League. An attempt at amendment of the article was 
also foiled for want of unanimous support. 


_ It was provided that the ‘League could take appropriate action in respect of 
any dangerous international situation whether it concerned the members or not, 


It was further provided that any-dispute between the members that will lead 
to a rupture was to be submitted either to an arbitration or judicial settlement or 
enquiry by the Council and there was no question of going to war until after the ex- 
piry of three months after the rendering of the decision. If a dispute was sub- 
mitted to the Council and if a State complied with the unanimous report of the 
Council, there was no question of the other members taking up arms against that 
State. Ifon the other hand, the report was not unanimous the members retained 
their discretion in deciding upon further action to be taken. 


Matters that could be submitted for decision by arbitration or judicial settle- 
ment which could not satisfactorily be settled by diplomacy must be submitted to 
arbitration or judicial settlement and awards passed should be carried out in good 
faith. There was no question of waging a war against a member which complied 
with such an award. 


It was stated that if a member of the League resorted to war in disregard of 
the Covenant, it was to be deemed that the member had committed an act of war 
against the other members. And the other members undertook to subject the 
delinquent member to the severance of all trade and financial, commercial or 
personal intercourse between the citizens of the delinquent State and the citizens 
of any other State whether a member of the League or not. These were known’ 
as the sanction clauses—Articles 12, 13 and 15. 


While there’ was no obligation on the part of the members to go to war in 
order to defend the Covenant of the League of Nations, the Council was under a 
duty to recommend to the Governments conerned in a case of threat of that kind 
to supply necessary military forces to protect the Covenant of the League. In 
spite of this, the League lay prostrate when Italy openly violated the provision 
by attacking Ehiopia in 1935. Even the economic sanctions that were applied half- 


, heartedly proved far too dildtory and therefore ineffective. The act of Italy was 


a deliberate insult offered to the League and the League stomached it. 


The Covenant dealt with public registration of treaties entered into by the 
members of the League. On the advice of the Assembly, obsolete treaties could 
be reconsidered. 


Mandate system was instituted with reference to the possessions detached from 
Turkey and Germany. The League proposed to concern itself with the promotion 
of fair and humane labour conditions and with social, economic, health and com- 
munication questions. In these spheres the League did some kind of constructive 
work, 

On the main plank—promotion of general political co-operation between States 
to preserve peace—the League failed. The Manchurian and the Abyssinian ques- 
tions contributed to the burial of the League for ever. It is stated that the cause 
of the downfall of the League was the unwillingness on the part of the members 
to risk their national security with reference to quarrels in which they had no con-’ 
cern. 

i 


The League existed officially until April, 1946, when its last Assembly met. 
Its assets were transferred over to the new international organisation now an 
as the United Nations Organisation. 


I have in a different context traced the events that led to the formation of 
the United Nations Organisation. 


‘Tue UNITED NATIONS ORGANISATION. 


The Preamble to the Charter asserts the determination of the donatie 
(i) to save succeeding generations from - the scourge of war, (ii) to-reaffirm faith 
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in fundamental human rights, (iii) to establish conditions under which justice 
and respect for treaties and other sources of international law can be maintained 
and (iv) to promote social progress and better standards of life on larger freedom. 


. The Preamble to the Charter, therefore, provides for the establishment of the 
United Nations Organisation, the objects of which are: i 


; (1) the maintenance of international peace and security by taking effective 
collective measures against threats to peace and against acts of agression and to 
promote peaceful settlement of disputes between States ; 


(2) the development of friendly relationship between nations based on the 
principles of equal rights and self-determination of peoples ; : 


(3) the devolpment of international co-operation on economic, social, 
cultural and humanitarian problems ; 


(4) the formation of a centre for harmonising the acts of nations in the 
attainment of these common ends. 


The United Nations Organisation and its members are to act in accordance 
with the following principles : ; 
(1) Sovereign equality of all the members of the United Nations Organisa- 
tion. 
(2) Eulfilment in good faith of obligations assumed under the Charter. 
(3) Settlement of disputes between them by peaceful means. 


(4) Abstaining from threats to peace or use of force against the territorial 
integrity or political independence of a State or any action or from any action 
which would in any manner be inconsistent with the purposes of the Charter. 


(5) Members are to give the United Nations all assistance in decisions taken 
by it in accordance with the Charter and also not to give assistance to States against 
which preventive or enforcement action has been taken by the United Nations. 


. The Charter aims at even non-member States expecting them to act in con- 
formity with the spirit of the Charter to the extent possible in order to maintain 
international peace and security. : 


In addition to the signatories, membership of the United Nations is open to 
all peace-loving nations which are ready to take up the obligations of the Charter 
and which are in the opinion of the United Nations ready and willing to carry out 
those obligations. A member can be admitted to the United Nations by the General 
Assembly on the recommendation óf the Security Council. A member against 
whom action has been taken by the Security Council can be suspended and this 
suspension can be terminated by the Security Council. Persistent flouting of 
the Charter by a member may entail its expulsion by the General Assembly on 
the recommendation of the Security Council. 


PRIMARY ORGANS OF THE UNmED NATIONS. 


Thé primary organs of the United Nations are: 1. The General Assembly, 
g. The Security Council, 3. The Economic and Social Council, 4. The Trustee- 
ship Council, 5. The International Court of Justice, and 6. The Secretariat. 


_ THE GENERAL ASSEMBLY. 
J In the General Assembly each member is entitled to have not more than five 


representatives. The General Assembly can discuss any matter—not already in 
the hands of the Security Council—within the scope of the Charter and make 
récommendations to the Security Council in appropriate cases. Disputes and. 
frictions can be brought up before the Security Council or the General Assembly. 
The General Assembly can make recommendations to the Security Council. The 
General Assembly can call attention of the Security Council to, dangerous situations 
likely to €ndanger peace and security. The General Assembly can initiate studies 
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to promote international co-operation in political, economic, social, cultural,*edu- 
cational, health and legal fields, The General Assembly can consider reports from 
the Security Council and other Organs of the United Nations. It is the General 
Assembly that settles the budget and other financial arrangements of the United 
Nations. Though each member of the United Nations can send in five representa- 
tives to the General Assembly, each member has only one vote. On such impor- 
tant questions like, (1) maintenance of peace and security, (2) elections to security, 
Trusteeship, Economic and Social Councils, (3) admission and expulsion of mem- 
bers, (4) operation of trusteeship, (5) budget questions ; decisions will have to 
be taken by a two-thirds majority of the members present and voting in the General 
Assembly. If, however, a member State is in two years arrears of its contribution 
it would be a bar to voting by it in the proceedings of the General Assembly. 


The General Assembly meets in regular annual sessions but it can arrange 
to meet in special sessions also, 
e - 


Tue Szcurrry CounaL. 


The Security Council consists of eleven members and among them China, 
France, Soviet Russia, United Kingdom and the United States are the permanent 
members. The six non-permanent members are elected by the General Assembly 
for two years, three of them retiring each year, not being immediately eligible for 
re-election. Unlike the General Assembly only one representative càn attend 
the Security Council. The Security Council has the primary responsibility for 
the maintenance of peace and security and members of the United Nations agree, 
therefore, to carry out its decisions in accordance with the Charter. The Security 
Council submits its annual and special reports for scrutiny by the General Assembly. 
Each member of the Security Council has a permanent representative at the seat 
of the Security Council. Every decision of the Security Council requires the affir- 
mative vote of seven of the members including the concurring vote of the five per- 
manent members. But parties to disputes before the Security Council are to abstain 
from voting. In regard to decisions on procedural matters, it is enough if there are 
seven votes in favour of such decisions. Further if the interest of a member is 
affected, he can be allowed to be present in the discussions of the Security Council 
without the right to vote. Equally a non-member whose interests may be affected 
can also be allowed to be present without the right to vote. ' 


Articles 33 to 51 deal with pacific settlement of disputes and the steps that 


are to be taken regarding aggressions and breaches of treaties and. peace. Parties 


to a dispute should have recourse to peaceful settlement in any form. The Security 
Council can call on the parties to peacefully settle the dispute. The Security Coun- 
cil can, investigate into dangerous situations of any sort,—any member or non- 
member to bring to the notice of the Security Council or General Assembly such 
dangerous situations. The Security Council can recommend any kind of settle- 
ment. Parties failing to reach a decision can refer the position to the Security 
Council which may recommend terms or methods of settlement. At the re- 
quest of all the parties without resorting to other methods of settlement, the 
Security Council may make direct recommendations. 


On an dllegation of (1) the existence of a threat to peace, (2) the breach of 
peace, (3) an act of aggression, décisions can be reached not only with referesice 
to the existence of such situations but also to the measures that are to be taken 
to restore peace. The Security Council can decide what measures, short of taking 
arms, should be adopted to enforce its decisions and can call upon members to 
supply such measures. If these measures are found inadequate it’can take military 
action assisted by the members. The States that assist in any military action taken 
can participate in the decisions of the Security Council regarding employment 
ofits forces. ‘The Security Council is to be assisted by a Military Staff Committee 
for the employment of armed forces, i Y 
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. On decisions taken by the Security Council, acts required to carry out such 
decisions should‘be taken by the member-States called upon to do so. That is 
why, the general co-operation of all members are insisted upon. 

Any enforcement action which may lead to economic difficulties, may be 
referred to the Security Council by the State concerned for consultation and advice. 


A member of the United Nations when attacked need not wait for the decision 
of the Security Council and it can have recourse to individual or collective self- 
defence measures. Such measures taken should be reported to the Security 
Council. 


REGIONAL ARRANGEMENTS, , 

Chapter VIII affirms the validity of regional arrangements with reference 
to matters relating to peace and security provided the arrangements are consistent 
with principles and purposes of the Charter. 

Economic AND SociaL CO-OPERATION. . 

Chapters IX and X deal with the economic and social co-operation dealt 
with by a department of the United Nations. The General Assembly elects the 
eighteen members of the Economic and Social Council, six retiring annually but 
eligible for re-election, immediately. This Council has to carry out the principles 
and purposes of the Charter under the supervision of the General Assembly. 

TRUSTEESHIP. 

Chapters XI to XIII deal ith the mandate system replaced now by the 
trusteeship system under a Trusteeship Council. This has been discussed in full 
already. 

THE SECRETARIAT. 


There is a Secretariat of the United Nations, the head of which is the Secretary- 
General appointed by the General Assembly on the recommendation of the Security 
Council. Under the regulations framed by the General Assembly, the Secretary- 
General appoints the staff of the United Nations. The members of the staff are 
international officials responsible only to the United Nations and no one can take 
instruction from his home State in the discharge of his duties. And he can act 
only on the instruction of the United Nations. 


The Secretary-General can bring to the notice of the Security Council explosive 
international situations. The Secretary-General submits annual reports to the 
General Assembly on the work of the United Nations. 


Treaties concluded between the members of the United Nations are to be 
registered in the Secretariat. Unregistered treaties cannot be invoked before 
the United Nations. The obligations assumed under the-Charter shall prevail 
over other forms of, obligations. 


An amendment of the Charter can be effected by a two-thirds majority vote 
in the General Assembly ratified by two-thirds of the member-States including 
therein all the permanent members of the Security Council. 


A general conference for reviewing the working of the Charter in future is 
also provided for. 


The headquarters of the United Nations is at New York. The Charter empha- 
sises on the duty to maintain peace and security better than even the Covenant. 
The Security Council is given better powers than the League Council. The rule 
of unanimity is departed from both in the General Assembly and the Security 
Council. Theruleof unanimity was the major set back of the League of Nations. 
.A permanent member of the Security Council can prevent any effective action 
being taken by the Security Council because, the decisions of the Security Council, 
except in procedural matters must receive also the concurrence of all the five per- 
manent members, It may be noticed that the obligations of the members of the 
United Nations are less specific than the obligations of the members of the League 
of Nations with reference to aggressions or threats to peace, 
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: Tue FUTURE OF THE UniTep NATIONS. ' 

The United Nations has no doubt eliminated many of the weak poivts of the 
League of Nations. But can the United Nations avoid the risk of a war? The 
success of the United Nations would depend essentially on the spirit of the members 
and the co-operation of the permanent members in carrying out the principles and 
purposes of the Charter. Loyalty to the United Nations is certainly more important 
than keeping to forms of co-operation. If the Charter is to succeed, compromises 
arrived at with fear-complex should in all cases be avoided. 


It is noteworthy that there is a move from eighty all-party members of the 
Parliament of the United Kingdom to amend the Charter to secure the following 
principles: (1) United Nations membership should be universal. (2) Creation 
of a United Nations police force reponsible to the Secretary-General. The members 
further urge the constitution of a World Economic Development Authority to 
which all member-States would have to subscribe. This group is led by Mr. 
Arthur Henderson, a Labour Member of Parliament, who said that a radical 
transformation of the United Nations was needed to achieve the main purpose 
—the creation of World Federal Government. 


BOOK REVIEWS. 


PARTICULARS, Discovery AND Inspection or Documents by R. K. Soonavala’ 

B.A. (Hons.) LL.B., with a Foreword by The Hon’ble Mr. Justice P. B. Gajendra- 

gadkar, M.A., LL.B., Judge, High Court of Judicature, Bombay. Published by 

ae & Co., Ltd., Publishers, 3 Round Building, Bombay-2. (1954). Price 
. 12, 


. 


The book deals with that branch of Procedural Law, the importance and 
rigour of which has not been realised by litigants and practitioners in recent 
times. The rules relating to furnishing of particulars and discovery and 
inspection of documents are not enforced now-a-days as strictly as they used to 
be. Whether this laxity is beneficie] or not, it cannot be denied that the provisions 
in the Code of Civil Procedure and in the Original Side Rules of the several High 
Courts have a definite beneficial purpose in the conduct of a litigation. In most 
cases a proper adherence to these rules of procedure would save a great deal of 
trouble and time of the practitioners and courts. As the Hon’ble Mr. Justice 
Gajendragadkar, rightly observes in his generous preface to the book, the object 
of requiring the parties to a suit to state the necessary particulars is obviously to 
remove from litigation the element of gamble and surprise. If the provisions 
with regard to discovery and inspection are followed, the opponent would be given 
definite information as to the case which he has to meet and thereby the scope of 
the inquiry would be inevitably narrowed down. Unfortunately, very often these 
provisions are not fully used at the initial stages with the result that until the stage 
of actual trial is reached and even after the issues are framed, the nature of the 
dispute between the parties is not always fully clarified. 


The present book is a rare type of its kind as we do not have many books in 
the field on this subject. The exposition of the Jaw and practice is quite clear 
and useful and all the relevant English and Indian decisions are cited. We recom- 
mend the book to the Profession. 


Current Lecar Topics by L. S. Sastri, B.A., B.L. Published by Ram Narain 
Lal, Law Publisher, Allahabad. (1954) Price Re. 1-8-0. 


The title of this small pamphlet is a little misleading. The book contains 37 
questions and answers on a wide range of topics that have been prominent in 
recent years in the newspapers. The publication is intended to be of use to students 
appearing for the competitive examinations to help them in their general knowledge 
tests. While it has covered some important subjects the treatment of most of the 


128 THE MADRAS LAW JOURNAL, [1954 


‘topics is scrappy and tame. A more exhaustive and comprehensive book on this 
model would really achieve its object and would be welcomed by all students taking 
to! competitive examinations. The get-up of the book is quite good, though there 
are a few printing mistakes; which could tage been easily erotica in a small.book 
of this kind. : : 


PREVENTION OF Corruption Aor (II or 1947) by Satish Chandra Agarwala, 
B.SC., LL.B., with a Foreword by The Hon’ble Mr. Justice Chandra Bhan 
Agarwala, Judge, High Court, Allahabad. Published by Ram Narain Lal, Law 
Publishers, Allahabad '(1954). Price Rs. 8. 


“The Prevention of Corruption Act, 1947, has been on the Statute Book for 
quite a humber of years and has been pressed into service by the Government 
in a good many cases of bribery and corruption among public servants. Many 
of its provisions and the enactment as a whole has come up for discussion before, 
the various High Courts in the country. Though the Act is by itself a very small 
one consisting of seven se-tions its application is linked up with the provisions 
of the Indian Penal Code and the Code of Criminal Procedure. ‘The Author has 
done well in treating the entire subject in three convenient chapters in the book. 
The case-law quoted in the book is quite exhaustive and up-to-date and even the 
Notes of Recent Cases reported in the current parts of the Madras Law Journal 
have also been cited. The book will be (arid. useful to all practitioners and 
others who have anything to do with the application of the Act. 


Principi zs or Insorvenay Law by R. H. Pandia. Fifth edition. Published by: 


Messrs. N. M. Tripathi, Ltd., Law Publishers, Princess Street, Bombay-2. (1954). 
Price Rs. ro, > i 


This well got-up and attractive hand-book is a comprehensive work on the 
ponpes of Bankruptcy Law,—summarising as it does both the Presidency Towns 
nsolvency Act and the Provincial Insolvency Act. The book has been in the 
field for well over quarter of a century and is now going through its fifth edition. 
In the first twenty-one chapters an excellent summary of the principles of the Law 
and Practice of Insolvency are given. Barring Mulla’s lectures on “Law of 
Insolvency” which have become out of date, there is no book in the field which 
gives an up-to-date summary of the law in a short compass. The present book 
serves the need. The texts of the twin enactments the Provincial and Presidency 
Towns Law, are given. The Bombay High Court Rules are also reproduced. 
Students and Practitioners alike will find the book quite a welcome addition to 
the existing bigger commentaries on the Insolvency Acts. 


; PUBLIC INTERNATIONAL Law by Kumar Chandra Saksena, M.A., LL.M., Advo- 
cate, High Court, Allahabad. Published by Central Law Agency, Law Publishers, 
11, University Road, Allahabad-2. (1954). Price Rs. 8. 


International ‘Law has gained great importance and popularity in recent 
years as.a result of the great wars and the conflict of ideologies and power among 
‘the several nations of the world. A study of the history and development of the 
principles of this branch of law is of interest to many in these days. 


The book contains five parts. The first part is an introduction to the study 
of the subject, the second, third and fourth parts deal with the Laws of Peace, War 
and Neutrality respectively. Part IV contains a summary of certain leading cases 
on International Law. The text of the United Nations Charter has been reproduced 
at the end. The book apart from being a welcome publication for the students 
for whom it is mainly intended, will also be found, useful by all those who want 
to have a current knowledge of the principles of International Law. 


ee ee 


THE 


MADRAS LAW JOURNAL. 














g) JUNE: [1954 
° MODERN INTERNATIONAL LAW.** 
` j III. OBJECTS OF INTERNATIONAL Law 
By 


N. ARUNACHALAM, M.A., M.L., ‘ 
Advocate, High Court, Madras. 


STATE TERRITORY. 


State territory is that part of the earth which is under the sovereignty of a State. 
‘There can be no State without a territory. It does not matter that the State terri- 
tory is small as in the case of the Vatican City or the Principality of Monaco or the 
Republic of San Marino or the Principality of Liechtenstien. A wandering tribe 
with even a Government cannot be considered a State. 


State territory is the territorial property of the State in the sense that it is 
public property. It is a country subject to the sovereignty of a State quite inde- 
pendent of the racial character of the inhabitants of it. It is, therefore, that no part 
-of a State territory can be ceded without an Act of Parliament. 


State territory is important because, the State gets sovereignty over it. Subject 
to the well recognised rules of International Law, no foreign State can claim any 
rights inside a State territory. It would thus appear that there can be only one 
‘sovereign for a State. The position in modern jurisprudence is that sovereignty is 
clearly divisible. 


A territory that is jointly held by two States exercising joint sovereignty over it is 
called a Condominium—viz., Schleswig-Holstein and Lauenberg under the Condominium 
-of Austria and’ Prussia for two years 1864--66. Sudan under the Condominium of 
‘Great Britain and Egypt since 1914. New Hebrides under Great Britain and France, 
Islands of Canton and Endenbury under the joint control of Great Britain and the 
United States. The Peace Treaties of 1919 put Memel and Fiume under the joint 
sovereignty of the Allied and Associated Powers. The Free Territory of Trieste 
since 1946 is a partial responsibility of the Security Council. 


X State may exercise with consent sovereignty vested in Y State over a terri- 
tory. Gyprus was Turkish territory and the entire administration of it was given over 
‘to Great Britain, 1878-1914. In the case of the Lighthouses in Crete and Samos, 1937, 
PCIJ Series A/B No. 7, it was held that, in spite of the wide autonomy granted, 
the territorial sovereignty remained with Turkey to which these islands formerly 
belonged. Turkey could, therefore, grant or renew concessions in these islands. 
But the dissenting opinion of Hudson, J., expressed the view that the juristic concept 





** Third of the series of Lectures delivered under the ausp-es of Ths Provincial Bar Federation, 
Madras, on 15th, 17th, 22nd and 25th Mav-ch, 1954, when Mc. K. Rajah Aiyar, Advocate, 
~presided. 


J—20 


130 THE MADRAS LAW JOURNAL. [1954 


of sovereignty ought not to be stretched to the breaking point and that the ghost of 
hollow sovereignty cannot be permitted to obscure the realities of the situation. 


"TT A State may lease or pledge its*territory to a foreign Power. In 1898, China 
leased the district of Kia-o-Chow to Germany, Wei-hai-Wei and the land opposite 
Hongkong to Great Britain, Kuang-Chou-Wan to France and Port Arthur to Russia. 
In 1803 Wismar was pledged by Switzerland to the Grant Duchy of Meclenburg- 
Schwerin and in 1768 the Republic of Genoa pledged Corsica to France. The 
leased territory remains the property of the leasing State. The lease can also 
be rescinded. The lease of Wei-hai-Wei was rescinded in 1930. Air bases were 
leased for ninety-nine years to the United States by the United Kingdom in New- 
foundland, Bermuda, Jamaica, St. Lucia, Antigua, Trinidad and British Guiana. 
A piece of territory can be granted in perpetuity by the owner State to the use, 
occupation and control of another State. The Republic of Panama in 1913 granted 
a ten miles strip of its territory to the United States to construct and administer 
the Panama Canal. X 

The sovereignty in a federal State is divided between the federation and the 
Units. The territories of the respective member States together constitute the 
territory of the federal State. Mandates and trusteeship are products of World 
War I and World War II and they form a class by themselves. With reference to. 
a particular territory a joint trusteeship can also be created. 


PARTS OF A STATE TERRITORY. 


A State territory consists of land enclosed by its boundaries and if it is a State 
with sea coast also, certain waters adjacent to he coast and inside the coast cons- 
titute territory of a State. The waters are again divided into internal or inland or 
natural waters and territorial waters. Natural waters are those comprised in lakes, 
canals, rivers with their mouth, ports and harbours, gulfs and bays. Territorial 
waters are those waters comprised in a zone or belt called maritime belt including 
part of the waters in its gulfs, bays and straits. Twiss adopts the terminology 

maritime territory’ for natural waters and ‘ jurisdictional waters’ for maritime belt. 
This view of Twiss was adopted by the Court in R. v. Cunningham}, where it was 
decided that the waters in the whole of the Bristol Channel was within the bodies 
of the counties of Glamargon and Somerset. This principle of the case still remains 
though it has been otherwise completely overruled in The Fegernes*. It is pointed out 
that no difficulty would have arisen in the Franconia Case if the place of collision 
could have been said to be within the body of the County of Kent and if this view 
had been adopted, the problem of jurisdiction would not at all have arisen. 


The distinction between natural waters and territorial waters is all important 
in International Law because in the natural waters of a State, a foreign State can 
claim no sort of right. The base line to mark off territorial waters from natural 
gulfs and bays is from where the waters of the gulf or bay ceases to be national.. 
And in this connection Article 2 of the North Sea Fisheries Convention, 1882, may 
be referred to. Municipal law also may draw a distinction between natural waters. 
and territorial waters. 


FICTIONAL Parts OF A STATE TERRITORY. 


Men of war and other public vessels of a State on high seas and foreign terri- 
torial waters are by a fiction of law—as being floating parts of the home State— 

ted exterritoriality. This rule of fiction has been to a great extent weakened 
by Chung Chi Cheung v. R°, following the Schooner Exchange v. Me Faddon*, a deci- 
sion of Marshall, C.J. The accused in this case was a British subject employed as 
a cabin boy on a Chinese Maritime Customs Cruiser, a foreign armed public ship. 
While inside the territorial waters of Hongkong the accused shot and killed the 
captain of the ship and wounded the Chief Officer. The ship was harboured in 
Hongkong and the boy was arrested and tried for the offence of murder and sentenced 
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to death. Extradition proceedings failed because, the, boy was a British subject. 
An objection was raised regarding the maintainability of the prosecution 
because, the offence was committed on a foreign public vessel which should be con- 
sidered a bit of the foreign territory and the Chinese Government to which the vessel 
belonged had not waived its immunity. This immunity also extended to the crew. 
The surrender to the Bristish authority was illegal. Lord Atkin delivering the 
judgment of the Judicial Committee of the Privy Council pointed out that the 
immunity arose not on account of the legal fiction that a foreign public vessel is 
to be treated as part of the territory of its home State but on account of waiver 
on the part of the local sovereign not to exercise its sovereignty over such vessels. 
The Chinese Government not having pressed the matter further through diplomatic 
channels in order to get the surrender of the boy must be deemed to have consented 
to the jurisdiction of the British Courts. The appeal was rejected and the conviction 
and sentence confirmed. 


F The residence of diplomatic envoys and merchantmen on high seas enjoy 
exterritoriality again on the footing of legal fiction. 


Territorial sub-soil and territorial atmosphere are also treated as part of the 
State territory. 

It is not as if every part of State territory is alienable by the owner State. Terri- 
torial waters are inseparable appurtenances of the land as territorial sub-soil and 
territorial atmosphere. Only a part of a land with its appurtenances can be alie- 
nated and this is subject to an exception in the case of boundary waters. Boundary 
waters may wholly belong to one of the riparian States and therefore can be trans- 
ferred without transferring the bank itself It is pointed out by Oppenheim that 
this is not really an exception to the general rule because, the transferred boundary 
waters remain an appurtenance of the land of the transferee State with only one 
bank. . 


Rivers. j 


The riparian State owns the river. Ifa river from its source to its mouth 
runs through a Stato territory the river is owned by that State exclusively. The 
water in the mouth and in the river are national or internal waters. Such 
rivers are under the complete sway of the State concerned and they are known as 
national rivers. But there are rivers which do not run through one and one State 
only. There are also rivers that are known as boundary rivers which separate 
two States. ‘The rivers that run through several States are described as not-national 
rivers and such rivers are owned by all the States through which they run. Boundary 
rivers belong to the States they separate, the boundary line running through the 
middle of the river or through the middle of the so-called mid channel of the river. 
When a river runs through several States each State owns that part of the river 
which runs through it. 


There are also rivers which are navigable from the Open Sea and these rivers 
also may pass through several States or divide two States. While these rivers 
also are owned by the States concerned they are called international rivers, because 
according to conventional International Law with reference to many of them freedom 
of navigation in peace for merchantmen ofall nations is recognised. There is no 
such freedom on national rivers and foreign vessels can certainly be excluded from 
such rivers. With reference to not-national and boundary rivers, the respec- 
tive States which own these rivers can regulate navigation on the respective parts 
of the river and in the absence of treaty non-riparian States can certainly be excluded: 
from them. Writers other than Oppenhim class all rivers as international if they 
are not national. 

INTERNATIONAL RIVERS. 


The adivisory opinion of the Permanent Court of International Justice on 
the European Danube Commission PCIJ Series B. No. 14, traces the history of the move- 
ment that was started in the 19th century for recognition of the principle of free 
navigation on international rivers. Before the French Revolution each riparian 
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State in the absence of a treaty asserted a right to exclude foreign vessels altogether 
from those parts of the international river which ran through its territory or treat 
the foreign vessels in its discretion: Under Article 14 of the Peace Treaty of Munster, 
1648, between Netherlands and Spain the river Scheldt was wholly shut up in favour 
of the Netherlands. The French Convention of 1792 opened the rivers Scheldt and 
Meuse to vessels of all riparian States. The Congress of Vienna, 1815, recognised 
for the first time the right of free navigation of international rivers by merchant- 
men of not only the riparian States but also the vessels of all nations. 


THe DANUBE. 


\ 

Article 15 of the Peace Treaty of Paris, 1856, laid down the principle of free 
navigation of the Danube and its mouths and it reaffirmed’ the principle of the 
Vienna Congress regarding free navigation of merchantmen of all nations on inter- 
national rivers as being part of European PublicLaw. The so-called European 
Danube Commission for regulation of the navigation of the Danube below Isatscha 
‘was constituted. The Peace Treaty of 1919 and 1920 with Germany, Austriag 
Bulgaria and Hungary confirmed the powers of the European Danube Commission 
extending the exercise of those powers upto Braila. These treaties stretched 
the internationalisation of the river upto Ulm in Germany including the Rhine 
Danube waterway and also indicated the constitution of an International Commis- 
sion for the administration of the newly internationalised portion of the river. 
A Definitive Statute of the Danube was established by a Convention of 1922. This 
Statute confirming the powers of the European Danube Commission declared 
that the navigation of the Danube was unrestricted and open to all flags on the 
footing of complete equality over the entire navigable course of the river between 
Ulm and the Black Sea. Ulm to Braila called the fluvial Danube came under the 
jurisdiction of the International Commission and the river between Braila and the 
Black Sea called the maritime Danube was put under the European Commission. 
The treaties of Peace, 1946, with Bulgaria, Rumania and Hungary laid down the : 
principles of free navigation. By a separate declaration issued by the European 
Powers and the United States it ‘was agreed to convene a conference within six 
months of the coming into force of the treaties to give effect to the principles of 
the treaty. 

The Peace Treaties after World War I declared a number of European rivers 
international and foreshadowed a General Convention providing for a general 
regime for these international rivers. Parts of Elbe, Ultava, Oder, Netmen, Morava, 
Theiss, Vistula, Pruth were declared international rivers. The vessels of all States, 
their nationals, their properties and their flags are to be treated on a footing of per- 
fect equality. 

THe BARCELONA CONVENTION, 1921. 


The Barcelona Convention, 1921, met to draw a General Convention on interna- 
tional rivers. Forty States from Europe, America and Asia met together in a con- ` 
sultative capacity and the conference produced a Convention and a Statute on 
the regime of navigable waterways of international concern. This convention was 
ratified by Great Britain and received also accessions. ‘‘ With certain reservations 
as to cabotage and as to the navigation of warships and other vessels engaged upon 
public services, each of the contracting parties accords free exercise of navigation 
, to the vessels flying the flag of one of the other contracting States on those parts 
of navigable waterways as defined by the Statute which may be situated under its 
sovereignty or authority. In the exercise of this right of navigation the nationals, 
property and flags of all contracting States shall be treated in all respects on a footing 
of perfect equality. No dues of any kind may be levied other than equitable dues 
in the nature of payment for services rendered in maintaining and improving the 
navigability of the waterway.” There are also other conditions meant to facilitate 
free navigation of international rivers of the parties to this convention. If disputes 
cannot be settled by mediation of the Advisory and Technical Committee of the 
League Organisation for Communication and Transit or by some other means they 
are to be referred to the Permanent Court of International Justice. Another proto- 
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col was signed at this conference to make free even national waterways on condi- 
tion of reciprocity. 


The utilisation of the flow of rivers is assuming more and more of importance. 
There is no difficulty about national rivers, because the State concerned would 
be entitled exclusively to the utilisation of the flow. On the other hand a single 
riparian’ State cannot ‘assert arbitrary rights over the flow of not-national rivers 
also called pluri-national or boundary or international rivers. No State can alter 
its natural conditions to the disadvantage ofits neighbours. So a State is forbidden 
from stopping or diverting the flow of a river which runs through another State 
also, nor can it use its waters in such a way that it causes either danger to a neigh- 
bouring, State or prevents a neighbouring State from making a proper use of the 
flow of the river. That is why, a convention relative to the development of hydrau- 
lic power was signed at Geneva by seventeen States and this convention is still 
in force. i 


y LAKES AND LAND-LOCKED SEAS. 


If a lake or a land-locked sea is completely within the territory of a State, it is 
treated as part of the territory of the State, e.g., Lake Windermere in Great Britain, 
and Lake of Como in Italy. But ifa lake or land-locked sea is surrounded by several 
States, opinion is divided. While one set of writers consider that such a lake or 
land-locked sea are parts of the surrounding States, others consider that they do 
not belong:to the riparian States but are free like the Open Sea. Usually treaties 
provide for the ownership of the various parts of land-locked seas and lakes. In 
a war, as pointed out in In re Craft captured on the Victoria Nianzat, such lakes and 
seas are assimilated to the Open Sea for the purpose of the law of maritime prize. 
Lake Constance is surrounded by Germany, Austria and Switzerland. Lake 
Geneva belongs to Switzerland and France. Lakes Huron, Erie and Ontario belong 
to Canada and the United States. Following the precedents of international rivers, 
lakes and land-locked seas surrounded by several States, if they are navigable from 
the open sea are called international lakes and land-locked seas and therefore, 
freely navigable. Lakes Huron and Erie are really international lakes. 


The Black Sea is a land-locked-sea. So long as it was in the Turkish territory 
and so long as the approches to the Black Sea, the Bosphorus and the Dardanelles 
were Turkish, it formed part of the Turkish territory. The position changed when 
Russia, Rumania and Bulgaria became littoral States. But, then, it did not 
become part of the territories of the four States because, though the Bosphorus 
and the Dardenelles were Turkish, they formed part of the Mediterranean and, there- 
fore, open to merchantmen of all nations. Black Sea is now part of the Open Sea 
and is not part of the territory of any State. Article 11 of the Peace Treaty of Paris, 
1856, neutralised the Black Sea, threw it open to the merchantmen of all nations, 
prohibited men of war of the littoral States as well as of other States, allowing 
only a few public vessels of Turkey and Russia to guard the coasts. The neutralisa- 

„tion lasted only till 1870. The Conference of London, 1871, put an end to the 
neutralisation of the Black Sea. But free navigation for merchantmen of all 
nations of Black Sea was kept intact. The Black Sea continues to be an Open Sea 
is spite of the Treaty of Lausanne, 1923, and the Montreaux Convention of 


1936. 
CANALS. ' r 
Being artificially constructed waterways canals are parts of the territories of 
the respective States. The rules that apply analogically to canals. Canals have 
become important particularly after the interoceanic canals that were constructed 
in the 19th century. 


The Corinth Canal connecting the Gulf of Corinth with the Gulf of Aegina 
is entirely within the territory of Greece. Therefore, Greece controls this canal 
though it is kept open for navigation of all States. 





I. 1919 P. 83. 


134 THE MADRAS LAW JOURNAL. [1954 


The most important interoceanic canal is the Suez Canal connecting the Red 
Sea with the Mediterranean. In order to protect the free navigation of the canal 
in 1875 Sir Travers Twiss proposed neutralisation of the ‘canal, the Institute of 
International Law proposed in 1879 a treaty and Great Britain (1883) proposed a 
conference of Powers, but it was the Convention of Constantinople (1888) between 
Great Britain, Austria-Hungary, France, Germany, Holland, Italy, Spain, Russia 
and Turkey that achieved this purpose. The major provisions of the Convention 
are these. 


Both in times of peace and war the canal is open to merchantmen and men of 
war of all nations. The free use of the canal at any time, war or peace, cannot be 
restricted. 


Even if Turkey is a belligerent, no hostile acts can be committed either inside 
the canal or within three miles from its ports. Men of war of the belligerents should 
ass through the canal without delay and they cannot stay for more than twen 
our hours barring cases of absolute necessity in the harbours of Port Said an 
Suez and between the departure of a man of.war of a belligerent and a man of . 
war of an enemy, twenty four hours must intervene. Troops, ammunition and other 

war materiai cannot be taken or discharged within the canal or its ports. 
rules regarding the men of war of the belligerents are equally applicable to their 
prizes. 


No man of war can be stationed inside the canal but each Power’ can station 
two men of war in Port Said and Suez. But belligerents are not allowed to station 
their men of war in these harbours. No permanent fortifications can be raised in 
the Canal. The Powers are also obliged to request other States to accede to the 
treaty. 

In 1914, Egypt became a protectorate of Great Britain, Turkey having renounc- 
ed all her rights over Egypt retrospectively under the terms of the Treaty of Lau- 
sanne, 1923, leaving the question of the defence of the Canal for negotiation bet- 
ween Great Britain and Egypt. By the Treaty of Alliance, 1936, between Great 
Britain and Egypt it was recognised that the canal was an integral part of the terri- 
tory of Egypt. But it was an essential means of communication between different 
parts of the British Empire. So British forces stationed in the Egyptian territory 
were to defend the Canal in colloboration with Egyptian forces. The question 
whether British forces should continue to defend the canal was to be reviewed 
at the end of twenty years and in a case of disagreement the dispute should be 
settled either by the League Council or by some other body agreed upon by the 
parties. 

THe Kiet CANAL. 


The Kiel canal connects the Baltic with the North Sea. This was constructed 
by Germany for strategic purposes. The Canal runs through German territory. 
Before World War I though Germany allowed free navigation on the canal, she 
controlled it exclusively. Articles 380-86 of the Peace Treaty with Germany pro- 
vided that the Kiel Canal and its approaches shall be maintained free and open 
to the vessels of commerce and of war of all nations at peace with Germany on 
terms of entire equality. Only such of those charges representing the cost of main- 
tenance of the Canal can be collected. 


In the Wimbledon 1923 PCIJ Series A. No. 1, the status of the Kiel ‘Canal 
was considered. The Wimbledon was a British ship chartered by a French company. 
It was carrying munitions from Salonika to Danzig for the Polish Government then 
at war with Russia. On the footing that passage of this vessel through the canal 
would violate her neutrality, Germany refused to allow the vessel to go through. 
The vessel took a different route but it lost thirteen days on account of denial of 
passage through the Canal. The Court held against Germany because, under 
the relevant articles of the Peace Treaty the canal was open to States at peace with 
Germany though the States themselves may be at war with each other in which. 


I] THE MADRAS LAW JOURNAL. 135 


Germany is a neutral. The Court pointed out that this was unlike the Panama 
and the Suez Canals which are permanently dedicated to the use of the whole 
world and, therefore, assimilated to natural straits in the sense that the passage of 
a belligerent man of war does not compromise the neutrality of the sovereign State 
in whose jurisdiction the waters lie. The Peace Treaty was denounced by 
Germany in 1936. 


Tae Panama CANAL. 


Superseding the Clayton Bulwer Treaty of 1850, the Hay-Pauncefote Treaty, 
Igor, was entered into by the United States and Great Britain to make a canal 
between the Atlantic and the Pacific Oceans. The United States was given the 
exclusive power of regulation and management of the Canal. The Suez Canal 
Convention was adopted as basis for the neutralisation of Panama. The Hay- 
Varilla Treaty, 1903, was concluded between the United States and the new Re- 
spublic of Panama under which the United States gave a perpetual guarantee of 
the independence of the Panama Republic in return for a grant by the Panama 
Republic to the United States, of a strip of land with five miles on either side of the 
canal with the exclusion of the cities of Panama and Colon and the harbours ad- 
jacent to these cities in perpetuity for the construction and administration of a 
canal between Colon and Panama. The Canal and the entrance thereto shall 
be neutral in perpetuity and shall be open to vessels of all nations. The Canal 
was opened in 1914, and the United States issued the rules for its operation and 
navigation. 

Maritime BELT. 


That part of the sea as distinguished from the open sea over which a littoral 
State has sway is known as Maritime Belt. Some identify such sway with sovereignty 
making the maritime belt part of the territory of the littoral State. While the 
considered view is that the open sea cannot be the property of any State but mari- 
time belt is certainly the property of the littoral State though foreign merchant- 
men have a right of innocent passage through the maritime belt. The maritime 
belt is also called coast waters, and in order to indicate clearly that coast waters 
do not form part of national waters, they are called territorial waters. There are 
writers whose arguments have been ably stated by Lapradelle who take the view 
that the maritime belt can have no territorial character though of course the littoral 
State is given in the interest of the safety of the coast, certain powers of control, 
jurisdiction and police, but this view is not very much in favour. The Air naviga 
tion Convention of 1919 included territorial waters also as part of State territory. 


There is no unanimity also regarding the breadth of the maritime belt or about 
the point of the coast from where the breadth is to be measured, some start from 
the high water mark, some from the low water mark. There are others who draw 
it along depths where water ceases to be navigable. A few others start from those 
depths where coast batteries can still be erected. Opinion is becoming more and 
more in favour of measuring the breadth along the low water mark. The Insti- 
tute of International Law also along with many other treaties favour the measure- 
ment along the low water mark. : 


As regards the actual breadth, different views have been held from early times. 
Some put it at sixty miles others at hundred miles and yet others as the range of 
vision, that is, fourteen miles. Bynkershoek put it as the effective range of the 
shore battery. In the 18th century the range of artilleries was about three miles 
or one marine league which is now accepted as the standard breadth of the mari- 
time belt. While the three mile rule is not generally accepted, there are States 
which claim a further protective zone called contiguous zone having more or less 
all the features of territorial waters. Even Great Britain in certain extreme cases 
would appear to favour the view that the contiguous zone cannot be treated as 
part of the open sea. On account of this difference of opinion, the Codification 
Conference of 1930 could not produce a convention on territorial waters. 
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It is agreed that a littoral State can exclusively reserve for its own subjects 
the fisheries including fish or pearls or amber or other products of sea inside the 
maritime belt. : 

Cabotage or coastal trade in the absence of a treaty can be exclusively reserved 
by the littoral State for its own vessels. Cabotage in modern sense means trade 
between any two ports of the same country. 


The littoral State is exclusively entitled to police and control its maritime 
belt to protect its interest in customs duties and secrecy of its coast fortifications. 
Thus, foreign vessels in the maritime belt can be routed in a particular way. 


The littoral State is entitled to pass laws regarding maritime ceremonials to 
be observed by foreign merchantmen in its maritime belt. 


Maritime belt is certainly part of the territory of the littoral State, the sovereign- 
ty of which extends over it, but according to practice of nations it is open to mer- 
chantmen of all nations for innocent passage, cabotage excepted. It appears to 
be that the right of innocent passage for merchantmen of all nations in peace is a 
corollary of the rule of freedom of the open sea. That is why no tolls can be levied 
for such innocent passage, though a littoral State may have provided at great ex- 
. pense all the necessary amenities for safe navigation within the maritime belt. 

It is only when a foreign ship puts anchor or enters the harbour, it can be called 
upon to pay tolls. Generally a man of war of a foreign State cannot assert a right 
of innocent passage through the maritime belt though practice is developing that 
in peace no littoral State prohibits the innocent passage of foreign men of war and 
public vessels. It must be clearly understood that mere pasage cannot mean entry 
into a port or roadstead. In regard to matters of police and control, the jurisdic- 
tion of the littoral State is exclusive-and so the littoral State can exclude foreign 
pilots, make sanitary regulations, custom house arrangements and laws, regulating 
stranded vessels and goods, etc, Even as a foreign vessel passes through the mari- 
time belt, the littoral State can have jurisdiction over it according to the Terri- 
torial Waters Jurisdiction Act, 1878. Over contiguous zone beyond the maritime 
belt, littoral States as a matter of practice extend their revenue and sanitary laws. 
But the considered view of Twiss and Phillimore is that municipal laws cannot have 
operation on the opean sea beyond the maritime belt. But comity appears to 
be in favour:of such operation at any rate over the contiguous zone adjacent to the 
maritime belt, provided other States concerned do not object and provided also. 
„no action is taken in the maritime belt of another State. Ifa merchantman outside 
the maritime belt should threaten the littoral State or its territory or its nationals, 
, use of force by littoral State on it would be justifiable as an act of self preserva- 
tion. If the merchantman threatens to break the national laws by carrying prohi- 
bited articles, the use of force by the littoral State as against the foreign merchant- 
man while it may not be justifiable\in International Law is allowed‘ by comity. 
To enforce prohibition laws of the United States, Great Britain and the United 
States concluded the Anglo-American Liquor Treaty, 1924, placing on a firm footing 
the protective zone beyond the maritime belt and this protective zone was known 
as the One Hour Zone. The One Hour Zone represented the distance covered by. 
a merchantman in one hour and within this zone the United States was allowed 
to visit and. search any suspect merchantman of Great Britain. In the case of 
Pm alone?, a British ship with a Canadian registry was engaged in rum running into 
the United States. A coastguard vessel of the United States encountered I’m alone 
beyond the territorial waters, but within the One Hour Zone. When challenged, 
I’m alone started running and the coastguard pursued it. The coastguard could 
not give effective chase and so sent a message for help. A second coastguard in- 
tercepted I’m alone two hundred miles away from the coast of the United States. 
Even then Pm alone refused to submit. A member of the crew of I’m alone and the 
entire ship was completely destroyed by the gunfire of the second coastguard. A 
Joint Commission of the United States and Canada enquired into this incident 
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‘on a complaint made by Canada. The contention of the United States based on 
the rule of hot pursuit was not considered, because, the pursuit was not hot. The 
pursuit by the second coastguard after the first coastguard had failed “could not 
be considered to come under the category of hot pursuit. It was held that the 
sinking of the ship in the high seas was high-handed and not justifiable in Inter- 
national Law. The Canadian Government was awarded 25,000 dollars as amends. 
‘No compensation was given to the owners of I’m Alone! because, the real owner- 
ship was American and the ship was engaged in this illegal purpose. 


Certain jurisdiction is also claimed over high seas adjacent to the territorial 
waters to protect the fisheries of the territorial waters against indiscriminate exploi-- 
tation. The questions involved in the Behring Sea Arbitration, (British and Foreign 
States Papers, Vol. I ; pp. 9, 12, 57, 79, 81, 90) were really questions of fact. It was 
a challenge by the United States to the freedom of the open sea. But this challenge 
‘was happily defeated by the proceedings. But the arbitrators gave enough protec- 
etion to the Seal Fisheries Industry in the Behring Sea. A similar claim on the part 
of Russia was successfully countered by the United States later. But the respective 
tribunals while at every.time affirming the freedom of the open sea gave sufficient 
protection against the unscrupulous exercise of a legal right in order to protect im- 
portant interests of the littoral State. The United States by a Presidential Procla- 
mation of 1945 has conceded to other States also a right to establish conservation 
zones around the fishing coasts. But at the same time the United States did not 
desire to fetter the free and unimpeded navigation of the conservation zones or 
their character as part of the high seas. 7 


In the Behring Sea Fisheries case, Sir Charles Russel, the Attorney-General of 
Great Britain, gave an opinion in favour of a maritime belt around a lighthouse 
built outside the maritime belt. But thig temptation to compare a lighthouse: 
with an island is not right according to Olppenheim. The learned author puts a 
` lighthouse on par with an anchored lightsl{ip and anchored lightship is entitled to- 
a maritime belt around it. a 


The surface and sub-soil of the bed/o 
belt are property of the littoral State and 
other State. It is usual for littoral States t 
fisheries by it or hy their nationals and sub-sẹþil for mining for coal and other minerals. 
either by it or by its nationals.’ States alwalys claim exclusive property in both. 


The waters in ports, harbours, roadste and mouths of the rivers are different 
waters are national or internal waters. 
That is why except in a case of distress whenf merchantmen enter a port or a harbour 
State gets jurisdiction over it, as in 
e maritime belt. By treaties, however, 
rder of a ship in a port or harbour or- 
is excluded from the jurisdiction of 
a Statute respecting the International 
eva which is still in force. Great 






















the sea forming part of the maritime 
nnot, therefore, be appropriated by any 
reserve the surface to exploit sedentary 


any matter relating to the purely internal 
roadstead or anchored in the maritime 
the local sovereign. In 1923, a Conventio 
Regime of Maritime Ports was signed 
Britain was a party to this Conventio 


Gulfs and bays which are not wi miles and are enclosed by the ae 
: j is why the expression ‘ territori 
bay ’ is also used. The waters as and not territorial waters. 


If the entrance is far tap ~= 
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width at ten miles. The Bay of Canacle, seventeen miles wide, is claimed to be 
territorial by France. The Bay of Conception, twenty miles wide, the Bay of Chaleurs, 
sixteen miles wide, and the Bay of Miramichi, fourteen miles wide, are claimed terri- 
torial. The Hudson Bay, fifty miles wide, is claimed territorial. The Varanger 
Fjord, thirty-two miles wide is claimed territorial by Norway. The Chesapeake 
and Delaware, twenty miles and ten miles wide respectively, are claimed territorial 
- by the United States. The Institute of International Law gives the standard of 
twelve miles width and in regard to wider bays practice over hundred years treating 
_ them territorial as the standard. The following are territorial bays :—Zuyder Sea, 
which is Dutch, the Bay of Stettin which is German and the Jade Bay in the North 
Sea. In regard to navigation, fishery and jurisdiction in territorial gulfs and bays 
the considered view appears to be that the rules of maritime belt in this behalf 
would apply. 


STRAITS. 


‘The principle of territoriality of the maritime belt will apply equally to straits. 





















connecting the Black Sea with the M: 
the straits from early times, Special r tions have been framed to control navi- 
gation through the straits and these régulations are considered part of the public 
law of Europe. The Treaty of Paris and the Str. 
London 1871, the Convention of Montreux, 1936, superseding the relevant part of the 
Treaty of Lausanne 1923, are some of thd landmark treaties which govern the Darda- 
nelles and the Bosphorus. The positio} is that complete fr eedom of navigation and 
transit for the merchantmen of all the nations at all times is assured. But Turkey 
may close the straits to the merchant-ships of the States with which it may be at war. 
There are certain restrictions placed onf the tonnage. of war-vessels of non-Black Sea 
Powers even in times of peace. The prfesent position is stated to be lage mie oe 
are to be “open both in peace and war}to every vessel of commerce or salad 
military and commercial aircraft without distinction of flag,” and “are to be sub- 
ject to the control of an International Commission possessing its own flag, budget 
and organisation.” 
The Solent dividing the ight from England, the Menai, dividing 
Anglesey from Wales me Bata: = ke Strait of Mesina is Italian. The Great 
Belt dividing Fyri and Sielland is iict. 


AEK \VIGATION. 


The legal character of the aj hove the territory of States assumed im- 
“portance with the commenceme avigation in this century. There is no 
‘difficulty about the legal charact ir space above unoccupied territories 
and open sea because, such e open sea is also incapable of 
appropriation by any State. ™ - above the territory of a State 
Eata ern ee ave been put forward. It is 









XA 
ge WS 


{] THE MADRAS LAW JOURNAL. 139 


lated by: (1) The Convention for Regulation of Aerial Navigation, 1919, with 
its amending protocols. (2) Bilateral and multilateral conventions‘ supplementing 
the Convention of 1919. (3) Customary International Law. These documents 
recognise that every State has complete and exclusive sovereignty in the air space 
above its territory and territorial waters. Freedom of innocent passage for private 
aircraft of other parties who comply with the rules is guaranteed, subject to reserva- 
tions on ground of military and public safety reasons. Registration of aircraft 
owned by nationals is insisted on. The papers that should be carried by a private 
aircraft are also mentioned. The right of the territorial State to visit foreign private 
aircraft is also secured. State aircraft is divided into military and non-milirary cate- 
gories. In the absence of authorisation military aircrafts are not allowed to fly over 
or land in the territory of another party. When there is authority to fly, military air- 
craft would be entitled to the privilege of ex-territoriality. Subject to mutual arrange- 
ment between the parties with reference to police and customs aircraft, non-mili- 
gary State aircrafts are to be treated as private aircraft. The Convention established 
‘an International Commission for Air Navigation, to carry out the purposes of the 
Convention. There are a number of other conventions also regulating air navi- 
gation. Customary International Law appears to recognise the sovereignty of the 
subjacent State over the air space, national and territorial without any sort of servi- 
tude, say for innocent passage. Regional treaties, however, have modified this rule. 
The Convention of 1919, suffered from. the following defects :—(1) The right of in- 
nocent passage conceded did not include. the right to land. (2) The prohibition 
for military and safety reasons was used to cut down in a considerable way the right 
of innocent passage. The reservation for cabotage caused difficulties because, 
cabotage wit reference to aircraft is much wider than cabotage in the maritime 
belt. The denial of innocent passage for international airways, regular and 
scheduled, worked hardship, because, the right of passage for international airways 
depended on the consent of the States concerned. International civil aviation 
was thus under a bad state under the Convention of 1919. The Chicago Civil 
Air Navigation Conference, 1944, did not also improve matters. It is stated by 
autHorities that it is only a future Conference that can settle the problem of inter- 
national civil aviation. 

The Washington Convention, 1927, the General Radio Communication Regu- 
lations attached to the Madrid International Communications Convention, 1932, 
the Lucerne European Broadcasting Convention of 1933, accept the principle of 
exclusive sovereignty in the air space of a State for purposes also of transmission 
of wireless waves. So a State would get a right to prohibit the disturbances of its 
air Ta by wireless waves. It must be possible in future to prevent abuse of both 
production and passage of wireless waves through air spaces by appropriate treaties. 

BOUNDARIES OF A STATE. 


Boundary lines are those Imaginary lines on the surface of the carth separating 
one State territory from another or one State territory from another unappropriated 
territory or from the open sea. For ‘purposes of recognition ofa State, the 
importance of ascertained boundary lines is referred in Deutsche Continental Gas- 
Gesellschaft v. Polish Statet. The boundary signs may be natural say, water, Moun- 
tains, deserts, forests, etc., or artificial say, posts, stones, bars, walls, trenches, roads, 
canals, buoys in water, etc. 

If it is a boundary river and it 3:not navigable, the boundary line runs through 
the middle of the river following the course of the banks. If the river is navigable 
the lines run through the mid-channel of the river called Thalweg recognised in the 
Treaties of Peace, 1919. See also State of New Jersey v. State of Delaware*, Wisconsin 
v. Michigan®, Iowa v. Illinois‘, Louisiana v. Mississippi", Arkansas v. Mississippi®, Arkan- 
sas v. Tennessee’, In re Village of Fort Erie and Buffalo®. It may also be that the boun- 
dary line is only one bank of the boundary river in which case the entire bed of the 








I. Annual Digest, 1929, 30 Case, No. 5. 5. 202 U.S. 1. 

2. 291 U.S. 361. 6. 250 U.S. 39- 

3. 295 U.S. 455. 7. 1940 U.S. A.J. 35- 

4. 147 US. 1. 8. Ann al Digest 1927-28 Case No. 82. 


140 : THE MADRAS LAW JOURNAL. . [1954 


river would belong to one only of the riparian States. With every change'‘in the 
course of the river, the boundary line may also change. ` 

If it is a lake or a land-locked sea, the boundary line runs through the middle 
of the lake or sea. Usually treaties mark off the boundary. 


With reference to the maritime belt, there is no unanimity as has been already 
noticed. But definitely the boundary line starts only three miles away from low 
water mark. 


With reference to a strait, the boundary line would run through the mid- 
channel. 

In the absence of a treaty the boundary line runs on the mountain ridge along 
with the watershed if a mountain is the boundary. But in some cases the boundary 
mountain may belong exclusively to a State. 


Boundary disputes led to war in the past. Now they are settled either by 
treaties or by arbitration. The leading award was given in the Alaska Boundary 
Dispute between the United States and Great Britain in 1903. Special commis- 
sions as under the peace treaties may also be appointed to settle boundary lines. 


STATE SERVITUDES. 


Oppenheim says: ‘State servitudes are those exceptional restrictions made by 
treaty. on the territorial supremacy of a State, by which a part or whole of its territory 
is in a limited way made perpetually to serve a certain purpose or interest of 
another state.” (italics mine). Thus passage of troops of a neighbouring State 
may be allowed by Convention. Also fortifications may be prevented by Conven- 
tion. Servitudes ought not to be confused with the restrictions imposed on the 
territorial supremacy of a State—noticed already—by International Law, and these 
restrictions are natural restrictions as opposed to conventional restrictions which 
servitudes are. So it is that innocent passage for foreign merchantmen in the mari- 
time belt of a littoral State is not a servitude but only a natural restriction. 
State Servitude can exist only between States. Concessions in favour of foreign 
individuals and corporations cannot constitute State servitudes because, the 
subject of State servitudes can only be a State. The object of State servitude 
is the territory of the State and territorial supremacy is abridged by grant of 
State servitude. The open sea not belonging to any State cannot be the object 
of State servitude. Further the essential feature of a State servitude is that the 
whole or part of the territory of a State is made to subserve the interest of 
another State. A State servitude may either be affirmative or negative or 
military or economic. Oppenheim says: ‘Since State servitudes, in contra- 
distinction to personal rights (rights in personam) are rights inherent in the 
object with which they are connected (rights in rem), they remain valid and may be 
exercised, however, the ownership of the territory to which they apply may change.” 
It is pointed out by the learned author that when the Alsatian town of Huningen 
became German in 1871 and again when it became French in 1918, the State servi- 
tude created by the Peace Treaty of Paris, 1815, that Huningen in the Swiss canton 
of Basle, should never be fortified, was not extinguished. State servitude can be 
dissolved by express or tacit agreement. 


MODES OF ACQUIRING TERRITORY. 

Acquisition of territory ought not to be confused with the birth of a new State 
or with acquisition of sovereignty over foreign States by private individuals or corpo- 
rations as in fact Sir James Brookée—the White Rajah of Sarawak—acquired North 
Borneo and established a kingdom of his own there. Sarawak, of course, is now 
a Protectorate since 1946. 


Until the time of Grotius, State territory was considered private property of 
the monarch and so even Grotius applied the Roman law of private property in 
regard to acquisition of territory by States. In modern International Law acquisi- 
tion of territory by a State means acquisition of sovereignty over such territory. 
The several modes of acquiring State territory are elucidated from State practice 
and not from Roman law. The five modes of acquiring State territory arè Cession, 


1) THE MADRAS LAW JOURNÀL. 141 


occupation, accretion, subjugation and prescription. It is also considered that 
adjudication also may be one of the modes of acquisition of State territory. Of 
these modes, cession alone is a derivative mode of acquisition and the other modes 

are original modes of acquisition. : f 


CESSION. 


Cession means transfer of sovereignty by one State to another State with refe- 
rence to the State territory concerned. Cession is usually a bilateral transaction 
and the subjects of cession are the ceding State and the acquiring State. The ob- 
ject of cession is sovereignty which is transferred by one State to another State. 
Cession is usually effected by a treaty, say after a war. Cession may also be peace- 
able say by a gift or voluntary merger. On a cession duly effected the ceded terri- 
tory is taken by the new sovereign with all the international obligations locally 
connected with the territory. It was recognised by Sir William Scott in The Fama}, 
that the treaty of cession must be followed by actual tradition—if the new State is 
fot already in possession of the ceded territory. It must also be noticed that the vali- 
dity of cession does not depend upon tradition. Cession is completed by the rati- 
fication of he treaty of cession. On cession the subjects of the ceding State become 
subjects of the acquiring State.’ But the operation of this rule having caused 
grave injustice, it is now recognised that no cession will be put through until the in- 
habitants have intimated their consent to the cession in a plebiscite. But the treaty 
of cession itself may contain appropriate clauses binding upon the acquiring State 
‘to give the necessary option to the inhabitants to retain their old citizenship by 
making express declaration to this effect. At the same time in the interest of the 
acquiring Btate, it would be well within its right to expel those inhabitants who 
may retain the old citizenship. Difficulties may also be avoided by appropriate 
provision in the treaty giving the inhabitants the option to migrate within a stated 
time. - 

OCCUPATION. 


A territory not under the sovereignty of any other State can be appropriated 
by a State by occupation. Occupation is a mode whereby a State intentionally 
acquires sovereignty over such a territory. Occupation differs from ‘subjugation 
because, the subjugated territory prior to subjugation belongs to another State. 
‘Occupation must be by a State or for and on behalf of the State. The object of 
occupation is a territory which belongs to no State. A derelict territory may also 
be acquired by occupation. 

The open sea being free cannot be the object of occupation. Rocks or banks 
in the open sea cannot be the object of occupation though lighthouses may be built 
there. Oppenheim adds : “Likewise the bed of the sea cannot be the object of 
occupation, but the sub-soil of the bed of the open sea may become the object of 
occupation through driving mines and piercing tunnels from the coast.” 


Occupation thus effected is real occupation and in contradistinction to ficti- 
tious occupation is named effective occupation. Possession and administration 
are the two essential facts that constitute an effective occupation. 


“It is agreed that a discovery gives to the State in whose service it is made an 
inchoate title; it acts as a temporary bar to occupation by another State for sucha 
eriod as is'reasonably sufficient for effectively occupying the discovered territory. 
If the period lapses without any attempt by the discovering State to turn its inchoate 
title into a real title of occupation, the inchoate title perishes and any other 
State can mow acquire the territory by means of an effective occupation.” - 


With reference to colonies which could not be effectively occupied, colonial 
powers used to enter into agreements with the Chiefs of the colonies bringing into 
existence a sort of protector-protected relationship. Amd these are protectorates 
not in the technical sense noticed already. 
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When a power effectively occupied a piece of territory and when it was not 
able to effectively occupy the adjoining areas, it usually established what was known 
as a sphere of influence, intimating thereby a clear intention on its part to effectively 
occupy the adjoining areas in future. Spheres of influence were usually established 
by international treaties entered into with interested powers. This method had 
the advantage of avoiding friction in extending colonia empires. 


ACCRETION. 


Accretion is increase of land through new formations. An island may rise 
in a river which is part of the territory of a State. But in such a case the territory 
of the State is not enlarged though the land-part of the territory may have been 
enlarged. But there are accretions which increase the size of the territory of a 
State as in the case of the rise of an island in a maritime belt. These increases 
in the territory of a State occur in spite of the State. These accretions may be both 
artificial and natural, and natural accretions may be by alluvion, delta, new-born 
island and abandoned river-bed. Artificial formations are embankments, breaka 
waters, dykes, etc., built along either a river or the coastline of the sea. But arti- 
ficial formations cannot be made if they have a tendency to injure a neighbouring 
State without the consent of such neighbouring State. In the war between Britain 
and Spain in 1905, a British privateer Mineroa captured the Anna, near the mouth 
of the Mississippi. Before the Prize Court the United States lodged a claim on the 
footing that the capture was effected within the maritime belt of the United States. 
The claim, however, was ordered by the Court, because, it was found that the 
capture though three miles away from the coast was certainly within three miles 
' of some newly formed islands within the maritime belt of the United States. 


SUBJUGATION. 


Conquest is taking possession of enemy territory by force in time of war. Con- 
quest by itself does not confer title on the conquering State. It is only by an act 
of annexation that the enemy State ceases to exist and it is also the act of annexation 
that puts an end to the war. This method of putting an end to the war is known 
as subjugation. While conquest per se may not confer title, it is certainly a mode 
of acquisition of territory by a State. It may also be seen that if a belligerent 
conquers enemy territory and then compels the enemy to cede the conquered terri- 
tory under the terms of a treaty of peace, such a mode of annexation is not subjuga- 
tion, but cession. The sovereignty of the enemy State is not put an end to with 
reference to the conquered territory, by conquest, it is only annexation that puts 
an end to the sovereignty of the enemy State and brings the conquered territory 
under the sovereignty of the conquerer. ‘“‘ Annexation turns the conquest into 
subjugation.” 

“« Although subjugation is an original mode of acquisition, since the sovereignty 
of the acquiring State is not derived from that of the State formerly owning the 
territory, the new owner State is nevertheless the successor of the former owner 
State as regards many points which have been discussed already”. Apart from 
any changes that may be introduced in the municipal law by the subjugating 
State, subjugation by itself does not affect private property or private rights. The 
subjects of the former enemy State become the subjects of the conqueror State on 
subjugation. It is not clear as to whether the subjects of foreign enemy States who 
are either abroad and do not return or those who may leave before ‚annexation 
or those who may leave immediately after annexation can in any way be con- 
trolled by the conqueror State. 


Under General International Law, conquest is not the result of an illegal act. 
On the contrary it is the consequence of use of force permitted by In‘ernational 
Law. The position has, it is submitted, undergone change as a result of the Cove- 
nant of the League, the Charter of the United Nations and in particular, of the 
General Treaty for the Renunciation of War. In so far as these instruments 
prohibit war, they probably render invalid conquest on the part of the States 
which had resorted to war contrary to its obligations. But conquest is even 
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to-day, a lawful mode of acquisition of territory if a State is not a party to any 
of the three instruments above noted. i 


In the dissenting judgment of R. B. Pal, J. (International Military Tribunal 
for the Far East) the learned judge pointed out that there was no necessity for him 
to consider whether or not any of the wars against any of the nations covered by 
the indictment was aggressive. ‘* The view of law that I take as to the criminality 
or otherwise of any war makes it unnecessary for me to enter into this question. 
Further, I have indicated the difficulty that I feel in defining ‘ agressive war ” 
keeping in view the generally prevalent behaviou- of the powers in international 
life.” + 

PRESCRIPTION. 

Grotius while rejecting usucaption of Roman Law, recognised immemorial 
prescription as a mode of açquiring territory. Heffter and De Louter defend 
immemorial prescription as a mode while Martens, Kluber, Ullamann and Liszt 
eject this as a mode. Vattel, Wheaton, Phillimore, Hall, Bluntschli and Pradier- 
Fodere do not even insist on possession from time immemorial and according to 
them possession for some length of time would give title to possessor. As in the 
case of usucapiton, there is no necessity for bona fides in regard to possession maturing 
into title in International Law. Oppenheim says: ‘‘ Prescription in International 
Law may therefore be defined as the acquisition of sovereignty over territory through 
continuous and undisturbed exercise of sovereignty over it during such a period 
as is necessary to create under the influence of historic development the general 
conviction that the present. condition of things is in conformity with international 
order.” The rationale of prescription both under Muncipal Law and International 
Law is the creation of stability of order. In this connection Arkansas v. Tennessee’, 
may be looked into. No time-limit has yet been evolved in International Law 
to create title by prescription. Each case will depend upon its own merits. Even 
if occupation at its inception was wrongful but if the rightful owner acquiesces in 
the wrongful possession for a considerable time, surely the members of the Family 
of Nations would be inclined to view that the present condition of things is in con-. 
formity with international order. The same is the position with reference to a 
boundary line wrongly drawn and acquiesced in by the wronged State. Maryland v. 
West Virginia*, may be looked into. That is why International Law has not choser 
to fix a time-limit for acquisition of title by prescription, because, besides lapse 
of time there are many circumstances and influences at work to produce an impres- 
sion that in the interest of order, the possessor should be confirmed in his title to: 
the territory possessed by him. 


Loss or STATE TERRITORY. 


Corresponding to the five modes of acquisition of State territory, there are 
five modes of losing it such as cession, dereliction, operation of nature, subjugation 
and prescription. Revolt also is considered another mode of losing territory. 
Of these modes it is enough if dereliction alone is noticed. To constitute dereliction 
there must not only be actual abandonment but also intention to abandon and it 
is only such a derelict territory that can become a subject of occupation by another 
State. The Struggle for the Falkland Islands by Goebel, pp. 411-459, and The case of 
Eastern Greenland, PCIJ Series, A-B., No. 53, may be looked into. France considering 
Santa Lucia a no-man’s-land occupied it in 1650 because, England which occupied 
this island in 1639 abandoned it in the following year because the English settlors 
were massacred by the natives and England did not make any attempt to retake 
it. The French were attacked by the British in 1664 and as a result the French 
took refuge in the mountains. But in 1667 the English having withdrawn, the 
French returned from their mountain refuge. Thereafter the English did not 
make any attempt to retake the island. England, however, was protesting that 
she never had at any time an intention to abandon the island. But, however, 
she gave up her claims to the island under the Peace Treaty of Paris, 1763. 
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Under a cession so called in 1823, England occupied a piece of territory at 
Delagoa Bay. But this was claimed by Portugal as part of the territory owned by 
her, asserting that the cession by the native chiefs in favour of England was bad 
because, they were rebels. This dispute went on till 1875. Finally it was left 
to the arbitration of the President of France who gave an award in favour of Portugal 
-on the footing that the interruption of possession in 1923 was not to be considered 
abandonment of the territory over which Portugal had exercised sovereignty for 
over three-hundred years. 

NTa OPEN SEA. 


Upto the first half of the Middle Ages, navigation on the open sea was free. 
Ulpian declared the sea to be open by nature. Calsus declared both the sea and 
-air as being common to all mankind. “‘ I am the master of the‘earth, but the law is 
the mistress of the sea,” said Emperor Antoninus. The German Emperors who were 
-considered successors to the Roman Emperors assufned title of the “ King of the 
Ocean.” The later half of the Middle Ages marks the beginning of claims being 
‘made over parts of the open sea. At the time of the birth of International Law, 
‘States were really asserting claims over certain parts of the open sea. Venice claimed 
‘sovereignty over the Adriatic Sea. The Republic of Genoa claimed sovereignty 
‘over the Legurian Sea. Portugal claimed sovereignty over the Atlantic, South 
of Morocco and the Indian Ocean. Spain claimed sovereignty over the Pacific 
and the Gulf of Mexico. Sweden and Denmark claimed sovereignty over the 
Baltic, Great Britain claimed sovereignty over the Narrow Seas, the North Sea and 
the Atlantic from the North Cape to Cape Finisterre. These claims were asserted 
for several hundreds of years. But in the context of ‘circumstances these claims 
had to be recognised to maintain effective protection against piracy. ‘ Maritime 
‘sovereignty found expression in maritime ceremonials at least ”.—(Oppenheim.) 
With the growth of expeditions for discovery of unknown lands this idea of sovereignty 
over the open sea by several States had to be gradually abandoned. When the 
Spanish Ambassador, Mendoza, objected 10 the expedition of Drake, Elizabeth I 
stated that the vessels of all nations could navigate on the Pacific since the use of 
the sea and air js common to all. It is this attitude of Queen Elizabeth I that 
helped to evolve the doctrine of the freedom of the open sea. Twenty-nine years 
after Elizabeth I, in 1609, Grotius in Mare Liberum declared that the sea was free by. 
nature, because it is incapable of occupation. Grotius of course was powerfully 
opposed. The writers of the 18th century championéd the cause of the freedom 
of the open sea, dividing the sea into maritime belt and open sea. The leader was 
Bynkershoek. Vattel, Martens and Azuni followed Bynkershoek. With the build- 
ing of navies by serveral maritime States, the principle of the freedom of the open 
sea gradually gained momentum about the year 1925. Great Britain started 
slowly giving up her claims over parts of the open sea and soon she emerged as a 
great upholder of the principle of the freedom of the open sea. This had to be 
done by Great Britain because, she had the biggest navy. The last ditch of the 
battle for freedom of the open sea was fought and won in the award that was given 
against the claim of the United States over parts of the open sea in the Behring 
Sea Arbitration case in 1893. 

Open sea or the high seas mean the same thing. It is the coherent body of salt 
water over the best part of the globe excluding the maritime belt, territorial straits, 
gulfs and bays hich are certainly part of the sea but not parts of the open sea— 
‘as pointed out by Oppenheim. ‘The coherence of salt water is essential to consti- 
tute it open sea, subject to the reservations above-noted. The Aral is Russian terri- 
tory but the Sea of Marmora is part of the open sea, though surrounded by Turkish 
land and though the Bosphorus and the Dardanelles are Turkish territorial straits, 
because they are open to merchantmen of all nations. The oceans are therefore, 
‘certainly open sea including their branches and sub-branches. 


FREEDOM OF THE OPEN SEA. 


All that the freedom of the open sea means is that open sea cannot be subjected 
to the sovereignty of any State, because it is not the territory of any State. Open 
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Sea is incapable of occupation because, it is res extra commercium m the language of 
‘Roman Law. But the sub-soil of the bed of the open sea may in certain cases 
become the property of a littoral State if it should bore tunnels from the coast into 
the sub-soil of the bed of the open sea for certain purposes. Open sea is certainly 
an object of the Law of Nations though it is certainly not a territory of any State. 
Though sovereignty of a State cannot extend over open sea, to maintain the peace 
and order'of the open sea, customary international law gives certain rules. Recently 
“conventions also have been concluded to achieve the same object. The conventions 
relate to salvage, assistance, collisions and safety of life at sea. But these objectives 
have been realised by the co-operation of International Law and Municipal Law 
Of States that have a maritime flag 
r While open sea may not be the territory of any State, it may become a theatre 
of war, if one of the belligerents happens to be a Power with a maritime flag. 

All kinds of vessels, men-of-war or other public vessels or merchantmen are 
gntitled to complete freedom of navigation in the open sea, to whatever State they 
may belong. "The maritime ceremonials on the open sea are-really not an out- 
‘come of International Law but they are observed as a result of usage or courtesy. 
The freedom of the open sea in order that it may be effective and purposeful carries 
with it the freedom of innocent passage through the maritime belt for the merchant- 
men of all nations and for men-of-war of all nations as well to the extent the mari- 
time belt in question forms part of the highway for international traffic. The 


modern anation for the freedom of the open sea is that the open sea is an inter- ' 


national highway connecting different parts of the world and to facilitate freedom 
-of commerce and «communication it is but right that the open sea cannot be put 
under the sway of any State. So the universal principle of the freedom of open 
sea is rooted in the freedom of intercourse between States. 

JURISDICTION ON THE OPEN SEA. 

When we talk of jurisdiction on open sea, it does not mean jurisdiction as such 
‘on the open sea, but on the vessels, persons and goods on the open sea. The juris- 
‘diction that arises ‘on the open sea in this sense is not purely connected with the 
flag under which the vessel sails, since men-of-war of all nations have in certain 
‘cases certain powers over merchantmen of all nations. The flag of a vessel, ship’s 
papers, the name of the ship, the connection of the ship with the territory of the 
flag State, safety of traffic on open sea, the powers of men-of-war over merchant- 
men of all nations and shipwreck would thus be important. 

International Law casts a duty on each State having a maritime flag to franie 
appropriate rules regarding the use of such flag by any such vessel. Every vessel 
sailing on the high seas must fly a flag, as otherwise no protection extends to such 
a vessel. To whatever State a vessel may belong jurisdiction over it belongs only 
to the State whose flag it flies. It may be seen from the Steamship Maori King! 
that ifa foreign ship should make an unauthorised use of the flag of a maritime State, 
the men-of-war of the maritime State can arrest such a ship, capture it, prosecute 
it and have it confiscated. i 

Private vessels of whatever nationality must carry what are known as ship 
‘papers which are usually prescribed by municipal law. The papers are: (1) a 
‘voucher to sail under the flag, (2) certificate of registry or a passport or sea letter 
-or sea brief, (3) the muster roll, (4) the log book, (5) manifesto of cargo, (6) bills 
of lading, (7) charter-party, etc. The name of the vessel must prominently be 
“written, upon it. 

While, on the open sea, public vessels are by fiction of law considered floati 
parts of the State to which they belong. Private vessels also are considered floating 
parts of the flag ‘State and that is why if a birth takes place on a private vessel on 
the open sea, the birth is considered to have taken place on the territory of the 
flag State. So also a crime committed. But a private vessel is not considered a 
floating part of its flag State, because, in a war it can be visited and searched by 
belligerent men-of-war. 2 a - 
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Until very recently safety on the open sea was ensured by common action 
taken by the maritime States of the world. In 1857, with regard to signalling, 
piloting, courses and collisions, Great Britain issued as the leader of the maritime 
States, the Commercial Code of Signals for the use of all Nations. After the 
Washington Conference of 1899 this Code was revised. On the recommendation of 
the Washington Radio Telegraph Conference, 1927, a new edition of International 
Code of Signals was issued. After the Titanic disaster, 1912, the Convention for the 
safety of life at Sea was entered into in 1914. Great Britain passed an Act of Parlia- 
ment to effectuate the provisions of this Convention. The Brussels Conference, 
1910, dealt with collisions at sea in order to unify certain rules of law relating to 
collisions at sea and assistance and salvage at sea. Great Britain passed an Act of 
Parliament in 1911 to effectuate these provisions. As would be seen from the 
Belgenland}, the Anglo-American view is that collision is a matter of communis juris, 
and therefore, can be decided by Courts of all maritime States. 


Power is given to men-of-war of all States in all cases of suspicion to exercige 
jurisdiction over merchantmen in order to preserve safety of the open sea. 


In a case of shipwreck, goods and persons wrecked do not lose the protection: ° 
of the flag State of the vessel. Whether it is on the open sea or in the maritime 
belt or on its shore, under municipal Jaw, abandoned vessels and shipwrecked 
goods need not be restored to the rightful owners without salvage. The Brussels 
Convention, 1910, dealt with assistance and salvage at sea and this Convention was 
given effect to by Great Britain by the Maritime Conventions Act, 1911. The 
Brussels Convention also provided for the saving of even enemy vessels in distress. 
on the open sea.’ 


Praoy. 


Piracy is an international crime. Every unauthorised act of violence of a 
private vessel is considered piracy, if the object is plunder. But piracy is not under- 
stood in this sense only. If the crew of a ship should revolt and convert the vessel 
for its own use that is also considered an act of piracy. If unauthorised acts of 
murder should be committed though no acts of plunder are committed such acts 
are also considered piratical. Oppenheim says: “every unauthorised act of vio- 
lence, against persons or goods committed on the open sea either by the private 
vessel against another vessel or by the mutinous crew or passengers against their 
own vessel,” could be piracy. What is piracy is discussed in the Republic of Bolivia v. 
The Indemnity Mutual Marine Assurance Co.*. From time immemorial a pirate 
has been considered hostis humanis generis and that is why a pirate loses the protec- 
tion of his home State and his vessel loses its right to ei under the flag. A pirate 
is an international criminal and therefore, an enemy of every State and, therefore, 
he can be punished by any State. 


It would thus appear that a man-of-war cannot be guilty of acts of piracy while 
acting under the orders of a recognised government or a belligerent. If, however, 
she should be guilty of any unjustified act of violence redress can be had from the 
flag State of the man-of-war. If, however, the crew of a man-of-war revolts and 
cruise the ship on the high seas for their own purpose, unjustified acts of violence 
done by her would be piracy. A privateer again is not a pirate as long as she com- 
mits acts of violence only against enemy vessels. Equally if a neutral vessel should 
take letters of marque she would be turned into a pirate. The Huascar Parliamen- 
tary Papers, Vol LII and LXXXIII, 1877.—During the revolt of 1877 in Peru 
the Huascar was seized by her crew and her officers at Callao. She intercepted 
thereafter British vessels, despatches, meant for the Peruvian Government and also 
compelled delivery of a quantity of coal for which she did not make any payment.. 
The Government of Peru also had issued a notification disowning all the acts of 
the Huascar. The British Admiral.called upon the Huascar to surrender but she 

ed to escape, though she was dama in the engagement. Finally, she 
surrendered to the National Government of Peru. Peru demanded payment of 
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compensation from Great Britain for the damage done to. the Huascar. Legal opinion 
was taken with reference to this matter by both the Governments. It is interesting 
to notice that the Peruvian law officers advised against the claim on the ground 
that the acts of the Huascar for which she was punished amounted to’ piracy. It 
was pointed outin U.S. v. Smith}, that all writers on International Law concurred 
in holding that robbery or forcible depradation upon the sea amino furandi amounted 
to piracy. It is not necessary to turn a person a pirate that he should be avowedly 
following a piratical occupation and that piracy could be committed either on the 
sea or by descent from the sea or by descent from land as pointed out in Serhassan 
Pirates*. In the Magellan Pirates®, the fact that the persons were rebels against 
their government did not preclude liability for their piratical acts consisting of 
robbery and murder against other persons. Piracy is considered an offence in 
municipal law also. Piracy jure gentium is punishable everywhere but piracy under 
municipal law is punishable only in municipal courts as pointed out in Jn re Tivnan*. 
In a special reference to the Privy Council, in In re piracy jure gentium®, the Judicial 
*Committee pointed out that actual robbery is not an essential element in the crime 
of piracy jure gentium., An attempt to commit piratical robbery is equally piracy 
jure gentium. In Attorney-General of: Hong Kong v. Kwok-a-Sing®, a number of 
Chinese coolies in a French ship killed the captain and several of the crew and ‘took 
the ship to China. It was held that the Chinese coolies were guilty of piracy jure 
gentium. 
FISHING ON THE HIGH SEAS. 


The right to fish on the open sea is open to all. The State concerned has 
jurisdiction with referènce to this, rights over its own subjects and over its own vessels, 
Several States may have a common interest in this right to fish on the open sea. 
Therefore, the rights of these States may be adjusted by appropriate international 
conventions. By the North Sea Fisheries Convention 1882 and 1889 the States around 
the North Sea agreed to several regulations meant to preserve peace and order 
amongst vessels engaged in fishing in the North Sea outside the territorial waters. 
By later regulations sale of alcoholic liquor was also prohibited. Municipal law 
also may regulate fishing by citizens with particular reference to Seal Fisheries in 
the Behring Sea and Great Britain ‘gave effect to this award by the Behring Sea 
Award Act 1894 and the Seal Fisheries (North Pacific) Act, r895. These regulations. 
were further reinforced by the later Convention for the protection of fur-seals and 
as a result, the Seal Fisheries North Pacific Act, 1912 was passed by the British 
Parliament. Even to-day assertion of extra-territorial jurisdiction in relation 
to fisheries such as Seal and Pearl has not yet been abandoned. But such jurisdic- 
tion in order to be effective must necessarily depend on conventions between the 
parties concerned as otherwise such a claim would be wholly uritenable in Interna- 
tional Law. 


Telegraphic cables in the open sea and wireless communications on the oper 
sea are all regulated by appropriate conventions. 


In the present state of the law, it is highly doubtful whether the surface of 
the bed of the open sea is capable of occupation, though of course, certain rights 
with reference to exploitation of the surface have been claimed on the footing of 
prescription. On the other hand the sub-soil beneath the bed of the open sea stands 
on a different footing. It becomes at once important on account of coal and other 
mines and tunnels. The open sea proper is free because, it is international high- 
way connecting distant lands. But the same consideration cannot be applied , 
with reference to the sub-soil beneath the bed of the open sea. Mines and tunnels 
bored from the maritime belt can certainly reach the sub-soil beneath the bed of 
the open sea and legally, therefore, it is capable of occupation That is why Oppen- 
heim points out that the Proclamation of thé President of the United States in 1945, 
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extending jurisdiction and control of the United States over the natural resources 
of the sub-soil and sea bed of the continental shelf beneath the high seas but conti- 
guous to the United States is not improper. Ifa tunnel should connect Northern 
Īreland and Scotland though separated by open sea it would certainly fall within 
the territorial supremacy of Great Britain. But if the tunnel should connect two 
separate States say Gibraltar and Tangier special arrangements will have to be 
made by appropriate treaties with reference to the rights over the tunnel. 


INDIVIDUALS IN INTERNATIONAL Law. 


The individuals come into contact with a State for various purposes and in 
their contacts with the State they may produce consequences which are of impor- 
tance in International Law. While an individual may be a citizen of a State in 
ultimate analysis he is an object of International Law for the one reason—as already 
pointed out—a State is a summation of individuals and a State is meant only for 
individuals comprising it. An individual is thus made an object of international 
regulation and protection. ° 


_ Individuals are classified in International Law on the basis of their nationality 
and domicile. In peace at any rate foreigners and citizens are treated alike by 
the civilised States of the world. It is interesting to notice that many of the more 
important of the fundamental rights guaranteed under the Indian Constitution 
and the other Constitutions of the world enure as well to foreigners and they are 
allowed to fully participate in the economic and social life of the country of their 
choice. Nationality becomes alive in a war. 


When a foreigner is injured and has failed to obtain redressal for’ the wrong 
done to him under the municipal law, his home State in the discharge of duties 
towards him while abroad can extend its protection to him, Either diplomatic 
action may be taken or appropriate international judicial proceedings may be 
instituted to get the necessary reliefs. ` 


NATIONALITY DEFINED. 


In the R.J. Lynch Claim}, the British-Mexican Claims Commission observed, 
“a man’s nationality forms a continuing state of things and not a physcial fact 
which occurs at a particular moment. A man’s nationality is a continuing legal 
relationship between the sovereign State on the one hand and the citizen on the 
other. The fundamental basis of a man’s nationality is his membership of an inde- 
pendent political community. This legal relationship involves rights and corres- 
‘ponding duties on both—on the part of the citizen no less than on the part of the 
State. If the citizen leaves the territory of his sovereign State and goes to live in 
another country, the duties and rights which his nationality involves do not cease 
to exist, although such rights and duties may change in their extent and character. 
A man’s nationality is not necessarily the same from his birth to his death. He 
may according to circumstances lose his nationality. in the course of his life. He 
may elect to become a citizen of another sovereign State.” Nationality is certainly 
in the nature of a link between an individual and the Law of Nations. The benefits that 
accrue to individuals under International Law accrue to them by virtue of their 
nationality. If an individual does not have a nationality, he remains helpless if a 
State should inflict an injury on him. Apart from treaty obligations there is no 
rule of International Law which says that a State must treat even a Stateless indivi- 
dual properly. We do not have yet in a legal sense a code of fundamental rights 
for individuals in International Law because, even today States are the only sub- 
jects of International Law. But several conventions have come up and interven- 
tion on humanitarian grounds has often been resorted to in a defence of human 
rights. ‘Treaties with reference to prohibition of slave trade or slavery or forced 
labour and treaties for safeguarding the interests of Stateless persons and refugees 
are all put on humanitarian grounds. But these treaties do not have the effect of 
constituting fundamental human rights in the legal sense in International Law. The 
en 
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‘recognition of human rights and fundamental freedoms by the United Nations 
Charter may be considered to have cut new ground but with what measure of 
‘success, will be a matter for the future to decide. > 


‘THE TWO SYSTEMS OF NATIONALITY. 


It is stated that the two main systems of nationality are those of the jus soli 
and jus sanguinis. A State is free to use either of them or both of them or apply 
a totally different test. It has been pointed out in the Nationality decrees issued in 
Tunis and Morocco, (1923) PCIJ Series B. 7, by the Permanent Court of International 
Justice that questions of nationality are within the reserved domain of State sovereign- 
ty. While undoubtedly it is within the discretion of a State to decide what persons 
are its nationals, the same discretion may be restricted by obligations assumed by 
it with reference to other States and it is thus that a question of nationality may 
come within the domain of International Law. 


“ While nationality for an individual is the only means to derive benefit from 
‘International Law there are three exceptional cases in which individuals may come 
under the protection of a State of which they are not nationals as pointed out by 
Oppenheim. (1) By an international agreement a State may undertake diplomatic 
protection of citizens of another State while abroad. These protected foreign 
subjects are called proteges of the protecting States. (2) A State may extend 
protection within the boundaries of certain oriental countries to certain natives 
‘employed by it in its legation or consulate. These natives are also called proteges or 
de facto subjects. But these de facto subjects are only of historical interest. (3) The 
inhabitants of a mandated area while abroad are under the protection of the manda- 
tory. 

EMIGRATION. 
: A person is said to emigrate when he voluntarily leaves his State with the 
intention of residing abroad. But this need not necessarily mean that he renounces 
his nationality. 

EXPATRIATION. 

A person after having emigrated may acquire or may be about to acquire 

a new nationality and in that condition his right to renounce effectively his original 
nationality is known as the right of expatriation. 


Monpes OF ACQUIRING AND LOSING NATIONALITY. 


Modes of acquiring nationality are birth, naturalisation, redintegration or resump~ 
tion, subjugation and cession. There are also five modes of losing nationality, viz., 
release, deprivation, expiration, renunciation and substitution. 


NATURALISATION. 


Naturalisation ipso facto occurs through marriage, legitimation, option, domi- 
cile and Government Office. Naturalisation in a narrower sense is stated to be the 
reception of an alien to the citizenship of a State through a formal act on an appli- 
cation of the rule of favoured individual. The object of naturalisation is always 
an alien. Either a Stateless person may be naturalised or even an alien who may 
still remain a citizen of his home State. What effect naturalisation produces on 
previous citizenship is a matter even to-day for the municipal law of a State in 
question to decide. . 


- DouBLE NATIONALITY AND STATELESSNESS. 


Nationality questions are still matters which are regulated by municipal law 
of various States. So with reference to a particular case it may be that two or more 
States claim an individual as their national and the Permanent Court of Inter- 
national Justice in the Acquisition of Polish Nationality? pointed out that the difficul- 
ties that arise as a result of conflicting allegiances can be avoided only by appro- 
priate international conventions which alone can produce the desirable result of 
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elimination of dual nationality. In William Mackenzie Claim, 1925, Mixed Claims 
‘Commission, the controversey was between Germany and thé United States. The 
claimant’s father was born in the United States of British parents. According to 
the law of the United States, the claimant was an American citizen by birth. As 
son of British parents according to the British law, he was a British subject. In 
this case there was thus an open clash between the rule of jus soli and jus sanguinis. 
It was rightly pointed out that the law of the United States made no provision for 
the election of nationality by an American national by birth suffering from double 
nationality. ‘Therefore, the claimant could not divest himself of his obligation as an 
American citizen nor be divested of the rights of an American citizen. The only method 
whereby he could get out of the difficulty was by expatriation, that is, by becoming 
a naturalised citizen of a foreign State or by taking an oath of allegiance to a foreign 
State. ‘Fhese difficulties are usually avoided by appropriate treaties. The posi- 
tion of an individual at once becomes difficult when he is the object of dispute between ‘ 
two States claiming him as their national. The case of Canevaro, (1912) Permanent , 
Court of Arbitration, was between Italy and Peru. Canevaro was born in Peru. Ac- 
cording to Peruvian law he was a national of Peru by birth. The father of Canevaro 
being an Italian subject, Ganevaro was according to Italian law a national of Italy by 
birth. To get out of the difficulty, the court applied the reasonable test of active and 
overriding nationality. It was pointed out that Canevaro as a national of Peru stood 
for election to the Senate. He accepted the office of Consul-General for Netherlands 
from Peru. Peru had thus a right to consider Canevaro its citizen, whatever may 
be his status as a national of Italy. In George S. Hein v. Hildesheimer Bank (1922 British 
German Mixed Arbitral Tribunal) the claimant was born in Germany. He was 
naturalised as a British subject, subject to a reservation that he would not be consi- 
dered a British subject in his country of origin. Under German law, George, S. 
Hein continued to remain a German national despite his naturalisation in Great 
Britain. The rule of Canevavo case was applied on a consideration of the facts of 
this case.and his claim was decreed. 


RESSORTISSANT AND HEIMATLOSER. 


In international practice ressortissant is sometimes used. Ressortissant is wider 
than national. In Friedlander and Oliven Wiener-Weimberger, ((1923) French German 
Arbitral Tribunal) it was pointed out that a Heimatloser or Stateless person was not 
covered by the conception of ressortissant under Art. 299 of the Peace ‘Treaty of Ver- 
sailles. In Kahane v. Parisi and Austria (1929, Austrian Rumanian Mixed Arbitral 
Tribunal) the status of Rumanian Jews prior to the Peace Treaty of St. Germain 
was considered in order to determine whether they were Stateless and thus excluded 
from the category of ressortissant within the meaning of Art. 249 of the Peace Treaty 
` of St. Germain. The Tribunal pointed out that while the Rumanian Jews had 
been deprived of their political rights they were protected when travelling abroad 
by Rumanian passports and they were also liable for militay service. It was thus 
they were neither foreigners nor Stateless but they belong to a special category of 
ressortissant, 


The Czechoslovak-German Mixed Arbitral Tribunal considered the meaning of 
ressortissant with reference to Czechoslovakia and stated that the claimants before them 
in Goldschmiedt v. Fremery & Co., and Rosenwasser v. Kabis (1923), could be considered 
ressortissants of Czechoslovakia prior to the ratification of the Peace Treaty of Versail- 
lles, that is to say, in so far as Germany was concerned before she had recognised 
the existence of Czechoslovakia. i . 


STATELESSNESS BY BIRTH, 


Even by birth`a person may become Stateless. An illegitimate child born of 
an English mother in Germany is cited as typical example. With reference to 
such a child according to German laws it does not acquire German nationality and 
according to British law it does not acquire British nationality. The children of 
Stateless persons born in Germany are themselves Stateless according to. German. 
law. A person becomes Stateless when he is deprived of his nationality and he doe 
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not acqùire a new nationality. It is only by treaties entered into that difficulties 
arising out of Statelessness can be avoided. 


RECEPTION OF ALIENS. 


. There are writers who assert that aliens should as a matter of course be admit- 
ted by a State if the admission is for a lawful purpose and these writers go to the 
extent of asserting ‘this as a fundamental right belonging to an alien. But this view 
overlooks the territorial supremacy of a State in the exercise of which it can certainly 
exclude an alien. While admission of an alien may not be put on a footing of 
fundamental right it is equally clear that an alien cannot be arbitrarily excluded 
by a State without the State violating the spirit of International Law. There is 
absotutely no duty under customary International Law to admit all unobjec- 
tionable aliens. In strict legal theory reception. of an lien is purely within the dis- 
cretion of a State and the State in the exercise of its territorial supremacy would 
be perfectly within its rights to exclude aliens from its territory. The leading case 
which discussed this question in all its aspects is Musgrove v. Chun-Teong-Toy1, State 
jaws also provide for the exclusion of aliens who dre paupers, criminals or deceased. 
Australia for instance has a law which excludes certain nationalities coming into 
Australia. While exclusion of an alien can be adopted as a rule if the inten 
the alien is to settle down in the State, modern States do allow travel facilis 
alien subject to their police and visa regulations. Aliens can also be y 
by a State subject to conditions. ` 

On account of the territorial supremacy a State’s nationals cannot be 
prosecuted by a foreign State. 

A foreign State is an asylum for every individual who may cross the frontier of 
his home State when he is threatened by, say, a prosecution. A foreign State need 
not thus refuse asylum to a fugitive from justice. Conventions like the Convention 
on Political Asylum, 1933, adopted by the Pan-American Conference regulate matters 
relating to grant-of asylum to political fugitives. According to this Convention 
political asylum being an institution of a humanitarian character is not subject 
to reciprocity and that any person may resort to its protection whatever his nationa- 
lity. The United States refused to recognise grant of asylum as part of Inter- 
national Law. The Russian proposal that quislings and traitors should not be 
entitled to protection of the United Nations as displaced persons was rejected by 
that body. 

On admission ordinarily a foreigner falls under the territorial supremacy of 
the receiving State, though of course the protection of his own State over him remains. 
If the foreigner should submit to the protection of the asylum State, he owes allegiance 
to it and would be liable for treason committed by him abroad against that State, 
as pointed out in Joyce v. Director of Public Prosecutions*. A resident alien is liable 
for all illegal acts committed by him even at a time of enemy occupation of the 
State of which he is resident as was held in De Fager v. The Attorney-General of Natal.? 

Aliens are bound to be treated with consideration, because the protection of 
their home States remains. Subject to protection of person and property of aliens 
a State is entitled to treat aliens in the absence of special treaties entered into for 
this purpose according to its discretion and in the exercise of such discretion, aliens 
can be excluded from certain offices or from holding certain property. In times of 
war, aliens may be kept under control. If, however, an alien wishes to leave a 
State in peacetime, if he has already discharged his local obligations, he would be 
perfectly entitled to leave since the personal supremacy of a State does not extend 


over an alien. 
EXPULSION OF ALIENS. 
There is as much competence for a State to expel an alien after his admission 
as there is to exclude him on his entry. This proposition is discussed in full in ` 
Attorney-General for Canada v. Caint. Expulsion can again be regulated by muni- 
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cipal enactments. Special conventions may also be entered into for mutual deporta- 

tion of persons liable for military service and several aspects of deportation o° this. 
kind has been discussed in Ex parte Duke of Chateau Thierry! A real distinction is 

made between expulsion in war and expulsion in peace. In a war a belligerent 

would be entitled to expel all enemy subjects; In peace an alien must remember 

that he is a guest of the State and he must certainly observe the rules of a guest. 

There are certain types of aliens who canbe expelled without even observing any’. 
formality and they are destitute aliens, foreign vagabonds, suspicious aliens without’ 

pees of legitimation and alien criminals released after a term of imprison- 

ment. . ' Š 

; EXTRADITION. 

. _ Extradition is just delivery of an accused or convict to the State where he com- 

mitted the offence or where he was convicted. Extradition procedure is completely 

controlled by extradition treaties and extradition laws. The following rules can _ 
be formulated from State practice with reference to extradition. P 


- In U. S. v. Rauscher?, the prisoner was prosecuted in the United States under 
the laws of the United States for offences of assault and other cruelties on one Jansen, 
a brother member of the crew of a ship, in which the prisoner was serving. He was 
found guilty. But an application was moved by Great Britajn in arrest of judgment 
on the ground that Rauscher was surrendered by Great Britain to the United States 
on the charge of murder and therefore, he could not be tried and convicted by the. 
United States for a different offence. The application was granted. It was held 
that if the surrender was for one offence, the prisoner cannot be tried for another 
offence and this is the accepted rule of law in the absence of a special convéntion 
contra. ‘This rule is now made part of the Extradition Treaty, 1890, between the 
United States and Great Britain. 


In re Castioni®, a political disturbance took place in'the Ticino canton of Switzer- 
land in 1890. The provocation for the political disturbance was administrative 
abuses. The prisoner and others seized the arsenal, took the arms they wanted, 
overpowered the police and marched to the municipal office and : demanded 
entry. When they were refused entry the prisoner shot at and killed a municipal 
councillor by name Rossi. The act of the prisoner was not as a result of malice 
because, he had never before known his victim. Then the rebels formed a 
provisional Government which was later suppressed by the lawful Government. 
Castioni took refuge in England. The Extradition Act, 1870, provided that surrender 
need not be made if the offence is of a political nature. On a demand by the Swiss 
Government Castioni was arrested and remanded into custody pending enquiry 
by the Magistrate with a view to surrender. Thereupon, an application for the 
issue of a writ of habeas corpus was filed to obtain his release. It was held unani- 
mously that crimes otherwise extraditable like murder became political offences 
if they were, incidental to and formed part of a political disturbance. Applying this 
principle the prisoner was ordered to-be set at liberty. This illustrates the universal 
rule that extradition is not available to political offences. 


In re Meunier‘, the prisoner was an anarchist, He was responsible for causing 
two explosions in Paris which killed two persons. To constitute a political offence 
there must be-two or more parties in the State competing to seize power and in the: 
course of such rivalry, if an offence should be committed in pursuance of a political 
objective, the offence would be regarded as political in character and not other- 
wise. These conditions were not present in this case. In fact as anarchist, the 
prisoner was an enemy of all Government and though his act was directed against 
a particular Government, it must be deemed that his act was aimed against the 
general body of the citizens. ` The offence, therefore, was not political and he was 
surrendered to France. What is a political offence has not been clearly defined. 
yet. There are also treaties which exempt from extradition military deserters. 
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It may be stated as a general proposition that the principle of extradition is 
that the demand must accord with treaty and trial with surrender. The treaties 
contain a schedule of offences for which extradition will be available. So a valid 
demand could be made only with reference to offences enumerated in the treaty. 
No other demand can be made. Further there is the obligation that after surrender, 
the prisoner can be tried only for the offence or offences for which the surrender 
was made. But it appears that with the consent of the surrendering State the 
prisoner can be tried for a different offence other than the one for which he was 
surrendered provided the other offence forms part of the schedule to the Extradi- 
tion Treaty. ` s 

It may also happen that there are competing claims for extradition. The 
State in whose territory the offence was committed may demand surrender. 
The S ercising personal jurisdiction over the prisoner may also demand sur- 

nde count of his nationality. Usually preference is given only to the terri- 
ig rdf But if the claims are equal the claim involving a graver offence would 
ed. 












PROTECTION OF MINORITIES. 


The idea of protection of minorities in a State by means of treaties really com- 
menced in the religious sphere immediately after reformation. The treaty of 
-Osnabruck, 1648, is an outstanding instance of early times. By the Treaty of Berlin, 
1878, the Great Powers compelled Bulgaria, Montenegro, Serbia, Rumania and 
Turkey to assure religious freedom to their nationals. There are also other treaties 
in the 19th century dealing with religious freedom. The idea of protection of 
minorities assumed prominence immediately after World War I, when several 
new States emerged and several territories changed hands. The victors of the 
war imposed conditions by treaty with Poland, Czechoslavakia, Serb-Croat-Slovene 
State, Rumania, Greece, Austria, Bulgaria, Hungary and Turkey for just and equal | 
treatment of their racial, religious and linguistic minorities. Albania, Estonia, 
Lativia, Lithuania and Iraq were as a condition precedent to their being admitted 
to the League of Nations compelled to make declarations guaranteeing just and 
equal treatment of:racial, religious and linguistic ‘minorities in those States. On 
the one side these States undertook not to pass laws in conflict with these guarantees 
and on the other agreed to treat these guarantees as obligations of international 
concern placed under the guarantee of the League of Nations incapable of being 
modified except with the assent of the majority of the Council. 


INTERNATIONAL LABOUR ORGANISATION. 


Even prior to World War I, there were certain conventions dealing with inter- 
national protection of labour. But there was no general international organisa- 
tion to secure this obligation. For the first time Art. 23 of the Covenant enun- 
ciated that the League should endeavour to secure and maintain fair and humane 
conditions of labour, for men, women and children and for that purpose will estab- 
lish and maintain the necessary international organisations. Part XIII of the Peace 
Treaties dealt with labour and established a permanent International Labour 
Organisation, made up of a General Conference of representatives of the members 
and an International Labour Office controlled by a governing body and a director. It 
is only States that can be members of the International Labour Organisation. It 
is one of the six subsidiary Organs of the United Nations now. Delegates of both 
employers and employees of the respective States get representation in the Organisation 
and participate in the work of the Organisation and in the process of the elabora- 
tion of Labour Conventions. 


SLAVERY, SLAVE TRAFFIC, ETA. 


Great Britain takes credit to have for the first time abolished slave traffic in 
her colonies in 1807. Great Britain successfully pleaded with France by concluding 
the Treaty of Paris in 1814 for co-operation in this matter. At the Congress of 
Vienna (1815), Great Britain persuaded the powers to make a solemn declaration 
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condemning slave trade. But these expressions of opinions were found insufficient 
to make traffic in slaves a crime jure gentium. So the treaty of London, 1841, the 
General Act of the Congo Conference of Berlin, 1885, the General Act of the Anti- 

- Slavery Conference of Brussels, 1890, the Convention of St. Germain, 1890, and the 
Slavery Convention of 1926 were concluded between the Powers to suppress and 
prevent slave trade. 


It was noticed by the Slavery Convention, 1926, that forced labour as practised 
in the past by some colonial powers had a tendency to develop into conditions 
analogous to slavery. The parties to this convention agreed progressively to and 
as soon as possible put an end to this practice and they undertook by the Conven- 
tion of 1930,.to suppress the use of force or compulsory labour in all its forms within 
the shortest possible period. The Indian Constitution abolishes begar. 


: Ricxrs or MAN In INTERNATIONAL Law. 


The Virginian Declaration of Rights, the American Declaration of 
dence, the First Ten Amendments of the United States Constitution, the 
Declaration of the Rights of Man, expressly recognise human rights and s 
protection of them by relevant constitutional provisions. These declarations ar 
now normal features of all the civilized constitutions of the world including the 
Indian Gonstitution. The feeling, however, was there that these rights of man 
being only rights secured under the constitutions may be altered, amended or abo-. 
lished altogether and therefore, a movement was afoot to secure effective recogni- 
tion of the rights of man as part of the Law of Nations. The period after World 
War I which witnessed waathless dictatorships gave an impetus to this movement 
for international recognition and protection of fundamental human rights. In 
. 1929 the Institute of International Law adopted a Declaration of International 
Rights of Man. In the Atlantic Charter, 1941 and the Declaration of the United 
Nations, 1942, it was recorded that complete victory over their enemies is essential 
to defend life, liberty, independence and religious freedom and to preserve human 
rights and justice in their own lands as well as in other lands. The several provi- 
sions of the Charter deal with the wide possibilities of International recognition 
of human rights. The preamble to the Charter among other things mentions their 
determination to reaffirm faith in fundamental human rights, in the dignity and 
worth of the human person and in the equal rights of men and women. It is one 
of the purposes of the United Nations to promote and encourage respect for human 
rights and for fundamental freedoms for all without distinction as to race, sex, 
language or religion. The General Assembly is asked to initiate studies and 
make recommendations with a view to realise human rights and fundamental 
freedoms. Itisone of the objects of the United Nations to promote universal 
respect and observance of these rights and freedoms. The Economic and Social 
Council is also advised to make recommendations to realise this objective and this 
Council is required to set up a commission for the promotion of human rights. ‘The 
objective of the trusteeship system is also the same. It cannot be said any more 
that fundamental human rights fall within domestic jurisdiction of States. These 
provisions may not be capable of effective enforcement for various reasons But 
all the same they are certainly legal obligations imposed on the members of the 
United Nations and on the organisation as a whole. These are legal rights now 
recognised by International Law. i 
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MODERN INTERNATIONAL LAW.** 
By 


N. ARUNACHALAM, M.A., M.L., 
Advocate, High Court, Madras. 


IV. MisceLLANEous. 
Diplomacy. 
Dretomacy In Earty Tmes. 


Diplomacy, as we understand it, is comparatively a new art in international 
relations. But as an institution diplomacy is about the oldest known to International 
Law. Greece, Rome, China, India and Egypt had known the value of diplomatic 
intercourse and these ancient countries realised the importance of the inviolability 
of, the person of diplomatic envoys accredited to their Courts and, therefore, 
they granted the privilege of exterritoriality and inviolability to them. But in 
-ancient times the idea of a permanent legation was not known and ambassadors 
were sent out and received for particular assignments. With the fall of Rome 
feudalism emerged and the ambassadors of feudal potentates were really no better 
than their courtiers and couriers. When we reach the 14th century we find Italian 
States developing the habit of sending out permanent representatives to foreign 
‘courts and in this the Pope took the lead. In the 15th century the method of per- 
manent legation became firmly established in the conduct of international inter- 
course and we find the leading powers sending and receiving permanent resident 
envoys. It is about this time we find diplomatic procedure developing as a code 


WHEN DIPLOMACY AssuMED IMPORTANCE. 


Diplomacy assumed importance when the power slipped from the monarchs 
into the hands of their ministers with reference to the conduct of foreign affairs 
which had become more and more important by about the commencement of the 
17th century. But again the modern scientific inventions such as the wireless tele- 
graphy, telephones and radio completely changed the character of diplomacy for 
the reason that the respective foreign ministries were enabled to have direct contact 
with each other leaving only.more or less routine matters to be transacted by the 
envoys residing in the various capitals of the world. On account of closer contact 
facilitated, the responsibilities of the envoys were in a sense increased. Envoys 
were given special privileges and immunities because they were really respre- 
sentatives of monarchs who sent them, so that, it was felt that any insult that was 
offered to an envoy would amount to an insult offered to his king. 


CHEF QUALIFICATIONS OF AN ENVOY. 


To start with England and France usually sent out the members of their nobi- 
lity as their envoys to foreign courts. But Spain preferred to send out friars because 
the friars lived cheaply, were better educated and they were also not likely, “‘to fall 
under local social influences and expecially those which feminine charms might 
exert.” For these reasons English monarchs sometimes sent their Bishops as their 
envoys. The primary mission of an envoy being one of winning the favour of the 
monarch to whom he was accredited and to also become popular in foreign court 
he was selected not only on account of his intellectual attainment but also on account 
of courtly gifts possessed by him. 


DreLomacy In Mopern Tires. 


Diplomacy has now become a career in all modern countries. Persons are 
' admitted to his career on the result of a competitive examination of high level. But 
this system has produced more or less a professonal outlook. The personnel of 





** Fourth and last of the series of Lectures delivered under the auspices of The Provincial Bar 
Federation, Madras, on 15th, 17th, 22nd and 25th of March, 1954, when Mr. K. Rajah Aiyar, 
Advocate, presided 
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every foreign office and members of the diplomatic profession are drawn from the 
Foreign Service of each country. Even so, very important assignments are given 
over to men in public life who might not have passed through any qualifying 
examination for diplomacy. Dr. James B. Angell, President of the University of 
Michigan and Sir William White and Mr. John Hay made very good ambassa- 
dors, though they did not have any professional experience or special knowledge. 


QUALITIES OF A SUCCESSFUL Envoy. 


A successful ambassador may have to combine shrewdness, quick grasp of” 
facts and details and great courtesy besides a firmness of purpose which would 
never tolerate an imputation against his own country. When the Tsar Alexander 
II made some unfriendly comments on the British Government to the British ambas-- 
sador, the British ambassador replied to His Majesty, ‘‘ My duty to my Sovereign 
and my country requires me to tell Your Imperial Majesty that I cannot for a 
moment admit the justice of the observation that have fallen from you. They qo: 
not seem to me to be warranted by the facts.” An ambassador will have to possess 
a very keen insight into character—this was so in ancient times and this is so even 
now. - An ambassador who lacks these qualities would prove a miserable failure 
in the court of a Charles V or Louis XIV of France. Instead of the Emperors the 
ambassadors of to-day will have to deal with the Heads of States and their foreign 
ministers who may possess different qualities of head and heart. Some may be 
straight, genial and trustworthy, others may be a very close observer of men and 
things. A friend had presented Prince Bismarck a very big dog of formidable ap- 
pearance. Bismarck always used to keep this animal by his side whenever he receiv- 
ed foreign envoys. This dog used to growl and snap whenever it found that some- 
body had displeased its master. It was, therefore, named Hound of the Empire. 
Bismarck used to derive considerable pleasure at the uneasiness of the foreign ambas- 
sadors whenever this dog used to growl and gnash its teeth. Bismarck always used 
to derive an advantage from the embarrassment of his visitor. We may disapprove 
of this, but an ambassador must be a person who will not in any situation fail to. 
overlook the interest of his country, as remarked by Bryce. 


Peace Toe Duties or A DIPLOMAT. 


In peace time a diplomatic envoy’s position is sufficiently easy and follows a 
routine. He may concern himself with ordinary business matters with reference 
to the request for favours of the citizens of his country or investigating into their 
grievances and making representations to the foreign minister of the country to which 
he may have been accredited. Equally he may send up to his government requests 
and complaints by the country where he stays. Then the ambassador keeps a 
close watch on the politics of the country also and makes the necessary reports 
about local politics and public opinion to his government ‘and this is certainly a 
modern development. An ambassador occupies a very delicate position in that 
he must make very accurate reports about the things happening in the country 
of his stay to his government in order that difficulties may be adjusted between the 
governments without leading to friction or dispute. The maxims which a diplomat 
will have to follow can well be gathered from the biographies of the leading states- 
men such as Metternich, Bismarck, Cavour, Lord Lyons, Lord Dufferin, Lord 
Granville and Charles Francis Adams the elder, as pointed out by Bryce. From 
the two volumes of Bismarck’s ‘ Recollections’ it would appear that until the close 
of the last century diplomacy in Europe was crafty, cynical and unscrupulous. The- 
problem of a diplomatic envoy in those times was either to speak the truth or to 
conceal it. Until about the 17th century the pre-occupation of a diplomatic envoy 
was how best to deceive. Though personally a displomatic envoy may be quite 
an honourable man his profession involved deception. Sir Henry Wotton who 
was for a long time.a British-ambassador at Venice wrote just.for fun that an-ambas- 
sador was an honest man sent to lie abroad for the good of his country. But lie 
in those times was commonly used as the equivalent of reside, but all the same-Sir- 
Henry got into trouble for what he wrote. Successive Turkish ambassadors sent 
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-out by Sultan Abdul Hameed often expressed the earnest desire of their country 
to promote the welfare of the christian subjects. But those earnest expressions of 
desire were invariably belied by the actual conduct of the Sultan and Bryce refers 
-to this fact that when he was Under-Secretary of the British Foreign Office the comedy 
was played as usual before him also by the Turkish ambassador and Bryce states 
that, “ the ambassador knew that I knew he was playing it, and he knew glso that 
I knew that he knew that I knew it.” So long as Abdul Hameed reigned this 
-gsolemn farce continued to be enacted everytime a new Turkish ambassador came 
to Great Britain. 


Dretomats Rore DrEFICULT. 


It must also be noticed that the position of a diplomat is so difficult that he 
‘cannot always say what he may desire to say. Even Cavour when dealing with 
Louis Nepoleon said less. than what he should have actually said. But Cavour 
was dealing with a trickster. Even if diplomacy should be treated as pure business 
if would appear as pointed out by Bryce that more is lost than gained by deceit. 
While deceit when practised may produce immediate advantage it may also cause 
loss of confidence the moment the truth is discovered ; with the result that a menda- 
tious Government as pertinently pointed out by Bryce may not be believed even 
when it is not lying. 

Some Userun RULES THAT CAN BE OBSERVED BY DIPLOMATS. 


I would set down some of the rules culled by Bryce in his book on International 
Relations :— 

1. Do not make secrets out of non-essential things. - 

2. When frankness is safe, be frank. 


3. As the French would say do not be buttoned up because by so much of 
reserve you would lose the chance of knowing what others may be willing to say. 
‘Further unnecessary secrecy is indicative of timidity. 

4. Do not make superfluous admissions. 

5. Do not say more than is needed to explain or justify the government’s 
«course or your own. 


6. It was a maxim of Nepoleon’s never to reverse a policy nor admit a defeat. 


An ambassador must remember that he is a representative of his country as a 
whole and not a representative of any party or section. So the moment a person 
becomes an ambassador he must drop all his political affiliations. While an ambas- 
sador may take an intelligent interest in the politics of the country where he resides, 
he must not show any predilection for any brand of politics of that country nor 
should be express his opinion on any political controversy. He ought not also 
come under the influence of any group or faction or party or person. It must 
also be that an ambassador ought not to lose his temper unless it is going to be 
‘purposeful, Napoleon never lost his temper unless he meant to lose it. Bluff must 
‘always be avoided but the government of the envoy may specifically instruct him 
to bluff. An ambassador must always think hard before he transacts any serious 
business. Satirical criticisms also should be avoided and it is stated that Frederick 
the Great produced a war with Russia by an imprudent sarcasm on Empress Anne. 
Unless otherwise instructed an ambassador ought not to make a public statement. 
This is so because it would lead to a lot of difficulties in the political circles and the 
press of the country of his residence. 


‘¢ Always look ahead. ‘The party “ Whip ” thinks of the day, or the next day, 
when the critical division will arrive ; the journalist thinks of the next two or three 
days; the party politicians think of the month, or, at the furthest, of the next 
election. But the diplomatist and his foreign office ought to think of the 
developments still further off, which are still hidden from most journalists and 
party politicians.’—Bryce—In any case zeal must be avoided. 
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PARTICULAR ROLES. 

It is very difficult to make a proper choice for particular diplomatic assignments. 
The type of ambassador that may have to be sent out to Moscow may be quite 
different from the type that may have to be sent out either to Great Britain or to 
the United States. It is undoubtedly true that modern methods of communica- 
tions h@ve to a very large extent reduced the discretion of the envoy because his. 
own government can give appropriate instructions from minute to minute, if neces- 
sary. But all the same an ambassador fills an important role in that he will have 
to inform and advise his official chief at home and this role does certainly demand 
very high qualities. He will have to make a happy combination of both sympathy 
and detachment. An ambassador must be in a position to overcome any difficulty 
so as to create good understanding between the governments and he alone can do 
it because his chief at home cannot know all the important officials of the country 
where the ambassador resides. An ambassador must make sure whether the minis- 
ter he is dealing with is either playing politics or sparring for position or is really 
anxious to settle a dispute. Being a man on the spot he alone has all opportunities 
for watching public opinion and suggesting expedience, if necessary, to his govern- 
ment. 


CHANGES IN THE 20TH CENTURY. 


A State is undoubtedly represented by the head of the State ; by its Govern- 
ment and by its foreign office. The twentieth century however produced the 
difference between the titular head of the State and the real head of the State. 
International Law however does not concern itself with this distinction in regard 
to the receiving of diplomatic envoys. It is the titular head that sends out and 
receives envoys. International Law does not equally bother about the legitimacy 
ofa head of the State. Changes in a government may be produced whether by consti- 
tutional methods or by a revolt. In any case the representatives of the de jure heads 
of States are accepted by foreign courts. The diplomatic agents conduct negotia- 
tions with the foreign office. One foreign minister negotiating with another foreign 
minister negotiates through his envoy or special agent in the contury of the other foreign 
minister. International society can exist only on account of mutual intercourse 
between the members. Therefore, right of representation or right of legation, 
as it is called, is a valuable right which facilitates international intercourse between 
the members of the Family of Nations. The right of legation now belongs to members 
of the British Commonwealth. In fact the Commonwealth countries and India 
were original members of the League of Nations and are original members of the 
United Nations. In the Charkeith!, it was held that for the reason that the Khedive 
of Egypt not having exercised jus legationis his vessel Charkeith cannot be granted 
exterritoriality rapp public vessel because the Khedive could not be considered 
a sovereign according to International Law. Jus legationis goes with international 
personality. 

REPRESENTATION AND RECOGNITION. 


When there are two governments competing to exercise the right of represen- 
tation the question turns out to be a question of recognition for the receiving State. 
Normally it is only the de iure government that would be entitled to exercise jus 
legationis. If however the de facto government becomes a de jure’ government it, 
would automatically get the right to accredit its own envoys in foreign courts. In 
spite of the protest of the government of Soviet Russia the United States continued 
to deal with Bakmeteff appointed by Lvoff Government for four years. In World 
War IT the exile governments were allowed to exercise the right of representation 
but this was allowed as a measure of emergency. 


RANK AND HONOUR. 


In the 17th and 18th centuries questions of rank and honour of diplomatic 
envoys often led to friction. But we have now a clear classification of diplomats 
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so that questions of rank and honour are of no importance. The question of prece- 
dence was tackled by the Vienna Congress, 1815, which classified diplomatic 
representatives in the following manner : j 


1. Ambassadors, Legates and Nuncios were alone allowed to represent the 
person of their sovereign. ° 


2. Envoys; ministers or other persons accredited to sovereigns. 
3. Charges D’ affaires accredited to foreign ministers. 


In each class precedence went by the date of notification of his arrival in the 
country. A representative of a small State if he had arrived earliest would take 
the first place. The Congress of Aix-la-Chapelle, 1818, created a fourth class of 
diplomatic representative known as minister resident accredited to the sovereign but 

-of lesser rank. Smaller States for financial reasons do not as a matter of fact appoint 

class I diplomatic representatives. Until 1893 the representatives of the United 
States did not belong to class I. Later, the United States sent ambassadors to 
the courts of Great Powers. : 


DIPLOMATIO Corps. 


Diplomats of all countries resident in a State constitute what is known as ` 
Deplomatic corps and the diplomatic corps is presided over by the oldest diplomat called 
the Dean. It is not certainly a corporate body but in a crisis the diplomatic corps 
can act collectively as in fact it did in 1900 during the Boxer Rebellion in China, 


ACCEPTABILITY OF A REPRESENTATIVE. 


A State is free to send out any person as its diplomatic envoy but equally he 
need not be received by the receiving State. Italy refused to receive the United 
States ambassador Kieley and the Secretary of State Bayard of the United States 
did not raise any protest. On the other hand when the same Kieley was accredited 
to Austria-Hungary on the ground that he had married a husky Jewess President 
Cleveland rejected this refusal on the part of Austria-Hungary. When the Chinese 
Government refused to receive Blair because he had supported as a senator the 
exclusion legislation President Harrison protested. In order to avoid these diffi- 
culties before a person is named an ambassador the practice is that the receiving 
State is normally consulted to find out whether he would be persona grata to the 
receiving State. This practice is more or less well settled with refetence to ambassa~ 
dors since 1893. ` 

CREDENTIALS. 


On appointment as ambassador the ambassador is armed with certain docu- 
ments known as credentials of his office. A letter of credence addressed to the head 
of the State containing the identity, designation, object of the mission and that 
he be received favourably is one of the documents carried with the ambassador 
to be presented to the head of the State. In the case of charge d'afaires a letter 
of credence is addressed to the foreign minister of the receiving State. Ifa person 
is to be sent on a particular mission say to conclude a treaty_he carries with him 
a letter of full powers. 


RECEPTION OF AN Envoy. 


An ambassador must be officially received. It is only on official reception 
that he can effectively represent his government. The functions of an ambassador 
are determined by the municipal law of his home State. Normally he concerns 
himself with the domestic questions of his State such as registration of births, deaths 
and marriage of the citizen of his State. Apart from this he reports to his govern- 
ment about the political, economic and social conditions of the country of his stay. 
He demands extradition. He is concerned with issue of passports to the citizens 
and he protects_the person, property and other interests of his citizens when they 
fail to get proper remedies available to them, under the ordinary procedure available 
to them in the country. In the case of injury to the citizens of his country the 
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ambassador may take up the matter with the foreign office and he cannot negotiate 
with any other officer of the local government in this respect. He cannot interfere 
with the political affairs of the country ; he cannot discuss pending bills and party 
politics and if he should do so the local government can demand his recall. An 
ambassador ought not to correspond with local press and if he should do so it 
would be bad etiquette. He ought not to convert the embassy into a centre of 
propaganda and he should scrupulously avoid contacts with individual citizens and 
fifth coloumnists. Dealing with the norms concerning diplomatic and consular 
functions the Habana Conference of Ministers of Foreign Affairs, 1940, stated that 
political activity of diplomats in the country of their stay is opposed to the 
American Democratic tradition. 


PRIVILEGES AND IMMUNITIES. 


It is, therefore, that the ambassador’s position is considered so sacred and he 
is granted special privileges and immunities. An attack, therefore, on the person 
of an ambassador is a very grave injury because he personifies his home State im 
the foreign territory. He is given exemption from local jurisdictions and both he 
and his suite and his residence are by a fiction of law granted exterritoriality. In 
order to secure ample freedom for the discharge of duties an ambassador is completely 
exempted from the operation of local law. In Republica v. De Long Champs1, the 
accused was convicted for assault on the secretary of a foreign legation and the 
court observed “the person of a public minister is sacred and inviolable. Who- 
„ever offers any violence to him not only affronts the sovereign he represents but 
also hurts the common safety and well being of nation ; he is guilty of a crime against 
the whole world”. If however a public minister assaults an individual and get 
assaulted by that individual, it would appear that the ambassador cannot seek 
to claim protection. Even on the declaration of a war the respect due to his 
person remains and all such steps should be taken to safely conduct him out. Muni- 
‘cipal Law of several countries also provides for offences against public ministers, 


IMMUNITY FROM GRIMINAL JURISDICTION. 


The public minister is immune from criminal jurisdiction in the sense that 
he cannot be prosecuted for law and order offences. He can be compelled to be 
recalled by his home State if he does not choose, to regard the local laws. For 
more serious offences such as offences against person, he can be expelled by the Sate 
where he resides. If he should conspire against the State to which he is accredited 
his personal freedom may be retrained for some time and then he may be expelled. 
Counte Gyllenborg, the Swedish ambassador in London was arrested for a plot 
against George I in 1717, Prince Cellamare, the Spanish ambassador in Paris for 
‘conspiring to overthrow the French Regent was arrested in 1718. There is com- 
plete immunity from civil jurisdiction in order to secure full freedom for a public 
minister in the performance of his official duties. He cannot be sued on a debt 
‘or any other contract or tort. An old statute of 1708 in Great Britain imposes 
heavy penalties on any person who shall presume to sue forth or prosecute any 
right or, process against a public minister and this statute was passed as a direct 
result of the arrest of the ambassador of Peter‘the Great. In the United States 
there is a Congressional Law which declares such process will be void and the person 
who initiates proceedings to be a violator of the Law of Nations and: a disturber of 
the public repose. The view that the immunity does not extend to public minister 
with respect to his business transaction is considered to be unsound. In Taylor v. 
Best*, the company entrusted certain money with the secretary of the Belgian lega- 
tion and the court held that the secretary cannot be sued but all the same the court 
proceeded with the action because the secretary submitted to the jurisdiction of 
Court. The principle of Taylor v. Best®, was applied in Magdalena Steam Navigation 
‘Co. v. Martin’. A public minister cannot also be subpoenzd to appear as a wit- 
ness in court. ‘But this immunity may be waived by the public minister. The 
rr 
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minister from Venezuela to the United States appeared as a chief witness at the 
trial of the murder of President Garfield. When the Dutch Minister in 1856 refused 
to appear as a witness in a case of murder, the United States resented His attitude 
and demanded his recall. 


OFFICIALS OF AMBASSADORIAL STATUS. 


Certain representatives and officials connected with international activities 
may be accorded ambassadorial immunities. The members of the Arbitration 
‘Tribunal appointed by the Hague Convention for the Pacific Settlement of Inter- 
national Disputes, the representatives of the members of the League of Nations, 
the officials of the League of Nations, the Judges and Deputy Judges of the 
Permanent Court of International Justice, the United Nations Organisation and 
the representatives of the members of the United Nations enjoy the privileges and 
immunities of diplomatic envoys. These privileges and immunities arise under 
special treaties. 


€ FRANCHISE DE L’ HOTEL.’ 


The immunity that is extended to the official residence of an ambassador called 
franchise de [hotel was taken to include also a right of asylum but this right of 
asylum is restricted. To what extent a diplomatic mission possesses a right of asylum 
is not clear even now. Except in a case of imminent danger local officials have no 
right of entry into the residence of an ambassador. The Convention of Diplomatic 
‘Officers adopted at Havana in 1928 dealt with some of these aspects. If an ordinary 
criminal should take refuge in an embassy he must be delivered up on demand and 
the embassy can be compelled to deliver a criminal by being surrounded by the 
troops. With regard to political refugees many practical difficulties arise because 
an embassy ought not to become a source of danger to a State. If, however, a per- 
son’s life should be threatened by violence, as distinct from person who is trying 
to evade the reach of the agents of justice, he may be given temporary shelter. 
The Havana Convention discourages giving of shelter to deserters from defence 
forces, But in certain cases and in' certain circumstances political offenders may 
be given shelter. Though the United States signed the Convention it did so with 
a reservation in that it did not recognise the so-called doctrine of asylum as part of 
International Law. 


1938 RESOLUTION OF THE CONGRESS OF THE UNITED STATES. 


A resolution passed in 1938 by the Congress of the United States made it a 
penal offence for persons to display banners or placards indended to intimidate 
coerce or bring into public odium any foreign government or to commit any offen- 
sive or intimidating acts within five hundred feet from an embassy or consulate. 
It is, therefore, clear that an embassy is protected against public demonstrations 
or picketing. The envoys and their residents and their retinue are exempt from 
local taxes and customs duty. Dependent relatives of public ministers living with 
them would appear to be exempt from tivil and criminal jurisdiction. But such 
immunity will not extend to a casual visitor. Don Pentaleonsa, a brother of the 
Portuguese Ambassador in London, on an order of Cromwell in 1653 was arrested, 
tried and executed for the murder of a British subject. Children born to the 
minister are regarded as born in the territory of hisshome State. 


When an envoy goes out to take his office or comes back on the termination 
of his office and if he should pass through third States he would be entitled to in- 
nocent passage. But what is innocent passage would be decided by the third State 
concerned. In 1854 the United States Ambassador to Spain on his way was detained 
at Calais by the French Government to find out whether if he would proceed straight 
to his destination via Paris or whether he would stop in Paris, in which case, France 
wanted to deny transit. The Russian Envoy to Mexico, Madame Kallontai, was 

refused passage through the United States. Even during a time of war ambas- 
sadors will be entitled to safe conduct through third States. : 


J—24 
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No CORPORATE CHARACTER. 


Embagsies do not possess a corporate character. The letters of credence are 
personal documents. So, if an envoy should die or if he should be fecalled the 
new envoy must present fresh letter of credence. There is no clear rule, ` however, 
to state that on every change of a foreign government the mission sent out by it 
comes to an end. A revolutionary change brought about in the government of 
a country say from monarchy to a repulic suspends rather than terminates a diplo- 
matic mission. The envoy would continue to enjoy his rights and privileges but 
he may not have any sort of relations with the de facto. government. The United 
States Minister in Russia continued to stay on for sometime after the Revolution: 
until the United States refused to recognise the Soviet Government. Then he was 
recalled. Equally when there is a violent overthrow of a former government the 
mission gets suspended until the question of recognition is settled. 


Persona Non GRATA. 

When an envoy becomes a persona non grata the sending State may recall hime 
In such a case the foreign government may either recall its representative or refuse 
to recall him or recall him and refuse to make'a fresh appointment. If he is not 
recalled the State concerned may refuse to deal with him or even dismiss him from 
the country but it may be noticed that dismissal is an extreme measure. Usually 
in a case where an envoy meddles in the internal affairs of the country that his 
recall is demanded. A breach of diplomatic relations may occur on account of 
a revolutionary change in the government or for other reasons as well. Collective 
action may also be taken in regard to withdrawal of a diplomatic representative as a 
matter of protest against the form of a government. The United Nations General 
Assembly in 1946 passed a resolution recommending that all the members of the 
United Nations immediately recall from Madrid their ambassadors and ministers. 
plenipotentiary accredited there. The reason was that the Franco regime was 
imposed by force on thé Spanish people with the help of the Axis Powers and that in 
World War II the Franco regime gave all support to the Axis Powers and that it 
did not represent the Spanish people and is also preventing the participation of the 
Spanish people with the peoples of the United Nations. 

Consus, 

Consuls do not really come within the scope of International Law, though of 
course under special treaty arrangements, professional consuls as distinct from local . 
merchants who function as consuls may be given special privileges, powers and 
immunities. The case of Viveash v. Becker}, illustrates the difference between 
the position of a consul and the position of a diplomatic envoy. This case also 
gives reasons why English courts refuse to r ise any immunity with reference 
to consuls from ordinary jurisdiction. In strict legal theory a consul is only a com- 
mercial agent. He does not fill a diplomatic character and, therefore, he is not 
entitled to immunity from civil and criminal jurisdiction of the courts of the land. 
The case of the Anne? also emphasises the commercial role of a consul and that: 
he cannot be considered asa representative of his sovereign. So far as British 
practice is concerned the status of both foreign consuls in England and English 
consuls in foreign countries except in regard to certain privileges and 
immunities available to them under international comity and usage and under 
certain treaties, does not materially differ fromthe other resident aliens. If, 
however, diploma.ic representatives are also entrusted with consular functions 
they would be entitled to the familiar immunities, 

Functions OF A ConsuL. 

Consuls are appointed to watch the commercial interest ọf a country ina foreign 
country and also to protect the interest of its mercantile community, its seamen and: 
its subjects. The consul has no political function to perform. His function is 
purely corhmercial and ministerial. He does not represent his State in the interna~ 
tional sphere. He is appointed to a particular place or district, or for local purposes. 
SS ee 
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He has no right of direct approach to the central government of the State in which 
he may stay and his contract is only with local authorities and if he should desire 
to contact the central government he must do so through his country’s diplomatic 
envoy. A consul, however, is a public agent of his State and he is so recognised by. 
his local government. Even in the absence of a treaty a consul enjoys , certain 
minor privileges and immunities and, therefore, gets limited protection under Inter- 
national Law. ` 
EXEQUATOR. 


A consul is appointed under a commjssion issued in his favour by the govern- 
ment which he represents. Before he can function he must get what is known» 
as an exequator or permit from the government of the country where he is to function. 
The permit may be refused by the government.of the reciving State if the consuk 
is not acceptable or the permit may be withdrawn if he should misbehave. ‘The 
position of a consul does not change with changes in his government. ‚The muni- 
cipal law of each State deals’ with gradation of consuls. The British Consular 
Service classifies consuls thus :— 


1. Consuls-General, 5 

2. Consuls salaried, , ; 
3. Consuls unsalaried, 

4. Vice-Consuls and : 


5- Consular Agents or Pro-consuls, 


Pro-consuls are not consuls and they are merely agents appointed to perform 
certain notarial acts in the absence of a consular officer. The higher grade of 
consular officers are appointed under the commissions issued by the Coa Con- 
‘suls and Vice-consuls are appointed by commissioned officers under the authority 
of the Crown, But any consul can start functioning only on being recognised by 
the receiving State. A consul-general may exercise jurisdiction either over the entire 
country or the best part of it. The vice-consul and consul are subordinate to the 
consul-general or any other higher officer. Except for these purposes the gradation - 
of consuls has no significance in International Law. There are States which pro- 
hibit their consuls from engaging in trade or business and employ only professional. 
consuls. Other States allow trading either generally or in particular cases, in which 
case the consuls may be local merchants. It is only professional consuls that get 
wider powers and privileges under appropriate treaties. 

Worx oF A Consut. 


The functions of a consul are (1) to watch the commercial interest of his 
State; (2) to see that commercial treaties are observed ; (3) to send reports to his 
por about commercial matters ; (4) to protect the commercial interest of 

is citizens within his area and to give them all assistance ; (5) to see to that local 
laws are justly administered with reference to his citizens ; (6) to perform notarial 
acts ; (7) to authenticate local acts for use in his country ; (8) to receive protests and 
reports from masters of ships ; (g) to register births and deaths and marriages ; (10) to 
administer the estates of those dying intestate ; (11) to decide non-contentious trade 
disputes between his citizens ; (2) to exercise disciplinary jurisdiction over crew 
of vessels of his State, if allowed by, treaty ; (13) to issue in some cases passports 
to his citizens only. 


, 


AGENCY CAPACITY. 


The consuls are recognised as agents of their States. The usefulness of the 
consular system in international intercourse is also recognised. Though they 
may not be entitled to ambassadorial immunities, they are given certain privileges 
md immunities as a matter of general custom. Treaties may add to these rivileges 
and immunities. Such immunities are granted to consuls as would facilitate the 
exercise of their office, e.g., safe conduct and special- protection in- rfarmance 
of their duties. An insult to a consul is considered graver than an ingult to an ordi- 
nary individual. His papers are not liable to seizure and‘ detention. He can 
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use the coat-of-arms by his State and hoist his country’s flag’ over the consulate. 
He is exempt from service on juries, constabulary or militia. To the extent possible 
in a war the consulates of neutrals shou'd be protected. If a consul is prosecuted 
for a crime he must be released on bail at any rate until the exequator is withdrawn 
or other arrangements are made for the discharge of his office. 

f ! Crv STATUS. 

The civil status of a professional consul having no interest of any sort in the 
country in which he is serving is the same as his civil status in his home State because 
he would retain his domicil and thus he cSuld be governed by the law of his country. 
Sharpe v. Crispint, and Niboyet v. Niboyet?, held that if he is a commercial consul 
and if he is not a national of the country of his stay his civil status will be that of 
a domiciled alien and to that extent he would be subject to the local laws barring 
the customary privileges available to him by virtue of his office. But if he is a 
national of the country in which he resides he will be subject to the laws of the coun 
gay with respect to the consular privileges. As would be seen from Sorensen V. 
Queen, whether he is a non-national or national of the country where he serves 
as a consul ; in the event of a war between that country and the country which he 
represents ; from the point of view of the British practice he would assume enemy 
character. 


DOUBLE ROLE. 


Consuls may also filla double role as commercial agents and ‘diplomatic 
agents and in such a case according, to Engelke v. Musmann‘, the office of consul 
would merge into the office of the envoy. 


TREATIES. 


‘ In the absence of an overriding authority and of international legislative 
organs with competences comparable to corresponding institutions within the 
State, treaties are the peaceful means by which the general principles of International 
Customary Law may be adopted to concrete situations obtaining between two or 
more interested parties and to changing circumstances. Not only can States by 
treaties modify and supercede customary law but the history of International 
Law indicates that treaties are very often prior to customary law, and form the 
basis of the latter. Many of the rules which are commonly considered today 
to be rules of Customary International Law are nothing but generalisations from 
clauses of innumerable treaties of the past which have found general acceptance ” 
says Schwarzenberger in his International Law, Vol. I, page 172. 


“ In concluding international treaties, States display their sovereignty, though 
in doing so, they may limit its exercise Schwarzenberger in his International Law, 
Vol. I, page 173. According to the learned author a treaty constitutes an obli- 
gation by which, in law, the parties to the treaty are bound to one another. 


In an arbitration between Chile and Peru, 1875, in the matter of a treaty of 1865 (British 
and Foreign State Papers, Vol. 56, 1865-66) the award was given by Mr. Logan to 
whom the parties referred their disputes by consent under an agreement signed by 
them. In 1865 Chile and Peru were at war with Spain and in order to defend them- 
selves against their common enemy entered into a treaty of defensive and offensive 
alliance with each other. The respective plenipotentiaries of the two States signed 
the treaty at Lima on 5th December, 1865. ‘The object of the treaty was to repel 
Spanish aggression by joint effort by uniting their navies and by providing for 
the disposition of the navies in the waters of the respective government and by 
providing for the expenses connected with the navies of the two countries and by 
providing for the appointment of two commissioners one by each State to liquidate 
the mses incurred, after the termination of war. This treaty was of course 
Tautea by the governments and the ratifications were formally exchanged and 
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attested at Lima. After the conclusion of the war the basis for liquidation was 
settled and certain partial adjustments were also made. Subsequently, however, 
disputes arose with reference-to the proper basis for liquidation and certain other 
incidental matters. By a protocol signed by the parties the dispute was referred to 
Mr. Logan. The following points were laid’ down :— 


©) Ratification of the Treaty related back to the date of execution of the 


“6 Preliminary arrangements made in aareipation of a treaty may fairly 
be regarded as part of a treaty and governed by the treaty provisions. 


(3) On the question of common expenses certain findings were recorded i in 
the light of the actual terms of the clause of common expenses. 


(4) The commissioners appointed by the States were to be regarded as agents 
appointed for special purpose and not as diplomatic agents. 

(5) It was further pointed out that when a treaty was concluded it could 
only be altered or amended by the same authority and same procedure. 


This case is a leading authority on the subject of the nature and forms which 
attend the making of a treaty and the method of interpretation, of such a treaty 
affecting certain special interests of parties. 


INTERPRETATION. 


The words are to be construed in their ordinary sense. A treaty will have 
. to be interpreted in accordance with its.general tenor. Regard can be had to 
established usage also in regard to interpretation of a treaty. Subsequent acts 
and communications of the parties can certainly be used in favour of a particular 
construction which could be adopted in the light of the actual words of the treaty 
concerned. 


Mast treaties affect certain special interests of the parties thereto and they 
do not generally affect rules of law. The form of a treaty, the conditions of its vali- 
dity, its interpretation and effect are very interesting questions of International Law 
but the rules relating to these matters are vague. 


Treaties create law between parties thereto. Third parties cannot seek to 
derive any right from. treaties to which they are not parties. If, however, a treaty 
makes a provision to that effect, third States may adhere to such a treaty but not 
otherwise. 

VARIETIES OF TREATIES, 


When larger political or commercial interests are involved, arrangement 
between States is called a Treaty. Minor agreements of a specific character are 
called Conventions. Any common understanding reached between States is called 
a Declaration. But if this declaration is of a wider application reached in a Congress 
or Conference of Powers with reference to matters of international concern it is 
known as General Act. A Protocol is a document giving the conclusions reached 
or reservations made by the respective parties at various stages passed through a 
prolonged negotiation or conference preliminary to the conclusion of a treaty. 
It these conclusions or reservations are signed by the parties they may have the 
effect of annexing them to the subsequent treaty. It can, therefore, be appreciated 
that an international agreement may be called either a treaty, convention, declara- 
tion, general Act, etc. It is sufficient to notice that the term treaty is applied to 
more important and solemn international agreements. 

Í CAUSES OF ĪNVALDITY. 

The maxim of law is pacta sunt servanda —a pact must be kept and treaty. wild 
be considered valid, unless there is some special reason to render it invalid. The 
causes of invalidity ofa treaty are put under three headings, viz., (1) Incompetence 
(when the State or its agency which concluded the treaty has been deprived of the 
power to enter into the agreement in ‘question or any agreement for that matter 
in general; (2) Defects in consent and (3) Defects of origin, >° >> te ag! 
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E INCOMPETENCE. : 


~ , Incompetence may arise either with reference to the State or its agent seeking 
to enter into the treaty. A protectorate or a member of a federal structure cannot 
enter into a treaty, which a full sovereign State alone may be competent to enter 
into. The capacity of an agent or a representative of a State to bind a State by 
a treaty entered into by him is a matter for International Law to determine. Whe- 
ther it is in constitutional practice or international practice a representative who 
regularly acts is competent to bind the State both under Municipal Law and Inter- 
national Law. The representatives who can bind a State can be classified according 
to their capacity: (1) the head of a State, all international agreements especially 
treaties ; (2) the Prime Minister or Minister of Foreign Affairs can act in the name 
of the Government and enter into agreements at government level; (3) individual 
ministers can enter into technical agreements respecting their departments and (4) 
Military Commander-in-Chief in a war can conclude armistice, capitulation, etc. In 
the absence of special authorisation an ambassador cannot validly act on behalf of hig 
home State in matters of importance. The Danish Ambassador to the United States 
entered into an agrement with the American Foreign Secretary on gth April, 1941, 
for the defence of Greenland and for the establishment of an American base for the 
purpose. On 12th April, 1941, the Danish Government protested to the United 
States that it was not right on the part of the United States to have acied in the 
mannet it did particularly with reference to a matter which involved the exercise 
of the sovereignty of Denmark over Greenland. Difficulties arise when an 
authorised representative while acting for his State transgresses constitutional 
tules which may Jimit the authority of a representative. Can these limitations 
have an international bearing and if so to what extent? The competence 
of the representative is determined by Municipal Law is a view. There is equally 
another view that when a representative is acting within field of his office he has 
an unlimited authority to bind the State in question by his acts. There are also 
views in between these two views. Normally States do not resort to unpleasant 
disapprovals of the acts of their agents but the question may assume importance 
in connection with revolutions. When the lawful government is restored to power 
it may question a treaty entered into by the revolutionary government. Manner- 
heim- succeeds Ryti as President of Finland in 1944. Ryti agreed not to enter into 
a separate peace treaty with Soviet Russia without consulting Parliament. This 
agreement was disputed by the Finns. General principles help a great deal to 
solve these problems. It was pointed out by the Permanent Court of International 
Justice in the case of The Status of Eastern Greenland) that a declaration made by a 
foreign. minister in reply to a request made by the diplomatic representative 
concerned with reference to a matter within the jurisdiction of the foreign 
minister must be considered binding on the State and the dissentient note of 
Anzilotti, J., would indicate that the authority of the foreign minister to make 
the declaration was unaffected by the constitutional limitation of his powers 
‘and this was so in view of the procedure agreed to be adopted by the parties in this 
‘case. On the other hand the Free Zones of Upper Savoy and Districts of Gex Case? 
would indicate that the constitutional limitations are certainly relevant with reference 
‘to the capacity of State organ and at the same time this case points out that any 
statement made by the State organ in the course of actual proceedings before the 
Court could be considered binding in the light of the circumstances in which the 
‘statement happened to be made without reference to the constitutional limitations. 
ty 20 , _ DEFECTS OF CONTENT. i l 
Municipal Law protects parties in certain cases even against their own will, but 
there is no such rule in International Law and any two or more States can agree 
tó anything they please. In International Law a State will have to protect itself. 
But an agreement between two States may become invalid if it should affect the 
right of a third State and an example of it would be if two States agree to exclude a 
third: State from open sea it would be totally invalid as opposed a rule of universal 
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‘International Law. A State may admit the vessels of B State on her canal on condi- 
tion of payment of certain dues at a certain rate. Then A State may agree with 
IC State to admit the vessels of C State at a concession. The question may arise 
-whether the latter treaty is invalid as conflicting with the former treaty. Such a 
conflict arose between the Hay-Pauncefote Treaty between the United States and 
England (rgor) and the Hay Varilla Treaty between the United States and Panama 
(1903). 

A treaty may be rendered invalid as a result of impossibility of performance. 
-A treaty may also be rendered invalid on account of its immorality. 


Derecrs or ORIGIN. 


The generally accepted view is that compulsion exercised in the making of 
‘a treaty does not make it invalid. But it may be argued that compulsion exerised 
„against the negotiators may turn the treaty invalid. But it may be stated that the 
negotiators make only a draft of a treaty which will have to be ratified by their 
home States. Unless of course the ratification is made without the knowledge of 
the compulsion exercised the treaty cannot be condemned as bad and such a treaty 
can become invalid not on the ground of compulsion but on the ground of fraud. 


Form. 


No special form is prescribed for a treaty and in the case of the Status of Eastern 
“Greenland referred to already it is stated that even a verbal pronouncement is binding. 
The chances of a treaty becoming invalid are a few because they are always put 
through by the heads of States or other high dignitary whose credentials cannot 
be questioned and that too after very careful scrutiny through the various stages. 


RATIFICATION OF TREATIES. 


If under a constitution a treaty requires to be ratified by an authority other . 
‘than the one which actually negotiated it, ratification would certainly be an implied 
‘condition of the treaty in order that it can become enforceable. The older view 
was that ratification would be necessary only if it was made an express condition 
‘or in a case where the agent was acting prima facie in excess of the authority given to 
‘him. In modern practice even treaties concluded by persons having full powers and acting on 
‘behalf of the respective States will have to be ratified. Normally the ratification clause 
‘is expressly stated either in the grant of power or in the treaty itself. The reason 
‘behind ratification is (1) to guard against the possible betrayal of the interest of 
the State by its agent negotiating the treaty; (2) to protect against transgression 
-of the authority granted to the agent; (3) to have an opportunity to consider all 
the aspects of a treaty as they affect the interests of a State and the constitution thereof. 
‘It is only on a consideration of these facts that the State decides upon ratifying a treaty 
-and giving it the binding force. Ratification is usually put through by exchange 
of instruments between the parties concerned intimating the grant of ratification. 
On ratification the treaty begins to operate in the absence of a clause contra. If, 
however, ratification requires to be made by the legislature such ratification will 
“not normally have, in the absence of indication to the contrary, a retroactive effect 
‘on private rights as laid down in Haver v. Yakare}, 

Moore, J., in his dissenting opinion in the Maoromatis Concession case®, observed 
that: “ The doctrine that Governments are bound to ratify whatever their plenti- 
“potentiaries, acting within the limits of their instructions, may sign, and that treaties 
may therefore be regarded as legally operative and enforceable before they have 
“been ratified, is obsolete, and lingers only as an echo from the past.” 


TERMINATION OF TREATIES. 


- The Treaty of Paris was concluded between Great Britain, France, Austria 
-Purssia, Sardania, Russia and_Turkey.on.goth March, 1856.. The-point abdut 
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.this treaty was that the Black Sea was,to be neutralised in order to protect Turkey 
inst Russia and in order to protect Russia against other Powers. Turkey was 
obliged by the treaty to close the Bosphorus and Dardanelles for the vessels of war 
of all nations except in a case of hostility in which Turkey may bea party. In 1870 
war broke out between Germany and France—two of the parties to the treaty. 
Russia circularised the powers that she would consider herself no more bound by 
the provisions of the Treaty of Paris as relating to the Black Sea on account of cer- 
tain alleged violations. This controversy was sought to be settled in 1871 by the 
‘ protocol to the Treaty of London and it was stated that the powers recognise it as an 
essential principle of the Law of Nations that no power can liberate itself from the 
engagements of a treaty or modify the stipulators thereof, unless with the consent of 
, the contracting parties by an amicable understanding. This protocol was signed 
by North Germany, Austria, Great Britain, Italy, Russia and Turkey and later 
adopted by France. The special Convention relating to Russia and Turkey in the 
Treaty of Paris was abrogated while the principle of closing of Dardanelles and the 
Bosphorus was affirmed. Power was given to the Sultan to open the strait in peace 
time for vessels of war of friendly nations. It was also declared that the Black Sea 
should remain open to the merchant vessels of all nations. The rule laid down 
by the Treaty of London, 1871, is considered either too elementary or as well meaning 
but impracticable. Al that the rule meant is that in a case where there is no funda- 
mental change of circumstances and conditions subject to which the treaty was concluded 
and where the other party to the treaty has not violated it in a material way a treaty 
cannot be assailed unilaterally and this is certainly the right view to take. This 
is really the application of the doctrine of rebus sic stantibus. 


TERMINATION OF TREATIES. 


The following are the methods by which treaties may be terminated : (1) 
There are treaties which impose no continuing obligations. They have no further 
effect after execution. To this category belongs treaties which define or transfer 
rights in rem, e.g., treaties ceding territory or defining boundary or creating servi- 
tudes. ‘These treaties are more or less in the nature of a conveyance between one 
State and another. The rights pass under the treaty and thereafter the right 
acquired no longer depends upon the treaty in question but upon general law. 

. (2) A treaty itself may provide for a clause for termination and such treaties 
are treaties made for either a specific purpose or for a specific time or terminable 
by notice or expressly made to depend upon the mutual will of either party. (3) 
But there are treaties which are meant to have a perpetual effect and these treaties. 
give rise to difficulties. Law-making treaties such as the Declaration of Paris, 1856, 
are supposed to be perpetual treaties. There are other treaties which 
are either put an end to by war or suspended for the duration of war. Treaties. 
no doubt can come to an end (1) by mutual agreement between the parties ; (2) by 
impossibility of performance or becoming incompatible with fundamental rules. 
of law or with the general obligations of State; (3) Treaties may also cease to. 
operate when a party thereto loses its independence, unless, of course, by operation. 
of rules of succession the treaty obligations are transferred to the succeeding State. 
If however, the party does not completely lose its independencé but merely 
becomes a member of a Union of States, the treaty ceases to operate to the extent 
to which it has become impossible of performance on account of the State’s new 
status, as laid down in Terlinden v. Ames}. 


Tue Ricar TO ANNUL A TREATY. 


The general rule is pacta sunt servanda, i.e., a treaty shall be kept. If, however, 
a party to a treaty should annul it without the consent of the other party to. 
it the following considerations will have to be taken note of. It is clearly an implied 
condition of a treaty that it shall be upheld by the parties and, therefore, if a party 
should either neglect or refuse to fulfil the obligation resting on it such neglect or 
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-refusal will give the other party to the treaty a right to seek appropriate reliefs to. 
right the international wrong done to it or in the alternative the aggrieved party 
can exercise the option to annul the treaty and free itself from further obligations 
arising under the treaty. Even here the breach must be such that it would have 
the effect of depriving the other party of an advantage which was really an induce- 
ment for it to enter into the treaty in question. It is thus, all breaches cannot 
give aright to the other party to annul the treaty. 


It cannot also be asserted that a treaty of perpetual duration must be considered 
binding for all time whatever changes of a vital nature may take place with regard 
„to the conditions. It would appear, therefore, change’ of conditions of national 
life and reason of entering into a treaty would clearly point to the fact that though 
a treaty may be indefinite and perpetual an implied condition will have to be read 
into it, viz., that it shall be regarded “as terminable by any material change in 
the fundamental conditions which obtain at the time at which it was entered into.” 


: The older treaties usually inserted the clausula rebus sic stantibus which permitted 
the consideration of a treaty as abrogated on a material change of circumstances on 
which it rested. International tribunals have not yet applied this doctrine of ab- 
rogation of a treaty upto now. In the Free Zones of Upper Savoy and Gex case, this doc- 
trine was considered by the Court but not applied. If the conditions have changed 
radically a treaty would normally be revised by mutual agreement and this is so 
because no State would be anxious to compel enforcement of obsolete provisions. 
The difficulty arises only in border-line cases and in such cases the burden would 
rest,on the State which alleges an essential change of conditions. .The difficulty 
arises also with reference to a State which may invoke the doctrine of rebus sic stan- 
tibus as a cloak or excuse to justify its repudiation of an international obligation by 
taking the law into its own hands. It is thus a dangerous doctrine 1o be applied, 
being unilateral. But it is certainly a recognised principle that on a fundamental - 

change of circumstance a party to a treaty may treat it as obsolete. . 


A contention was raised by France in the Nationality Decrees in Tunis and Morocco 
case®, that the treaties concluded by Great Britain with Morocco, 1856, and Tunis, 
1875, for an indefinite period had lapsed by virtue of the prineiple of clausula rebus 
sic stantibus and this was so because a new legal and judicial regime set up by France 
had brought into existence a new situation leaving the former capitualary regime 
of its raison d’etre. This argument was, however, noticed by the Court but not applied. 
France again adduced this argument in the Free Zones of Upper Savoy and Gex Case.* 
But the argument failed and there was no question of analysing the scope of this 
doctrine by Court. 


A treaty may be dissolved by a subsequent event happening rendering the 
performance of treaty obligations impossible. A treaty may also become obsolete 
so that.it may not be capable of being enforced. It is then said to have passed out 
of use or lapsed by desuetudo. Certain treaties there are which may either be dis- 
solved or suspended during the course of a war between the parties thereto. 


INTERPRETATION OF TREATIES. 


The object of interpretation is to elucidate the intention of the parties and 
in the words of the Permanent Court of Arbitration in the Island of Timor Case :* 
“ We must look for the real and harmonious intention of the .parties when they 
bound themselves”. When the words of a treaty are clear no question of inter- 
pretation arises and the plain meaning of the words must be given effect to. This is 
so because the Court cannot convert itself into a legislature. ‘‘ Having before it 
a clause which leaves little to be desired in the nature of clearness it is bound to 
apply this clause as it stands, without considering whether other provisions might 
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‘additional condition for the acquisition of Polish nationality, a condition not pro- 
vided for in the Treaty of June 28, 1919, would be equivalent not to interpreting 
the treaty, but to reconstructing it.” i 


Whitney v. Robertson! is a leading case relating to the interpretaiion of treaties 
generally with particular reference to the interpretation of the most-favoured-nation 
clause found in commercial treaties. ‘This case also examines the position of treaties 
under the law and Constitution of the United States. This case is typical of the 
fact when a treaty may assume importance in an adjudication by a municipal 
court. This case again indicates that at any rate Anglo-American Courts would 
adopt a more liberal construction of a treaty than of an instrument entered into 
between private individuals. In this case, Field, J., in elucidating the intention 
of the parties to the treaty did so in the backgorund of State practice in the matter 
in regard to conclusion of commercial treaties and also to the possible effects a parti- 
cular construction of a treaty will have on national interest. So that a strict and 
literal construction of a treaty was ruled out of hand. In this case the plaintiff 
imported a large quantity of sugar from San Domingo. The plaintiff claimed 
that the sugar imported from San Domingo was exempt from payment of duty on 
account of a treaty between the United States and the Dominican Republic. Under 
Article 9 of the treaty each State agreed not to impose a higher duty higher than 
those imposed on an import of identical articles from other countries. ‘There was 
another treaty betwee the United States. and the King of Hawaiian Island providing 
for free import of the Hawaiian products into the United States on a similar conces- 
sion shown by the Island with reference to certain specified sundry articles of the 
United States. The plaintiff therefore contended that if sugar from the Hawaiian 
Island could be got free of duty, sugar from San Domingo must equally be entitled 
to a like exemption. The plaintiff was compelled to pay a large amount by way 
of import duty and he paid it under protest and then filed an action for recovery 
against the customs authority. The defendant demurred. The demurrer was 
upheld and the suit dismissed. All that the treaty relied upon by the plaintiff 
meant was that neither party should practice any sort of hostile discrimination 
against the other and it was not intended to interfere with any special arrangement 
with other States founded on the concession of special privileges. A special conces- 
sion with reference to specific articles based on sufficient consideration shown to 
some other State cannot be used by the plaintiff and if scuh an argument should 
succeed the plaintiff will have to prove that the United States intended to preclude 
itself from concluding such special engagements with other countries forever. There 
‘was also another point against the plaintiff, viz., that the Congress had passed an 
Act after the conclusion of the treaty with the Dominican Republic authorising the 
imposition of such duties and so even if there was a conflict between a provision of 
the treaty and the Congressional Act, the Act would prevail. If a treaty is not 
self-executing and depends for its force on legislative ratification then any legis- 
lation ratifying the treaty would be subject to repeal or modification subsequently 
by the legislature. A self-executing treaty under the terms of the Constitution 
-of the United States has as much force as a legislative ‘enactment and even here 
the Congress can modify or supersede such a treaty by an Act duly passed. If, 
however, the party should be aggrieved by a Court decision on a matter of this 
kind he can have the matter agitated through diplomatic channels. 


` 


DIFFERENT VERSIONS OF A TREATY. 


If a treaty should be concluded in different languages and one version should 
have a wider scope than the other, a limited interpretation must be adopted which 
would harmonise with both the versions of the treaty in accordance with the 
intention of the parties as laid down in the Mavromatis Concessions case?. 


Until the middle of the 18th Century Latin was the language of the treaties. 
This was replaced by French. Then treaties came to be drafted in the language 
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-of each of the contracting parties and for common reference a Frenċh version was 
‘also adopted. The Hague Conferences followed this method but the Peace Treaties 
_rconcluded after the World War I made French and English versions equally autho- 
ritative. ny 
RULES OF INTERPRETATION. 


The Permanent Court of International Justice laid down some rules of inter- 
pretation of treaties. The Court has ruled out reference to travux preparatoires in 
interpreting a treaty. The Court pointed out in the Lotus case that where the 
language of the treaty is clear no reference can be made to the records of the pre- 
paratory work at the conferences which concluded the treaty. The minutes of the 
‘preparatory work cannot also be made use of in elucidating the meaning. In the 
Danzig Postal Service Case, ! the Court stated : “‘ It is a cardinal principle of interpre- 
tation that words must be interpreted in the sense which they would normally have 
in their context, unless such interpretation would lead to something unreasonable 
“or absurd.” In the Wimbledon case®, the Court said : “‘ That provisions in a treaty 
imposing on a State limitations on the exercise. of its sovereign rights, should, in 
case of doubt be interpreted narrowly’. The case of Serbian Bonds*, apart from 
recognising the rule of generalia specialibus non derogant, also stated that in construing 
a contract, meaning must be given to every one of its terms and in the Brazilian Loan 
. casé*, it was laid down that f documents are ambiguous they will have to be cons- 
trued contra proferentum. j 


In a case of conflict of treaties the rule is that if the treaties are between the 
‘same States and if they had been concluded by identical authorities the latter in 
point of time would be preferred. But ifthe conflict is between two treaties concluded 
at different times between different States the earlier would prevail and this is so 
because a subsequent engagement entered into by a State ought not to derogate 
-from an engagement made by that State with another State without the ‘consent 
of that other State. Phillimore, Vol. II, 130 and Halleck, Vol. I, 318, give a list 
of cases American and English dealing with interpretation of treaties. 


SETTLEMENT OF DISPUTES—LEGAL AND POLITICAL. 


-It will not be enough for a well-developed legal system to enumerate the rules 
about rights and duties alone. In such a case, parties may often disagree about 
the consequences of a breach in a particular:case. In order, therefore, to preserve 
the peace of the world the international legal system must provide for a machinery 
which would enable the parties to an issue to end it by settlement which would 
be binding on them and the settlement again must be enforceable with the aid 
of a superior power as otherwise the settlement so called would become a mockery. 
International Law must concern itself with procedural rules which may have to 
be conformed to in order to end a dispute by a settlement or decision or judgment 
or award, This would mean that there exists in the international legal system, 

-courts of law and necessary machinery to enforce the decision of such court— 
such as police, prison, etc. The question arises whether courts of law and a 
machinery for coercion exist in the international legal system in the sense they’ 
exist in any municipal system. There is no international legal machinery which is 
endowed with the power to settle every dispute or to enforce observance of any 
decision. Ifa dispute is not going to be settled anyhow in the present state of 
International Law it is bound to lead to a disturbance of the peace which may any 
time break out into a war. Even to-day the fulfilment of a decision rendered by 
an international tribunal, or court is purely voluntary. There is no ` compelling 

- provision of International Law to refer a‘decision for judicial settlement. 


JURISDICTION VOLUNTARY. 


The jurisdiction of an international tribunal or court is in the main voluntary. 
-But disputes not quite serious in nature are more or less settled by diplomatic or 
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political methods such as mediation, inquiry or conciliation. In the present 
state of International Law, therefore, parties to be a dispute are at perfect liberty 
to do as they please. But treaties can provide for adjustment of disputes by going 
through particular process and such process may also be made obligatory. If 
parties choose to do so, a dispute can be settled either in a legal wey or in a poli- 
tical way and the difference between these two ways consists in that if the legal way 
is adopted it is judicial procedure that is set in motion which might end in an award 
or a judgment which may follow rules of law. But if the political way should be 
adopted then it is political procedure that is set in motion which may result either 
in mediation, enquiry or conciliation with reference to which legal rules may not 
be of much use. This position is rendered inevitable on account of the complete 
autonomy enjoyed by States which may be parties to a dispute. The Hague Con- 
vention of 1907 dealing with the Pacific Settlement of International Disputes does advert 
to this state of International Law. If a dispute should be subjected to legal treat- 
ment it may result in a binding decision whether by arbitration or by adjudication 
and it may equally result in a non-binding decision if it should be referred to the 
advisory opinion, whether arbitral or judicial. If the dispute should be subjected 
to political treatment it may equally result in a binding decision whether by poli- 
tical arbitration or political adjudication or result in a non-binding decision whether 
by mediation or enquiry or conciliation. 


JUDICIAL SETTLEMENT. 

Judicial settlement may be by arbitration or adjudication. In any case the 
decision’ will be in accordance with current law. No political solution can be 
given by such a judicial body and this is ,so at any rate in modern times 
The Hague Convention of 1899 insisted that arbitral awards shall be in accordance 
with law. It is no doubt true that the parties by their agreement may request 
a political decision also from such a body. In fact Article 38 of the Statute of 
International Court of Justice gives freedom to the parties to authorise the Court 
to decide a dispute ex asquo et bono (according to free discretionary principles). But 
the same Article does not give any liberty to the parties in regard to the basis of 
the decision. In the Free Zones of Upper Savoy and District of Gex case’, held that the 
the parties cannot in their ind vidual capacity depart from the Statute of the Court. 
It was further pointed out that under Art. 38 of the Statute the parties were free 
to request the Court to effect a settlement ex aequo et bono. But the Permanent 
Court of International Justice itself had not adopted a consistent attitude on this 
question as would be seen from the Oder Commission case®, The Oscar Chinn case®, and 
The Diversion of Meuse Waters caset. 

ARBITRATION AND ADJUDICATION. 

The difference between arbitration and adjudication arises as the result of the 
institutional character of the arbitral body or the judicial body. The members 
of an arbitral tribunal are selected by the parties to a dispute and the members 
are called arbitrators and the decision given by it is called an award. On the 
other hand a court is more or less a permanent institution established forever with 
specific functions to perform and the Court is manned by: Judges who are not 
changed from dispute to dispute, that may be brought up for adjudication 
before the Court. The members of a Court are, therefore, called Judges and 
the decisions of the Court are called judgments. The statute fixes the rules of 
procedure before the International Court of Justice and these rules 
cannot be varied by the parties before the Court. On the other 
hand, the’ procedure before an arbitral tribunal can be fixed at the 
will of the parties ad hoc. The attempt of the Hague Conferences both 
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nent Court of International Justice at Hague the Permanent Court of Arbitration 
also was allowed to continue. Arbitral procedure has a double advantage because 
it gives freedom to the parties to choose the arbitrators either on account of their 
skill or on account of the confidence that they may inspire in the parties with 
reference to the dispute in question. The decision of a Court has the advantage 
of establishing a continuity which in the ultimate will have the tendency to 
consolidate International Law and further, a Court which exists even prior to the 
commencement of a dispute enables institution of proceedings forthwith after the 
disputes have commenced. The automatic commencement of proceedings which is 
called citation is possible only before an existing Court, 


Whether it is arbitration or ajudication the parties must agree to the jurisdic- 
tion concerned. The agreement may be spontaneous and the agreement to submit 
to the jurisidction is called a reference and the jurisidiction is optioħal. The agree- 
ment may assume an institutional character, i{ the parties have agreed in advance 
to have certain types of disputes ajdusted in accordance with law, and jurisdiction 
am such a case is characterised obligatory. The agreement may also be found as 
a clause in a treaty familiarly known as the compromise clause. The agreement may 
also be by an independent instrument which is called arbitration or jurisdictional 
agreement. ‘The content of the agreement may be limited or unlimited that is 
between two States only or collective, that is between several States. 


a 


JUsTICIABLE DISPUTES, 

Justiciable disputes may arise out of treaties and these are rare because several 
weservations are made in such treaties. The First Hague Convention took the 
view that arbitration was a good method of settling legal disputes. Articles 36 
of the Statute of the Permanent Court of International Justice limits the compe- 
tence of the Court to certain specific items of disputes of a legal nature. If a dis- 
pute in its very nature is capable of adjudication, it is called a legal dispute and other 
disputes are called political disputes. It was on account of the fact that several 
disputes were not provided for by rules of International Law that some of them were 
considered political disputes and others were treated as legal disputes—according 
to older view. But this attitude to International Law is fast changing and the 
view that the rules of International Law must be in a position to give a solution to 
any dispute is gaining ground. 


WHAT ARE LEGAL AND POLITICAL DISPUTES. 


If a dispute is based either on facts or on the interpretation of the rules concerned, 
then it is considered a legal dispute; on the other hand, if the claim is to effect a 
change in a rule of law or if the dispute is not to be settled by legal considerations 
at all it is called a political dispute. This position can be illustrated thus A 
valid legal treaty is certainly binding between the parties thereto. But a party 
may seek to cancel the treaty on account of its burdensome obligations and a dispute 
_ May ensue. Such a dispute cannot be settled by a judicial decision because from 
a judicial standpoint a valid treaty must remain binding. It is conceivable that 
there are disputes even between individuals in a State which are not justiciable 
though normally many disputes are justiciable. The quarrel between an employer 
and an employee may be settled by a national court in accordance with law. On 
the other hand if the quarrel is between employers .of one category and all the 
employees of the same category then courts would be helpless to decide such.a 
dispute and the dispute would go into a political plane in which case the legislature 
will have to intervene and alter the law to the satisfaction of the parties concerned— 
‘employers and employees. Equally in a case of non-justiciable international dispute 
the parties aim at changing the existing state of the law on the question at issue. 
The only trouble is, in the international sphere, there is no legislative institution. 
Therefore, the parties to such a dispute may have either to resort to a political 
understanding or allow the tension to continue until it breaks out into a war. It 
may also happen that a dispute may have both a legal and political aspect, in which 
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case the legal aspect of it may be justiciable but not its political aspect. Again. 
a dispute may involve also several issues some of which may be justiciable and the- 
others not. ` 

f IMPLICATIONS OF A DECISION ex aequo et bono. 


Even if a dispute should be settled ex aequo et bono it will not mean that it is. 
merely a politica] settlement. It would mean a settlement which is practicable 
or opportune in the circumstances according to principles which are just and fair. 
The decision may not be in accordance with law but it would certainly be in accorda- 
dance with the spirit of the law based as it would be on legal and moral considera- 
tions. Usually the power to decide ex aequo et bono is given only to Judges or Courts. 
Normally treaties provide for adjustment of political disputes by conciliation and 
conciliation failing by arbitration ex aequo et bono, so that, even a so-called political 
dispute need not be out and out a political one. Therefore, it would not be wrong 
to consider that a settlement ex aequo et bono is also a judicial settlement. The 
freedom of judgment in a settlement ex aequo et bono may bring it nearer a political 
settlement. But this machinery may not be suited to adjust very serious political 
conflicts. i 


In the international sphere generally an arbitral award is final. Equally a 
decision of the International Court of Justice is also final. That is neither can be 
appealed against. E f 

INVALID DECISIONS. 


It may be noticed, that the finality of a decision will be lost, if it is invalid.. 
Under the municipal system of law an invalid decision may be set right by a higher 
forum, but no such appellate forum is available under the international system. 
A decision may be invalid because it is ultra vires the powers of the tribunal. It 
may be invalid on account of a material error. It may be invalid again on account 
of manifest injustice. 

, ARBITRATION. ` 


Arbitration was resorted to by the ancient Greek City States. The Romans. 
were not in favour of arbitration. Towards the end of the Middle Ages between: 
the 13th and 15th centuries, the Emperor and the Pope, favoured recourse to arbi- 
tration. When absolutism came to take the field, arbitration suffered a setback. 
Judicial settlement of disputes between States according to the modern conception. 
commenced from the French Revolution which taught the lessons of individual 
liberty, fraternity and national equality. These ideas captured the imagination 
of the young American Republic. The Jay Treaty, 1794, that was concluded bet- 
ween Great Britain and the United States, referred many of the differences still 
outstanding to arbitration. The idea of pacific settlement of international disputes. 
received an impetus from then onwards in spite of temporary setbacks. Between 
1794 and 1913 it is stated that no less than 200 arbitral awards had been given. 
_ The most famous of the awards was the Alabama Award of 1872. The close of 
the last century saw the era of making arbitration obligatory with reference to future 
disputes by appropriate treaties entered into. The first treaty of obligatory arbi- 
tration was entered into in 1876 between Salvador and other American States. 
Collective treaties were entered into later for this purpose.. The Hague Con- 
ference of 1899 and 1907, convened on the initiative of the Russian Emperor 
encouraged this idea still further, twenty-six States participating in the first con- 
ference and forty-four States in the second conference. Germany was opposed 
to obligatory arbitration idea even with reservations for national honour, inde- 

endence and vital interests with reference to particular legal disputes. The con- 
erences could, therefore, make only recommendations for arbitration of particular 
legal disputes, particularly in regard to questions arising out of treaties. The idea 
of.collective arbitration was very much in favour of many of the States that. parti- 
cipated in the second conference, but the entire idea had to remain suspended by 
the outbreak of World War I. The League Covenant did not deal with obligatory 
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arbitration but the General Act, 1928, for the Pacific Settlement of International Disputes 
accepted this idea. In 1929 a collective treaty was signed at Washington on Pan- 
American arbitration. 


In early times some monarch used to be appointed arbitrator. His award 
used to be more political than legal. The modern method is to appoint a mixed 
arbitral tribunal, each party appointing an equal number of arbitrators and the 
arbitrators themselves choosing an umpire to decide the issue in the event of a 
difference arising between them. * If the rules so provide the umpire may preside 
over the mixed, arbitral tribunal. The choice of an umpire of course may be Fai 
with several difficulties and in order to reduce the difficulties to a minimum the 
First Hague Convention erected the Permanent Court of Arbitration. The so-called 
Court is not a court in the sense we understand it. But it only furnishes a list of 
persons who may be willing to serve as arbitrators. There are rules subject to which 
the parties will have to choose the arbitrators. The composition of a tribunal in 
any particular case was thus made easy for the parties by making a reference to 
the Permanent Court of Arbitration for settlement of disputes in question. Each, 
party could nominate four arbitrators and about World War I forty-one States 
which had acceded to the convention had nominated in all 134 persons. The 
parties could also decide the composition of the tribunal by making selection from 
the list. In the absence of an agreement contra each party can choose two arbitra- 
tors and those so chosen can choose an umpire. The Permanent Court of Arbi- 
‘tration was not superseded by the establishment in 1920 of the Permanent Court 
of International Justice. The Permanent Court of Arbitration is also supplied with 
necessary departments to facilitate transaction of its work. ' 


PROCEDURE FOR ARBITRATION. 


-The procedure for arbitration can itself be settled by the agreement to refer 
to the arbitration. In the absence of an indication to the contrary, general prin- 
ciples can be rẹlied upon even in regard to procedure. The Convention of 1899 
gave draft procedures to supply gaps that may arise in the agreement between par- 
ties. Normally the enquiry by an arbitral tribunal is written down and the main 
proceedings may be oral. The negotiation is usually secret. The tribunal is 
empowered to decide questions of its competence. The deliberations of the 
tribunal are secret. Usually decision of the tribunal is by majority. The verdict 
normally must be based on current law. The award is final. 


ADJUDICATION, 


Alongside the development of arbitration as an institutiom from early times 
there was an endeavour to establish a general Court of International Justice. The 
International Court of Justice was not also intended to supersede arbitration tri- 
bunals and in particular the Permanent Court of Arbitration. The United States took. 
the initiative in the Second Hague Conference, 1907, to establish an international 
Court and this proposal was welcomed by all the Powers. On the composition. 
of the Court the members differed and the proposal fizzled out for the time being.. 
The rotation principle was suggested first. That is, out of a total of sevéhteen’ 
members of the Court, eight permanent members to be nominated by the eight, 
Powers and the remaining nine to be appointed in turn by the other member States 
according to rotation rules which took notice of the importance of each of the States. 
Brazil opposed this proposal and insisted on the equality of States which meant. 
that each of the forty-four States would be entitled to have a nominee on the Court. 
The Court was to be called the Court of Arbitral Justice as distinguished from the- 
Permanent Court of Arbitration. ‘The proposal to usher into existence this Court fell 
through as a result of the outbreak of the World War I. 


INTERNATIONAL Prize Court. 


The same conference proposed the establishment of the International Prize Court 
for the settlement of Prize disputes. This Court was to function as a Court of Appeab | 
from National Prize Courts. The right. of appeal was given to neutral: States and, 
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individuals. Here again there was a quarrel over the composition of the Court. 
Eight of the Judges were to be the permanent nominees of the eight Powers and 
the remaining seven were to go by rotation among the smaller maritime States. 
‘The 1ule of equality was not insisted on with reference to the composition of this 
Court. The twelfth Convention of the Conference deals with this Court. In 
ithe history of International Law this is the fist Universal Court that was sought 
to be established. The Court never came into existence because the Convention 
was not ratified by the member-States and Great Britain was totally opposed to 
ratification. In the absence of well-settled Prize rules it was feared the Court may 
us legislative powers in the exercise of its discretion. To supply this defect 
the London Conference was convened in 1909 which produced the London Mari- 
‘time Law Declaration, 1909, dealing with blockade, contraband, unneutral service 
capture, etc. But this declaration again was not ratified and the International, 
Prize Court never saw the light of day at all. 


CENTRAL AMERICAN COURT OF JUSTICE. 


The First International Court of a smaller variety known as the Central Ameri- 
«an Court of Justice was established in 1907 with enough competence to adjudicate 
. upon disputes between Costa Rica, Guatemala, Honduras, Nicaragua and Salvador. 


It is stated that this very obligatory jurisdiction was the cause of this Court 
yperishing within a decade after it was established. 


PERMANENT CourT OF INTERNATIONAL JUSTICE AND INTERNATIONAL 
COURT OF JUSTICE. 


Article 14 of the League Covenant dealt with the establishment of an Inter- 
-national Court. The first meeting of the League Council, therefore, appointed a 
‚Committee of Jurists to draw up the necessary statute for the Court. The Report 
.of the Committee was adopted by the League Assembly. A special protocol of 
16th December, 1920, for the establishment of the Court under the statute was 
ratified by a number of States. The Court was established in 1920 at the Hague 
at the instance of the League of Nations known as the Permanent Court of International 
Justice. The Charter of the United Nations re-established this Court at the Hague 
in 1945 known as the International Court of Justice and the International Court of 
Justice is one of the six principal Organs of the United Nations. 


The difficulties which arose in 1907 as a result of opposition of Brazil insisting 
on the rule of equality and equal representation on the Court was overcome by 
a device by electing the fifteen Judges of the Permanent Gourt of International 
Justice by the League Assembly and Council. A person was deemed elected as 
a Judge if he obtained an absolute majority both in the League Assembly and in 
the League Council. The permanent seats given to the Big Powers in the League 
Council ensure for the Big Powers their representation on the Court. Now the 
Members of the Court are to be elected by the General Assembly and the Security 
‘Council of the United Nations. The idea is that the Members of the Court ought 
not to be representatives of their Nations and that the choice should be made 
regardless of the nationality of a Member, looking only to his qualification and 
attainment. The main forms of civilisation and the principal legal systems are 
represented in the Court. The members are elected not from the nominees of 
States but by the nominees of National groups in the Permanent Court of Arbi- 
‘tration. No group can nominate more than four candidates and no more than 
_ two can be of their own nationality. Any State can submit to the jurisdiction of 

tthe Court. The International Court of Justice is thus not a Court of the Members 
-of the United Nations. It is the Universal Court. - 


ARTICLE 36 OF THE STATUTE. 

Article 36 of the Statute would indicate that ratification of the Charter and 
‘Statute annexed thereto does not mean that a State ratifying can be compelled to 
submit to the jurisdiction of the Court. The parties may submit to the jurisdiction 
af the Court and this is known as optional jurisdiction. The parties may agree 
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in advance by a treaty to submit a particular dispute arising between them to the 
jurisdiction of the Court and this is known as Obligatory Jurisdiction. All 
disputes legal and political can be submitted for adjudication by the Court and : 
under Article 38 of the Statute a purely political dispute can be decided by the 
Court ex aequo et bono. The obligatory jurisdiction of the Court as it is ed is 
not really obligatory and it arises only by virtue of an agreement entered into by 
the parties in advance. Art. 36, however, enables a State to make a unilateral 
declaration that it would consider the jurisdiction of the Court obligatory without 
a special agreement for this purpose with reference to any other State making a 
similar declaration thereby making the jurisdiction of the Court obligatory or 
compulsory over all legal disputes relating to (i) the interpretation of a treaty, 
(ii) any question of International Law (iii) the existence of any fact which if esta- 
blished, would constitute the breach of an international obligation and (iz) the nature 
or extent of the reparation to be made for the breach of an international obligation. - 
The declaration for the purpose of making the jurisdiction obligatory may be un- 
conditional or conditioned on reciprocity between States or for a certain period. 
If a declaration had been made with reference to the Permanent Court of Interna- 
tional Justice it would be deemed to continue even with reference to the International 
Court of Justice so long as it is alive. Many States, of course, with several reserva- | 
tions have made declarations under Article 36 making the jurisdiction of the Court 
obligatory. , 


-© The procedure of the Internationa! Court of Justice is the same as the procedure | 
of the Permanent Court of International Justice. The hearing before the Court 
is public. The official languages of the Court are French and English. The 
General Assembly or the Security Council or any of the other specialised Agencies’ 
of.the United Nations can request the Court to give an advisory opinion on a ques- 
tion referred by it. In rendering an advisory opinion there are no parties before 
the court and, therefore, no pleadings are filed but parties interested in the proceed- - 
ings may file their statements of case. 


o 


POLITICAL DISPUTES. 


Leaving aside settlement of political disputes by diplomatic procedures, poli- 
tical disputes are settled in international practice by mediation, inquiry and con-- 
ciliation. Mediation or inquiry or conciliation are methods adopted by, third par~. 
ties to the political dispute and the object in setting in motion these procedures, 
is to lessen the tension caused on account of the political dispute between the parties 
and also to delay or if possible to prevent altogether violence between parties. ‘The 
„third State when it comes in between the two contesting parties, and by its advice 
or influence it brings about an agreement between them, it is said to mediate. In 
practice there is not much” of difference between good offices and mediation. If 
the mediator however is powerful, the mediation is bound to be successful because 
when the mediator appeals to the parties the appeal may contain also a veiled 
threat. Mediation may also degenerate into intervention when it is done by a 
territorially ambitious Big Power. War is a situation which affects directly or 
indirectly all the States of the world. If a dispute should arise between two 
States which is a sufficient threat to peace, then according to the First Hague Con- 
ference third parties to the dispute should offer their good offices or offer to mediate 
and if a third State should do so the parties to the dispute ought not to mistake 
the offer as an unfriendly act. Before parties can have recourse to arms they 
must avail of the good offices or the mediation of a friendly State. 


But inquiry and conciliation are free from the defects of mediation because 
whether it is inquiry or conciliation it is done by a Commission or Committee of 
individuals. As a body, an inquiry or conciliation commission can appeal only 
to reason or justice. Except in the Dogger Bank Affair, 1904, usually inquiry or 
conciliation has not been productive of any great result. An inquiry commission 
can make only a report elucidating the truth of a situation. 
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Usually in cases of boundary disputes where parties cannot make a correct 
assessment of the actual truth of the case they agree to set up a mixed commission to 
find out the truth. The commission makes inquiries and hears the parties at the 
frontier. ‘The States which participated in the First Hague Conference were not 
prepared to agree to make inquiry obligatory but all the same the usefulness of 
inquiry was recognised. Some rules were also framed for institution, composition 
and work of such commissions. The work of the commission ends with the issue 
of a report. The most successful commission of inquiry sat over the Dogger Bank 
Affair between Russia and Great Britain. On its way to the East the Russian fleet 
from the Baltic passed the Dogger Bank in the North Sea on a night. The Russian 
Fleet attacked certain English fishing boats under an impression that it was attack- 
ing Japanese torpedo boats. The High Level Commission of Naval Officers from 
many countries was appointed. This Commission not only elucidated facts 
but also fixed responsibilities. It was thus more than a Commission of Inquiry. 


On the other hand a Commission of Conciliation can give proposals for resolv- 
ing a dispute between the parties. It was really the Hague Conference that gave 
the lead to setting up standing commissions of conciliation. Before World War 
I on the initiative of Bryan several so-called Bryan treaties were concluded between 
the United States and other countries of the world under which Permanent Conci- 
liation Commissions were set up. Each Commission consisted of five persons, two 
chosen from each side and an Umpire chosen by the four. The League Covenant 
required the League Council to take interest in mediation and conciliation. The 
Council encouraged the conclusion of regional treaties establishing Permanent 


Commissions of Conciliation. But it cannot be said that Commissions of Concilia- 
tion have been a success. 


Article 37 of the Charter compels members to refer all disputes threatening 
the peace of the world to the mediation of the Security Council, if the parties have 
failed to compose their differences. 


Commissions of inquiry were thought of first by the Hague Convention. Com- 
missions of inquiry are more and more assuming institutional character. 


It must be possible that even legal disputes are capable of political settlement, 
What is most opportune would be the guiding factor in a political settlement because 
as Alf Rose put it: “ Politics are the art of what is possible, success is the only norm 
of this art, tact and power are its instruments.” 
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Satyanarayana Rao and Rajagopalan, 77. Devanai Achi and others v. Rm. Al. Ct. 

26th August, 1953. Chidambaram Chettiar and others. 

Appeal No. 446 of 1949. 

Marniage—Validity of—Tests to determine—An association of persons prescribing rules 

of procedure for a marriage—Validity—Legitimacy of children born of marriages conducted 
contrary to principles of law or usage applicable to the parties. . 


If parties who intended to contract a marriage with full knowledge of the 
rites prescribed for a lawful marriage either by the law applicable to them or by 
the usage of the community to which they belong, deliberately chose some form of 
Marriage not sanctioned by such law or usage, the parties could not invoke the 
doctrine of factum valet or any other presumption in favour of the validity of the rite 
they chose to adopt. There is.no authority of any kind to support the extreme 
contention that a mere agreement followed by a declaration and living together as 
husband and wife with the exchange of garlands and rings are sufficient to constitute 
a marriage under Hindu Law. 


Case-law and texts discussed. 


There may be a custom or usage of a particular caste or sub-sect or even of a 
family modifying Hindu Law ; but a usage applicable to an association of persons 
of different sub-sects of a caste was never judicially recognised. 


A marriage performed according to the rules of an association called the ‘ Anti 
Purohit Association’ or according to the self-respector’s cult is not valid under 
Hindu Law and the children born of such marriage are not legitimate under the 
law. Where a practice even if obligatory, is not sanctioned by long usage, ‘an 
association of persons of different sub-sects cannot legislate themselves to lay down 
a procedure which could result in a valid marriage. 


D. Ramaswami Atyangar and N. K. Ramaswami Aiyangar for Appellant. 


T. M. Krishnaswamt Atyar, S. Thyagaraja Ayyar and A. Balasubramaniam for 
Respondents. 


R.M. —— Decree modified. 
Satyanarayana Rao and Rajagopalan F}. Srinivasiah v. Vellore Varalaxmi 
23rd September, 1953. 7 Bank by its Managing Director. 


En, A.A.O. No. 89 of 1953- 
Companies Act (VII of 1913)—Section 11 (6) —Scope of. 
The object of sub-séction 6 of section 11 of the Indian Companies Act undoubt- 


edly is to provide that notwithstanding the change in the name of a company, there 
is no alteration in the legal status of the company, as its incorporation is not in any 
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manner affected by the mere change in name. It continues to possess the same 
rights and will be subject to the same obligations as before the change of the name, 
which implies that if it has power to execute a decree in its old name it has got a 
right even after the change of the name to execute the decree in the new name. 
Even if the proceedings were initiated by or against it in its former name the fact 
that the alteration in the name was not brought to the notice of the court would not 
in any manner render those proceedings defective or irregular. The provision 
for continuing proceedings initiated against the company in its former name, by 
its new name, is a permissive one and it does not imply that so far as proceedings 
initiated by the company in its former name are concerned: they could not be continued 
in the new name. 


N. R. Raghavachariar for Appellant. 
‘B. C. Seshachala Ayyar and F.- Nagarajan for Respondent. 


R.M. ` Appeal dismisied. 


Govinda Menon, f. Venkatanaranappa and others v. State of Madras. 
6th October, 1953.‘ 5 W.P. No. 332 of 1953. 


Land Revenue—Nature of—G.O. No. 580, dated 26th February, 1953—Grant of 
remission of land revenue—Fixing the amount of kist payable by pattadar as a basts for granting 
exemption—If offends Article 14 of the Constitution of India. 

The question of remission of kist cannot be considered from the point of view 
of fundamental rights and as such no question of classification of persons for purposes 
of kist remission can arise. There is no right in a person to get a remission of land 
revenue. Even if it can be understood as a fundamental right and Article 14 of 
the Constitution can be applied, still it can be deemed a reasonable and just classifi- 
cation when a notification by the Government states that persons who pay more 
than Rs. 101 as land revenue in one taluk could not have the benefit of the Govern- 
ment Order. Viewed in either light, viz., if the Government Order is a law then 
there is proper classification, or if it is an executive or administrative act, then 
there is no fendasnentel right involved to ask for a remission, the Government 
Order cannot be impugned. z 

K. Bashyam, T. R. Srinivasan and S. Gopalaratnam for Petitioner. 


: The Advocate-General (V. K. Tiruvenkatachari) and Government Pleader 
(P. Satyanarayana Raju) for Respondent. 


R.M. . Petition dismissed. 
[F. B.) ns 

Subba Rao, Venkatarama Ayyar Lakshminarayana Chettiar, In re. 

-and Ramaswami, F}. S.R. No. 46062 of 1952. 

6th October, 1953. (A.S. No. of 1953.) 


_ Court Fees Act (VII of 1870), section 17— Distinct subjects ’—Meaning of —Test for 
the applicability of section 17—Distinciness or identity of cause of action—* Cause of action” 
explained. 

In an appeal arising out of a suit for a declaration that the sale deeds in respect 
of the plaint B schedule properties alleged to have been executed by the plaintiff’s 
mother in favour of the various defendants and the subsequent transfers made by 
them in their turn were all void and not binding on the plaintiff, on the question - 
whether one court-fee of Rs. 500 paid on the memorandum of appeal filed there- 
under is correct or whether by virtue of section 17 of the Court Fees Act court-fee 
is payable in respect of each of the declarations relating to the various alienations 
sought for in the suit, in view of the conflicting decisions on the subject a reference 
was made to the Full Bench for an opinion as to the meaning of ‘ Distinct subjects ’ 
occurring in section 17 of the Court Fees Act. a ee 
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‘` Held :— Distinct Subjects’ in section 17 of the Court Fees Act meant distinct 
causes of action in respect of which separate suits should be filed but for the enabling 
provisions allowing them to be clubbéd in one suit and that the distinction or identity 
of the cause of action is the only criterion for the applicability of the section. 


Case-law discussed. 


On receipt of the opinion of the Full Bench and on further consideration before 
the Division Bench 


Held (1) that “ chuse of action” meant any fact, which if traversed would be 
necessary for the plaintiff to prove in order to entitle him to the judgment of the 
court and (ii) on the facts of the case: Separate cause of action exists against 
each of the alienees in respect of the property alienated in their favour. Each 
declaration relates to a ‘ distinct subject’ within the meaning of section 17 of the 
Act. 

Case-law reviewed. 

Additional court-fee was accordingly directed to be paid. 

P. S. Sarangapant Ayyangar and S. Varadachart for Appellants. 


D. L. Narasimha Raju for the Government Pleader (P. Satyanarayana Raju) for the 


State on notice from Court. N 
V.PS. En 
Satyanarayana Rao and Rajagopalan, FF. Official Receiver of Malabar v. ` 


20th October, 1953. j Padmanabha Menon. 


A.A.O. No. 646 vf 1949. 

Companies Act (VII of 1913), section 235—Period of limitation under—Starting poini— 
€ Within three years’—Meaning of—General Clauses Act, sections g and 10—Appli- 
cability. ` 

The word ‘ within’ in section 235 of the Indian Companies Act is used to 
denote the period during which action has to’ be taken by the liquidator by making 
‘an application under that section. But, in order to determine the period, one has 
to compute it beginning with the day on which the liquidator was first appointed. 
Under section g of the General Clauses Act, as the word ‘from’ is also used in 
section 235 of the Companies Act, the first day should ordinarily be excluded. The 
word ‘ and ’’in section g of the General Clauses Act is used only disjunctively to 
indicate two things, namely, if the first day has to be excluded it is sufficient to use 
the word ‘ from’ and if the last day is to.be included the word to be-used is ‘ to.’ 
The first day and the last day are to be taken as applicable not only to the ‘ series 
of days’ but also to ‘ any other period of time ’ referred to in that section. 

Where an application is allowed to be filed by section 235 of the Indian Com- 
panies Act and it should be filed within three yeais from the date of the first appoint- 
ment of the liquidator, if the last day in that period of three years happens to be a 
Sunday and the court is closed, the application could be filed on the next day and 
section 10 of the General Clauses Act would apply to such a case. 

; The analogy of section 9 of the Provincial Insolvency Act is not applicable 
to a case under section 235 of the Companies Act, as the two sections are not in pari 
materia. 

Both on principle and on the clear language of section 235 of the Companies 
Act the Liqnidator is entitled to exclude the first day from the computation of the 
period of three years. 

Case-law discussed. 


K. Kuttikrishna Menon and P. Anandan Nair for Appellant. 


O. T. G. Nambiyar, G. M. Balakrishna Kurup, N. Gopala Menon and P. Balakrishnan 
Nair for Respondent. 


RM.. — - Appeal allowed. 


Ramaswami, F. Suppa Nayakkar, In re. 
21st October, 1953. S.A. No. 1584 of 1953. 


Mortgage—Discharge by payment to one of two co-mortgagees—Whether binding on the 

other co-morigagee—Contract Act (IX of 1872), sections 38 and 45—Principle of stare 
decisis—Scope of. : 
. A mortgage was discharged by the mortgagor by paying the amount due to 
one of the two co-mortgagees and the mortgage bond was taken by the mortgagor 
with an endorsement of discharge. In a suit on the mortgage by the legal repre- 
sentatives of the other co-mortgagor it was found that the entry of discharge was 
true and genuine. On the question whether the release by one of several joint 
promisees would not discharge the promisor as against all the promisees, 


Held, (i) following Annapurnarhma v. Akkayya, 1.L.R. 36 Mad. 544 (F.B.), that 
since an offer to one of several joint promisees whether accepted or not has the same 
legal consequences as an offer to all of them, the only possible conclusion is that the 
acceptance of the offer by one discharges the obligation.. 

(ii) The principle of ‘stare decisis applies and merely because the other High 
Courts have differed from the Full Bench decision of this Court, it is not necessary 
to make a reference to a Full Bench of five judges to reconsider the decision. 


K. R. Rama A yyar for Appellant. 


vy 


V.P.S. EE Appeal dismissed. 
Satyanarayana Rao and Rajagopalan, FF. Raju alias Srinivasan Chettiar v- 
' 21st October, 1953- Lakshmiammal 


Appeal No. 708 of 1949- 


Hindu Law—Adoption—Divesting of estate by adopted son—Collateral successioss— 
If principle of divesting applies. ‘ 

In the case of collateral succession the principle that an adopted son’s rights 
date back io the date of the death of the adoptive father and that he would-be 
entitled to divest the title of persons who took the estate, would not apply so as to 
divest from an heir the estate of a collateral line in whom it had vested, as the 
adopted son was not in existence at the time the succession opened. The principle 
of provisional vesting is confined only to lineal succession, and there is no reason or 
any justification in Hindu Law to extend the principle beyond the limits recognised 
by the decisions, for to do so would be to introduce an uncertainty in the-law of 
succession, for which there is no warrant. 


Case-law discussed and reviewed. 
N- Rajagopala Aiyangar for Appellant. 
V. Meenakshisundaram and M. Natesan for Respondents. 


RM. 
Somasundaram, F. ' Sakkarai Kannu Pillai, In re : 
30th October, 1953. Crl. Rev. Case No. 987 of 1953; 


Crl. Rev. Petn. No. 927 of 1953- 


Criminal Procedure Code (V of 1898), section 520—If confers a right of appeal—Powers 
of Court under—Order under section 517 of the Code—If appealable. i 


The words “ Any court of appeal may direct any order under section 517” 
in section 520 of the Code of Criminal Procedure does not mean that a right of appeal 
is granted under section 520 against an order passed under section 517 of the Code. 
It only means, any court to which an appeal lies from the court which convicts and 
from which an appeal is provided. Under the Code, unless a right of ap is 
specially provided for, no appeal) lies from an order of a criminal court. There is 
no provision in the Criminal Procedure Code by and under which'a right of appeal 


is provided against an order passed under section 517. ` 
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A court of appeal under section 520 covld only modify or annul an order 
-under section 517 and make any further orders that may be just, which includes 
i confirming the order also. It cannot call for a finding as to extraneous matters. 


Pathmini Raghavan for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


R.M. —— Revision allowed. Petition 

. f 
Rajamannar, C.J. and Ramaswami Chettiar v. Karuppaya 
Venkatarama Ayyar, J. Thevar. 
4th November, 1953. A.A.A.O. No. 223 of 1950. 


Madras Agriculturists Relief Act (IV of 1938), section g-A—Scope of. 

Section 9-A of the Madras Agriculturists’ Relief Act confers a right on the 
‘mortgagors to have usufructuary mortgages scaled down in the manner mentioned 
in the section, An exemption to this rule is under sub-section (7) (ii) (a), where the 

- equity of redemption has devolved by or through a transfer after goth September, 
1937 and before gath January, 1948 from the original mortgagor or from a person 
deriving title from or through such mortgagor. The policy of the Act is to confer 
a right to have a scaling down of the mortgage primazily on the mortgagors and 
to deny that relief to persons who have obtained transfers from the mortgagors 
during the period mentioned in the sub-section. In this context, the transferees 
must necessarily be persons other than the mortgagors. Where the transfer is from 

: one mortgagor to another mortgagor, it would not be in accordance with the policy of 
the section that it should be held to extinguish a right to relic f to which the mortgagor 
would be otherwise entitled. The object of the enactment is merely to deny relief 
to third persons who have acquired rights by transfer during this period for the 

- obvious reason that in fixing the price, they would have taken into account the full 
amount payable under the usufructuary mortgage, in accordance with the then 
state of the law. The section speaks of a transfer from the mortgagor and on the 
well accepted principle of construction that the singular includes the plural, the 

er from a mortgagor hit by the section is transfer from all the mortgagors, 

- where there are more than one. The transfer of rights inter se among the mortgagors 
is not within sub-section (7) (ii) (a) of section 9-A of the Act. 

T. Krishna Rao for Appellant. 


M. S. Venkatarama Ayyar for Respondent. 


R.M. = 
“Balakrishna Ayyar, F. Narayan Nair z. Krishna Nair and others. 
4th November, 1953. > S.A. No. 2138 of 1949. 


Madras Marumukkattayam Act (XXII of 1933), section 33 (1)— Immovable property’ 
—Meaning of. 

The term ‘immovable property’ in section 33 (1) of the Madras Marumak- 
kattayam Act, includes not merely Jenmom rights but kanom rights as well. Every 
interest in immoveable property is itself immoveable property and the term in the 
sub-section cannot be interpreted to mean the totality of rights only. 

V. P. Gopalan Nambiyar for Appellant. 

K. Kuttikrishna Menon and V. Balakrishna Eradi for Respondent. 


R.M. —— Appeal dismissed. 
Rajamannar, C.F. Venkatasubba Naicken v. Doraiswami Naicken. 
-114 November, 1953. S. A. No. 2484 of 1949. 


Practice—Maintenance—Nature of—Date fixed for payment periodically—Persog entitled 
to maintenance dying before the full term of a particular period—Quantum of maintenance— 
Lf could be apportioned. é 

A person is entitled to maintenance for the days of his life. Maintenance accrues 
from day to day and the rule of apportionment is applicable to a case of maintenance. 
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If-a ‘person entitled to maintenance fives only for six months in a particular year, 
his or her heir certainly cannot claim maintenance for the entire year. Its naturé 
is not altered by the fixing of a date for annual payment for the convenience of the 
parties. The same principle ought to apply even in the case of an assignment. - 


65 M.L.J. 410, referred. 
K. Narasimha Atyar for Appellant. 
V. C. Viraraghavan for Respondent. 


r 


2 RM. — Appeal dismissed. No leave, . 
Satyanarayana Rao and Alamelu Ammal v. Krishna Chetty & others. 
Balakrishna Atyar, FF. S. A. Ne. 1829 of 1949. 


13th November, 1953. 


Limitation Act (IX of 1908), Article 44—Scope and purpose—Limitation under—Minor’s 
right to avoid an alienation made by guardian—Twelve years’ rule—If applicable. 


The policy underlying the introduction of Article 44 of the Limitation Act 
by, the Legislature is to cut down the period of limitation in the case of voidable 
transactions effected on behalf of a minor by a guardian with a view to make the 
minor elect either for or against the transaction within a short period. If he fails 
to exercise his option of avoiding the transfer within'the period of three years after 
he attained majofity he not only loses the right to avoid the transaction but also 
loses the property itself. In other words, his title becomes extinguished under 
section 28 of the Limitation Act after the- lapse of a period of three years from 
the date of his attaining majority. Even if the alienation was effected by the- 
guardian just before the minor attained majority, and assuming that the minor 
had a period of 12 years to sue for possession from the date of the alienation, if the 
three years’ period expired within that period of 12 years the quandom minor’s 
right would be extinguished, that is, the period of 12 years would be cut down to 
three years. 


The same disability must therefore apply to persons claiming through the 
the minor either as transferees or as legal representatives, and they must also exercise 
the option during that period, namely, within three years from the date when the 
minor would have attained majority had he been alive. 


59 M.L.J. 196, doubted. y 
. M. S. Venkatarama Atyar for Appellant. 
T. V. Balakrishnan for Respondents, 


R.M. — Appeal allowed. 
Rajamannar, C. J. and Narayanaswami Chettiar v. Vellayappa 
` Venkatarama Aiyar, F. Udayar and others. 
: 23rd November, 1953. A. A. A. O. No. 112 of 1950. 


` Madras Agriculturuists’ Relief Act (IV of 1938)—Section 9-A (7) (ii) (a)—Scope- 
and applicability. 


In cases where there is no devolution from a original mortgagor during the 
material period between goth September, 1937, and goth January, 1948, and the 
devolution during that period is from a person deriving title from a mortgagor 
by a transfer inter vivoes, in terms of section g-A (7) (ii) (a) of the Madras Agiri- 
culturists’ Relief Act there is no devolution from a person deriving title from. thé 
mortgagor otherwise than by a transfer inter vivos. 


Where there is a transfer of a part of the equity of redemption by the mort- 
gagor before the period mentioned, it will fall outside the scope of clause (a) of © 
sub-section 7 (i) of section 9-A of the Act. “Though a transfer by the transferee 
from’ a mortgagor to another (during the material period) may be a transfer’ inter ~ 
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.«ivos, it is not from the original mortgagor and it is not a transfer from a person 
deriving title from or through the mortgagor otherwise than by a transfer inter 
vivos. It is only from a person deriving title from the mortgagor by a transfer 
inter vivos. The result is, the case falls outside the scope of the sub-section 7 (ii) (a) 
-of section g-A. [Anomaly in section pointed out. Drafting of section criticised.] ° 


The expressiun ‘ successors in interest’ is wide enough to include transferees. 
M. S. Venkatarama Atyar and N. Arunachalam for Appellant. 
S. Sitarama Ayyar and S. Rajaraman for Respondent. 


_ RM. ; Appeal dismissed. 
Rajamannar, C.F. and The General Committee, Madras v. 
Venkatarama Ayyar, 7. i City Municipal Council, Madras. 
24th November, 1953. Ref. case No. 30 of 1951. 


Madras City Municipal Act (IV of 1919), section 100 (2) and proviso—Buildings not 
-ordinarily let-—Meaning of. 

The proviso to section 100 (2) of the Madras City Municipal Act lays down 
Particular method of valuation for “ any builcing of a class not ordina-ily let the 
gross annual rent of which cannot in the opinion of the Commissioner be estimated.” 
It is not sufficient that a building has actually not been let to bring it within this 
category. So many buildings in which the owners reside are not ordinarily let 
nor even ordinarily intended to be let. But they certainly do not belong to the 
category of buildings of a class not ordinarily let. The buildings which are contem- 
plated as belonging to that class are buildings like temples, memorial buildings, 
etc. 


O. T. G. Nambiyar instructed by Messrs. King and Patridge for Appellant. 
„Dr. V. K. John of Messrs. John and Row for Respondent. . 
R.M. Te Reference answered accordingly. 


Satyanarayana Rao and Rajagopalan, FF. i Nagappan Poosari v. Krishna Ayyar. 
24th November, 1953. C. M. P. No. 6757 of 1952. 


Malabar Tenancy Act as amended by Act (XXXIII of 1951), sections 54 and 55— 
Interpretation of. í 

Under sub-section (3) of section 54 of the Malabar Tenancy Act (as amended 
by Act XXXIII of 1951) after the date of the contemplated notification, the trial 
of all the suits and proceedings stayed under the Madras Tenants and Ryots Pro- 
tection Act, 1949 will have to be proceeded with from the stage which they had 
reached on the date when they were stayed and have to be decided in accordance 
with the provisions of the Malabar Tenancy Act as amended. Section 55 of the 
Act applies to suits, appeals and other proceedings which are not governed by 
section 54. But if suits, appeals and other proceedings, not governed by section 54 
were pending at the commencement of section 55 or were instituted afer such com- 
mencement, to which suits or other proceedings the provisions of the Malabar 
Tenancy Act applied or were made applicable later on in respect of such subject 
matter to which the proceedings related, they should stand stayed until the date 
referred to in section 54 (2), that is, the date of the notification and thereafter all 
such proceedings should be disposed of in accorcdance with section 54 (3) ie., 
applying the provisions of the Malabar Tenancy Act as amended. If section 
54 applies to a suit, appeal or other proceeding, it is clear from the language of 
section 55 that that section cannot be invoked to stay such suit, appeal or other 
proceeding. In such cases the only course open to the tenant is to seek protection 
under the Madras Tenants and Ryots Protection Act, 1949. But in cases not 
governed by the Madras Tenants and Ryots Protection Act, 1949, but which are 
governed by the Malabar Tenancy Act-with-or without the amendment, recourse 
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oS be had only to section 55 in order to have the suits, appeals or other proceedings 
stayed. : 


The expression ‘ governed ’ in section 55 of the Act means. that the rule laid 
down in section 54 is applicable to the suit or proceedings and does not require. 
that it should have been taken advantage of and stay obtained. If in fact 
the provisions of section 54 (2) governs a particular suit, appeal or. proceeding 
whether the tenant took advantage of that provision or not, he is prevented from. 
relying on section 55 of the Act for obtaining stay. There cannot be an automatic 
stay under section 55 In such cases. 


Decisions in C.M.P. No. 1056 of 1952 in C.R.P. No. 2066 of 1952 approved. 
S. R. Subramaniam for Petitioner. ~ 
C. S. Swaminathan for Respondent. ' 


R.M. š — Petition dismissed. 
Mack, F. Balakrishna Reddi v. Annapoornamma. 
27th November, 1953. A.A.O. No. 43 of 1949. 


Practice—Execution of a decree—Several judgment-debtors—Right of decree-holder to 
proceed against any judgment-debtor—Limits—Powers of executing Court. / 


Per Mack, 7—(Opinion)—A holder of a decree against a number of defendants 
has full choice to execute the decree against any judgment-debtor whom he pleases. 
But this cannot be an inflexible rule. Where a judgment-debtor sought to be 
proceeded against has discharged his quota of liability and the decree-holder 
persists in procceeding against him ignoring the other judgment-debtors who are 
similarly liable under the decree, the executing court would be perfectly entitled, 
on proper cause being shown and if the decree-holder is unable to justify the differen- 
tiation he is making, to direct the decree-holder to proceed against the other judg- 
ment-debtors first and only in the event of not being able to recover from them, 
then to proceed against the judgment-debtor who has discharged his share of the 
liability. Though it cannot be laid down as a hard and fast rule in matters like 
this the executing court is not devoid of discretion to give such directions as these. 


M. S. Ramachandra Rao and M. Krishna Rao for Appellant. 
C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for Respondents. 
A, Satyanarayana (Court Guardian for 7th Respondent). 


R.M. —_— Appeal dismissed as having became 
infructuous. 

Govinda Menon, J. Syed Hussain Peer Sahib v. Soundararajan 
10th December, 1953- and others. 


W.P. No. 875 of 1953. 


Tanjore Tenants and Pannayal Protection Act (XIV of 1952), section 3 (b}— Land 
held by land-owner’—Meaning of. 

Property enjoyed by a trustee, guardian of a minor or Committee of a lunatic 
cannot be considered to be land held by the land-owner as contemplated by section 
3 (6) of the Tanjore Tenants and Pannayal Protection Act. Ifa person is ja posses- 
sion of property which belongs to another in a different capacity than that of owner, 
such as a trustee or guardian, then, he cannot be said to hold property. a 

K. Kuttikrishna Menon, T. Venkatadri, Ramachandra Rao and P. Purushotham for 
Petitioner. et 

The Special Government Pleader (V. V. Raghavan), A. K. Pavithram and 
N. Suryanarayana for Respendents. 


Govinda Menon, 7. i Muthuswami Iyer v. Public Instruc- 
15th September, 1953. tion, Madras. ' 
Writ Petition No. 217 of 1952. . 


Rules for the Grant of Recognition and aid to Elementary Schools—Rule 13 (2) (vii)— 
Deputy Director of Public Instruction—Quast-Fudicial Authority—Acting under Education 
rules—Duty to give notice to the affected party. 


It is an elementary principle of natural justice that before a person is deprived 
of the benefits of a certain order, or before any order passed in his favour is set 
aside by an appellate Court, an opportunity should be given to him to show cause 
why the act should not be done. 


The Deputy Director of Public Instruction is functioning as a quasi-judicial 
authority when disposing of an appeal under Rule 13; sub-rule (2) (vii) of the Rules 
for the grant of recognition and aid to elementary schools. - 


Where an authority acting in pursuance of a power conferred by a statute or. 
statutory rules in a judicial or quasi-judicial capacity does not give an opportunity 
to a party to show cause why an order which had already been passed in his favour ` 
should not be set aside, then such action of the statutory authority is illegal, or 
ultra vires. ` 


M. Natesan for Petitioner. 


p The Government Pleader (P. Satyanarayana Raju) and F. S. Vaz for Messrs. 
Jan and San for Respondents. 


R.M. —— Order quashed. 
Krishnaswami Nayudu, F. Benjamin v. Devadoss. 
6th October, 1953. S.A. No. 2074 of 1949. 


Madras Agriculturist Relief Act (IV of 1938), section 9-A—Transfer—Meaning of 
—Court auction purchaser. 


A plain reading of the language of section 9-A of the Madras Agriculturists’ 
Relief Act makes it clear that what is contemplated is a transfer by the usufructuary 
mortgagee, or any of his successors in interest, bona fide and for valuable consideration. 
Ordinarily questions of good faith and valuable consideration do not arise in 
Court auction sales. It is only a transfer inter vives that must have been intended 
under clause (b) though the words inter vivos which have been used in clause (a) 
have been omitted in clause (b). There is no definition of “ transfer” in the 
Madras Agriculturists’ Relief Act, but “transfer of property” as defined in section 5 
of the Transfer of Property Act means an act by which a living person conveys ~ 
property, in present or in future, to one or more living persons, to himself and 
one or more other living persons ; and “ to transfer property” is to perform such 
act. Provisions analogous to clause (b) in other enactments where transferees for 
consideration and in good faith and bona fide are protected from. the operation of 
certain provisions of these enactments may be looked at to ascertain the intention 
of the framers of clause (6) ; whethe: it was intended to restrict it only to transfer 
by Act of parties or to include Court auction purchasers. 


Even taking the ordinary meaning of the word “ transfer ” it implies that it is a 
result of act of parties. Unless it is a transfer by act of parties, it cannot come 
within the exception covered by section 9-A and sub-section 10 (ii) (b) of the Madras 
Agriculturist’s Relief Act, and hence a Court auction purchase is outside the scope 
of the sub-clause. 


K. V. Srinivasa Aiyar for Appellant. 
K. P. Ramakrishna Atyar for Respondent. 


R.M. E, Appeal dismissed, 
NRC 
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Rajamannar C.F.~and . The South India Estate Labour Relations 


ı Venkatarama Ayyar, J. ` To’ Organisation v. The State of Madras. 
` gth October, 1953. Writ Petition No. 718 of 1952. 


Industrial Disputes Act (XIV of 1947), section 10 and Minimum Wages Act (XI of 
1948), section 5—If mutually exclusive—Fixation of Minimum wage under section 5 of 
Act XI of 1948—If bars the jurisdiction of Governor to refer a dispute as regards wages under 
section 16 of Act XIV of 1947—Rule of repeal by implication—If applicable—Marsiries and 
Kole Maistries—Whether workmen. ae 

-The Minimum Wages Act (XI of 1948), is not intended, eo extenit to repeal 
the Industrial Disputes Act-(XIV of 1947), and to: take its place as a substitute. 
Nor could it be said that the jurisdiction conferred under Act XIV of 1947 is-ousted’ 
in matters to which Act XI of 1948 applies. i : 


In view of these fundaméhtal differences in the object and in the scope of the 
two enactments, it isenot possible to apply the rule of repeal by implication. - -The 
object of Act XI of 1948 is to ensure the payment of living wages to workmen. 
The fixation is made from the point of view of the workmen. e capacity of the 

. employer does not enter into the calculation. It may be that*he cannot afford 
to, pay at the rate fixed and may even be obliged to close down ; but so long as 
he continues to employ, he cannot pay less. A rate fixed under these conditions 
has to be the “ minimum ” and that is why its determination is entrusted to adminis- 
trative authorities. After wages are fixed under Act XI of 1948,, it may happen 
that the workmen are content to accept them, in which case no further question 
would arise. But if they do not accept it and ask for more, then there is an industrial > 
dispute ; and under section 10 of Act XIV of 1947, the Government gets juris- 
diction to refer it for adjudication by a Tribunal. ; 


The fixation of wages under Act XI of 1948 does not deprive the Government 
of its power to take action under section 10 of Act XIV of 1947; and such a 
reference cannot be. assailed as one without jurisdiction. 


Whether a particular’ person is or is not a workman is a question that has 
to be decided on proof of the nature of the work which he is to perform and that 
is a question of fact. Ifis for the Tribunal to come to a conclusion on the evidence 
whether having regard to the nature of their duties, Maistries and Kole Maistries 
are workmen as defined in the Act. È 

`- K. Rajah Aiyar and R. Ramasubbu Aiyar for Petitioner. 

The Advocate-General (V. K. Thtruvenkatachari), The Government Pleader 
(P. Satyanarayana Raju), Messrs. Row and Reddy, S. Mohankumaramangalam, Messrs. 
Arunachalam and Jagannadha Das and Co., V. Venkataraman, P. S. Balakrishnan and 
P. S. Ramachandran for Respondents. : 


‘oe RM: = Petition dismissed. Order partly 
i i quashed. 
Rajamannar, C.J. and ` The Joint Official Liquidators of the Peerdan ` 
Venkatarama Ayyar, F., Jubarmal Bank, Ltd. v. The Commissioner of: 
roth November, 1953. Income-tax, Madras. 


„O. S5. A. No. 130 of 1951. 


Income-tax Act (XI of 1922), + section 18-A and Companies Act (VII af 
1913), section 230 (1) (a)—Advance Income-tax demanded of.a company prior‘to winding” 
up—if entitled to priority—Conditions for—Subsequent final assessment—If destroys the. 
preferential right to the adoance income-tax demanded. : : 

Advance income-tax demanded under section 18-A of the Indian Income- 
tax Act within twelve months before the date of the winding up order of a company 
is a tax falling within section 230 (1)-(a) of the Indian Companies Act in respect 
of which the State has got a priority aver_all.other debts. nee: 


% J 
a 


II 
Ifon the date of the winding-up order there was a notice of demand for payment 
of the tax under section 18-A of the Income-tax Act, any subsequent assessment 
l after the winding-up would not destroy the preferential ‘right of the State under sec- 
tion 230 (1) (a) of the Indian Companies Act. It may be that if the final assess- 
ment is less than the amount collected under section 18-A, the Company may be 
entitled to a.refund of the excess. But that does not have a bearing on the pre- 
ferential right under section 230 (x ) (a) of the Indian Companies Act. 


_ CG. S. Vidya Sankar and A. Balsaubramaniam for Appellant. 
C. S. Rama Rao Sahib for Respondent. 


R.M. \ Appeal dismissed. 

š 
Rajamannar C.J. and , Sri Nataraja Textiles Mills, Ltd. v. 
Venkatarama Ayyar, J. S.V. Angidi Chettiar. 
13th November, 1953. O. S. A. Nos. 1 and 31 of 1952. 


Companies Act (VII of 1913), sections 166 and 247—Fully paid up shareholder—Right 
to file a petition for liquidation of a company—Want of assets for distribution—If and when 
relevant for purposes of winding up—Winding up—If could be ordered a a company has 
been struck off the register. ; 


The principle on which the English Authorities held that a fully paid-up share- 
holder was not entitled to maintain a petition for winding up unless there were 
surplus assets available for distribution, was that otherwise he had no interest in 
the winding up of the concern. This was more a rule of practice of Courts. But 
this view has been abrogated by statutory enactment. 


Consider‘ng the question purely on the language of the enactment, the right of a 
contributory to present-a petition is declared in unqualified terms in section 166 of 
the Indian Companies Act. To annex a further condition to the exercise of that 
right that there should be an allegation and proof that there would be surplus assets * 
available for distribution, would be to add to the section and not to interpret it., 
When the applicant for winding up is a shareholder and no rights of creditors 
are voked. the Court has always a discretion to decide whether it is in the best 
interests of all the persons concerned thatthe company should be wound'up. Want 
of assets may be an element in determining whether the petition is bona fide or not 
but except to that extent it would not be a relevant consideration for deciding 
whether winding up should be ordered or not. Where a shareholder has made 
out a case for winding-up a company, the petition is not liable to be thrown out 
merely on the ground that he has not established that there will be surplus assets 
available for distribution and that is precisely what section 170 of the Act enacts. 


A company could be wound up even zfter it had been struck off under section 
247 (5) of the Act. Even apart from an order restoring the company to the register 
under section 247 (6) the Court has jurisdiction under section 162 to order winding 
up of the concern. 


© p: Tyagarajan and Kothandarama Nayanar for Appellant i in O,S.A. No. 1 of 1952 > 
and Respondent in O.S.A. No. 31 of 1952. 


K. Veeraswamı and G. Ramanujam for Respondent in O.S.A. No. 1 of 1952 i 
Appellant in O. S.A. No. 31 of 1952. a 


R.M. Appeal d dinis, 


Rajamannar C.F. and Ramaujni Kurup v.: The Panchayat 
Venkatarama Ayyar, J. Board, Badagara. 
13th November, 1953. W.P. Nos. 165, etc. of 1952. 


Madras Village Panchayats Act (X of 1950)—Section 81 (1) and section '82 (3)— 
Private markets in Panchayats—Prohibition agatnst—Validity. 


Section 81 (1) of the Madras Village Panchayats Act, 1950 and the notification 
issued thereunder are repugnant to Article 19 (1? (f) of the Constitution as an un- 
constitutional interference with the right to possess and enjoy property. 

’ 1 


To close down a private market as a result of the notification issued under 
section 81 (1) is to deprive the owners of such markets of their right to property 
and that must be held to be repugnant to Article 19 (1) (f) of the Constitution 
and therefore void. 


When once it is held that the right to hold a market is property for purposes 
of Article 19 (1) (f) of the Constitution it must follow that any law which takes 
away that right must be held to be obnoxious to it. Such a law cannot be upheld 
under Article 19 (5) of the Constitution as that contemplates regulation of the 
exercise of the right and not a total prohibition of it. 


The material point of time at which the question whether a law is in contra- 
vention of the rights guaranteed under Part III of the Constitution should be deter- 
mined is when it is sought to be enforced. 


K.` V. Venkatasubramania Ayyar, C. S. Swaminathan, N. L. Vaidyanathan, Y. Rama 
Reddy, M. K. Nambiar, P. S. Menon, C. A. Vaidyalingam, T. Venkatadri, K. Ramachandra 
Rao, M. Damodara Naidu, K. Rajah Ayyar, K. Hariharan, N. Gopala Menon, K. Sree- 
dhara Menon, K. Krishna Menon, K. Kuttikrshna Menon, K. G Srinivasa Ayyar and 
K. S. Menon for Petitioners. 


The Advocate-General (V. K. Tiruvenkatachari), The Government Meader 
and M. Ramachandra Raju for Respondents in all the petitions. ` 


R.M. ; . Order quashed. 
Satyanarayana Rao and Meenakshi Sundarammal a. 
Rajagopalan, 77. Shanmuga Sundara Ammal. 
27th November, 1953. Appeals Nos. 184 and 185 of.1947. 


Deed—Construction of—Tamil word ‘ pillaigal '—Meaning Q ff includes female 
children, 


The tamil expression pillaigal, has to be construed mainly with reference to the 
context in which that expression is used by the testator himself. There can þe no 
difficulty i in holding in appropriate cases, that by that expression the testator meant 

‘ children ° without any reference to the sex of the childre especially when it is 
ae that in the locality the expression pillaigal was also use edi in reference to female 
children. 


Vy. S. Rangaswami Atyangar and T. R. eiet for Appellants in Appeals 
Nos. 184 and 185 of 1947. 


P. S. Balakrishna Aiyar, P. S. Ramachandran and M. S. Vaidyanatha Aiyar for 
Respondents in both the appeals. 


R.M, Appeals dismissed, 
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Govinda Menon, J. Somasundaram v. The Election Tri- 


and December, 1953, bunal, Tirunelveli at Tanjore. 
W.P Nos. 671, 915 and 917 of 1953. 


Representation of People Act (XLII of 1951), sections 98 and ere o —Naming 
a person under—Procedure to be adopted—Nature of. i 


A combined reading of sections 98 and gg of the Representation of People Act, 
1951, would show that the naming of a person for corrupt practices has to be done 
at the time of making the order under section 98 in an election dispute, t.e. at the 
conclusion of the trial. It is not possible for the Tribunal to name a person who 
has been guilty of any corrupt or illegal practice after the decision referred to 
in section 98 of the Act has been given. The two decisions have to be simultaneous. 


If any person has to be named, then the proviso to section 98 says that no person 
shall be named in the order under sub-clause (i) of clause (a) unless he has been 
given notice\to appear before the Tribunal and to show cause why he should not be 
so named and if he appears in pursuance to the notice he has been given an oppor- 
tunity of cross examining any witness who has already been examined by the Tri- 
bunal and has given evidence against him, of calling evidence in his defence and of 
being heard. If therefore the naming should be contemporaneous with the final 
decision of the Election Tribunal, and before so naming a person to be named should 
be given an opportunity of appearing before the Tribunal and letting in evidence, 
then it necessarily follows that the procedure contemplated by the proviso of giving 
notice and taking evidence has to be some time anterior to the final order on the 
election petition. 


The notice under section 99 of the Act is more or less in the nature of a charge 
framed under the Crintinal Procedure Code in a warrant case, or the grounds of 
detention servec. on a detenu under the Preventive Detention Act. 


N. Gopala’ Menon and 7. S. Vedamanickkam, G. Seloarajan, K. Veeraswamt and V. 
Ramaswamt for Petitioners. 


Advocate-General (V. K. Tiruvenkatachari) for Government Pleader, R. 
Mathrubutham and B. R. Dolia for Respondents. 


R.M. ' Petition dismissed. 
Govinda Menon, 7. Kalahasti Chetty v. The Commissioner 
10th December, 1953. \ of Police, Madras. 


W.P. No. 894 of 1952. 


Madras Pawn Brokers Act (XXIII of 1943), Rule 15 €1)—Grant of Licence under— 
Surtability of place of auctton—Consideration of by Licensing authority—Relevancy of. 


Sub-rule (1) of rule 15 framed under the Pawn Broker’s Act lays down that it 
is only a person approved by the Commissioner of Police in the City of Madras or 
the District Magistrate in the mofussil that shall conduct the auction of a pledged 
article. The emphasis is therefore on the suitability of the person and not the suitability , 
of the place. Rule 15 (1) does not lay down that the Commissioner should approve 
of the place where the auction is to be held. But what*has to be approved is the 
individual who conducts the auction. Unlike in the case of licensing hotels, eating 
houses, and places of such public resort, where what has to be decided is whether 
the locality or the site where the institution is to be run conforms to certain require- 
ments regarding public health, sanitation, etc., in the case of an auctioneer what 
has to be considered is his suitability, such as reliability, character and other matters 
and not the suitability of the place where the auction is held. 
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Reading rule 15 as a ‘whole, there is nothing to show that the place of business 

‘of the auctioneer is an important factor for consideration. The action of Commis- 

sioner’ of Polite, in enquiring into the suitability of the building for conducting the 

auction before granting approval to the person amounts to a failure to exercise a 
_ jurisdiction vested in him by law. ; 


O. Chinnappa Reddi, T. Venkatadii and K. Ramachandra Rao for Petitioner. 
- The Special Government. Pleader (V. V. Raghavan) for the State. 


R.M. o e ; _ Order quashed. 

Rajamannar C.J. and Gudur Ramakrishna Reddi v. 
Rajagopala Ayyangar, F. ©, Minor Munirathnammal 

10th December, 1953. ~ i S.A. No. 1322, 0f 1949. 


Limitation Act (IX of 1608); Section 20 (2)—‘ Rent’—Meaning of— ‘ Land’ — 
Lf includes house or hotise site.. 


The word ‘ rent’ in section 20 (2) of the Limitation Act must be construed as 
. gusdem generis with “ produce ”, and from such a reading it would follow that “ land ” 
in that sub-section would only ‘refer to cultivable land and would not include either 
a house or even the site on which a house might have been built. , . 


D. A. Krishna Variar for Appellant. 
M. Natesan for Respondent. 


RM. 
Somasundaram, J. 8 - Perumal, In re. 
6th January, 1954- a : Cr. Rev. Case Ño. 757 of 1953 


(Cr. Rev. Petn. No. 706 of 1953.) 


. Penal Code (XLV of 1860), section 379—Theft—Wild animals in state of 
_ nature—If could be subject of theft—Fere nature—If capable of possession—Practice— 
Trespass and shooting of wild animals—Prosection for— To be under Forest Act. 


Trespass or theft cannot at common law be committed of living animals ere 
nature unless they are tamed or confined. They may be in the park or pond of a 
person who has the exclusive right to take them, but they are not in his possession 
unless they are either so confined or so powerless by reason of immaturity that they 
can be taken at pleasuré with certainty. Fish in open and unenclosed water are 
fere nature and they are not capable of possession and hence cannot form 'the 
subject of theft. The same ae will apply to animals in Reserve forest. Till 
they are tamed and domesticated and brought to’ the custody of a person, whether 
it be Government or any other individual, such animals cannot be said to be in 
the possession of the Government and if they are not in the possession of the Govern- 
ment, the offence of theft cannot be committed .The proper course in such cases 
is not to proceed against the offenders for the offence of theft but to prosecute them 
for offences under the Forest Act which makes ample provision for such trespass 

- and shooting of wild animals inside a forest. 


V. A. F. Coelho for Petitioners. g i B á 


The State Prosecutor (S Govind Swaminathan) for the State. 
R.M. . Conviction set aside- 
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Ramaswami, J. : : z. Nagoor v. Kopla Konar. 
25th November, 1953. A.A.O. No. 444 of 1951. 


Civil Procedure Code {V of 1908), Order 41, rule 23—Powers of remand by 
Appellate Court—Scope of. 


Under Order 41, rule 23, as amended in Madras the Appellate Court’s 
power of remand is not confined to a case which has been disposed of on a preli- 
minary point and all that is now required is that the appellate court should reverse , 
or set aside the decree under appeal and secondly, should consider it necessary 
in the interests of justice to remand the case. 


The words “ considers it necessary in the interests of justice to remand’ the 
case ” show that the Appellate Court is not- bound to remand a suit under rule 23 
merely because the circumstances of a case fall within the provisions of the rule ; 
it may either do so or proceed under rule 24 or rule 25. The question is one of 
discretion. The Appellate Court’s discretion is unfettered. But that discretion 
of the Court is not arbitrary but sound and reasonable guided by judicial principles 
and capable of correction by a Court of Appeal. 

P. Somasundaram and E. R. Krishnan for Appellant. 


K. Venkateswaran for Respondent. 


I 


RM. "Appeal allowed. 
Rajamannar, C.J. and Rajagopala Ayyangar, J. Ganesa Naicken v. Arumugħa 
aot Dannie, 1953. Naicken. 


S.A. Nos. 566 and 567 of 1949. 
he aes grant of land obtained by one benami for another—Suit for decla- 
“vation of title by true owner—Maintainability—tIf contract opposed to public policy. 

So long as a benami transaction does not contravene the Coes of law 
Courts are bound to give it effect. 

A darkhast grant is in the nature of a gift by the Government, It is intended 
to be:personal to the grantee. That is why there is generally a specific provision 
in the grant that the property shall not be alienated without the consent of the 
Tahsildar. Any contract which has the effect of circumventing this policy of the 
Government would be opposed to public policy 2 and cannot be enforced. 

, S. Ramanathan for Appellant. i , awi 

G. R. Jagadisan for Besponcent 


R.M. Appeals allowed in part. 
Ramaswami, F. ; - Abdul Gafoor v. Abdul Salam. 
10th December, 1953. C.R.Ps. Nos. 1434 to 1438 of 1951. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sears 4 and > 
Fixation of fair rent—Factors to be taken into consideration. 

The word ‘ rent’ in the ordinary sense denotes a return in money or kind for 
the enjoyment of a specific property held by one person from or under another. - 
It is a periodical or recurring payment on specified occasions. The distinguishing 
feature in the case of rent so far as the Rent Control Acts are concerned is that it is 

“payable only in money. This rent does not include charges for electricity or water 
supply by the landlord. 

But when a landlord recovers exorbitant charges for the provision of electricity 
and water under an agreement, which will be perfectly legitimate and will not form 
part of the standard rent, this may be taken into consideration in fixing the fair 
rent under sections 4 and 5 of the Act., 

- G. R. Fagadisa Atyar for Petitioners. 

K. Raman and S. Muthusubramanian for Respondents. A 

„RM. o a ama. : Revisions allowed. 


NRC ; ` 
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Satyanarayana Rao and Rajagopalan, FF. R. M. Seshadri v. Commissioner 
18th December, 1953. of Income-tax, Madras. 
W.P. No. 687 of 1951- 


Income-tax Act (XI of 1922), section 33 (3)—Payment of fee under as a condition for 
preferring an appeal to the Appellate Tribunal—Provision if ultra vires the powers of the 
Federal Legislature under Government of India Act, 1935—If opposed to Article 14. of the 
Constitution of India. 

The Income-tax Appellate Tribunal is not a court and as such the fees levied in 

regard to appeals to the Income-tax Appellate Tribunal is not within the exception 

to the latter part of item 59 of the Federal Legislative List of the VII Schedule to the 
Government of India Act, 1935. Such a levy will fall within item 54 of the said 
list. Hence the Central Legislature had power to levy a fee as a condition for 
A E an appeal to the Appellate Tribunal under section 33 (3) of the Income- 
tax Act. 

Court—Meaning of—Case-law considered and discussed as to meaning of 

court—Differences between courts and Administrative Tribunals pointed out. 
. The aforesaid provision is not opposed to Article 14 of the Constitution as it 
does not introduce any invidious distinction betweén one set of assessees and another 
set of assessees. The distinction is only between an assessee and the Commissioner 
who is really a representative of the Government. 


The Petitioner in person. 
C. S. Rama Rao Sahib for Respondent. 


9 


R.M. — Petition dismissed. 
Rajamannar, C.F. and Rajagopala Ayyangar, J. Pethaperumal Ambalam v. 
18th December, 1953. Chidambaram Chettiar. 


S.A. No. 840 of 1949. 


Civil Procedure Code (V of 1908), Order 21, rules 94-g6—Auction-purchaser—Title 
of —Death of judgment-debtor after issue of sale certificate and before possession—Effect on 
title of purchaser—Necessity to implead legal representatives of judgment-debtor. 


On the issue of a sale certificate to a purchaser under Order 21, rule 94, 
Civil Procedure Code, the latter’s title becomes perfect and complete and his right 
to possession unimpeachable, as against the parties to the suit as well as these claim- 
ing under them. There is no obligation on the part of the auction-purchaser to 
apply to the Court for delivery of possession and it is open to him to obtain possession 
out of Court. If he took possession outside Court either by taking khas possession 
of the property, or getting an attornment or recognition from the tenants in possession. 
it is clear that neither the judgment-debtor nor his representatives, if he were dead, 
can raise an objection to such possession. In such a case it would be apparent 
that the death of the judgment-debtor after the issue of sale certificate and before 
possession has been taken by the purchaser would have no legal effect notwith- 
standing that the legal representatives have not been impleaded before possession 

N. S. Srinivasan for Appellant. 

C. A. Mohammed Ibrahim and T. S. Santhanam for Respondent. 


R.M. —— : Appeal dismissed. 
Rajamannar, C.J. and Rajagopala Ayyangar, J. Radhakrishna Chettiar v. 
18th December, 1953. Ramaswami Ayyar. 


S.A. No. 1082 of 1949. 

Limitation Act (IX of 1908), Aris. 109 and 120—Applicability—Suit by auction- 

purchaser for recovery of mesne profits of property from person in possession between the date 
of sale and confirmation thereof—Limitation—When begins. 

An auction-purchaser has a right of possession to the property not from the 

-date of sale but from the date of the confirmation of the sale, because he can-only 


1 
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get into possession after a sale certificate has been issued as provided by Order 2r, 
rule 94, Civil Procedure Code and not a moment earlier. 


It follows as a result of this position of an auction-purchaser that the payment 
of rent by the lessee of the property to the judgment-debtor after the sale and before, 
the date of the confirmation of the sale is quite proper, in spite of the fact that section 
65» Civil Procedure Code, provides for a notional relation back so far as vesting 
of the title is concerned. 


The mere fact that a suit is for recovery of the profits of immoveable popali 
from a defendant who had been in possession of such property would not by itse 
attract the application of Article 109 of the Limitation Act. The profit must 
have been wrongfully received, when they were received. There may be cases 
when a person in possession during a particular period may have to account for the 
profits during that period by virtue of a subsequent adjudication or agreement 
conferring a right on another person to the property from a time anterior to that 
period. In such cases, there may be a right to recover the profits during that 
period from the person in possession. But such profits might not have been wrong- 
fully received during that period, in which case Article 109 of the Limitation Act 
would not apply. 


To such cases where Article 109 does not apply, Article 120 of the Limitation 
Act would apply, which gives a period of six years from the date when the right to 
sue accrues. In such cases, the right to sue for the profits of the entire period 
between the date of the sale and the date of confirmation accrues to a plaintiff 
only on the date of the confirmation of the sale. It cannot be said that the right 
to sue for the profits of each year accrued at the end of that year. 


R. Gopalaswami Aiyangar for Appellant. 
P. S. Raghavarama Sastri for Respondent. 


R.M. i —— Appeal dismissed. 
Ramaswami, F. Kesavan Nair v. Babu Naidu. 
18th December, 1953. C.R.P. No. 578 of 1953- 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7— Carrying 
on business >—What constitutes. 


e 
The phrase ‘carrying on business’ implies a repetition of a series of acts. Where: 
in pursuance of a business venture a person has been performing several acts like 
erecting the building for the factory, shifting machinery from one place to another 
and applying for licence to the concerned authority, etc., the person is deemed to be 
“ carrying on the business” and it cannot be said that he only intends to carry 
on business. 


B. Manavala Chowdri and E. Krishnamurthi for Petitioner. 
R. Rangaswamt Atyar for Respondent. 


R.M. = Petition dismissed. 
Ramaswami, F. Kandaswami Raju v. Maria Alangaram. 
4th January, 1954. - S.A. No. 2197 of 1953. 


Hindu Law—Toint family—Re-marriage or second marriage of a coparcener—If a 
necessary samskara—Expenses of—If constitutes legal necessity and binding on the joint 
Jamily estate. 

Obiter : In view of the wider connotation which has been put upon the terms 
‘legal necessity ’ and ‘ benefit to the estate’ in recent decisions under Hindu Law 
it is not proper to view the problem of re-marriage of a coparcener in a Hindu 
joint family from the religious point of view alone. It has to be considered as a 
socio-economic religious problem. The expenses of re-marriage of Hindu widow 
may also be for legal necessity. [(1946) 2 M.L.J. 213: LL.R. (1947) Mad. 379 
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doubted as placing too restrictive an interpretation on the term ‘ necessity ’, 
All. 575 referred to with approval.] 

S: Ramachandra Atyar for appellant. 

K RM. . i Appeal not admitted on other grounds. 
“Rajamannar,,C.7. and Umamaheswaram, J. Andalamma v. Venkatachalam Chetti. 
5th January, 1954. L.P.A. No. 77 of 1950. 

Execution—Practice—Powers of Executing Court to which a decree is transmitted— 
Certificate of part satisfaction sent to the court which passed the decree—If transferee court 
“becomes functus officio even to re-transfer the decree.. 

So long as a decree is with a transferee court, an application made to that 
court to re-transmit the decree to the court which ‘passed the decree is not void. 
It: cannot be said that the transferee court, when once it has sent a certificate of pert 
satisfaction or non-satisfaction under section 41, Civil Procedure Code, becomes 
JSunctus officio and ceases to have jurisdiction even to entertain an application for re- 
transmitting the decree to>the Court which passed the decree. 

ILL.R. 39 Mad. 485=51 M.L.J. 554 referred. 


(1953) 1 M.L.J. 449 (S.C.) distinguished. 
` ` G. Venkatarama Sastry for Appellant. 
M. S. Venkatarama Atyar for Respondent. 


R.M. -— i Appeal dismissed. 
Satyanarayana Rao and Rajagopalan, F}. j The State of Madras, represented 
6th January, 1954. . < by the Deputy Commercial Tax 

Officer, Madras. 


. Tax Rev. C. No. 365 of 1953. 


Madras General Sales Tax Act (IX of 1939)—Turnover and Assessment Rules, (1939), 
rule 18 (2) and (3 )—Scope of—Right of a dealer to deduction for the month prior to regis- 
“tration. 

Sub-rules (2) and (3) of rule 18 and Form Nb. A-g of the Madras Sales Tax 
‘Turnover and Assessment Rules have all to be read together. Since on the date an 
assessee applies for the deduction permissible under rule 18 (2) he would be “ such 
a manufacturer ” within the meaning of sifb-rule (1) of rule 18, he would be entitled, 
‘under the provisions of sub-rule (3), to present the application’ for the previous 
month, ż.e. the month even prior-to the month of registration. 


Where a certain number of drums of oil was borrowed on a deposit, more in the 
‘nature of a security, and the oil returned in specie subsequently there is no sale as 
defined by the Act. 


The Assistant Government Pleader (K. Veeraswami) for Petitioner. 


R.M. —— Revision dismissed. 
` Satyanarayana Rao and Rajagopalan, JJ. ` State of Madras v. Southern Roadways, 


7th January, 1954. Madurai. 
` G. R. P. No. 1648 of 1952 and 
T.R.C, No. 60 of 1953. 


Madras General Sales Tax Act (IX of 1939), section 2 (6)—Dealer—Who is. 
` Where a firm carrying on the business of providing transport sold their old 


buses, they cannot be treated as dealer in buses within the meaning of the Madras 
General Sales Tax Act. 


The Government Pleader (C. A. Vaidyalingam) for Petitioner in both. 
A. Viswanatha Aiyar, D. C. Krishnamurthy, M. S. Venkatarama Aiyar, M. Sundaram, 
N, R. Govindachari and S. Swaminathan for, Respondents. 
_. RM. Do, aA > — : Petition dismissed. 
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Rajamannar, C.F. and Rajagopala Ayyangar, F. : »  Bheemasena Rao v, 

. 8th January, 1954. Zoo’ .  Peda Yella Reddi: 

y S.A. No. 312 of 1949. 

Madras Hindu Religious Endowments Act (II of 1927), section 44-B—“ Personal 
inams °’— Resumption of—If within the scope of the section. - 


The language and the provisions of section 44-B of the Madras Hindu Religious 
Endowments Act, 1927 and its history clearly point to the ‘conclusion that- the 
resumption of personal inams are not within the scope of the special procedure 
enacted by section 44-B, but orf the other hand fall within the residuary type 
mentioned in Board’s Standing Order 54 (1) (b) and would have to be dealt with 
under the procedure prescribed in the said Standing Order. 


K. Rajah Ayyar and S. Suryaprakasam for Appellant. 
P. Somasundaram and I. Baliah for Respondent. 


R.M. i Appeal dismissed.. 
TA a x 
Rajamannar, C.F. and Umamaheswaram, 7. Corporation of Madras by its. 


4 8th Fanuary, 1954. ` Commissioner. 
. L.P.A. No. 205 of 1953.. 


Madras City Municipal Act (IV of 1919), section 218 (2) and section 390-A— 
Recovery of expenses incurred by the Corporation in carrying out work in pursuance of notice- 
under section 218 (1)—Starting point of limitation. i 


Section 390-A of the Madras City Municipal Act lays down that no suit shall - 
be instituted in respect of any sum due to the Corporation after the expiry of a. 
period of three years from the date on which the suit might first have been instituted 
in respect of such sum. Jn respect of the expenses incurred for carrying out any 
work under section 218 (2) the right to recover such expenses by suit accrues the 
moment the expenses are incurred. ._ 


It is true that under section 218 (2) each of the several owners is not liable to. 
pay the entire amount of the expenses incurred in respect of the work carried out 
by the Corporation. The fact that the Commissioner has to settle proportions as. 
between the several owners cannot keep in abeyance the starting point of limitation, 


Dr. V. K. John of Messrs. John and Row for appellant. 


` RM. , Appeal not admitted.. 
Rajagopala Ayyangar, F. M. S. Reddi & Co. c. Parvatham. 
11th January, £954. Lakshminarayanayya. 


C.R.P. No. 629 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2)— 
Eviction on the ground of default—When permissible—Personal occupation of landlord—Appli- 
cation for—lf could enure to a subsequent purchaser. ‘ 

The changes introduced in the Madras Buildings (Lease and Rent Control) Act 
(1949) by the Amending Act (VIII of 1951) are plainly retrospective and no tenant 
can be evicted from the premises in his occupation unless wilful default were esta- 
blished. A mere default iv the payment of rent is not sufficient ipso jure to constitute. 
a ground for eviction. 


C.R.P. No. 570 of 1952, followed. k 7 
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The right to claim eviction on the ground of the premises being required for 
the persona! occupetion of the landlord is one persone] to the original landlord and 
cannot obviously be avai'able to a purchaser, who if he desires to evict the tenant 
on that ground must put forward and prove such ground before the Rent Controller 
by a separate application. 

N. C. Srinivasan and M. B. Ramasarma for Appellant. 

K. Krishnamurthi and K. Madhuchandas for Respondent. 


R.M. Revision allowed. 


Rajagopala Ayyangar, J. Lakshmana Rao v. Revenue Divisional 
15th January, 1954- Officer, Ranipet. 


W.P. No. 821 of 1952. 


Land Acquisition Act (I of 1894), sections 12 (2) and 18 (2) Pronso—Construction 
and scope of. 

The provisions of section 18 of the Land Acquisition Act and the period of 
limitation set out therein have to be read in conjunction with the duty cast upon 
the officer by the terms of section 12 (2) of th: Act. Read in this light, the only 
conclusion possible is: (1) where notice of the date on which an award would be 
passed is intimated to a party and he or his representative is present at the time when 
the award is made, the reference application has to be filed within six weeks from 
the date of the award. In such a case there will be no exclusion of time taken by the 
claimant in obtaining a copy of the award. (2) In cases where notice of the date 
on which the award would be made is not communicated to the claimant, the Collec- 
tor has to send notice of the award to the persons interested under section 12 (2). 
Where such notice has been issued, the claimant has six weeks from the receipt of the 
notice under section 12 (2) for the purpose of filing the reference application. 
(3) Where the claimant has notice that an award would bé made on a particular date 
but was not present personally or by representative at the time the award was 
rendered, and the collector has not served him with notice of the award under 
section 12 (2) the claimant would have a period of six months from the date of the 
award to apply for the reference. (4) In other cases he would have six months from 
the time the claimant has information that an award has been passed. . 

C. S. Rama Rao Saheb and S. Ranganathan for Petitioner. 

Special Government Pleader (V. V. Raghavan) on:behalf of the State. Aog 


R.M. . Petition allowed. 


ai 


Satyanarayana Rao and Rajagopalan, F7. State of Madras v. Govindaswami & Co. 
5th Fanuaty, 1954. G. R. P. Nos. 2594 & 2602 of 1952 
and T. R. C. No. 21 of 1953, 


Madras General Sales-Tax Act (IX of 1939), section 8—Gommussion Agents—Duty to 
comply with conditions of licence—Condition regarding issue of cash-bills—Flowers and Fruits 
-—Dealers in—If bound to follow the condition—Condition impossible of compliance—If 
amounts to violation of licence. 


Where there has been a substantial compliance with the conditions of a licence 
‘under section 8 of the Madras General Sales-tax Act, the failure to issue cash-bills, 
when it was really impossible, i in no way amounts to a contravention of the condi- 
tions of the licence. 

A condition ‘imposed by a licence, which is ' impossible of performance, akd 
through no fault of the assessee if it is not complied with, it cannot be said that the 
dealer is deprived of the benefits of section 8 of the Act if there bas been a substan- 
tial compliance with such of the conditions as could be fulfilled. 


Considering the nature of the trade and the circumstances under which fruits, 
vegetables and flowers are being sold by commission agents, during the early 
hours of the day within a short space of a few rush hours, the condition regarding 
the issue of cash-bills to various purchasers is really ‘impossible of fulfilment in the 
case of commission agents in such trades. The maxim ' Lex Non Cogit Ad Impossi- 
bilie? applies to such cases. 

Obiter :—Condition 8 of the licence P T the issue of cash-bills is only 
‘directory in its scope and not mandatory and non-observance of such a directory 
clause will in no way vitiate the exemption claimed by the Commission Agents. 


The Assistant Government Pleader (K. Veeraswami) for Petitioner. 


S. Srinivasan, V. Thyagarajan, B. Santhalingam and C. S. Govindaswami for Res- 
pondent. 


iS 


R.M. —— Petitions dismissed. 
Satyanarayana Rao and Rajagopalan, F}. Dy. Commissioner of Commercial Tax, 
7th Fanuary, 1954. Coimbatore v. Messrs. Krishnaswami 


Mudaliar and Sons. 
T. R. C. Nos. 47, 61 and 74 of 1953. 
C. R. P. Nos. 1413, 1415, 1416 and 2458 of 1952 


Madras General Sales-Tax Act (IX of 1939), section 8-B—Tax collected by a dealer 
—If forms part of his turnover. 

Having regard to the clear provisions of the Madras General Sales-Tax Act 
and the rules framed thereunder, the tax collected by a registered dealer under 


section 8-B of the Act does not constitute part of his turnover and is not liable to 
be taxed again. a 


[(1953) IV S. T. C. 338 followed. Scheme of the Act analysed]: 


Where a dealer is empowered under the law to pass on the sales-tax to the 
purchasers, to collect it and pay it to the Government, what he is permitted to 
so collect under law would continue to retain its character as tax and it would never 
form part of the purchase price. 


[(1948) I S. T. C. 193, (1952) III S. T. C. 230 and (1953) IV S. T. C. 125 
distingushed on the statutory provision. ] 


The Assistant Government Pleader (K. Veeraswami) for Petitioner. 

T. R. Sundaram, K. P. Thirunnavukkarasu, K. Rajah Ayyar, A. R. Ramanathan, 
K. Hariharan, C. Ramanathan, M. Subbaraya Ayyar, V. Sethuraman, S. Padbhanabhan, 
N. N. Prasad, V. Venkataraman, Messrs. King and Partridge, M. Ranganatha Sastri, 
K. V. Venkatasubramania Ayyar and N. R. Govindachari for Respondents. 


R.M. —— Petitions dismissed. 
NRG 
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Satyanarayana Rao and Rajagopalan, FF. Vaidyanatha Iyer v. State of Madras. 
12th January, 1954. T. R. C. No. 75 of 1953. 

Madras General Sales Tax Act (IX of 1939), section 2 (t)—Exemption of sale of 

gricultural produce from liability to sales-tax—Scope of. 

Section 2 (i) of the Madras General Sales-Tax Act exempts the sale by a person 
of agricultural or horticultural produce grown by himself or grown on any land in 
which he has an interest whether as owner, usufructuary mortgagee, tenant or 
otherwise. ‘This would apply only to sales of agricultural produce as such, and 
not to what the agricul produce has been converted into by a process of manu- 
facture. 

[Where sugarcane was converted into jaggery and the jaggery was sold the 
exemption in section 2 (i) of the Act cannot apply.] . 


K. S. Ramamurtfi, K. Hariharan and K. Rangachari for Petitioner. 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 
R.M. —— Petition dismissed. 


Rajamannar, C.F. and Umamaheswaram, F. Ramachandra Iyer v. Venkata- 
18th January, 1954. Subramania Iyer. 
: O. S. A. No. 52 of 1953, 

Letters -Patent (Madras), clause 15—Appeal under—Order rejecting Commissioner’s 
report—lf judgment—If appealabe under Clause 15 of the Letters patent. 

An order rejecting the report of a Commissioner holding that the repdrt of 
the Commissioner shall not be treated as evidence in the case is not a ‘ judgment’ 
within the meaning of Clause 15 of the Letters Patent, Madras. Under Order 
26, rule 10 (2) and (3) of the Code of Civil Procedure a report of a Commissioner 
and the evidence taken on Commission may form part of the record or may be 
rejected. The rejection of a Commissioner’s report is analogous to an order of a 
trial court rejecting a document from being received in evidence on the ground 
that it is not admissible. 

N. Sundara Ayyar and T. R. Ramachandran for Appellant. 


T. R. Sangameswaran for Respondent. 


\ 


R.M. "o — Preliminary objection upheld— 
Appeal held not maintainable. 
Satyanarayana Rao and Rajagopalan, F}. Ramiah Mooppanar v. State 


of Madras. 
T. R. C. Nos. 15 & 16 of I 953. 


Madras General Sales-Tax Act (IX of 1939), section 12, sub-sections (1) and (2)—If 
mutually exclusive—Section 12-A, appeal under—Order of Dy. Commissioner confirming the 
figure of Dy. Commerical Tax Officer by a fresh order—Appealability. 

The powers of the Deputy Commissioner of Commercial Taxes under sub-sec- 
tion (1) and sub-section (2) of section 12 (2) of the Madras General Sales-Tax Act 
are not mutually exclusive. 

Section 12-A (1) of the Act gives an assessee a right of appeal against an order 
relating to the assessment passed by the Deputy Commissioner suo motu under sec- 
tion 12 (2). Where a Deputy Commissioner sets aside an order of a Deputy Commer- 
cial Tax Officer but eventually passes orders accepting the figure of the Dy. Com- 
mercial Tax Officer it amounts to an order by the Deputy Commissioner purport- 
ing to act suo motu and an appeal lies to the Tribunal under section 12-A. 


K. Veeraswami and G. Ramanujam for Petitioner. 
The Government Pleader (C. A. Vatdyalingam) for Respondent. , 
R.M. =e Revision allowed. 


2oth January, 1954. 
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Rajagopala Ayyangar, J. ; Raju v. Ramaswami Naicker, 
tih January. 1954- C.R.P. No 549 of 1952. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 12-B— 
Revisional powers of District Fudge—Scope of —Section 7 (2)—Eniction under. p 

A District Judge acting under section 12-B of the Madras Buildings (Lease and . 
Rent Control) Act, 1949, is not justified in interfering with a finding, on a question 
of pure fact. ' 

Under the amended section 7 of the Madras Buildings (Lease and Rent Control) 
Act there must be a finding not merely of default but of wilful default. A debtor 
can hardly be said to be wilful in repayment when the creditor does not display 
any anxiety in collecting his dues. If there is an agreement to pay rents ata 
particular time it is impossible to see how there can be any default in the payment 
of it, before the stipulated time has arrived. ` 

R. Gopalaswami Aiyangar for Petitioner. 

T. K. Subramaniqa Pillai for Respondent. 


R.M. — Revision allowed. 
Rajagopala Ayyangar, J. Venkateswara Rao v. 
11th January, 1954. Suryanarayana. 


C. R. P. Nò: 570 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of -1949)—Amending Act 
VIII of 1951—Retrospective effect—Section 20 of Amending Act—Pending proceeding— 
Meaning of. 

A Revision under section 12-B or an appeal under section 12 of the Madras 
Buildings (Lease and Rent Control) Act renders an appeal from which the revision 
is filed or an application from which an appeal is preferred a pending proceeding 
within the meaning of section 20 of the Amending Act. The true test to find out 
if a proceeding has ceased to be pending is to see whether it has reached an 
unassailable finality. 

(Retrospective operation of legislation affecting substantive rights—considered) 

(1951) 2 M.L.J. 531, differed’; (1950) 1 K.B. 574; (1951) 2 M.L.J. 4773 
(1953) 2 M.L.J. 92, Referred. 

K. Krishnamurthi and G. Suryanarayana for Petitionér. 

D. Narasaraju (The Advocate-General, Andhra State) and Y. Suryanarayana for 


Respondent. 
R.M. i —— : Revision allowed. 
Krishnaswami Naidu, 7. Ijjana Bogayya v. Co-operative 
12th January, 1954. Sub-Registrar, Vijayawada. 


S. A. No. 699 of 1949. 

Madras Co-operative Societies Act (VI of 1932), section 48—Bar of suits and other 
` legal proceedings under—sScope of. 

The terms ‘suit’ or ‘ other legal proceedings’ in section 48 of the Madras 
Co-operative Societies Act would not include an appeal. 

Case-law discussed. 

P. M. Srinivasa Ayyangar for Appellant. 

A. Sambasiva Rao, K. Ramanathan and V. Parthasarathy for Respondents. 


R.M. — Appeal allowed. 

ss Sole ich Rao and Subba Rao v. Commissioner» 
yagopalan, JJ- Income-tax, Madras- 
21st January; 1954. W. P. No. 679 of 1952- 


Income-tax Act (XI of 1922), section 33 (4) and Income-tax Appellate Tribunal Rules 
—Rule 24-—If conflicting with each other. 

Rule 24 of the Income-tax Appellate Tribunal Rules which enables the 
Tribunal in its discretion to dismiss an appeal for default cannot be said to be 
ultra vires as being opposed to section 33 (4) of the Income-tax Act. Sub-séction 

NRC 


24 


(4) of section 33 of the Act does not make it obligatory on the part of the Appel- 
late Tribunal to dispose of an appeal on its merits even in a case where the 
appellant does not avail himself of the opportunity and the appeal is not argued 
on behalf of such party. A very wide power is given to the Tribunal under section 
33 (4) of the Act and an appeal can be dismissed for default. There is no conflict 
between rule:24 of the of the Appellate Tribunal Rules and section 33 (4) of the 
Income-tax Act. 


(Under the Income-tax Act and the Appellate Tribunal Rules no provision 
is made for restoring appeals which were dismissed for default. The q estion 
whether the inherent power of the Tribunal to set aside an order of dismissal for 
default was available was left open. 22 I.T.R. 104, doubted.j 

K. Bhimasankaram for Petitioner. 

C. S Rama`Rao Saheb for Respondent. 


R.M. —— Petition dismissed, 
Satyanarayana Rao and Venkatakrishna Iyer and Sons, Ltd. v. 
Rajagopalan, J7. Income-tax Officer, 11nd Circle, Ma lurai. 
25th January, 1954. l W. P. No. 361 of 1953. 


Income-tax Act (XI of 1922), section 18-A—Validity. 

The word * income’ has a wider import and cannot be interpreted as meaning 
only income arrived- at after assessment. Section 18-A of the Income-tax Act 
is not ultra vires of the legislative power under the Government of India Act, 1935. 


M. Subbaraya Aiyar and V. Sethuraman for Petitioner. 
C. S. Rama Rao Saheb for Respondent. 


R.M. ` — :' Petition dismissed. 
Rajamannar, C. J. and M. D. Krishnamurthi v. Deputy Registrar 
Umamaheshwaran, F. of Co-operative Societies, Madras. 
27th January, 1954. L. P. A. No. 307 of 1952. 


Madras Co-operative Societies Act (VI of 1932)—Rules uuder—Rule XXVII (1) 
(e) and 2 (e)—Scope of— Becomes a near relation ’—_Explained.. 

Where on the date on which a person was elected as a Director of a Co-opera- 
tive Society a near relation of his was an employee of the Society sub-rule (2) (e) 
of rule XXVII of the rules framed under the Madras Co-operative Societies Act 
could have no application. As the relationship existed even at the time of the 
election it cannot be said that the director becomes a near relation of a paid 
employee of the society. 

(1953) 1 M.L.J. 702 (S.C.) followed. (1952) 2 M.L.J. 868, reversed. 

(Other provisions in the'rules to set aside an election in such circumstances 
pointed out). 

S. Ramachandra Aiyar for Appellant. 

The Advocate-General (V. K. Thiruvenkatachari), Special Government Pleader 
(F. V. Raghavan) and S. P. Rajabathar for Respondent. Š 


R.M. on Appeal allowed, 
Rajagopala Aiyangar, 7. Sivaramakrishna Ayyar v. State of Madras. 
28th January, 1954. W. P. No. 268 of 1951. 


Madras Estates (Abolition and Conversion into Ryotwart) Act (XVI of 1948)—Rules 
under—Rules 1 and 2—Scope of —Power of Tribunal io restore appeals dismissed for default. 

Rules 1 and 2 framed under section K (2) (c) of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act confer on the Tribunals constituted under 
section 8 of the Act the power to restore appeals dismissed for default. 

A. Sundaram Aiyar for Petitioner. 

The Special Government Pleader (V. V. Raghavan), K. Veeraswami and G. 
Ramanujam for Respondents. 


R. M. — Petition dismissed. 


, 
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‘Ramaswami, F. . . Abbu Chettiar v. Hyderabad State.Bank, 
29th January, 1954. -- C. S. No. 71, of 1953. 
Banker and Customer——Payment by Bank ona forged cheque—Forgery of. drawer’s 
signature—Rights and liabilities of the Bank and its Customer. Dee A N 
Where a Bank had made payment on a cheque alleged by the customer to be 
‘forged it is for the customer to establish affirmatively that the signature on thé 
=disputed cheque is not that of the customer but a forgery before ‘he-can charge the 
Bank with negligence. Once the customer has proved this, however clever ‘the 
forgery is, the Banker cannot debit his customer’s account in case he pays the sum 
unless he establishes adoption or estoppel, and what amounts to adoption or estoppel 
is dependant upon the circumstances of each case. In order to make the customer 
liable for the loss the neglect on his part must be intimately connected with the 
transaction itself and must have been the proximate cause of the loss. ‘The Banker 
cannot set up either estoppel or adoption if his own conduct or negligence has 
occasioned or contributed to the loss, the well settled ee being that where 
one of two innocent parties must suffer for the fraud of a third, that party should 
suffer whose negligence facilitated the fraud. 

On the evidence held that, the plaintiff (Customer) has established that the 
cheque is a forgery and that thé Banker has not brought to bear upon its task in 
making payment the skill and prudence required of him in the ordinary course 
of business to be able to identify the signature of the customer and detect imitation 
and secondly, the Banker has not made the payment in good faith and without 
negligence. 

Case-law discussed. : ' 

C. E. Padmanabhan of Messrs. Short Bewes and Co. for Plaintiff, 


K. S. Vafadachari and M. Anantharaman for Defendant. 


V.P.S. —— Decree accordingly. 
Rajagopala Ayyangar, J. Silk Cloth Producers Association, 
5th February, 1954. Kumbakonam v. Collector of Tanjore. 


W. P. Nos. 563 and 564 of 1952. 

Industrial Disputes Act (XIV of 1947) and Industrial Disputes Appellate Tribunal Act 
(XLVIII of 1950), section 20 (1)—Summary procedure for recovery of wages due as per 
award—When available—Tribunal—If has power to modify its order once made. 

Section 20 (1) of the Industrial Disputes (Appellate Tribunal) Act, provides 
a new remedy for the enforcement of existing rights and it being only a 
procedural alteration it must be held to apply retrospectively. 

When once an award has been passed by an Industrial Tribunal and has been 
declared to be binding by order in writing by the Government, under section 15 (2) 
of the Industrial Disputes Act (as it originally stood) the Tribunal can do nothing 
further with the award and has no jurisdiction to alter, modify, ‘clarify, or even to 
interpret the same. i 

A.LR. 1951 Bom. 100 differed. : 


Only those awards in which a definite or ascertained sum of money is found 
and decreed as due to the workers may be enforced under the procedure laid down 
in section 20 (1) of the Act and in cases where such sum cannot be ascertained from 
the award itself the summary procedure for recovery by distraint and salé under 
section 20 (1) of the Act will not be available. Where an award does not fix any 
definite sum as payable or where the said sum cannot be gathered from the terms 
of the award itself it would not be ‘ money due from employer ’ which is capable 
of being realised by the summary process under section 20 (1) of the Act. 

K. Rajah Ayyar, K. S. Ramamurtht and A. S. Raman for Petitioner. 


The Special Government Pleader (V. V. Raghavan), Arunachalam and Gokula- 
krishnan for Respondent. 


R.M. PEN Petitions allowed. 
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Rajagopala Ayyangar, ¥ ee ' Ammani Ammal v. Corporation of Madras. 
“pth Febuary, 1954. W. P. No. 611 of 1952: 


Madras City Municipal Act (IIT of 1888), sections 44 (2) and 366 (2)—Application 
Sor -building—Sanction by Council—If can be reviewed or reconsidered by the Counctl—Order 
if subject to interference by Government. , i 
, Under section 366 (2) of the Madras City Municipal Act, a decision‘ of the 
Gouncil. confirming: the decision of the Standing Committee is final and. there is 
no power in the Council, to reconsider or review its order. 


The phrase ‘ resolutions ’ referred to in section 44 (2) of the City Municipal 
Act does not include those resolutions of the Council which involve the exercise 
of ‘the judicial or quasi-judicial functions of the Corporation, and which confer 
rights upon third parties. 

If a decision of the Council is rendered final by statute there cannot be any 
inherent power in the council to modify or cancel such a final decision. A power 
of review must be expressly conferred and it is not inherent even in ordinary civil 
tribunals. 

«The power of licensing is a quasi judicial power and when the Standing Com 
mittee or the Council of the Corporation of Madras hears an appeal by an aggrieved 
applicant it follows that they are exercising a judicial function. It follows that 
the Government have no power to take action under section 44 (2) in regard to 
such a decision nor has the council power to modify the order under rule 10 of 
Schedule II of the City Municipal Act. 


T.S. Narasinga Rao for Petitioner. 


V. K. John of Messrs John and Row for Respondent. ` 

R.M. — Order quashed. 
Somasundaram, Fl. Public Prosecutor v. Krishnaswami Naidu. 
gih February, 1954. Crl. App. No. 250 of 1953. 


Madras Motor Vehicles Taxation Act (IIT of 1931), section 11-A and Motor 
Vehicles Act (IV of 1939), section 38 (1) and section 42 (1)—Scope. 

Section 11-A of the Motor Vehicles Taxation Act which exempts from tax 
all motor vehicles used solely for the purpose of agriculture is enacted for the benefit 

agriculturists. It will apply to all vehicles used solely for agricultural purposes 
and‘ carrying manure (on a trailer attached to a Tractor) even if it be for the purpose 
of delivering it to somebody for gain being for an agricultural purpose, the section 
will ‘apply and no tax need be paid for such a vehicle and no offence under 
section 7 of the Motor Vehicles Taxation Act is committed. L.R. 23 Q.B.D. 24 
followed. - . 

“ Agricultural purpose ” explained. 

In order that a vebicle should fall within the provisions of section 42 (1) of the 
Motor Vehicles Act it must be a transport vehicle within the meaning of section 
ä (38). A tractor used for purposes of transport of manure is solely used for 
agricultural purpose and does not fall within the definition of transport vehicle 
in séction 2 (33) of the Act. In order to bring it within the definition of a goods 
vehicle it must be proved to be a ing ee vehicle used for purposes other than 
s6lély agricultural in order to attract the liability to tax. 

‘A trailer which is not super-imposed on the tractor (but merely attached 
to it) cannot be called an ‘ articulated vehicle’ within the meaning of rule 3 (4) 
of the Motor Vehicles Rules. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for Appellant. 

Č. A. Vaithilingam, T. Venkatadri and K. Ramachandra Rao (for Accused) Res- 
pondent. 

RM. — Appeal dismissed 
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Ramaswami, F. -` The Sub-Collecttr, Vijayawada v. Basavaraju. 
grd November, 1953. . . Appeals Nos. 661, 662 and 663 of 1949°. 


_ Land Acquisition Act (I of 1894), sections g and 25—Scope of —Method of valuation— 
Indian Evidence Act (I of 1872), section 124—Letter from Collector to Board whether: privi- 
leged—Privileged document allowed to be produced. without protest—Excluston by appellate 
Court. l - 


In an appeal by the Government against the order of the Subordinate Judge 
enhancing the compensation awarded by the land acquisition officer two contentions 
were raised, viz., (i) that, by reason of section 25 (1) of the Act the Court should not 
have awarded compensation in excess of the amount awarded by the land acquisition 
officer and (ii) the Court was not justified in awarding enhanced compensation 
at the rate fixed by it. i ` 


Held, (i) the stringent provisions of section 25 (2) can only be applied after notice 
which is in strict compliance with sections g (2) and g (3) has been served on the 
’ landholder and it is only if after taking such steps the applicant has omitted without 
sufficient reason to make a claim that the amount awarded by the Court shall not 
exceed the amount awarded by the Collector. The notices under sections g (2) 
and g (3) should be served on the occupiers of the land and on all persons known 
or believed to be interested in it or on their agents authorised to receive notices on 
their behalf fixing an interval of fifteen days, and also containing the material facts 
which will enable the owner to identify the:land intended to be acquired. Where 
the evidence was that the claimants were directed to appear in person or an authorised 
agent on a particular day before the Sub-Collector and the parties turned up on 
that at the Sub-Collector’s Office at 11 a.m. and they found that the Sub-Collector 
had not turned up and no information was given as to where they should go and 
how they could contact the Sub-Collector, the claimants cannot be considered to 
have had adequate and effective opportunity under section 9 (2) to make repre- 
sentations before the passing of the award. There was sufficient reason for not 
making the representation as the applicant acted in good faith and theré was 
absence of negligence. f 


(ii) One of the methods of valuation is soniaering the price paid within a 
reasonable time, in bona fide transactions of purchase of the lands acquired and 
possessing similar advantages. -Where the Subordinate Judge found that the 
sites now acquired are in the same locality in which Government acquired sites 
before at the rate now fixed by him and.he also inspected the locality and found 
that the lands acquired before are lands of similar description to the lands acquired 
now and in the vicinity of the same, *the rate fixed by him is proper. ia 


(ili) Where a letter addressed by the Collector to the Board suggesting the 
rate now fixed was filed as an Exhibit in the proceedings, held, the document is not 
one produced or a statement made in the process of law and therefore its disclosure 
cannot be compelled, and it will not be in the public interests to compel the dis- 
closure of such official records. But, in appeal, after it was admitted in the lower 
court without objection, it cannot be claimed that this report is any more a commnuni- 
cation made in official confidence and cannot be exhibited. The communication 
in official confidence imports no special degree of secrecy and no pledge or direction 
for its maintenance, but include generally all matters communicated by one officer 
to another in the performance of their duties. The dominant intention in section 
124 of the Evidence Act is to prevent disclosures to the detriment of the public 
interest and. the decision as to such detriment is with the officer, to whom com-. 
munication is made and does not depend on the special use of the word ‘ confi-- 
‘dential ’. 

(iv) The question of fair compensation is not an algebraic problem which. 
could be solved by an abstract formula. ‘It is not exact science and that a determi- 
nation of the value is an enquiry relating to a subject abounding in uncertainties, 
where there is*nore than“ordinary guess work ‘but Courts should not.go too far in 
-this direction. - eee 
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Appeal No. 661 of 19409. i 
The Government Pleader (P. Satyanarayana Raju) and P. Anandan Nair for 


Appellant. 
A. Raghaviah for Respondent. 


, Appeal No. 662 of 1949. 
The Government Pleader (P. Satyanarayana Raju) and P. Anandan Nair for 
Appellant. 
B. V. Ramanarasu and D. P. Narayana Rao for Respondent. 


7 Appeal No. 663 of 1949. 
The Government Pleader (P. Satyanarayana Raju) and P. Anandan Nair for 


Appellant. 
A. Sambasiva Rao and K. S. Somasekhara Rao for Respondents. 


V.P.S. 


Ramaswami, F. Katta Ramamma, Jn re. 
18th December, 1953- C.R.Ps. Nos. 2283 to 2288 of 1953. 
Madras Estates Land Act (I of 1908), section 3 (5)—Landlord—Grant of post settle- 
ment minor inam—Kattubadi fixed and grantees required to do service by supply of men— 
Whether tenants acquire occupancy rights. : 

A post settlement minor inamdar is also a landholder within the meaning of 
the Act and a ryot let into possession acquires occupancy rights. The use of the 
expression ‘ permanent jeroiti patta ° in the document of grant to the predecessor 
in title of the plaintiff would not convert the grant of a post settlement minor inam 
into a lease. e word jeroiti is indifferently used in the Telugu country as meaning 
merely cultivable or arable land or also as meaning assessable or assessed lands as 
opposed to inam land. It is only the context that has to decide the meaning of 
the word. Likewise the expression ‘ permanent cowle’ would not make any 
difference where a kattubadi was stipulated and the grantees are asked to render 
some service by supply of men. The term ‘landholder’ has a wide connotation 
under the Act and where the tenants have been proceeding to deal with the pro- 
perties as their own by mortgaging, selling and disposing of the same as they required 
and the landholder had not at any time disputed their right to do so, it must be held 
that the tenants had acquired occupancy rights. 


N. C. V. Romanujachari for Petitioner. 


V.P.S. (a 
Krishnaswami Nayudu, F. Muruga Konar v. The Madurai Municipality 
12th February, 1954- y through its Commissioner. 


S.A. No. 677 of 1951. 

Madras District Municipalities Act (V of 1920), section 269 and section 321 (11)— 
Licence for mutton stall. . 

Where the Municipality did not communicate to the P licant fora licence 
to carry on a mutton stall within 30 days of the receipt of his application their 
rejection of his application for licence it must be deemed that the application had 
been allowed for the period for which it was made. The refusal of the licence 
subsequently will not affect the position. The clause “ save as otherwise specially 
provided under this Act” in section 321 (11) refers to a specific provision to the 
contrary. The requirements of section 26g that no person shall without a licence 
carry on the trade does not exclude the operation of the clause granting privilege. 
The appellant would be entitled to an injunction against the Municipality restain- 
ing them from proceeding with prosecutions if any pending for the period during 
which the appellant must be deemed to have had a licence. 

M. Natesan for Appellant. 

The Government Pleader (P. Satyanarayana Raju) for Respondent. 

KS. —_—_— Appeal dismissed. 
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` Ramaswami, J. = Premjee Harjee v. Nathamal. 
18th December, 1953. C.R.P. No. 648 of 1952. 

Madras Buildings (Lease and Rent) Control Act (XXV of 1949), section 7 (3) 
Tests for finding whether a building is a residential or a non-residential one—Bona fide 
requirement by a member of a joint family owning another house. - 

In a petition for eviction from premises let out to the tenant two questions 
were raised, viz., (i) whether the premises constituted a non-residential or residential 
building and (ii) if it was found that the building is a residential one whether the 
landlord required it for his own personal occupation bona fide. 

Held : (1) The tests for finding out whether a building is a residential or a 
non-residential one are (a) to construe the instrument of tenancy if there is one ; 
(b) to consider the direct evidence of the purpose of letting if there is no instrument 
of tenancy ; (c) in the absence of such evidence consider the evidence of actual 
user ; (d) where there is no such evidence to consider the structural design, authorised ` 
user by landlord and other surrounding circumstances ; (e) and if even this material 
is not available, to consider the real, main and substantial purpose of letting. Where 
the building has been let out as veedu kadai, used for the substantial purpose of 
dwelling and for the incidental purpose of carrying on the business as a pawn-broker 
ae dealing in cloth, this dual purpose building has to be construed as a residential 
building. 

Dakshinamurthi v. Thulja Bai, (1952) 1 M.L.J. 390 (F.B.), followed. 

(2) The words ‘ reasonabl uires’? connotes something more than a desire 
to have something and much ee than absolute necessity. Where the petitioner’s 
first son who has become a major and has got himself married and requires the 
dwelling house in which the petitioner and all his sons were living for himself, 
it cannot be said that the petitioner and his other sons do not reasonably require 
the suit premises for their personal occupation. The Act is concerned with actual 

hysical possession and not with notional or constructive possession and when a 
Paulding belonging to a joint family is leased the landlord is not an abstract juristic 
entity called ‘joint family’. When a coparcener applies for possession he will 
be entitled to an order. 

K. Parasurama Ayyar for Petitioner. 

M. S. Venkatarama Ayyar for Respondent. 


V.PS. oe 1 
Subba Rao, F. Sundara Ayyar v. Baluswami Ayyar. 
12th Fanuary, 1954. ` C.R.P. Nos. 1168 and 1169 of 1952. 


Code of Civil Procedure (V of 1908), section 73—Rateable distribution—t Same 
Fudgment-debtor ’—Meaning of —Decrees against partner of a firm as partner and as individual 
—Decrees if against same Fudgment-debior. 

The necessary condition for the application of section 73 of the Code of Civil 
Procedure is that the decrees should have been passed against the ‘ same judgment- 
debtor’. That means the decrees should be against the defendant or defendants 
in the same capacity. i 

Section 73 of the Code (which provides for the distribution of assets when the 
assets are realised in execution of one decree and when other decree-holders against 
the ‘ same judgment-debtor’ put in their decrees in execution before the assets are 
realised), should be read together with Order 21, rules 49 and 50 which deal with 
the mode of execution. Section 49 of the Partnership Act also recognises for a 
limited purpose that the separate debts of a partner and his partnership firm debts 
are distinct and payable from different assets. 

A decree against a firm’s partners and a decree against the partners in their 
individual capacity are not decrees against the same judgment-debtor. LL.R. 
42 Cal. 1, ALR. 1937 Lah. 937 and A.I.R. 1949 Cal. 396, followed. 


D. Ramaswami Ayyangar for Petitioner. 
M. S. Venkatarama Ayyar for Respondent. 
R.M. — Petitions dismissed. 
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Subba Rao, 7. à Ganesa Mudaliar v. ee 
18th January, 1954. _ Maudatiay, 
J 2 ; - G.R, P, No. 1202 of 1952. 
Practice—Suit for recovery of a separate debt due Srom one partner to another—Whether 
mainiainable—Suit on a promissory note—Purchaser if entitled to plead that the debt was 
due to a third party or that it is not enforceable and was executed Jor a different purpose, 

(i) A suit may lie under certain circumstances at the instance of a partner 
against the other partner or partners in respect of the separate liability under- 
taken by them. n 

(ii) A promisee in whose favour a promissory note was executed can enforce 
his promissory note in his own name and itis not open, to the promisor to raise 
a defence that the promisee is not the ceditor but the firm of which the promisee 
was a partner. f 

(iii) But even in a suit on a promissory note it is open to a defendant to 
plead that the promissory note is not enforceable as such and that it was executed 
for a different purpose. ki 

N. R. Raghavachari for Petitioner. 
T. L. Nagaraja Rao for Respondent. É 


R.M. — Petition dismissed; 


Balakrishna Ayyar, 7. Krishnappa v, State of Andhra represented by 
20th January, 1954. the Secretary, Development Department, Andhra. 


W. P. No. 166 of 1953. 

Mines and Minerals (Regulation and Development) Act (1948) and Mineral Concessi 
Rules—Rule 10—Right df Government to refuse to renew a ‘ Certificate of approval ’>— 
—~When could be exercised. 

It *s no doubt true that the word used in Rule 10 of the Mineral Concession 
Rules relating to renewal of a ‘ Certificate of approval’ framed under the Mines 
and Minerals (Regulation and Development) Act, 1948, is ‘ may’ and not ‘ shall °. 
But in the context it cannot be held that it enables the Government to say without’ 
good cause that they would not renew a certificate of approval and that it all depends 
on their will and pleasure. The rule confers on them a power, but that power is 
coupled with a duty and the Government is bound tg renew a certificate unless 
valid reasons exist for refusing to renew. When once a certificate of approval 
is granted the holder thereof would be entitled to an automatic renewal, on pay- 
ment of the prescribed fee within the prescribed time, unless of course he ceases. 
to have the special knowledge or technical personnel or efficient prospecting agency. 

K. Rajah Aiyar, K. S. Ramamurthi and K. Hariharan for Petitioner.’ ` 


The Additional Government Pleader, Andhra (M. Seshachalapathi) for Respon- 
dent. 


R.M. —— Petition allowed. 
Govinda Menon and Rajagopalan, Fi. Kumaraswami Mudaliar v. 
25th Fanuary, 1954. Shanmugha Mudaliar. - 


Registration Act (XVI of 1908), section 17—Arbitration award dealing with right to’ 
immoveable property worth more than Rs. 100—Regtstration essential for validity. 
An award which deals with properties worth more than Rs. 100 declares the’ 


such an award has to be dismissed. Appeal dgainst the order setting aside the- 
award allowed and petition for declaring the invalidity of the award dismissed. ` 


P. Somasundaram for K. Narasimha Tyer for Appellants. 
M. Natesan for 1st Respondent. i : . a ai 
_ KS, —. f Appeal allowed. 
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Satyanarayana Rao and Sultan Ahamed Rowther v. State of Madras 
Rajagopalan, F7. by Gommeral Tax Officer, Coimbatore, 
27th January, 1954. Tax Rev. Case No. 188 of 1953. 


Madras General General Sales Tax Act (IX of 1939), section 2 ()—* Agricultural 
or horticuliural produce grown on any land in which the assessee had an interest ”°__Right to 
collect usufruct (arecanut) of the treees in a tope—If creates any interest in land. 

Where under a contract—a lease in respect of the usufruct of arecanut trees 
in a tope grown and tendered by its owner—the assessees had the right to enter 
upon the land and enjoy the usufruct, it is quite clear that the assessees did not 
obtain any interest in or to the land. They were not entitled to the exclusive posses- 
sion of the land as such. In so far as the land was concerned the assessees were 
only licencees and their rights to enter upon the land and to use the land was only 
so long as they had the right to enjoy the usufruct ‘from the trees. The assessees 
could not claim any interest in the land to make the contract itself come within 
the proviso to section 2 (i) of the Madras General Sales Tax Act. 


The expression ‘ or otherwise’ in section 2 (i) of the Act which appears after 
enumerating the three classes of interest, viz., ownership, usufructuary mortgageé 
or tenant, should be construed on the application of the` principle of ejusdem 
generis, Any interest to be brought within the scope of the term ‘ otherwise’ in 
section 2 (i) of the Act must satisfy that generic requirement, the right to 
exclusive possession of the land itself. Where all that the assessees got under 
the contract was only an exclusive right to the usufruct it cannot be deemed to 
be an interest in land within the meaning of section 2 (i) of the Act. ` ‘ 


M. K. Nambiar and B. Punyakoti for Petitioner. 


The Government Pleader (K. Veeraswami) for Respondent. . 
_ RM. — ; Petitions dismissed. 
Bashir Ahmed Sayeed, 7. s Venugopal In re: 
. 27th January, 1954. Crl. M. P. No. 67 of 1954. 


(Crl. Rev. Case Nos. 2, 16 and 17 of 1954.) 

Madras City Police Act (III of 1888), section 49-4—Validity—Constitution of 
India, Articles 14, and 19 (1) (a) and (g)—Section if offends the equal protection and equality 
and freedom of speech and expression guaranteed under the Constitution. 

Section 49-A of the Madras City Police Act in so far as it has the effect of abridg- ` 
ing the right to freedom of speech and expression (which includes the right to print 
and publish matter) guaranteed by Article 19 (1) (a) of the Constitution and in 
so far as it cannot be brought within the scope of Article 1g (2) cannot be said to 
be a reasonable restriction permitted by Article 19 (2) 

Section 49-A of the City Police Act permits ali newspapers to publish all news 
about horse-races both in the State of Madras and outside the State and what. 
it seeks to prohibit, far from achieving the object underlying the prohibition, only 
abridges the rights guaranteed to the citizens under Article 19 (1) (a) and 19 (1) (g) 
of the Constitution. ‘ ‘ 

It is obvious that so Jong as horse racing as well as wagering and betting on 
horse races are permissible within the race-course, it cannot be said that the giving 
of information in regard to acceptances for horse races or similar other news des- 
cribed in Rule 3 of the Gaming Rules can be an offence againt morality which 
requires to be prohibited by reasonable restriction. Section 49-A of the Act 
in so far as it prohitits the sale or the printing or publishing or distribution of the 
publications giving news of acceptances for horse-racing, etc. must be considered. 
to be an encroachment on the right of a citizen to practise his profession, trade 
or calling in printing and publishing news. It passes comprehension as to how, 
what is moral within the precincts of a race-club or within a race-course connected 
with a race-club could cease to be such outside the race-club or race course. Sec- 
tion 49-A of the Act cannot be said to be a reasonable restriction in the interests 
of decency or morality. 

Section 49-A of the Madras City Police Act offends against Article 14 of the 
Constitution. _ : 


‘92 


In so far as the governing factor in regard to publication for sale of any work 

or pamphlet containing news or information regarding horse-races is what could be 
ermitted or not by the executive authority under its rule-making power it must 

= held that it amounts to a’previous restraint on the exercise of the freedom of speech 
and expression guaranteed by the Constitution and is therefore illegal and cannot 
be upheld. 

M. K. Nambiar, T. V. Venkatachari, and Messrs. Jan and Sen for Petitioners. 

The State Prosecutor (S. Govind Swaminadhan) for Respondent. 


RM. _ — Petitions allowed. 
Balakrishna Ayyar, 7. K. V. Narasimha Rao, In re: 
oth February, 1954. : Crl. Rev. C. No. 1358 of 1953. 


(Cri. Rev.’ P. No. 1285 of 1953.) 


Motor Vehicles Act (IV of 1939) and Rules, section 112 and Rule 380—Conoiction 
under—Conditions—Duty to protect luggage of a passenger bus—When arises. 
Before a conviction can be recorded for violation of rule 380 of the rules framed 
under the Motor Vehicles Act the following conditions must be satisfied. ` 
(i) There must be a luggage carried by a stage carriage 
(ii) The luggage must be outside the stage carrige, and 
(iii) The weather must be wet. ° . : 
It is only when all these three conditions co-exist that an obligation is laid 
to protect the luggage by a suitable weather proof covering. If there is either no 
luggage or no luggage carried outside the bus or if the weather is not wet the need 
to protect the luggage by a suitable water proof covering would not arise. 
J. V. Krishna Sarma for Petitioner. 
The Public Prosecutor (Andhra) (C. Muntkanniah) for the State. 


© RM. : ————__ Revision allowed—Convictionset aside. 
Govinda Menon and Chandra Reddy, FF. . Maddela Yera Chennugadu, in re. 
11th February, 1954. R. T. Nos. 126, 136 and 

140 of 1953. 


Contempt of Court—Interference with the due course of 1ustice—General amnesty dec- 
lared by Government resulting in the realease of prisoners condemned to death and the confirma- 
__ tion of whose sentences are pending in the High Court—If amounts to interference with the 

due course of justice—Power of High Court to decide the Referred Trials on merits—If affected. 

Per Govinda Menon, 7—Where proceedings are submitted to the High Court 
under section 374, Criminal Procedure Code, the entire case is open and there is, 
no final sentence imposed upon an accused person. ‘There is no finality attached 
to the conviction and sentence passed by the Sessions Court: The proper stage 
at which pardons and reprieves have to be granted should ordinarily be after 
the High Court confirms the sentence passed by the Sessions Judge. , 

In Republican countries like ours, where under a written Constitution the 
Head of the State is given authority by means of an executive act to tender pardons 
and reprieves, those functions can be exercised even before conviction. Such being 
the case, there has been no interference with the even course of Judicial Proceedings 
pending in this Court by the general amnesty granted by the Government of Andhra. 

Per Chandra Reddi, J——The release of prisoners (condemned to death} 
in exercise of the Government’s powers under section 401 óf Criminal Procedure 
Code and Article 161 of the Constitution of India, while the confirmation of those 
sentences is pending before the High Court does not amount to interference with 
the due and proper course of Justice as the power of the High Court to pronounce 
upon the validity, propriety and correctness ofthe conviction and sentence remains 
unaffected by such release. 

A. A. S. Mustafa for Appellant in R. T. No. 126 of 1953. 

Y. Rami Reddi for Appellant in R. T. No, 136 of 1953. 

S. Chellaswami for Appellant in R. T. No. 140 of 1953. 

The Public Prosecutor, (Andhra) (C. Munikanniah) for the State. 


R.M. —_——- Orders accordingly. 


A 


33 


Krishnaswami Naidu, J. ` Rahim Saheb: v. Governor-General in 
1st February, 1954. Council by Agent and „Generał 
: Manager,, Southern Railways. 
S. A. No. 2037 of 1949., 
Limitation Act (IX of 1908)—Articles 30 and 31—‘ Carrier ’"—Meaning of. ` 
The word ‘carrier’ in Articles 30 and gr of the Limitation Act should „be 
given its ordinary derivative meaning and a wider one than the definition of a 
common carrier in Carriers Act. It is wide enough to cover the case-of a railway 
owned or controlled by Government which undertakes to carry goods belonging 
to the public from one place to another. In the absence of a definition of the 
word ‘carrier’ it has, to be given the popular meaning. ` ' f 
S. Ramachandra Ayyar for Appellant. 

S. S. Ramachandra Ayyar for Respondent. Rea 

R.M. — Appeal: dismissed. 


EAT AN 


Balakrishna Ayyar, J. Swadesamitran, Ltd. v. Labour Appellate 
and February, 1954. . Tribunal of India. 


W. P. No. 12 of 1953, 
_ Industrial Disputes (Appellate Tribunal) Act (XIV of 1947)—Saction g (1)—Scope 
of-—Power of Appellate Tribunal to order a remand. - SS, cage E3 
Section g (1) of the Industrial Disputes (Appellat Tribunal) Act (XIV of 1947) 
provides that the Appellate Tribunal shall have the same powers as a’ civil court 
when hearing an appeal under Givil Procedure Code. The language of Order 
46, Rule 25 read with section 107 of the Code of Civil Procedure is comprehensive’ 
enough to justify an order of remand of a Labour Appellate Tribunal... i 
K. S. Varadachari and N. K. Thirumalachari for Petitioner. a ee 
The Special Government Pleader (V. V. Raghavan) and N. Nagaraja Rao for 
Respondent. a 


R.M. ee “Petition dismissed, 
Ramaswami, J. In the matter of the debts of B.V, Gamazo. 
grd February, 1954 deceased. Application No. 3594, of 1953, 
“O.P. No. 180 of ine 


Practice—Succession duty paid—Nature of—Applicant subsequently discovering, that, 
the duty paid was unnecessary—Refund—If could be ordered—Power,of Court to order refund, 
—WNature of. a ” E a 

The duty paid by an applicant for the issue of a succession certificate. is only, 
a court-fee paid for the services rendered by the court in the matter of adjudication 
about the title of the applicant as heir. It is an indisputable proposition that the 
Court can in fit, cases order refund of court-fee paid in excess, under, sectiqn 151, 
Civil Procedure Code. But the fact that an applicant discovers after the issue 
of the succession certificate that he had included an item unnecessarily cannot War- 
rant the exercise of the inherent powers. Court-fee cannot be refunded on the 
ground that a relief has become unnecessary on account of change of circumstances 
or that a relief was unnecessarily asked for. a ae ae 

[Analogous Case-law considered and matter decided on first principles.]} © 

A. K. Muthuswami Ayyar for Petitioner. , 


, DEEE 

R.M. — at Petition dismissed. 
Subba Rao and Panchapakesa Ayyar FF. Balakrishna Industrial Works v. 
4th February, 1954. ‘C. S. Venkatachari., 


A.A.O. No. 55 of 1954 and L.P.A; No., 18 of 1954», 
Civil Procedure Code (V of 1908), Order 41, rule(1) and Order 43, rule ,2—Practice—~. 
Appellate court if has power to dispense with the production of decretal order. a 
© The wording of Order 41, rule 1, Civil Procedure Code i clear and ‘undinbi- 
guous and power is given to the appellate court to dispense with the produdtidh of 
a judgment and in the case of a decree, the appellate court has no such power. 
NRG 7 : : 
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ni WgquM.Lijie79 and I.L.R. 1943 Mad. 297: (1942) 2 M.L.J. 568 referred and 
followed. (0 4 


0 (1845) 2ML.. 563 and (1945) 1 M.L.J. 268 considered and their correctness 
eft opèn. © O T, 

A i „Henge an appeal without the decretal order appealed against is not maintain- 
Ka tet ine g oup 

Yo[Decrėtal Order subsequently filed and received under orders of court]. 


Pinne, KS Ahmed Méerdn and M. Khaja Mokideen for Appellant in C.M.A. No. 55 of 
¥954 ant’ Respondent in L.P.A. ‘No. 18 of 1954. 


Messrs. Sundararajin and Sivaswami for Respondent in C.M.A. No. 55 of 1954. 
and Appellant in L.P.A. No. 18 of 1954. i 


SaR Men Appeal dismissed. 
Sii A wog Y.: 

Sibul m b wu Grr ; 
Gditna Menon” and Basheer Ahamed Sayeed, F7. Guruviah Naidu & Co., In re. 
sot (1) toth February; 1954. Cr. R.C. No. 88 of 1953. 
(Mace Genera] Sales Tax Act (IX of 1939), section 16-A—Validity—Scope of. 

p oSeption 16-A, of the Madras General Sales Tax Act is ultra vires of the Constitu- 
tgp, and of. the provisions of the Criminal Procedure Code. It is repugnant to 
the ordinary rights of a man facing a trial for an offence. 


In as mùch aš. section 16-A of the Madras General Sales Tax Act has the effect 
of depriving an accused of his rights under sections 5 (2), 435 and 439 of the Cri- 
mil ocedure Code it must be held to be repugnant to the existing law, viz., 

inal “Proceduré ‘Code. 

“yy. Tf section.16;A of the Act has the effect of saying that an accused person, namely, 
the assessee, shall not be entitled to say anything in defence to disprove the offence 
with"Which’hé Has been charged, then such a situation cannot but be deemed to 
bé offending against Articles 14 and 20 of the Constitution. 

nA ‘Section 16-A of the Madras General Sales Tax Act could not be operative in 
36 far ås the claim for sales tax and the liability to pay such tax is questioned under 
the’ provisions ‘of the Constitution. In such circumstances the assessee is entitled 
to, question before the. Criminal Court the validity of the assessment and his liability 
tay, Same?” 


silt AUS. Jayarama: Aiyar and G. K. Venkatanarasimham for Petitioner. 
c ‘<The Publië Prosecutor (V. T. Rangaswami Aiyangar) for Respondent. 
ORM ee Convictions and sentence set aside, 


eT IME Tg 


PMI LO Nob od A — s ; 

“| Ranas; F COE B lal ri } Mud li J. Murg Pillai 

18th February, 1954». | ' and others.’ 
paha ETON veul sou Diary No. 543 of 1954 


.__ Practice—Madras High Court Original Side Rules—Order of Master as Taxing Officer 
uidit Ron hof the Court-Fees Act—If an appeal lies, . 
“edhe” provisions of “the Original Side Rules of the Madras High Court 
phe ia y for appeals fee Master’s Orders are not applicable to Orders under 
section „of the ‘Court:Fees Act, because the Order is not passed by the Officer as 
Master? bat ‘as ‘Taxing: Officer. ' 
oh Dee nae 

idee Ramakrishna Ayar and A. V. Ayyar for Petitionen f 
Jo FRAMLoo3 oils Cre - a Abpeal rejected. 
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[Fut Bence] 
Rajamannar, C. F., Balakrishna Aiyar and Venkateswara Rao v. Venkayya. 
Venkatarama Ayyar, F7. C.R.P. Nos. 1927 to 1943 of 1949. 


gth November, 1953. 


Madras Estates Land Act (I of 1908), section 189 (3)—Scope. of —Decision of Revenue 
Court—When binding on Civil Courts. ` 

It is only in respect of such disputes or matters as are covered by the suits or 
applications specified in section 189 (1) of the Madras Estates Land Act that the 
Revenue Court can be said to have exclusive jurisdiction. A decision of a Revenue 
Court on a matter falling within its exclusive jurisdiction shall be binding on the 
parties and their representatives in any suit or proceeding in a civil court. A 
decision of a Revenue Court incidentally on a particular matter, which does 
not fall within its exclusive jurisdiction cannot be binding on the parties in a civil 
court. Its decisions on incidental disputes or matters which arise in the course of 
an adjudication on disputes and matters falling exclusively within its jurisdiction 
are .not also binding on the parties in a subsequent civil proceeding. 

A decision of a Revenue Court as to a claim of occupancy right and the ques- 
‘tion whether particular lands are situated in an estate or not, are not within its 
exclusive jurisdiction and therefore it is not res judicata in a subsequent civil proceed- 
ing. i 
i LL.R. is Mad: 332 held wrongly decided ; I.L.R. 43 Mad. 859 upheld ; 
„67 M.L.J. 268 explained and differed in part ; I.L.R. (1947) Mad. 505 referred. 
\ D. Narasaraju and G. Venkatarama Sastry for Petitioners. 

P. Somasundaram and A. L. ioe Rao for Respondents. 


RM. T Order accordingly. 
Govinda Menon, }. ` Ramalingam v. East & West Steamship Co. 
11th February, 1954. 7 C.R.P. No. 921 of 1952. 

Carriage of Goods by Sea Act (XXVI of 1925), Schedule—Article III—Rules 6 and 8— 
Clause in Bill of Lang relieving carrier from liability for loss—Validity—Suit for damages 
Jor shert deliverytr non-delivery—Starting point of limitation. 

Any claus€in a Bill of Lading which relieves a common carrier of the respon- 
sibility forøgioss, damage or short landing if the claim is not made within one month 
of the ayfival of the vessel will be repugnant to rule 8 of Art. III of the schedule to 
rriage of Goods by Sea Act. 

Paragraph 3 of rule 6 of Article 3 to the schedule to the Carriage of Goods 
by Sea Act cannot be said to be a provision of law which extinguishes a right. 
The time for filing a suit for damages for short delivery has to be reckoned only 
from the date when there is a final refusal. ` 


Case-law discussed, . 

Ramanujam and Venkataseshayya, M. K. Harihara Ayyar, N. R. Sesha Ayyar, S.Rama~ 
natha Devay, N. Bapiraju, B. S. Ramachandra Rao, Subrakmanyam and Rajagopal, L. Krishna 
Das and P. R, Varadarajan for Petitioners. 

V. Ramakrishna Sastri instructed by King and Partridge, R. Rajeswara Rao and 
Y. Suryanarayana for Respondents. 






R.M. ' —— Petition allowed. - 
Rajagopalan, F. Ramabhadra Odayar v. Santhanaramaswami Odayar. 
12th February, 1954. A. A. O. No. 334 of 1951. 


Madras Agriculturist’ Relief Act (FV of 1938), section 19-A—Application under— 
Nature of—Questions that could be agttated—Application if co-exiensive with a suit for 
redemption. 2 ; 

Neither in form nor in substance is an application under section 19-A of the 
Madras Agriculturists Relief Act a suit for redemption despite the claim of a peti- 
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tioner that the mortgage debt has been discharged. Al that a mortgagor is entitled 
to under sub-section 4 (a) of section 19-A of the Act is an order declaring that the 
debt has been discharged. . f ; 

A decree under sub-section (5) or a certificate under sub-section (7) of section 
19-A will not amount to a decree for redemption. Section 19-A of the Act leaves 
intact the mortgagors’ right to sue for redemption. Sub-section (9) of section 19-A 
bars only a suit by a creditor. A suit by a debtor is not within the scope of the 
sub-section. 


The rights and liabilities conferred by section 76 of the Transfer of Property 
Act cannot be worked out in an application under section 19-A of the Madras 
Agriculturists Relief Act. 


The remedy provided by the section should be strictly limited to what the 
Act provides and it cannot be extended to matters that would arise in a suit for 
redemption. . 


M. S. Venkatarama Aiyar for Appellant. 
G. R. Jagadisan for Respondent. p 7 
R.M. —— Pe 2 Appeal dismissed’ 


Govinda Menon and Rajagopalan, FF. A "Rikin jn re. 


22nd February, 1954- Ooni SR, No. 58384 of 1953, 

Criminal Procedure Code (V of 1898), sections 435 and -439-Revisional ‘powers of High 
Court—High Court in its original Criminal jurisdiction tf subordinate, to Division Court of 
the High Court—Section 411-A, Criminal Procedure Code—If makes any, difference. 


ENAA a 
Sections 435 and 439, Criminal Procadì 









ode, would not enable the appellate 
side of the High Court to interfere with non-appealable orders of the J ider presiding 
cover the Criminal Sessions of the High Court or correct rectify es Or error 
if any committed during the trial at the sessions. ase oy E Se oe 
©, Criminal Procedure 


A necessary pre-requisite to the application of section “4 nthe High Court. 


Code, is that the record must be the record of some Court other 1 
The original side of the High Court is not a separate Court and 
of the Criminal Procedure Code cannot be invoked for the’ purpose 
order made by a Judge of the High Court sitting in Sessions. 


Per Rajagopalan, 7.—A Division Bench of a High Court’ could ex 
revisional jurisdiction under section 439, Criminal Procedure Code, over the orders 
or judginents of a Judge or Judges of that Court. Neither expressly nor by necessary 
intendment does section 411-A, Criminal Procedure Code, constitute the High 
Court exercising its original criminal jurisdiction inferior to itself when it exercises 
the special appellate jurisdiction conferred upon it by-section 411-A. ` de 

Appellate jurisdiction with a total absence of revisional jurisdiction does 
not appear to be unintelligible or inconsistent with the scheme of the Criminal 
Procedure Code. The result of section 411-A, Criminal Procedure Code, is not to 
make the High Court exercising its original criminal jurisdiction an inferior court 
within the meaning of section 435, Criminal’ Procedure, Code, that is, a court 
inferior to the Division Court of the High Court referred to in clause (3) of section 

411-A, Criminal Procedure Code. i 


Quaere : Whether the High Court exercising its original criminal juris- 
diction is a ‘ Court subordinate’ within the ‘meaning of section 423 (1), Criminal 
Procedure Code, to the Division Court of the High Court exercising the appellate 
jurisdiction conferred upon it by section 411-A, Criminal Procedure Code ?. 

O. Chinnappa Reddi and B. Prasada Rao for Petitioner. . i 

N. Koteswara Rao for the State Prosecutor (S. Govind Swaminathan for the State.) 
- RM. es Revision bald.rat-gnaintainable. 
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Rajagopala Ayyangar, 7. f Kumbakonam Club v. 
Bu amat, sta Board of Trustees of Porter Town Hall. 
G.R.P. No. 979 of 1952. 


Civil Procedure Code (V of 1908), section g2—Scope—Scheme framed under—Reser~ 
vation of power to Court to give directions to work out the scheme—Valtuty. ` 


The Court cannot reserve the liberty to it so as to keep a suit as it were 
always pending but such a clause would be good if it permits bringing before the 
Court a matter not yet adjudicated but the decision of which is left over to a 
future date. Such a provision would be ultra „vires in so far as it permitted the 
preferring of an application seeking reliefs falling within section 92 of the Code of 
Civil Procedure. Within these limits a clause in a scheme decree giving liberty 
to apply would be valid. 


Accordingly where there is clause in the scheme which permits liberty to 
move the Court merely for interpreting the scheme cannot be deemed ultra vires 
or void. An application which seeks merely clarification or interpretation of the 
scheme is sustainable and cannot be rejected in limine. If, however, in the guise 
of construction or clarification, a modification of the scheme is prayed for or 

nted that would be beyond the jurisdiction of the Court. I.L.R. 51 Mad. 31 
F.B.) relied on. . : 


M.K. Nambiar and Punyakoti Chetty for Petitioner. 
R. Desikan for Respondent. : 
K.S. — Petition allowed. 


Rajagopala Ayyangar, 7. Syed Mohamed Rowther v. State of Madras. 
26th February, 1954. W. P. No. 848 of 1952. 


Madras Preservation of Private Forests Act (XXVII of 1949), section 3 (2)—Permis- 
ston of District Collector to cut trees—When, could be refused—Duty of Collector under. 


A District Collector while considering an application under section 3 (2) of 
the Madras Preservation of Private Forests Act for cutting of trees by an assignee 
or alienee in good faith and for valuable consideration has to reach the conclusion 
that the cutting of trees would denude the forest or diminish its utility as forest. 
Otherwise the permission applied for has to be granted. ` $ 


Where the District Collector refuses to grant the permission sought for without 
giving any reason for his order or without giving any indication to enable the 
‘ Court to be satisfied that he has borne in mind the consfderations set out in section 
3 (2) of the Act, his order cannot be sustained. 


R. Gopalaswami Atyangar and R. S. Venkatachari for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for the State. 


R.M. — , Order quashed. 
Rajagopala Ayyangar, F. Venkatasubba Reddiar v. Registrar of 
8th March, 1954. Co-op. Societies, Madras. 


W. P. No. 1026 of 1953. 


The Madras Co-operative Societies Act (VI of 1932), section 12 (3)—Bye-law of 
Society registered under Act requiring five days clear notice before resolution is passed —Amend- 
ment proposed at meeting and carried without prior notice —Validity—Subsequent registration 
and cerlification by Regtstrar—Court precluded from declaring amendment invalid. 


On grd August, 1953, the Secretary of the Madras Co-operative Central Land 
Mortgage Bank, registered under the Madras Co-operative Societies Act issued a 
notice that the General Body Meeting of the shareholders would be held on 5th 
September, 1953, the agenda for the meeting being the proposals for the bifurcation 
of the Bank consequent on the formation of the Andhra State. On agth August, 
1953, the Secretary circularised to the shareholders an addenda to the previous 
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notice including the text of the proposed amendment to the bye-laws. A transitory 
bye-law in the following terms, viz., ‘ Notwithstanding anything contained in the 
bye-laws every director now in office in the Bank who is a shareholder residing 
or a representative of a primary land mortgage bank within its area shall continue 
to retain his directorship and other office, till 31st December, 1954,” was one of the 
proposed amendments, but at the meeting on 5th September, 1953, it was moved 
and seconded that the date 31st December, 1954, should be altered to 31st December, 
1953. This amendment was accepted and the transitory provision as amended was 
passed unanimously. The amended_bye-law as passed by the Geheral Body was 
registered by the Registrar of Co-operative Societies. The petitioner, whose 
term of office would normally extend upto 31st December, 1954, and now cut down 
to 31st December, 1953, filed a petition for quashing of the amendment as ultra 
vires and illegal. 

Held, (i) As the bye-law 50 requires that 5 days clear notice shall be given of a 
resolution, the amendment was not properly passed by the General Body. Unless 
a resolution was passed or a decision arrived by the General Body at its meeting in 
the manner and after observing all the formalities prescribed by the rules the 
amendment must be treated as irregularly effected. The theory of giving notice-is 
based on the principle that members might absent themselves, as the petitioner did, 
under the impression that the meeting will pass only amendments of the bye-laws 
of which they have notice, and they would have attended the meeting and possibly 
voted down the resolution if it was in a substantially different form. 


(ii) The amendment cutting down the petitioner’s term of office is not 
a case of removal under bye-law 46 (1) and there is no question of violation of 
principles of natural justice. 


(iii) Under rule 24 (2) the Registrar may refuse to register an amendment 
obviously for the reason either that the amendment is not in accordance with the 
Act or the rules or that it has not been properly passed by the Society as required 
by its bye-laws. But if the Registrar decides to register the amendment under 
section 12 (3) of the Act, he issues to the Society a copy of amendment certified 
by him which shall be conclusive evidence that the same has been duly registered 
and certified and any antecedent irregularity in the passing of any bye-law or amend- 
ment cannot be questioned or agitated in a court of law. Ifa rule or amendment 
as passed is contrary to the provisions of the Act or to other laws, the jurisdiction 
of the Court to determine the legality of the amendment or the rule exists. But 
where the question is not one in regard to the legality of any amendment or the rule, 
but merely raising a point of irregularity in a matter intra vires the Society, the 
registration of the amendment or rule by the Registrar is conclusive and cannot 
be questioned in a Court. So, though the amendment has not been properly 
passed as there has been an informality in its passing, the court cannot give effect 
to this finding by reason of the provisions of section 12 (3) of the Act. The irregu- 
larity in the passing of any rule or amendment of a bye-law cannot form the subject- 
matter of any complaint in a Court of law, after the amendment has been registered 
and certified by the Registrar. 


Indian and English authorities discussed. 
M. K. Nambiar and CG. F. Lous for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) with the Special Government 
Pleader (V. V. Raghavan), E. Venkatesam, P. Kothandaramayya and V. V. Krishna- 
murthy for Respondents. 


V.P.S. Petition .dismissed. 


39 


Rajamannar, C.F. and Umamaheswaram, F. Madappa v. Athmaramayya Setti. 
12th February, 1954. S.A. No. 436 of 1948. 

Madras Agriculturists Relief Act (IV of 1938), section 8—Applicability, i 

If a debt continues to be the same in substance the fact that there are two 
documents subsequently, where there was originally one, as évidence of the debt 
and acknowledgment of the liability, would not prevent the application of the 
Explanation to section 8 of the Madras Agriculturists Relief Act. There may 
be two vouchers in respect of the same debt, which originally was covered by only 
one voucher, without the continuity of the debt being broken in any manner. 

(1941) 1 M.L.J. 39; (1949) 2 M.L.J. 768, Referred. 

(1943) 1 M.L.J. 190, distinguished. 

T. K. Subramania Pillai and S. M. Mohiuddin for Appellants. 

M. Krishna Barathi and K. S. Desikan for Respondents. 





R.M. Appeal allowed. 
[Full Bench] 

Subba Rao, Panchapakesa Ayyar j Chinna Ramayya v. 

and Rajagopala Ayyangar, F]. Venkaraju and another. 

23rd February, 1954 A.A.A.O. No. 156 of 1954. 


Hindu Law—Liability of son’s share for repartition debt of father—Decree against 
the father alone after partition in respect of a prepartition debt—If could be executed 
against the son’s share. 

Under Hindu Law it is settled that a son is liable even after partition for the 
prepartition debts of his father which are not immoral or illegal and for the pay- 
ment of which no arrangement was made at the date of partition. But æ decree 
against the father alone, obtained after partition, in respect of such debt cannot 
be executed against the property that is allotted to the son on partition. As the 
separated share of the son cannot be said to belong to the father nor has he any 
disposing power over it or its profits, which he can exercise for his benefit, the provi- 
sions of section 60, Civil Procedure Code would operate as a bar to the attachment 
and sale of any such property in execution of a decree against the father. 

(1952) 2 M.L.J. 83 (S.C.), followed. 

On principle it does not make any difference whether the son was made a party 
to the suit but subsequently exonerated or whether he was not made a party at 
all. The exoneration of the son in the suit would not make any difference in the 
application of the principle that a decree against the father could not be executed 
after partition against the properties allotted to the son’s share. 

A.I.R. 1929 Mad. 848 ; (1944) 1 M.L.J. 436, explained and held not sound. 

B. V. Ramanarasu for Appellant. 

Neti Subramaniam for M. Ramakrisha for 1st Respondent. 





R.M. — Order set aside. 
Govinda Menon and Rajagopalan, 77. Alex Rodrigues v. 
26th February, 1954. R. S. Prasad and others. 


A.A.O. No. 533 of 1951. 

Arbitration, agreemeni—Variation of time for submitting award or substitution of arbitra- 
tor—Necessity for Stamp dutyp—Failure to affix stamp—Agreement—If admissible—Practice. 

An endorsement on an arbitration agreement extending the time for giving 
the award, amounts to a fresh agreement entered into between the parties and 
it requires to be stamped under the provisions of the Stamp Act and if it is not so 
stamped it is not admissible in evidence. 

In an agreement by which the name of-one arbitrator is substituted for another, 
there is as it were a novation or a fresh agreement and as such the provisions of 
Article 5, Clause (c) of Schedule I of the Indian Stamp Act are attracted and the 
agreement should be stamped under the said provisions. 

When objection was taken to the admissibility of such a document before the 
court, the penalty and stamp duty having been collected at a later stage of the 
same proceedings, either in the court of first instance or in appeal the admissibility 
cannot again be questioned. 
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f It cannot be said that merely because such an agreement has passed through 
the arbitrators and had been acted upon by them without any objection as to the 
absence of stamp duty and penalty, it cannot be rejected by the court even if no 
stamp duty and penalty has been paid before the court. 

27, C.W.N. 513; A.I.R. 1924 Cal. 794, Referred. 

K. Srinivasa Rao and M. G. Kamath for Appellant. 

K. Vital Rao for Respondent. ` 


R.M. i — š 
Krishnaswami Nayudu, F. Shanmugha Velayudhaswami 
15th March, 1954. v. Siva Jiothi Veliangiri Goundar 


S.A. No. 1788 of 1951.- 


Code of Civil Procedure (V of 1908)—Order 35, Rules 4 and 5—Inter-pleader sutts— 
Scope of—Deciston as to title-—If entirely barred—Practice—Decision on question of title 
to be left open to an independent sutt. á 

The only qualification that is laid down in Order 35, Rule 5 is that in an inter- 
pleader suit it is not any person that makes a claim that could be added as party, 
but only persons making a claim through the landlord. But in a suit where after 
the demise of the landlord, the question arises as to who will be entitled to collect 
the rent among his representatives or other persons rege to be entitled to rent, 
the procedure laid down in Order 35, Rule 4 has to be followed. 


The question of title is not entirely foreign to the scope of an enquiry in an 
inter-pleader suit ; but on the other hand Order 35, Rule 11 enjoins the courts to 
try the suit in the ordinary manner, if it is not possible to adjudicate the title on 
the admissions of the parties or other evidence. 

I.L.R. 33 Mad. 220 referred and held a peculiar case. 

The provisions relating to inter-pleader suits have been incorporated in the 
Code with a view to give relief of discharge to persons against whom claims are 
made adversly to one another. The purpose would be carried out if the person 
affected by these claims is released from liability which could be achieved by 
directing the plaintiff in such cases to deposit the amount and dismissing him from 
the suit instead of allowing the parties to fight out their rights in the suit itself ; ° 
nothing could prevent the court in appropriate cases from directing the contesting 
claimants to a separate suit to establish their respective title to the property. 


T. P. Gopalakrishnan for Appellant. 
M. R. Narayanaswami for Respondent. 


R.M. —— Decree modified. 


Satyanarayana Rao and Raiagopalan, 77. Louis Dreyfus & Co., Ltd. v. 
18th March, 1954. 7 State of Madras. 


T.R.C.- No. 48 of 1953. 


. Madras General Sales Tax Act (IX of 1939), section 2 (h), Explanation 2—If re- 
pugnant to Sale ‘of Goods Act (III of 1930)—Competency of legislation. 

The provision in Explanation 2 to section 2 (h) of the Madras General Sales 
Tax Act; 1939 is not repugnant to the provisions of the Sale of Goods Act as the 
Sale of Goods Act does not contain any provision. fixing the situs of sale. 

(1953) S.C.J. 373, followed. 

As the power of the Provincial Legislature to enact the Sales Tax Act was derived 
exclusively from item 48 of the Provincial List to the Government of India Act, 
1935 and as the Sale of Goods Act, an existing Indian Law, related to an item 
in the concurrent list, the subject-matters of the two enactments were entirely differ- 
rent and the power of the legislation is derived from different entries, no question 
of repugnancy under section 107 of the Government of India Act arises. 

L.R. 74 I.A. 12 and (1950) 1 M.L.J. 760 (F.C.), Referred. 

R. Narasimhachan for Petitioner. 

The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. aeeie _ Petition dismissed. 
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+ Samasundaram, f . + 777s DE . Shanmughasundaram Jn re. 
19th March, 1954. Cri. R.C. .No. 1194 of 1953. 
: Cri. R.P. No. 1127 of 1953. 

Madras Village Panchayats Act (X of 1950), section 106—Scope of. 

Where a public servant embezzles some property entrusted to him and thereby 
commits criminal breach of trust he is not doing an act in execution of his duty. 

An Executive Officer of a Panchayat Board authorised to operate on a bank 
account might have acted as a public servant when he operates the account and 
draws the money, but he cannot be deemed to have acted as a public servant, in the 
official discharge of his duty, when he misappropriates the money. In such a 
case, the previous sanction of the Local Government is not necessary under section 
106 of the Madras Village Panchayats Act, 1450, to prosecute the officer for the 
offence of misappropriation. : 

V. Sundararajan and P. S. Varadan for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


R.M. —— Petition dismissed. 
Satyanarayana Rao and Rajagopalan, FJ. ' Ramachandra Rao v. 
1gth March, 1954. State of Madras represented by 

g Z C.T.O., North .Madras. 


“3 G.R.P. No. 288 of 1952. 

Madras General Sales Tax Act (IX of 1939), section 12-A (5) Proviso—Appeal under 
—Power of Appellate Tribunal to increase the turn-over—Legahty. ` 

‘The Appellate Tribunal under section 12-A of the Madras General Sales Tax 
Act, 1939 has no power to increase the quantum of turn-over in an appeal by an 
assessee as the Tribunal is not the assessing authority, The power given under 
the second proviso to section 12-A (5) does not enable the Appellate Tribunal 
to amend the assessment by itself. No appeal is provided for under section 12-A 
at the instance of the tax department. 

A. Subramania Aiyar for Petitioner. 

The Government Pleader (C. A. Vythilingam) for the State. 


R.M. Order modified—Petition dismissed. 
Satyanarayana Rao and Rajagopalan, 77. ` i “Mahalakshmi Textile Mills, 
19th March, 1954. S Ltd. v. The State of Madras, 


T.R.C. No. 180 of 1953. 


Madras General Sales Tax Act (IX of 1939)—Exempiton of tax—Claim under— 
Extra terniortal sales—Scope of—Person buying goods- through agenis—RIf carries on busi- 
ness in those places. - x 

Though an assessee ear-marked a certain quantity of goods for the purpose of 
export and export only which he was obliged to allocate under the Cotton Textiles 

Export Control) Order, 1949, he cannot claim the exemption from sales-tax under 
Article 283 (1) (b) of the Constitution unless the sale is the occasion for the export. 
For it is not the export alone that entitles an assessee to exemption but the sale 
in the case of export. Where the assessee sells the goods to an exporter he cannot 
claim the exemption. The sale which ‘is the occasion for the export commences 
from the time when the agreement of sale is entered into with a foreign buyer. 
A purchase anterior to ıt by an ‘exporter and sale to an exporter by another person 

. would not be within the limits of integrated activity of the sale which occasion 
the export. A sale by an assessee to an exporter, who ultimately exports the goods 
under a sale are beyond the limits and cannot bẹ treated as sale in the course of 
export which attracts the exemption. ~ 

3 S.T.C. 433 and 4 S.T.C. 205, referred. 

If a person, through his agents,. makes purchases from various places in the 
State, merely because oF those purchases (apart from the definition of ‘ place of busi- 
ness’ added by the later amendment—Vide Rule 3 (4) of the Madras General 
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‘Sales Tax Rules; r939) he cannot be treated as carrying on business at all places to 
which his agents went and purchased the goods. The more definite and tangible 
test is indicated in the licence Form No. 1 that there should be a branch of the busi- 
ness and not merely a stray act of purchase through his own agents or by himself. 
Alladi Kuppuswami for Petitioner. 
- The Assistant Government Pleader (X. Veeraswami) for Respondent. 


R.M. —— . Order modified— 
Revision dismissed. 

Mack and Krushnaswami Nayudu, JJ. Subbayamma v. Buchi Venkayya and others. 
22nd March, 1954. 8.C.C. M.P. Nos. 10920, 


12347 and 13117 of 1953. 
Practice—Leave to appeal to Supreme Court—Leave granted to one party—If leave 
could be withheld from others—Each appeal—tIf should be separately certified as fit. 
Per Mack, 7.—When leave is granted to one party to appeal to the Supreme 
Court against any decree, leave cannot be withheld from other parties seeking 
to appeal from the same decree, although it may be that had they individually 
applied for leave, their applications would have been rightly dismissed for failure 
to comply with the requirements of Article 133 (1) (a) or (6) of the Constitution 
of India. This category of cases can be brought within the scope of Article 133 
(1) (c) of the Constitution as being fit cases for appeal to the Supreme Court by 
reason of one party to the appeal having been granted leave. In such cases it 
is not necessary that the High Court should certify that each appeal sought to be 
filed against the appellate decree involves a spearate substantial question of law. 


Per Krishnaswami Nayudu, 7—Where there is scope for the céntention that 
there is a common question in controversy which would be applicable to the entire 
case, it will be inequitable to grant leave in respect of a portion of the subject- 
matter and refuse it in respect of the remaining part and in such cases nothing 
would prevent the court from treating the case as a fit one for appeal to the Supreme 
Court under Article 133 (1) (c) of the Constitution. But it cannot be laid down 
as a general proposition of law that in all cases when leave is granted to one of the 

arties to the appeal to the Supreme Court, the other parties also are entitled to 
leave as a matter of course, even though their applications could not be enter- 
tained under Article 133 (1) (a) and (6) of the Constitution. 

G. Chandrasekhara Sastri and K. Bhimasankaram for Petitioners. 


P. Somasundram,, N. Bapiraju and M. S. Ramachandra Rao for Respondents. 


- -R.M. -_ Leave granted. 
Satyanarayana Rao and Rajagopalan, FF. $ State of Madras. v. 
24th March, 1954. i Ralli Bros., Ltd. Madras. 


l VA T.R.C. No. 12 of 1953. 
Madras General Sales Tax Act (IX of 1939) and Madras Sales Tax Appellate Tribunal 
Regulations, 1951-—Dtscretion of Tribunal to excuse delay in filing an appeal —If can be 
interfered with in revision by the High Court—Madras General Sales Tax (Turnover and 
Assessment) Rules, 1939—Rules 5 (1) (k) and 18 (2)—Manner in which deduction is to 
be worked out by a manufacturer of ground-nut oil. 

Under Rule 18 (2) of the Madras General Sales Tax (Turnover and Assessment) 
Rules, 1939 a manufacturer of ground-nut oil is entitled to deduct from the total 
turnover of the oil, which should be taken into consideration, the value of the ground 
nuts which he purchased from which he produced the oil. 

When the Appellate Tribunal has considered on the facts of a particular case 
that they should exercise their discretion in excusing the delay in filing an appeal, 
that discretion cannot be interfered with in’ Revision by the High Court. 

The Assistant Government Pleader (K. Veeraswami) for Petitioner. 

C. Doraiswami instructed by Messrs. King and Partridge for Respondent. 


R.M. . ? — ' Petition dismissed. 
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~- ‘Rajagopala Ayyangar, F,-- . ~- Gopala Iyer v. President, Dt. Board, Tiruchi. 
“ae 2th March, 1954. ž : “W:P. Wo! 328 of 1953. 
~; Madras Local Boards Act (Y of 1920), ‘sectiom 72——Powers of dismissal of Officers 
-by Local Board—Validity of an order of dismissal when can be questioned» ‘ 
Though a general power of. dismissal of the officers and servants of a local 
board is vested in the Board under section 72 of the Local Boards Act, the 
. power can be exercised dnly ‘subject to the observance of the formalities prescribed 
«by the rules framed in that behalf by the Local Government. Š 
But where an appointment of an officer is itself not valid due to the failure 


“of the local authority to consult the proper authority as- fas ai by the rules, 
tofficer concerned cannot complain of the termination of his appointment which 


‘was not legally effective. re 


"C.K. Viswanatha Aiyar for Petitioner. f 


Petition dismissed. 
s - eee 


“RM. 
E. B] | 
Rajamannar, C.F., Rajagopala Ayyangar: - S. I. Co-op. Insurance Society <#, 
w and Umamaheswaram, J}. T i ` Madras Corporation. 
19th March, 1954. ` Case Ref. No. -61 of 1950: 


A ` -Madras City Municipalities Act (IV of 1919), sections 3 (9-A) and 110 and Schedule 
IV, Rule 7—Company—lf includes Co-operative Societies—Liability to tax—When arises— 
“ Paid-up capital’—Meaning of. ; i ; ee 
` © Reading section 110 ofthe Madras.City Municipalities Act along with Rule 
7 of Schedule IV, societies which do not have a paid-up capital ayé not liable to 
the tax on companies though they may be companies within the definition of section 
a GA) othe Ace ae ee 
. «On account of the extended: definition: of ‘ company’ ïn section’3 (g-A) of 
‘the Act, co-operative societies may als6 be liable to tax on companies: But the 
iuse of the words ‘ paid-up capital’ in Rule’, ef Schedulé 4 makés the. intentigh 
of the ‘Legislature clear and’ societies ‘with no paid-up. capital. carindt be subject 
sto the tax.: (Interpretation of Taxing Statutes considered and discussed). 2 : 
% “Ac Society ‘Which, has no stated share capital cdn‘ have “no paid-up -capital. 
Though the word ‘ capital ° can be given a liberal and*éxtended. meaning, the words 
““ paid-up capital” can havé no meañing and significance except in antithesis to the 
‘nominal or stated capital of a company. It will be straining the language beyond 
ithe breaking point td say that a society which has no share capital’ at all hag any 
‘paid-up capital. . ie A Oe OY eae a 
* LLR. 55 Mad. 282, followed.. ` eS ar a eae ie 
LL.R: 11 Mad, 238, referred, © -o e 07 ak 


The words ‘ paid-up capital ’ in tule 7-of Schedule IV of Madras ity Munici- 
palities Act must be given the technical meaning which is usually given to-.those 
‘words ; namely“so much of the authorised and stated capital of a company which 
‘its, shareholders or ‘subscribers have paid up. f oe -` 
` K. Subba Rao for Applicant. 
1° Dr. V. K. John of ‘Messrs. Fohn and Row for Respondent. 

_ RM. . f aan -Reference answered accordingly. 
Os ae ae ah Gv. Beischel Capon eae ` 


- soe a a 
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“Krishnaswami Nayudu, J. - . Syed Joharan Bivi v. Muhammad Kaséim, 
++ gand March, 1954. S. A. No. 128 of 1950. 
4 Mohamedan Law—‘ Mushaa” or gift of an undivided share—Validity—scope ‘of. 
The Mohamedan Law doctrine relating to the invalidity of gifts of Mushaa 
(undivided share in movable or immovable property) is wholly unadapted to 
a progressive state of society and ought to be confined within the strictest limits, 
The term Mushaa derived from Shuyuu meaning ‘confusion, denotes that 
the gift of an undivided share would naturally create confusion in the property 
being enjoyed by the donee and that is the reason why such gift is considered to 
be irregular and not void. If the property is capable of division and if at a later 
stage the property could be divided and handed over to the donee though the gift, 
at its inception may be irregular, it cannot be considered to be void at any time. 
T. S. Kuppuswami Aiyar for Appellant. 
C. A. Md. Ibrahim, T. S. Santhanam and V. C. Viraraghavan for Respondents. 


RM. , —— Decree modified. 
Umamaheswaram, J. Rama Ayyar v. Raju Reddiar. 
23rd March, 1954. Appeal No. 590 of 1950. 


‘Civil Procedure Code (V of 1908), section 35 and Order 34, rule 10—If mutually 
exclusive—Costs in mortgage suit—Principles of awarding. 

Section 35 of the Code of Civil Procedure is quite general in terms and its 
application is not excluded by Order 34, rule 10, Civil Procedure Code. ae 
_ + Order 34, rule 10, ‘provides that normally the .costs of the suit on a mortgage 
should be added to the mortgage money and should be recoverable from the mort- 

ed properties. That does not imply that where the hypotheca is not sufficient 
for tie recovery of the mortgage amount, costs should not be awarded inst the 
mortgagor personally under section 35, Civil Procedure Code. What rder 34, 
rule 10, Civil Procedure Code, provides is that if the conduct of the mortgagee 
äs unreasonable his costs ought not to be added to the mortgage money. 

(1939) 1 M.L.J. 6, differed. 

(1942) 2 M.L.J. 124, referred. 

S. Ramachandra Aiyar and S. Rajagopala Aiyar for Appellant. 


R.M. — Decree modified. 
Satyanarayana Rao and Rajagopalan, JJ. Dy. Commissioner of Commercial 
24th March, 1954. ` Taxes, v. Marshall Sons & Co. (India). 


: 5 f T.R.C. No. 236 of 1953. 
© Madras General Sales-tax Act (IX of 1939), section 3 (2) (i)—Rate of tax—Motor 
pehicle—Agricultural tractor—If motor vehicle. 

. A vehicle is a carriage or conveyance of any kind used on land. A carriage 
or conveyance is used either to carry passengers or persons or goods.: An agricul- 
tural tractor is not used to convey anything and it is employed for agricultural 
‘operations. Hence it is not a motor vehicle subject to the additional levy of tax. 
(Vide G.O. No. 10 (Rev.) dated 2nd January, 1951, exempting tractors from tax 
under section 3 (2) of the Act.) : 

The Assistant Government Pleader (K. Veeraswami) for the Petitioner. 

SV. B. Row and G. V. S. Iyer for the Respondent. 


RM. ” — Petition dismissed. 
Basheer Ahmed Sayeed, F. Venkatasubbamma v. 
a6th March, 1954. ‘ ; Subbaramiah, 

Š A.A.O. No. 33 of 1952. 


Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949), section 5 (1) 
(b}——Concubine—Meaning of—Concubinage as ground of divorce—Onus of proof. 
"There is no provision in the Madras Hindu (Bigamy Prevention and Divorce) 
Act for the dissolution of a marriage on the ground of adultery by the wife or 
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‘husband. Section 5 (1) (b) clearly indicates the intention of the Legislature. in 
providing for. the .dissolution of a marriage between husband and wife belonging 
to the Hindu-fold. The wife should be a concubine of any other man or that she 
should be leading the life of a prostitute. 


The burden of proving that the wife is a concubine of another is on the hus 
band. A single act of adultery or a series of acts of adultery spread over a period 
will not mean that the wife is a concubine of another man as contemplated by 
the section. 


The term concubinage has acquired a certain and definite meaning. The 
connection between a concubine and her paramour though an adulterous one 
should be of a permanent nature. 

(Law Lexicon of British India by P. Ramanatha Iyer cited with approval,— 
M.L,J. Publication). as i 

K. Kotayya for Appellant. 

K. Bhimasankaram for Respondent. 


R.M. — Appeal allowed, 
Govinda Menon and Mack, FF. - ‘Velayudham, Jn re. 
«ò> 29th March, 1954. Ref. Trial No. 14 of 1954, 


Evidence Act (I of 1872), section 45—Footprints—Evidence of identity of foot- 
_prints—Admissibility. ' eee 

The opinion ofa footprint expert cannot be said to be inadmissible in evidence . 
under section 45 of the Indian Evidence Act. The study ‘of footprints to-da 
has become a science and the investigation of footprints, the manner in whi 
they are taken, their treatment and features call undoubtedly for specialised and 
expert training. Criminal Investigation Department officials who have received 
specialised training in the science of footprints are perfectly entitled to express their 
opinion about the identity of footprints, It is for the Court to examine the material 
‘and the points of similarity they depose to in support of their opinion and to come 
‘to an independent conclusion. f ? 

(1949) 2 M.L.J. 544, differed. 

(1940) M.W.N. (Crl.) 85, rejected. 

Y. Rami Reddy for Appellant. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


R.M. — Appeal dismissed, 
‘Chandra Reddy, J. Thimmure'Reddi, Jn re. 
goth March, 1954. Cr. Rev. G. No. 1065 of 1953, 


Crl. Rev. Pet. No. 1002 of 1953, 

Criminal Procedure Code (V of 1898), section 157 (1)—Duty of an officer under. 
Although the word ‘forthwith’ is used in section 157 (1) of the Criminal 
` Procedure Code with reference to the sending of report to the Magistrate, it governs 
-also the clause ‘shall proceed to the spot’. It is absolutely necessary that the 
- police-officers concerned should conform to the provisions of this section as strictly 
-as possible. ‘The proviso to that section permits the officer concerned not to proceed 
-in person or to depute a subordinate officer to make the investigation if he thinks 
that the crime is not of a serious nature. But, when he decides to do that, it is incum» 
“bent upon him to state in his report to the Magistrate the reasons for not complying 
-with e requirements of sub-sections (1) of section 157, Criminal Procedure Code, 


O. Chinnappa Reddi and P, Ramakrishna for Petitioner, 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

R.M. — — ` Petition allowed— 
oy 8 & s EE Sentence modified, 
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cRajagopdla Ajyangar, J. `- > =~ Lakshthinarayaria Rao v: State’ of Madras. 
- Ist Abril, 1954- : W. P. No. 543 of- 195% 


Tadustrial Disputes Act (XIV of 1947), sections 33 and 33-A—Scope of — jurisdiction 
of a Tribunal to make an award under section 33-A—Conditions ta be a iii 
of business—If within section 33. 


x The foundation of a Tribunal’s award under section 33-A of the Industrial 
Disputes Act is a ‘contravention’ of section 33 of the said Act. There cannot 
„be~a contravention of that provision when the employer applies for permission 
. to close down the business but the Tribunal refuses to decide whether the permission 
sought for should be granted or not. Section 33-A is a penal provision and cannat 
be, held to be.attracted to a case where an application. preferred by the employer 
is-refused. to be decided ‘on -the merits. A Tribunal cannot „say to an applicant 
under section 33 of the Act that his petition is not maintainable or refrain froin 
deciding it on the merits and at the same time entertain a-complaint under section 
33-A based on the allegation that the employer has failed to obtain the a 
under section 33 and award relief on such a footing. - 


Quaere. -—Doës a closure of a business amount to.an alteration of the couditighs 
a service or discharge’ within the meaning of either of the aurea. or (b) 
-of section 33 of the Act which contemplates a‘running business. ¢ 


es ”, 


T. R, Srinivasan and, P. N. Venugopalan for Petitioner. E ; 


«The Special Government Pleader (V. V. Bashan) and K. S. Shetty for 'Res- 
, pondenis. Š 7 ws 


' 


Tu - „R.M. Z Ja —— Petition allqwed—Order uated. 
\ Rajamannar, CF: foes eee Naidu v. Manickkam, Chettiat. 
„2nd April, 1954- n ; C.R.P. No. 473, of? "1954. 


Madras District Municipalities ‘Act v of tao: “sections 50 (1) (b) and 51— ‘Shall 
cease to hold office’—Material point of time—District Judge ee e eenn 51 of the 
ae subiect to ea of A Court. > -> aA ' a 


“tion. of the: Bien Court. A 


A, 


E. “AAR. 1954 S.C.. 215, E 


\. 


ae gate L Aee 


A Councillor ofa Municipality ceases: automatically ‘to hold office if he bécomes 
‘disqualified.in one or other of the:ways meritioned in clauses (a): to (i) of section 
L si of the District Municipalities Act. No doubt, in cases of dispute, section 51 
:of the Act provides for recourse .to the _ District Judge. But it is not as a result 
vof the order. of thé District Judge that a Councillor ceases to hold his office. The 

“Councilor .ceases to hold -his .office because of the supervening disqualification. 
«Merely. because an application has not been filed-or had not been filed within ia 
«certain ‘time’ it cannot bè said .that the Cauncillor ‘though disqualified under aù 
“ore of the provisions (a) to (t) of section 50 (1) does not cease to hold his office till 
«the determination.by the,District- Judge. . . EROT A 


M. K. Nambiar, LS. vesaegions Aiyar and Re Thirumalachariar for Petitioner. 
eS Mahanarangam and V: ‘Venkataraman’ be Respondent. (a 


ai RM — - Petition dismissed. 
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Krishnaswamt Nayudu, F. : The Bishop of “Tiruchirapalli v. 
. 19th February, 1954. , Mrs. Retnam Aloyasius. 
S. A. No. 421 of 1951. 


Practice—Suit for mandatory iniunction—Roots or branches of trees on adioining pro- 
perty causing damage to plaintiff’s land—Removal of trees themselues—When permitted. 


In suits of the nature where a plaintiff complains that the branches of certain 
trees on the defendant’s land, adjoining his land, overhang or the roots of such 
trees extend so as to penetrate his land, it cannot always be said that the only 
relief to prevent the nuisance is to direct the removal of the trees themselves and. 
not any other form of mandatory injunction. 


The form of relief as and by way of mandatory injunction would depend upon 
the facts and circumstances of each case and the scope of the reliefs prayed for. 
There may be cases where it may be found that taking the proximity of the trees 
to the building of the neighbour and the rapid growth of the roots, the only satis- 
factory relief would be to dirgct the removal of the trees. There may be other 
cases where, if the neighbour is directed to periodically cut the roots, it may be 
sufficient to prevent any damages being caused or threatened to the neighbour. 


The principle is that the mandatory injunction granted should be one which 
could be enforced in execution and at the same time sufficient to prevent the breach 
of the obligation. 


A. Dorairaj for Appellant. 
K. Srinivasan and K. Aravamudha Atyangar for Respondent. 


R. M. — _.. Decree modified. 
Rajagopala Ayyangar, F. Subramania Iyer and another v. 
16th March, 1954- Periathambi Padayachi and Others. 


W.P. Nos. 492, 562, 563 and 565 of 1953. 


Tanjore Tenants and Pannatyal (Protection) Ordinance (IV of 1952)—(See Madras 
Act XIV of 1952)—Section 6 (1) and (3)—A tenant who has voluntarily surrendered his 
holding—tIf entitled to be restored to possession. 


The provisions of the Madras Ordinance IV of 1952 [since replaced by Tanjore 
Tenants and Pannaiyal Protection Act (XIV of 1952)] and the rights conferred 
by it have effect notwithstanding any contract. The only pre-requisites which 
are necessary for a tenant to claim NAA to possession of land under the Ordi- 
nance are set out in section 6 (1) of the Ordinance. i 


It is not a condition of the right to restoration that the tenant should have 
been dispossessed from his holding by an act of the land-owner. Even in cases 
where a tenant voluntarily surrenders possession of the lands, if he satisfies the 
other conditions of section 6, he would be entitled to restoration of possession of 
the lands. 


The word ‘ may’ in section 6 (3) of the Ordinance conferring powers on the 
Conciliation Officer must be treated as obligatory. 


The proper view to take of the combined effect of section 3 (a) and section 6. 
of the Ordinance is to hold the contract to be in force, and notwithstanding its 
existence, the tenant is only given certain statutory rights which he might exercise 
if he fulfils the requisites of the statute. 


G. R. Fagadisan and S. Somasundaram for Petitioners. 


The Special Government Pleader (V. V. Raghavan), S. Sitarama Aiyar and. 
S. Rajarama Atyar for Respondents. 


R.M. — : Petition dismissed. 
NRC 
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Satyanarayana Rao and Rajagopalan, Ff. B. M. Amina Umma v. 
16th March, 1954- Income-tax Officer, Kozhikode. 
W.P.No. 726 of 1953. 


Indian Income-tax Act (XI of 1922), section 16 (3) (a) (ii)—Income of minor admitted 
into partnership—Inclusion in the other pariner assessee’s income—TIf ultra vires the Central 
Legislature—Government of India Act, 1935, Schedule VII, List I, Entry 54—Constitution 
of India, Aris. 14 and 19 (1) (g)—If offended. 


There is nothing in Entry 54 of List I of Schedule VII of the Government of 
India Act, 1935, which limits the legislative field of the Central Legislature not 
merely to tax on persons but further to limit the scope to tax only to the income 
of the person assessed. Entry 54 does not indicate whose income may be taxed 
by the Central Legislature. No limitation is placed upon the power of the 
Legislature as to the person who should be taxed in respect of his income. Hence 
it cannot be said that the Legislature has no power to enact section 16 (3) (a) 
(ii) of the Income-tax Act which seeks to lay a tax liability on the minor child’s 
income on the parent. 2 


The incidence of the tax does not limit the taxing power given to the Legis- 
lature. Section 16 (3) (a) (ii) of the Act provides only for a tax on income. It 
does not cease to- be a tax on income either in form or in substance, though it pro- 
vides for the incidence of the tax not on the person whose income is assessed to tax 
but on another. There is nothing in the fundamental concepts of income-tax to 
prevent the imposition of the incidence of the tax on a person other than the per- 
son whose income is to be assessed. 


Section 16 (3) (a) (i) ofthe Income-tax Act doesnot offend in any way Article 
19 (g) of the Constitution. It is true that only a limited class of persons come with- 
in the provisions of section 16 (3) (a) (ii) of the Income-tax Act. But judged 
either by the circumstances in our country that prevailed when the amending Act 
which introduced the present provision was passed or by the circumstances that 
continue to prevail even now, it cannot be said that the classification adopted in 
section 16 (3) (a) (ii) of the Act is either unreasonable or has not a just and reason- 
able relation to the object of the Act. Within the class that falls within the pur- 
view of section 16 (3) (a) (i) there is no inequality in the operation of the taxing 
provision. ‘There is thus no denial of equal protection of the law within the mean- 
ing of Article 14 of the Constitution and the impugned provision does not violate 
Article 14 of the Constitution. 


K. Rajah Aiyar, B. Pocker and G. Maheswaran for Petitioner. 
C.§. Rama Rao Sahib for Respondent. 


R.M. —— Petition dismissed. 
Ramaswami, F. A. G. Radhakrishna Naidu v. 
2grd March, 1954. A. G. Govindarajalu Naidu. 


Application No. 1112 of 1954 in 
C.S. No. 678 of 1949. 


Madras High Court Original Side Rules, O. XIX, R. 1 and Madras Indebted Agriculturists 
Temporary Relief Act (V of 1954), Sections 3 and 4—Application for transmission of decree on 
the Original Side to District Munsiff’s Court for execution—Opposed by judgment-debtor on the 
ground of being an agriculturist—Matter to be decided by the Transferee Court—Trans- 
mission of decree cannot be stayed. : 


Where an execution petition for transmission of a decree passed on the Original 
Side of the High Court to the District Munsiff’s Court for execution was opposed 
by the judgment-debtor on the ground that he being an agriculturist, execution 
ought to be stayed under Madras Act V of 1954 : 

. Held, the question regarding the executability of the decree before the expiry 
-f the Act is a matter for the decision of the transferee court. The scope of sec- 
tions.3 and 4 of the Act is that any application or further proceedings which by 
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itself would result in the execution of a decree for payment of money or would 
result in the eviction of a tenant on the ground of non-payment should stand stayed 
but does not include ministerial acts like transmission of a decree. , 

O. Radhakrishnan for Petitioner. 

K. Raman and K. N. Subramaniam for Respondent. 


V.P.S. E Appeal allowed. - 
Chandra Reddy, F. Chenchu Gangi Reddi v. 
23rd March, 1954. State of Andhra. 


Crl. Rev. Case No. 884 of 1953 
(Crl. Rev. Pet. No. 830 of 1953). 
Code of Criminal Procedure (V of 1898)—Section 161 (3)—Scope of—Provision, if 
mandatory. < 
Under section 161 (3) of the Code of Criminal Procedure, a Police Officer is 
not obliged to reduce into writing the statement of every witness he examines 
but when he does it he should make a separate record of the statement made by each 
witness. This does not mean that he should take down the statement verbatim, but 
it is esseatial that he should make a separate record of the statement of every one 
of the witnesses and it is not sufficient for him to say that one witness corroborates 
the other. ; 
A contravention of this sub-section, which is a mandatory one, is a serious 
irregularity which vitiates the whole trial. 
O. Chinnappa Reddi and'P. Ramakrishna for Petitioner. 
The Public Prosecutor (D. Munikannaiah) for the Andhra State. 
R. Ramalinga Reddi for P.W. t. 


R.M. — Petition allowed.. 
Somasundaram, J. Pedda Rami Reddi and others v. 
25th March, 1954. State. , 


Crl. Rev. Case No. 1169 of 1953 
(Crl. Rev. Pet. No. 1102 of 1953). 

Code of Criminal Procedure (V of 1898)—Section 531— Applicability. 

Section 531 of the Criminal Procedure Code applies only to final orders passed 
or capable of being passed by the Court by which the order is passed, and it does 
not apply to orders by which the proceedings are initiated or to any other inter- 
locutory order, if it is not a final order. 

C. K. Venkatanarasimham for Petitioners. 

The State Prosecutor (S. Govind Swaminathan) for’ the State. 


R.M. ——. . Orders held irregular. 
Ramaswami, f. . Sachitananda Rao v. 
26th March, 1954 Madras Electricity System. - 


Application No. 965 of 1954. 

Specific Relief Act (I of 1877), section 45—Scope of—Electric supply to premises cut 
off as tenant committed default in payment of electric charges—Owner’s application for -resto- 
ration without payment of arrears—Refusal by Department to restore—Application under sec- 
tion 45 not maintainable—Right not a public one but a contractual one. 

An applicant invoking the aid of section 45 of the Specific Relief Act must 
satisfy the conditions laid down in that section, being provisos (a) to (c). These 
conditions are cumulative and all of them must be fulfilled. Further the duty to 
enforce by mandamus is the duty of a public nature, that is, the duty towards the 
applicant must have been imposed upon the public servant by a statute. It will not 
accordingly issue for a private purpose, that is for the enforcement of a merely private 
right arising out of a contract. The duties imposed on Corporations, not by virtue 
of express provisions of law or charter, or necessarily arising from the nature of the 
privileges or obligations conferred, but arising out of private contractual relations, 
involving no question of public trust or duty, will not be enforced by mandamus. 
So, where the applicant, who is the owner of certain premises, let out the premises 
and the tenant committed default in payment of electric charges and the electricity 
connection was cut off, and the tenant thereafter having quitted the premises, 
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the owner occupied the premises and applied for supply of electrical energy to the 
Madras Electricity System, and the Accounts Officer informed him that the ques- 
tion of reconnection of supply to the premises will be considered only after the 
arrears are cleared up, the right that he seeks to agitate is only one under a con- 
tract and the proper remedy of the owner is to pay the arrears to the Madras Elec- 
tricity System and get the service restored and recover the amount from his tenant. 
Messrs Raman and Raghavan for Petitibner. 
Respondent not represented. 


V.P.S. — Application dismissed. 
Ramaswami, FJ. Polite Pictures v. 
26th March, 1954. Murugan Films. 
Application No. 2045 of 

Oo. 1953, in C. S. No. 812 of 1948. 


Civil Procedure Code (V of 1908), Order XXI, Rule 50 and Order XX X—Partnership 
Act (XXIV of 1934), sections 19 and 20— Decre against a partnership—Application for 
leave to execute agai ainst a pariner—Liability disputed by such partner on the ground that 
partner who conducted pre on behalf of the firm had no authority to admit liability —Ejffect 
of dissolution proceedings on liability of partner to third parties. 

In an application by the decree-holder for leave to execute the decree obtained 
by it against a partnership in regard to one K described as a partner therein, K con- 
fences that (i) as the plaintiff served the summons relating to the suit only on the 
managing partner who gave instructions for defending the suit on behalf of the firm 
and not on him.personally the decree cannot be executed against him personally 
(ii) as the decree in the suit was passed by consent and the terms of the partner- 
ship did not authorise expressly or by implication the managing partner to admit 
liability, the decree could not be executed against K personally and (vt) as the firm 
had been dissolved and final decree proceedings’ in the suit for dissolution are 
pending, the decree cannot be executed personally against K. 


Held, reading Order XXI, Rule 50 and the provisions of Order XXX, 
Givil Procedure Code, a decree against a firm in the name of the firm 
has the samie effect as a decree against all the partners. The decree can even be 
executed personally against a partner who had not been served with the summons 
in the suit provided leave of the court is obtained and it is open-to such partner 
.to- dispute his liability when such dispute may be heard and determined in execu- 
tion. It is therefore open to K to show that the Managing Partner had exceeded 
his authority and that therefore the decree against the firm is not binding on him. 
It was, however, found on the evidence that the managing partner had acted with- 
in his authority and also that that he acted bona fide. The fact that there are dis- 
solution proceedings between the co-partners does not affect the liability of one of 
the partners to meet the claim of the decree-holder. The leave prayed for by the 
decree-holder applicant to execute the decree against K was therefore granted. 

V. N- Srinivasa Rao for Petitioner. 

T. Raghavan for Respondent. 


V.P.S. —.: Application allowed. 
Somasundaram, F. Public Prosecutor v. 
26th March, 1954. Govindaraja Mudaliar and others. 


Crl. Rev. Case 157 of 1954 
(Crl. Rev. Petn 147 of 1954). 

Indian Evidence Act (I of 1872)—Section 125—Scope of. 

What section 125 of the Evidence Act contemplates is ae the prohibition of 
the disclosure of the source from which a Magistrate or Police Officer got informa- 
tion as to the commission of an offence and not as to the custody of any documents 
or other material objects, that might have been seized and that might be tendered 
in evidence in support of the commission of the offence. 

Public Prosecutor (V. T. Rangaswami Aiyangar) in person. 

G. Gopalaswami for the Accused. 

RM. — Petition dismissed, 
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Rajagopala Ayyangar, F. Venkatavaradan v. 
goth March, 1954. Panchayat Board, Kallakurichi. 
W.P. No. 592 of 1953. 

Madras Village Panchayats Act (X of 1950), section 85—-Power to levy licence-fee— 
Scope of. 

It is clear law that a licence-fee can be levied only to reimburse a public authority 
the extra expenses which the regulation of a trade, business or activity entails on 
it. 

A fee levied by a Panchayat which has none of the usual incidents of a licence- 
fee (and where it is not shown that the Panchayat levying the fee were 
incurring any extra expense, which they legally make good by levying the fee) 
cannot be legal and is ultra vires of its powers. 

K. G. Jacob and S. K. L. Ratan for Petitioner. d 

P. Satyanarayana Raju and V. V. Raghavan for Respondent. 


R.M. — Order quashed. 


Rajagopala Ayyangar, J. Kulandayya Vanniar v. R.D.O., Tanjore. 
Ist April, 1954. W.P. No. 426 of 1953. 


Tanjore Tenants and Pannatyal Protection Ordinance (IV of 1952), sections 2 (d) and 
6 (1) and ae tenant—Who ts—Difference between applications under section 
6 (1) and (2 


Before a person can be a cultivating tenant within the meaning of section 2 (d) 
of the Tanjore Tenants and Pannaiyal Protection Ordinance (IV of 1952) (since 
Madras Act XIV of 1952) he or members of his family must contribute his or their 
own physical labour. Mere supervision of Pannaiyals could, not be characterized 
as physical labour within the meaning of the definition clause. 


There is a marked distinction between the rights of a tenant-applicant under 
section 6 (1) and under section 6 (2) of the Act. The conditions set out in the 
latter part of sub-section (4) of section 6 are appropriate and proper only 
with regard to the eviction of tenants under section 6 (1). In the other case, i.e., 
where the applicant tenant was not in possession on 1st December, 1951, the exis- 
tence on the land of a cultivating tenant is a complete bar to the application. 


R. Gopalaswamt Aiyangar for Petitioner. 


The Special Government Pleader (V. V. Raghavan) and G. R. Fagadisan for 
Respondent. 


i ` 


R.M. . . — Petition allowed. 
Somasundaram, F. ° State of Madras v. Mylappa & Co, 
Ist April, 1954. Crl. Appeal No. 93 of 1954. 


Code of Criminal Procedure (V of 1898), section 403—Prosecution of an individual 
partner of a firm for failure to pay tax under Sales Tax Act—Acquittal on, the ground 
that the firm would have to be prosecuted and the individual partner cannot be separately 
prosecuted—Subsequent prosecution of the firm for non-payment of tax for the same year— 


Partner already acquitted—If could be joined in the prosecution. 


Under the Madras General Sales Tax Act an individual partner of a, firm was 
prosecuted for non-payment of sales-tax for a particular year and it ended in an 
acquittal on the ground that the partner could not be prosecuted separately as a 
detalier since the firm was the defaulter. 


A subsequent prosecution was launched against the firm represented by its 
partners, including the partner already prosecuted, for non-payment of the tax 
due in respect of the same year. 

Held, the partner already prosecuted cannot be put again for trial in respect 
of’ the non-payment of sales-tax for the same year, for which he was prosecuted 
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before and if he cannot be put on trial, the other partner by himself alone cannot 
also be put up for trial. 
The State Prosecutor (S. Govind Swaminadhan) for the State. 
M. Gopalaswami (Amicus Curiae). 


R.M. ' —— Appeal dismissed. 
Satyanarayana Rao and Rajagopalan, F}. Sri Meenakshi Mills, Ltd. v. 
5th April, 1954. Dy. Commercial Tax Officer, Mathurai. 


T.R.C. No. 46 of 1953. 
Madras General SalesTax Act (IX of 1939)—‘ Dealer’ sand ‘ business ’—Scope of 
terms. 
The word ‘business’ in the Madras General Sales Tax Act is used in the commer- 
cial sense, an integral part of which is the motive to make profits by sales or pur- 
‘chases and if this is wanting, a person buying or selling would not be a ‘ dealer’. 
Where an assessee factory was under a duty to maintain canteens for the benefit 
of their employees under the Factories Act and Rules and the canteens were to be 
run on a non-profit basis, the assessee cannot be considered as ‘ dealers’ in respect 
of these turnovers and they are not sales in the course of any trade or business of 
the assessee within the meaning of the Sales Tax Act. 
K. Subramaniam and Alladi Kuppuswami for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) for the State. 


R.M. — Petition allowed. 
Rajamannar, C.J. and Umamaheswaram, 7. Eluru Municipality v. 
7th April, 1954. Gomini Veera Manikyam. 


L.P.A. Nos. 100 and 101 of 1951. 

Madras District Municipalities Act (V of 1920), sections 3 (3), 215—Building— 
Meaning of. 

It is true that the definition of a huilding under section 3 (3) of the Madras 
District Municipalities Act includes a wall. But it must not be overlooked that 
this definition is subject to the condition ‘ unless there is anything repugnant in the 
subject or context’. It is not as if wherever the word ‘ building’ occurs, the entire 
definition can be substituted always. The definition should be appropriately 
applied according to the context. The mere demolition and reconstruction of the - 
walls on new foundations will not amount to reconstruction of a building. 

The word ‘ affect’ in section 215 of the Act should be given a liberal meaning 
so as to mean ‘ materially or substantially affect’ and not technically or mathe- 
matically affect the dimensions of a building. 


K. Kuitikrishna Menon for Appellant. 


` 


Y. G. Krishnamurthi for Respondent. ` , 
R.M. — Appeal dismissed. 
Subba Rao, F. Subramaniam v. Ganapathi Pillai. 
9th April, 1954. C.R.P. No. 662 of 1954. 


Madras Indebied Agriculturists (Temporary Relief) Act (V of 1854), section 2 (a)— 
Agriculturist—If includes a Hindy joint family. 

The word ‘ person’ in section 2 (a) of the Madras Indebted Agriculturists 
(Temporary Relief) Act is comprehensive enough to take in a joint Hindu family. 
That the word is used in the same sense in which it is understood in other Acts is 
apparent from the wording of the explanation to the section itself. If a Hindu 
joint family is assessed to income-tax, it is taken out of the definition of an agri- 
culturist. 

Scope of Explanation to section 2 (a) (ii) left open. 

M. S. Venkatarama Aiyar and R. S. Venkatachari for Petitioner. 

R. Ramamurthi for Respondent. 


R.M. — Petition dismissed. 


\ 
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Satyanarayana Rao and Rajagopalan, FF. T. K. Mohmed Zackeria and Co.,, 
- 19th March, 1954. - Vaniambadi v. The Government 
of Madras represented by the Deputy 

Commercial Tax Officer, Tirupattur.. 

T.R.C. No. 135 of 1953. 


_ _ Madras General Sales Tax Act (IX of 1939)—-Turnover and Assessment rules—Rule 
16—Hides and skins—Assessment of tanner—Purchase of untanned hides by a licenced tanner 
for tanning by himself—Subsequent sale—When taxable. i 


Under Rule 16 of the Madras Sales-Tax Turnover and Assessment Rules à 
tanner may be taxed on the purchase price only if his purchase was from a licenced’ 
dealer of untanned hides and skins, and if his purchase was only for the purpose 
of tanning by him. Until these two conditions were satisfied, the levy of the tax 
by the department could not be justified. As regards the second of the fwo `condi- 
tions, the language of the rule “ sold to the tanner ” and the language of the return 
Form A-4 prescribed by the rules in which the assessce is required to state the amount 
for which hides and skins were purchased for tanning by the assessee, as well as 
the exemption under sub-clause (3) of S. 16 is intended to. avoid the possibility 
of successive tanners being taxed under this rule. If the tanner purchases from 
a licensed dealer and then sells it without tanning to another tanner, who is also a 
licensed tanner and so on, all these tanners could be taxed under this rule; and unless 
a limit of the nature viz., that the purchase must be for tanning by the tanner him- » 
self, is imposed, the multi-point tax cannot be avoided. If, however, after the 
return is made by the tanner, showing the amount for which he purchased untanned 
hides and skins for the purpose of tanning by himself, he changes his mind and 
exports them, and he happens to be the last dealer, he can be taxed, and it will 
be open to him to claim a refund of the tax already paid on the purchase price as 
provided by Rule 15 (5) of the Turnover and Assessment Rules. No hardship 
therefore would be caused to the assessee if having purchased untanned hides and 
skins for the purpose of tanning by himself, he subsequently changes his mind and 
exports them or sells them to others. . 


K. V. Venkatasubramania Aiyar, K. Srinivasan and K. Narayanaswami for Petitioner.. 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. — Orders accordingly.. 
Ramaswami, 7. i Chengalvaroya Chetty: v. 
19th March, 1954. i A R aradaraja Chetty. 


T.O.S. No. 2 of 1953. 


Will—Probate—Application for—Duty of Court—What is sound disposing state of 
mind—Thumb impression of executant—Sufficient to constitute signing—Effect of nonregis- 
tration of a will. 

In an application for the probate of a will it was contended that the will was 
not true and genuine, that it was not validly executed, and that the testatrix was 
not in a sound disposing state of mind. 

Held, (i) The object of probate proceedings is to determine the question of" 
representation of the deceased for the purpose of administration of the estate only., 
It is sufficient if the Court is satisfied that the applicant has a beneficial interest 
in the whole or in a part of the property of the deceased. Such being the scope 
of the enquiry, matters decided in granting letters cannot be res judicata in a 
subsequent title suit. 

(ii) To constitute a sound disposing state of mind, the testator must be able- 
to exercise a competent understanding as, to the general nature of the property, 
as to the state of his family, and as to the general condition and claims of the 
objects of his bounty, as to the nature of the instrument he executes and as to the 
general nature and: general objects and -the provisions jit contains. , If he can do- 
that, though he may be very feeble and debilitated in understanding, and be at’ 
the.-point of death; itds‘enough. =m =o. SCA 
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(iii) The execution of a will requires that it should not only be in writing 
but must also be signed by the testator. A thumb impression of. the testator is 
sufficient to constitute signature. 


(iv) The nonregistration of a will can be taken into account only when it 
coexists with suspicious circumstances. 


On the evidence it was found that there was a valid execution of the will in 
a sound disposing state of mind, that there was proper attestation and that the terms 
of the will were natural and hence probate was ordered to issue. 


V. S. Ramanujachart for Plaintiff. 
P. Krishnamachariar and T. R. Ramachandra Aiyar for Defendant. 


V.P.S. — ‘ Probate issued. 
Satyanarayana Rao and Rajagopalan, F7. i Sri Chandramouleswara Oil 
25th March, 1954. Company, Kurnool, v. State of Madras. 


T.R.C. Nos. 25 & 26 of 1954. 


` Madras General Sales Tax Act (IX of 1939) and Turnover and Assessment rules— 
Rules 5 and 18 (2)—Deduction of cost of groundnut purchased from the turnover of sale of 
groundnut oil—Reason behind the rule. : 

The object of rule 5 of the Madras Sales Tax Turnover and Assessment Rules, 
1939, being to determine the taxable net turnover, the turnover of the sale of the 
oil which is contemplated by rule 18 (2), as the taxable turnover from which the 
purchase turnover of the groundnuts from which the oil was extracted should be 
deducted. The exemption is based upon the principle, that on the same commodity 
the dealer should not be called upon to pay the tax twice over. If he had already 
paid tax on the purchase turnover, and if’he converted those groundnuts into ‘oil 
and sold the oil, on the sale turnover of the oil which includes the purchase price 
of the groundnuts, he should not again be called upon to pay the tax. For that 
purpose and in order to avoid double taxation on the same commodity this deduc- 
tion is allowed. 


V. S. Rangaswami Ayyangar for Petitioner. 


R.M. SS Assessment modified. 
Rajagopala Ayyangar, F.' D.P. Samiah v. Corporation of Madras. 
7th April, 1954. 7 W.P. Nos. 87, 88 & 89 of 1954. 


Madras City Municipal Act (IV of 1919), section 287 (1)—Licence under—When 
can be refused. : . 

The reasons for which a licence applied for under section 287 (1) of the Madras 
City Municipal Act can be refused under sub-section (5) ‘are indicated by the ‘last 
portion of Schedule VI to the Act. It must have reference to danger to human 
life, wealth or property, or likely to create or cause a nuisance. These are the 
relevant factors that could be taken into consideration in refusing a licence. 


When a statutory power is confided to an authority vested with a discretion 
to exercise it, the power or the discretion must be exercised in the spirit of the 
enactment and for the purposes for which the power is confided to such authority, 

~ (1890) 24 Q.B.D. 375, ‘referred. - 

. (1952) 2 M.L.J. 28, distinguished. 

16 Mad. 230, followed. : 

` The power to refuse a licence cannot be used for the Purposes of indirectly 
evicting the tenants of the property of the Corporation. ' 
Messrs. Raman and Raghavan for Petitioners. 
T. Rama Prasada Rao for Messrs. John and Row for Respondent. 


kA > iPajiion-allowéd—Ořdsrsq washed. 
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Balakrishna Ayyar, 7. ‘ Ahmed Hussain v. Saidani Bi. 
12th April, 1954. f C.M.P. No. 3796 of 1954. 
Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954), section 2 (b) 


and section 3—Explanation (iii)— Debt’—Scope of definition—Execution of a decree 
Jor 1ecovery of possession of house—If liable to be stayed. 


Suits for the recovery of rent or compensation for the use of house property 
are outside the scope of Explanation (iti) to section 3 of the Madras Act V of 1954. 
The proviso to Explanation (it) of section 3 applies not only to suits for possession 
of land but houses as well. Merely because a decree for recovery of house property 
includes a decree for costs it cannot be said that the decree is one for recovery of 
a debt and as such covered by Madras Act V of 1954. In practically every suit 
there is a claim for costs and as a general rule, when the plaintiff succeeds,the Court 
grants him costs. To say that because a plaintiff has succeeded 4nd he has been 
awarded costs, the defendant gets the protection of Act V of 1954 would be to 
reduce the entire proceedings to a farce. The Act does not make any distinction 
between compromise decrees and others. 


P. B. Singarachari for Petitioner. 
E. R. Krishnan for Respondents. 
R.M. Petition dismissed. 


— 


‘Satyanarayana Rao and Rajagopalan, JJ. The Indian Coffee Board v. State of Madras. 
14th April, 1954. G.R.Ps. Nos. 2111 and 2112 of 1952. 


-Madras General Sales Tax Act (IX of 1939) and the Indian Coffee Market Expansion 
Act (VII of 1942)—Jndian Coffee Board created by the latter Act—Whether a ‘ dealer’ with- 
in the meaning of the Sales Tax Act. 


Under the Indian Coffee Expansion Act, coffee produced by a registered 
owner is divisible into two parts (1) the internal quota which the registered owner 
is empowered to deal with and (2) the excess over its internal quota which he is 
required to surrender and is not free to sell in the market. The effect of surrender- 
ing to the pool is to place the coffee at the absolute disposal of the Board, and there- 
after the owner has no right except to share the sale proceeds of the pool as pro- 
vided by thé Act after the coffee is marketed by the Board. The Board has, there- 
fore, absolute control over the coffee surrendered to the pool and is treated practi- 
cally as the owner of the coffee for purposes of sale and for distributing the sale 
proceeds to the registered owners in proportion to the value of the quantity surren- 
dered by them to the pool. The Board when it sells the coffee of the pool does 
undoubtedly aim to make a profit though not for itself, and is therefore carrying 
on business within the meaning of the Sales-Tax Act which uses the word ‘ busi- 
ness’ in a commercial sense with a profit-making motive. The Board, which ig 
an incorporated body is a legal person and comes within the definition of ‘ dealer? 
in the Sales-Tax Act. The fact that the Board is not entitled to the profits of the 
pool, except to the small extent of the excess which could, with the sanction of the 
Central Government, be diverted to the general fund, would not make any differ- 
ence, as the profit under the Sales-Tax Act, need not necessarily accrue to the dealer 
who carries on the business of buying or selling as in the case of commission agents. 


Weldon v. Smith, L.R. (1924) A.C. 484; James v. Commonwealth of Australia, L.R. 
(1936) A.C. 378 and the Peanut’s case, 48 C.L.R. 266, referred to. 
M. Subbaraya Ayyar and F. Sethuraman for Petitioner in both. 


The Advocate-General (V. K. Tiruvenkatachari) and the Assistant Government 
Pleader (K. Veeraswami) for Respondent in both.. 


V.PS. a Petition dismissed. 
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Chandra Reddy, J. i T. Nichodemus, Jn re: 
23rd April, 1954- Crl. Rev. Case No. 211 of 1954. 
(Crl. Rev. Pet. No. 194 of 1954.) 


Criminal Trial—Practice—Right of an accused to ratse preliminary objections to the 
prosecution. 

There is no provision of law precluding an accused person from raising a pre- 
liminary point going to the very root of a case. Such preliminary points should 
be raised and decided at the outset so that the time of the Court could be saved and 
the accused person would also be saved trouble and unnecessary expenditure. 
There may be cases in which preliminary points should not be allowed to be raised, 
But there are cases where the objection goes to the very root of the maintainability 
of the complaint and in such cases it is not only permissible but desirable that such 
objections should be raised at the earliest possible opportunity and decided so that 
unnecessary waste of time of the Court and of the litigant public might be avoided, 


(1953) M.W.N. 34: (1952) 2 M.L.J. 400 ; (1952) M.W.N. 845, differed. 
(1953) M.W.N. 769, referred. ` 

V. L. Ethiraj, A. S. Sivakaminathan and M. Narayanamurthi for Petitioner. 
The Public Prosecutor (Andhra) (D. Munikanniah) for the State of Andhra. 


RM. Petition allowed. 

\ 
Satyanarayana Rao and Rajagopalan, FJ. Sathappa Chettiar v. 
28th April, 1954. Ramanathan. Chettiar. 


S.R. No. 55250 of 1953 in O.S.A. 
against G.S. No. 311 of 1951. 

Court-fees Act (VII of 1870), section 7, clause (iv) (b)—Section 7, clause (v) and 
Schedule If, Article 17-B, section 7, clause (iv-A)—Suit for partition by an excluded co- 
parcener of a Hindu joint family—Court-fee payable—Mode of valuation. 

In a suit for partition of joint family properties by a coparcener excluded 
from possession, ad valorem fee should be paid on the amount at which the relief 
sought is valued under section 7, clause (t0) (b) of the Court-fees Act. That pro- 
vision applies if the plaintiff is not in joint possession but the pro however 
continues in the possession of the other members of the family. To such a suit 
neither section 7, clause (v) nor Schedule II, Article 17-B of the Court-fees Act 
applies. Schedule II, Article 17-B would apply only if the plaintiff is in joint 

ession of the property with the other members of the family as the suit is then 
T itended only to bring about a change in the form of enjoyment of the property. 

Where in the case of a decree to which a Hindu father or joint family manager 
was a party, a son or other junior member not made a party eo nomine to the previous 
suit in which the decree was passed, seeks relief on the ground that it is not bind- 
{ng on his-share of the property, section 7, clause (iw-A) would not apply as there is 
no reason or justification in law to compel the plaintiff to sue to set aside the decree 
merely because under certain circumstances the father or manager had a right to 
represent the junior members. 


LL.R. (1940) Mad. 259 : (1940) 1 M.L.J. 32 (F.B.), explained. 

R. Gopalaswami Aiyangar for Appellant. 

The Assitant Government Pleader (K. Veeraswams) for the State. 

R.M. Á Reference answered accordingly. 
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Krishnaswami Nayudu, 7. Governor-General in Council by 
and April, 1954. Secretary, Ry. Dept. v. 
ene Sakalchand Bhabhutmall. 

S. A. No. 1658 of 1947. 

Railways Act (XIX of 1890), section 75 and clause (xi) of schedule II—Articles 
made of glass—Glass bangles—If glass articles—‘ Parcel’—Meaning of. - 

Glass bangles is one of the articles that comes within the description of articles 
specified in clause (xi) to the second schedule to the Railways Act. No distinction 
can be drawn between glass and glass bangles within the meaning of the category 
of specified articles. s 

In its primary signification a parcel is a number of quantity of things put up 
together. A package or a parcel is an entity by itself. The goods may be wrapped 
up in single package or they may be kept loose. Then each article would De a 
different parcel. Under section 75 of the Railways Act it is not the value of the 
consignment as a whole, but the separate value of different packages or the items 
which form the consignment that should be declared, aoue. they form part of a 
whole consignment. 


Messrs. King and Partridge for Appellant. 
C. V. Dikshitulu for Respondent. : 
R.M. —_——. Appeal dismissed. 


Rajamannar, C.F. and Umamaheswaram, F. - Shanmugavelu Pillai v. 
and April, 1954. Karupannaswami Pillai. 


l L.P.A. No. 42 of 1951: 

Code of Civil Procedure (V of 1908), Order 21, rule 53 and Civil Rules of Practice 
Rule 178—Sale in contravention of—If void. 

Rule 178 of the Civil Rules of Practice provides that ‘ no decree shall be ordered 
to be sold in execution of another decree’. But the provision of Order 21, rule 53 
Civil Procedure Code and rule 178 of the Civil Rules of Practice are intended only 
for the protection of the holder of the decree sought to be sold in execution of another 
decree or the ‘person seeking execution against it. The judgment-debtor under 
the decree which is proceeded against has in any event to satisfy the judgment out- 
standing against him and it can make no difference to him as to who puts it into 
execution so long as he has not to pay twice over and whatever equities he has 
against his judgment-creditors are safeguarded. 

LL.R. 34 Mad. 442 and 59 L.W. 43, followed. 

I.L.R. 6 Mad. 418, distinguished. 

LL.R. 45 Bom. 343 and 67 M.L.J. 669, differed. 

It is not open to such a judgment-debtor, a decree in whose favour has been’ 
sold in execution of another decree against him, to question the validity of the 
sale of his decree or the right of the purchaser ‘of such a decree in court auction- 
sale to execute it. 


K. S. Ramabadra Atyar and S. Tyagaraja Aiyar for Appellant. ' 
S. Rajaraman for Respondent. 


R.M. ——_ Appeal dismissed. 
Satyanarayana Rao and Rajagopalan, FF. . Ganon Dunkerly & Co. v. 
5th April, 1954- State of Madras, 


C.R.P. No. 2292 of Ig52, 

Madras Ceneral Sales Tax Act (IX of 1939), section 2 (b) and (i)—‘ Sale and Works 

Contract’—Inclusion of ‘ works contract’ within the scope of © sale ’—Validitp—Dealer-— Who 
is. 

The Government of India Act, 1935, was enacted. by the British Parliament 

and the draftsmen and the Parliament must have been well aware that the ears 
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sion ‘ sale of goods’ had acquired a legal import by that tifne, and it’is legitimate 
therefore to presume that the expression was used in the sense in which it was under- 
stood inlaw. ~~ ~' |< 
Sale of goods, therefore, means a contract whereby property in the goods is 
actually transferted by the seller to.the buyer. Jt is not an .¢xecutory contract 
but an executed contract and the transfer-of the property in the goods is fora price, 
i.e., for money consideration.. As price ig an` essential element of a contract of 
sale, barter is ruled out from a. transaction of sale of goods, pe 
The power, therefore, of the legislature and the field which is open to the legis- 
lature to levy a tax on sales could not extend to anything other than a transaction 
of sale, which is well known to law, ‘The then provincial ‘legislature had no 
power under item 48 of List II of,the’ 7th schedule to the Government of India 
Act, 1935, to levy a tax upon.’ transactions which do not constitute in law sale of 
goods. Any attempt of the legislature. to tax under the guise of or under the 
pretence of such a power, transactions, which are wholly outside it, will be .ulira 
vires and must be declared irivalid. ake iG 
` A contract purely for the supply of labour and work is not a contract of salé 
of goods, as labour and work cannot be,deemed to be goods in any sense of the term. 
Building contracts are always considered in Iaw as entire and indivisible in the 
sense that the complete fulfilment of the prontis¢ by one party is‘a condition prece- 
dent to the right of the party to call for the fulfilment of any part of the promise 
by the other. There is no element of sale.of the-materials used in the building sepa- 
rately. In particular contracts, having régard to its terms, there may’ be an inten- 
tion to pass the ownership in the materials for a price agreed upon between the 
arties, in which ‘case such contracts might contain an element of sale of goods. 
nless there is an intention iri the contract specifically to pass the pro in the 
materials as and when they are brought to the site, the property in-the materials 
passes only when they are fixed to'the building and the contract is treated as an 
entire contract to build. There is no element o sale of the material in such a con- 
- tract, as the contract is not in substance and-in effect a contract to sell the materials 
as goods. The ultimate result of . executing such a contract is to bring into 
existence immovable property and not movable property and the contract there- 
fore ‘does not become a contract relating to sale of goods but is only a contract to 
build.. f 
Similarly in the case of a chattel, which has to be produced by -the supply of 
labour and work of the contractor and also by the supply of materials necessary 
for producing the thing, the property m the material passes when the property in 
the larger corpus itself passes to the other pdrty. The contract is one—the supply 
of the chattel. There is no contract for the-sale or purchase of the materials separa- 


dum. 


Hence the Provincial Legislature has no power to tax transactions which are 
not sale of goods, and the provision, of law authorising the levy of sales tax on works 
contract are ultra vires and void.” : 

A dealer under the Act means any person who carries on the ‘business of buying 
or selling goods. ‘ Business? in the definition does not include-every activity which 
in popular sense is called business. The word business should be understood in 
a commercial sense as involving an activity designed to earn profit. The words 
‘buying and selling ’ are qualified by the expression $ carries on the business of’. 
The mere supply of foodgrains to workmen, as an amenity and welfare measure, 
by an employer, without any profit,- will not make the employer a dealer within 
the meaning of the Act. > Se 

[Interpretation of statutes, and Constitution discussed. „Case-law considered.] 

_K. V. Venkatasubramania Aiyar and T. S. Padmanabha Ayyar for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) and The Assistant Government 
Pleader- (K. Veeraswami) for Respondent., AT oe : 
Shh, o ae eee ‘ie. 1° Petition alowed. 
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Somasundaram, F. i In re Srinivasa Narasimha Bayanaker. 
gth April, 1954. ee Crl.R.€. 42 of 1954 
! Cr.R.P. No. 42 of 1954. 
Madras Prohibition Act (X of 1937) and section 162, Criminal Procedure Code and 
son 25, Evidence Act—Statement of accused to a Prohibition Officer—If inadmissible in 
em l. x r 
Section 53-A of the -Madras Prohibition Act expressly makes a prohibition 
officer a Police officer within the meaning of section 125 of the Indian Evidence Act: 
This by implication means that he is not a police officer within the meaning and 
for the purpose of other sections of the Evidence Act, viz., section 25 to 27. If so` 
he would not be a poiice officer within the meaning of section 162, Criminal Pro- 
cedure Code, as well. , E : 
- The Madras Prohibition Act is a self-contained Act prescribing its own proce- 
dure by virtue only of certain provisions of which some of the rovisions of the Code 
of Criminal Procedure are made applicable. Hence a prohibition officer under, 
the Act is not a police officer either within the meaning of section 162, Criminal 
Procedure Code, or within the meaning of section 25 of the Evidence Act. Hence 
the statement made by an accused person to a prohibition’ officer doing investiga- 
tion under the Madras Prohibition Act is not barred under section 25 of the Evi- 
dence Act or 162 Criminal’ Procedure Code.~ i 


Public Prosecutor v. Paramasioam, (1953) 2 M.L.J. 189, distinguished. 
A. S. Sivakaminathan -for Petitioner. 
The Public Prosecutor (C. Munikanniah) for the Andhra State. 


R.M. f Petition dismissed. 
Govinda Menon and Chandra Reddy, FF. Santhaji Rao v. Chinnayya Setti. 
15th April, 1954. A.A.O. No. 566 of Ig5I+ 


Code of Civil Procedure (V of 1908), section 2 (5)—Foreign judgment—Decree passed 
in Mysore State after its accession to the Indian Union—If capable of execution against a 
judgment-debtor residing in Madras State. . ; 

Persons residing in the present Part A or Part C States of the Indian Union 
can no longer be regarded as non-resident foreigners vis-a-vis Part B States. A 
decree obtained in one | art of the country ‘is enforceable in any other part of the 
country. i 

' [Articles 1, 5 and 261'of the Constitution referred.] Fai 

A decree-holder, who has obtained a decree in courts of Part B State, can execute 
his decree in any part of the Indian Union. ` 

Quaere : The Courts in Mysore State have no authority in Madras State and 
have not been established by the Central Government. Whether they are conti- 
nued by the Central Government or not is debatable. 

¢: Is a decree passed by a foreign court an absolute nullity in the sense 

that it could not be enforced at all at any time or is it a nullity in a limited sense, 
namely, that it could be executed when once the court which passed the decree had 
ceased to be a foreign court by reason of a subsequent merger or accession of the 
State in which such a court was situate. f 

A.LR. 1952 Mysore 69, A.LR. 1954 Rajasthan 4, A.I.R. 1954 Cal. 67, referred. 


A.LR. 1951 Bom. 190 and A.J.R. 1951 Bom. 195 (F.B.) contra. Question” 
left open. 

G. Venkatarama Sastri for Appellant., Fas 

D. R. Krishna Rao for’ Respondent. ` 


RM cegas, a ~ Appeal dismissed. 


Sonlasundaram, J. Sowbagiammal v. Raphel. 
15th, April, 1954. Cr.R.C. No. 74 and 75 of 1953. 
pore . Case Refd. 2 and 3 of 1953. 
1 Griminal Procedure Code (V of 1898), section 346 (1)—Action under—If applies to 
cases where Magistrate has no jurisdiction’ to try the case—“ Case is one which should be 
tried or committed by some other Magistrate *”—Scope of. 
Under the earlier Code of Criminal Procedure ‘as it stood in 1861 and 1872 
a Magistrate could invoke the power to stay proceedings and submit the case to a 
Magistrate to whom he is subordinate (corresponding to the present section 346 
(1)) only when he was not competent to try or commit for trial. The compe- 
tency referred to in the earlier enactments refers to the pdwer of the Magistrate 
as defined in schedule III of the Code and not the competency as regards terri- 
torial jurisdiction, Under section 346 (1) of the Code of Criminal Procedure as 
it now stands, a Magistrate can act under it if in-the course of an enquiry or trial 
there is evidence to warrant a ption that the case is one which should be 
tried or committed by some other Magistrate. Section 346 (1) does not apply to 
cases where a Magistrate has no jurisdiction to try the case. In such a case the 
proper course is to return the complaint under section 201 (1) of the Code for pre- 
sentation to the proper Court. care 
` Assistant Public Prosecutor (A. C. Muthama) for the State of Madras. 
Complainant and Accused not represented. 


R.M. _--_e_ Reference not accepted, 
Subba Rao, F. Arunachalam v. Election Tribunal, Vellore. 
22nd April, 1954. x W.P. No. 885 of 1952. 


Representation of the People Act (XLII of 1951), section 7 (d)—Disqualification 
under—Interest in a contract with the appropriate Government—What amounts to—Person 
holding a licence under a scheme of yarn control and distribution—If within the prohibition— 
Licence—When becomes a contract. 3 
. he principle underlying the prohibition enacted in section 7 (d) of the Re- 
presentation of the People Act, 1951, is to obtain for the public body concerned the 
disinterested advice of its members, so that they are not put in a position where 
their duty and interest conflict. In construing a provision intended to keep a 
legislature beyond any suspicion in the interests o nite morality, a liberal construc- 
tion should be put upon the section. The beneficial effect of it should not be allowed 
to be whittled down by subtle argument based upon a conflict of powers or the 
law of agency. The question to be answered is whether the contract is between 
the appropriate Government and the candidate. If an ex facie contract with the 
appropriate Government is disclosed the disqualification immediately attaches 
to it. The source of the appropriate Government’s power to enter into such a 
contract is not of any relevance. 

A person holding a licence under the Yarn Dealers Control Order as the State 
nominee under a scheme of control and distribution of yarn by the Government 
of India will be within the disqualification mentioned in section 7 (d) of the Act 
as all the ingredients of a contract, offer, acceptance and consideration are present 
in the scheme of licensing. 

There is an essential difference between a bare licence and a licence supported 
by consideration. There is also a distinction between the two questions, namely, 
whether a licence is revocable and whether the , licensee can be made liable for 
damages for breach of a contract in revoking a licence contrary to the terms agreed 
upon between them. A licerice supported by consideration, though revocable gives 
rise to a cause of action for damages if the revocation is contrary to the terms agreed 
upon between the parties. 

Whether it is a licence issued under the statutory powers conferred on an authority 
or licence issued by any individual there is no real difference in the application 
of the legal principle. A licence is only a permission and therefore is revooable ; 

_ but if the licence is issued subject to terms that were agreed upon between the parties 
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and the agreement embodying the terms is supported by consideration, the licence 
would be a contract. 

M. K. Nambiar and K. Venugopala Menon for Petitioner. 

V. Srinivasan for the Special Government Pleader (V. V. Raghavan) for 1st and 
and Respondents. 

D. Munikanniah and R. D. Indrasenan for 5th Respondent. 


R.M. Petition dismissed, 
Govinda Menon and Mack, 77. C.V.R.M. Ramaswami Chettiar v, 
23rd April, 1954. A.K.RM.M.C.T. Chidambaram Chettiar, 


AA.O. Nos. 656 and 657 of 1952. 


Specific Relief Act (I of 1877), section 95—Decree for specific performance—Contract 
becoming incapable of pérformance subsequent to decree—Execution of the decree sought for— 
Practice. 

A decree for specific performance of a contract of sale is in the nature of a 
preliminary decree and the court that passed the decree has full powers to deal with 
any point that might arise subsequently, including if necessary an application for ` 
further time. Where subsequent to such a decree for specific performance the 
contract has become incapable of performance the court itself which passed the 
decree has ample powers under section 35 of the Specific Relief Act to grant parties 
on application their equitable rights consequent on such supervening facts, 

LL.R. 46 Mad 148, referred. 

Where in a suit for specific performance of a contract of sale of lands in an estate, 
a decree for specific performance was given and subsequent to the decree, before it 
could be executed, the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948 was passed, the contract has become both impossible and unlawful. The 
Estates Abolition Act clearly divested the title of the proprietor and vested it in 
the Government. It is impossible in law for the proprietor to execute any sale 
deed conveying title in those properties. It would also be unlawful for him to do 
80, 


Reading section 56 of the Contract Act with section 35 of the Specific Relief 
Act, the procedure to be adopted in such cases is for the court which passed the 
decree for specific performance to declare its own decree void, which it can and should 
do. 

The equities as regards the resulting rights or damages arising consequent on 
such declaration have to be determined on the facts of each case and no hard and 


fast rule can be applied. 


R. Gopalaswami Ayyangar for Appellant. 
T. Krishna Rao and S. Ramayya Nayak for Respondent. 


R.M. Orders accordingly. 
Somasundaram, J. Ramaswami Ayyar v. State of Madras., 
. 26th April, 1954. Crl.M.P. No. 527 of 1954, 


` Criminal Procedure Code (V of 1898), section 196-A—Complaint under—Main object 
of the offence complained of cognisab bject sought to be attained bv resort to non-cognisable 
offence—If section applies. 

There is a recognisable difference between the object of a conspiracy and 
the means adopted to realise the object. If they are separable, then even if the 
object is sought to be attained by resort to non-cognisable offences, sanction is not 
necessary. It does not matter if the object is erroneously mixed up with the state- 
ment of methods of attaining it in the body of the complaint. 

Where the main object of the accused is to commit cheating, which is a pa ae 
sable offence, no complaint as required by section 1g6-A of the Criminal Procedure 
Code is necessary. : ; 
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~ S. Krishiamurthi, B. T. Sundararajan and V. Meenakshisundaram for Petitioner. 
State Prosecutor ee nuamanadian). for the Siati 


k M, eee A a Petition dismissed 
Subba Rao, F. “ . e)l Kurmilla Lingayya v. Sitharam ‘Agarwala. 
+ 28th April, -1954. C.R.P. No. 847 of 1952. 


Code of Civil Procedure (V of 1908), sections 19 and co and Order 1, rule 3— Scope of ` 

Order 1 and Order 2, Civil- Procedure Code, are conceived in the interests of 
iy for the expeditious disposal of suits and for preventing multiplicity of proceed- 

It is not intended to override the express provisions prescribing the limits of 

the -Curts jurisdiction. It is therefore necessary. that the said orders should be 
ae consistently with the sections prescribing rules for jurisdiction. If so read, it 
follows that the rules providing for joinder ‘of parties and clubbing different causes 
of action can only apply to cases of defendants residing within the jurisdiction of a 
particular court and in respect of cause of action arising within its jurisdiction. 

I.L.R. 4g Cal. 895 and A.I.R. 1948 Cal. 268, referred. 

C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for Petitioner. 

N. Chandramouli for a ae 


“R.M. . Petition dismissed. 
Somasundaram, F. , - In re'Kota Dana Rao. 
. 29th April, 1954. By oa ee Crl.R.C. No. 853 of 1953. 


(Cr.R.P. No. 800 of 1953)- 

Madras Gaming Act (II of. re ‘sections 6 and 9—Presumption under section 6— 
If sufficient to sustain a conviction under section 9. 

Though there is nothing in the Madras Gaming Act which prevents a magis- 
trate from convicting an accused upon the sole evidence of the presumption raised 
by section 6 of the Act, still invariably it has been the practice not to commit on 
such evidence alone unless there is something more in addition to the presumption 
raised under that section. A conviction under section g of the Act merely on the 
presumption raised under section 6 cannot stand. 

Kulandavelu Chettiar v. Emperor, (1938) 2°M.L.J. 266, Followed. 

T. V. R. Tatachari for Petitioners. 

s The Public Prosecutor (Andhra) (C. Munikanniah) for the Andhra: State. 


R.M. 7 Conviction set aside.: 
Rajamannar, C.J. and Umamaheswaram; 7. . - -  Varadappa Chettiar v. 
. -4th May, 1954. Vasundara Devi. 


“a C.M.P. No. 4332 of 1954. 

Madras Indebied Agriculturists’ ( (Temporary Relief) Act (V of 1954), Section 3— 
‘Decree for payment of money passed in a suit for the recovery of a debt ’+—Scope of. 

The words ‘ for consideration received’ in the definition of the term ‘ debt’ 
under the Madras Act V of 1954, apparently do not relate to the contract as such, 
to support which some consideration or other is necessary, but they refer to the’ 
liability to pay a sum of money. The liability must be for consideration received, 
no doubt under a contract. When the liability to pay the money for which a decree 
has been passed is not for consideration received by him (the judgment-debtor), 
the judgment-debtor is not entitled to any relief under Madras Act (V of 1954). 

` V. C. Gopalarainam for A. K. Sreeraman for Petitioner. 
K. Krishnaswami Atyangar . and N. C. Raghavachari for Respondent. 
RM. >>: ; ; : Petition apr 


r 
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Rajamannar, C.F. and Umamaheswaram, F. Muthuvadivelu v. Regiona 
7th May, 1954. Transport Authority, N. Arcot Dt. 
W.P. No. 893 of 1953. 

Motor Vehicles Act (IV of 1939) and rules—Section 58 (2) and rules 183 and 185— 
Renewal of a route permit under—Effect of—Original permit invalid—Renewal of such a 
permit—Validity of. 

Though for certain purposes a renewed route permit may be treated as a 
‘fresh permit, the valid: ity of a renewed permit depends on the validity 
of the original permit. If for any reason, subsequent to the grant of the 

original permit it is eventually diecided by a competent tribunal that it 
was wrongly granted, the result would be as if no permit had ever been 
granted at all. If that be so, there could not be a renewal of such a 
non-existent permit. If however, a renewal had been made, such renewal would 
cease to have any effect after the original permit had been set aside. Even if there 
be other applications for a permit along with an application for renewal of a permit, 
an application for renewal of a permit gets a preference over others, a prefererice 
founded on his having already a valid permit. If the original permit were to be set 
aside, it would mean that the renewal was obtained on the basis of a qualification 
which the applicant did not really possess. In equity, he should disgorae the 


benefit so obtained. 
1 M. K. Nambiar for the Petitioner. 
Special Government Pleader (V. V. Raghavan) for 1st Respondent. 


K. Rajah Aiyar and Miss Perveen Amiruddin for 2nd Respondent. 


R.M. Petition dismissed. 


[EnD or (1954) 1 M.L.J.] 
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NOTES OF INDIAN CASES. 


INCOME-TAX OFFICER v. INDIAN INSURANCE AND BANKING CORPORATION, LTD., 
SALEM, (1953) 2 M.L.J. 496. .. se 


This is an interesting decision in regard to the priority of Crown debts ov 

debts due to private persons. It holds that the rents and profits collected by a 
receiver appointed by a Court in a simple mortgage suit in prosecution of an equi- 
table remedy open to the mortgagee do not constitute part of the security as such 
„and they cannot be appropriated by the mortgagee in priority over a Crown debt. 
In England, Crown debts have from very early times enjoyed a privileged posi- 
tion. In Coke on Littleton, it is observed : “ The King, by his prerogative, regular- 
ly is to be preferred in payment of his duty or debt before any subject, although the 
King’s debt or duty be the latter ; and the reason thereof is : for that thesaurus regis 
est fundamentum belli et firmamentum pacis ®?. In Rex v. Curtis, Chief Baron Parker 
said : “ By the common law the King has a prerogative of preference in payment 
to all his subjects, and to be first satisfied ; the reason of it is given in Sir William 
Herbert’s case®, quia thesaurus regis est pacis vinculum et bellorum nervi ”. The reasoning 
of Coke and Parker, C.B., shows that the right of the Crown rested on the broad 
‘foundation that, the destination of the debt when recovered is the state treasury. 
The principle seems to be also detur digniori let it be given to the more worthy. The 
rule of English common law is contained in the maxim ae jus domint regis et 
subditi concurrunt jus regis proeferri debt—where the King’s and the subject’s title concur, 
the King’s title must be preferred. See R.v. Wells*. In Inre Henley & Co5., where 
a company was wound up under the provisions of the English Companies Act -of 
1862, the question was raised whether the Crown has a right to payment in full 
of debt due from the company. for ‘property tax accrued before the commencement 
of the winding up in priority to the other creditors. In that context, James, L.J., 
stated : “ Whenever the right of the Crown and the right of a subject with respect 
‘to the payment of a debt of equal degree come into competition, the Crown’s right 
prevails. Whether, therefore, the debt is treated as a debt of record, or of speciality, 
or of simple contract, there being a priority in the Crown, it is right that the debt 
should be paid ”. The principle is no novelty in India. Yajna has said : 
A debtor shall be forced to pay his creditors in the order in which the debts were 
contracted, after first discharging those of a priest or the King®. Katyayana has 
enjoined : If there be many debts at once, that which was first contracted shall 
be first paid after those of a King or a priest learned in the Vedas’. Despite this, 
the applicability in this country of the English doctrine relating to the priority 
of Crown debts was doubted in Ramachandra v. Pitchaikannt®, but the consensus of 
opinion is that it applies, see The Secretary of State in Council for India v. The Bombay 
Landing & Shipping Go., Lid*. By reason of this priority, it has been held that the 

court can, on application and without a,formal attachment being issued, order 

payment of a Crown debt due by a debtor where there are funds in court belong- 


I. 131 b. 6. II, 41. "i 
2. . Parker R. 95 100. . 7. Cited in Vyavahara Mayukha, Ch. V, 
3. 2 Rop. 12 b. s. iv, pl. 9. 7 

4 16 East 278, 282. 8. fare LLR. 7 Mad. 434. Be 

5. (1878) 9 Ch. D. 469 (C.A.). 9. (1868) 5 Bom. H.GR. 23. a 
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ing to the debtor, Manickam Chettiar v. Income-tax Officer, Madura South’, It is, 
however, to be remembered that a Crown debt is not a secured debt in the sense 
that there is no specific property charged with its payment and it cannot there- 
fore have priority over a mortgage debt. Itis a privileged debt but not a secured 
‘debt. The question assumes importance where priority has to operate over the 
rents and profits of property subject to a mortgage, collected, for instance, by a 
receiver, In Penney v. Todd*, it was held that the possession of a receiver in a mort- 
gage suit is prima facie for the benefit of the party who has obtained the appoint- 
ment and he is bound to make over to the party the entire income in discharge of 
his dues. In Maharajah of Pittapuram v. Gokuldoss Goverdhandoss*, it was laid down 
that where a receiver is appointed at the instance of an equitable mortgagee, the 
‘mortgagee will have a preferential right in the rents and profits as against the ordi- 
nary creditors of the mortgagor. ‘The reason for the preference is that as an equi- 
table mortgagee is entitled as against the mortgagor to the rents and profits of 
the mortgage security if it is insufficient to discharge the mortgage debt, and: 4s 
the holder of a money decree, even if it is at his instance a receiver has been ap- 
‘pointed (where the order of appointment creates no charge), is not in the posi- 
tion of a secured creditor, the equitable mortgagee will have the better title in a 
‘contest between the two ; see Khader Mohideen Sahib v. Nagu Bait. In Ma Joo Tean v. 
‘Collector of Rangoon®, Page, C.J., observed : “ I am disposed to think ihat the appoint- 
ment of a receiver by the court under Order 40, rule 1, in no way diminishes or 
enlarges the title to the property which comes into his possession so far as the person 
otherwise entitled to it is concerned. It follows therefore ihat the sums of money 
in the hands of the receiver are not sums payable to the mortgagor, but form part 
-of the mortgaged property upon which the debt due to the mortgagee was secured. In 
these circumstances, in my opinion, the Crown is not entitled to be paid this sum in 
priority to the party entitled to it, namely, the mortgagee-decree-holder’’. In 
that case, the mortgage was an English mortgage and the rents and profits could 
as such be legitimately regarded as part of the mortgaged security with the result 
, that the claim of the Crown cannot take precedence. In Sambasiva ‘Chettiar v. 
‘Secretary of State for India in Council’, in a suit on a simple mortgage, a receiver 
was appointed over the mortgaged: properties. An amount was due from the mort- 
gagor, to the Government in respect of kudimaramath which had accrued due before 
the appointment of the receiver. In a claim for directions to the receiver to pay 
-the amount due tothe Collector, Wadsworth, J., said that in India a simple mort- 
gage does not bind the rents and profits of the hypotheca, that ihe appointment 
of a receiver in such a suit does not enlarge the scope of the mortgage, that the mort- 
gagee has no charge over the rents and profits in the hands of ihe receiver and as 
such the claim of the Collector will have pridrity, and the reason for giving pre- 
ference, to the mortgagee over the simple creditors is by. way of justice and equity 
to ensure that the mortgagee shall not be damnified by the protraction of the suit. 
“The view taken in the instant decision is in accord with the principles laid down in 
Sambasiva Chettiar’s cases. ` E ° f ; a 


(d 


- BINGARAM, In re, (1953) 2'M.L.j. 526. 


` It is well-settled law that the prosecution must prove the guilt of the prisoner. 

‘There is no such burden laid on tlie prisoner to prove his innocence. It has been: 
‘said that throughout the web of English Criminal Law one golden thread is always 
to be seen that it is thé duty of the me to prove the prisoner’s guilt, and 
that no matter what the charge or where the trial, ihe principle that the prosecu- 
tion must proye the guilt.of the prisoner,is part of the common law of England and 
no attempt to whittlé it down can be entertained, see Woolmington v. The Director 
.. (1939) 1 M.L.J. 351 (F-B.). 

PAR 


95. 5 
ai 26 W.R. 502. 5. (1934) LL.R. 12 Rang. 437: ALR. 


(1931) 61 M.LJ. 11: LLR. 54 Mad. 1934 ee ey 
; 3 5 40) 1) + 429. - -1 


1 
2 
3 
565. 
4. (1939) 1 M.LJ. 730: AIR. 1939 Mad. 
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of Public Prosecutions.” This is also the principle of Indian Criminal law., The. 
question is how, in the, light of this background, the presumption arising under 
section, 114, illustration (a) of the Evidence Act is to be assessed. Section 114 pro- 
vides: The court may presume the existence’ of any fact which it thinks likely to. . 
have happened, regard being had to the common course of natural events, human, 
conduct and public and private business, in their relation to the facts of the parti- 
cular case. And illustration (a) states that the court may presume that a man 
who is in possession of stolen goods soon after the theft is either the thief or has. 
received the goods knowing them to be stolen, unless he can account for his posses~ 
sion. Two things are clear. First, the court may presume any fact likely to have 
happened. Second, the presumption is permissible only if the person found in 
possession is not able to account for such possession. Nor is there any duty to- 
explain unless asked, Keshale Deo Bhagat v. Emperor*. Where the accused explains,” 
the court is bound to acquit him even if it is not satisfied affirmatively that it is 
true, Lalco Kahar v. Emperor*. If he fails to explain on being asked to account for 
his possession, but not until then, the presumption may be drawn, Ramaraju, In re‘. 
The position becomes somewhat complex where theft and some other offence, for 
instance, murder, form parts of one and the same transaction. In such cases what 
is the presumption that may be drawn by reason of the accused being found “in 
possession of the stolen property? ‘Three lines of thought stand revealed by the, 
judicial decisions. According to one view, it is permissible in the circumstances 
to presume that the accused was involved in the murder, see Queen-Empress v. 
Sami®, Kallam Narayana, In re*. A second view is that where the presumption of 
the graver offence is to be drawn it is for the.prosecution to establish something 
more than the absence of an explanation from the accused, see Empror v. Mayadhar 
Pothal”, Yet another view is that the graver presumption cannot be drawn unless 
coupled with the absence of an explanation of possesgion it is also clear that the, 
roperty could not have been transferred frem the deceased to the accused except 
by the former being murdered, see Sogaimuthu Padayachi v. King-Emperor®. In 
Queen-Empress v. Samt®, the court observed : “ In cases in which murder and rob- 
bery have been shown to form parts of one transaction....recent and unexplained 
possession of the stolen property while it would be presumptive evidence against’ 
a prisoner on the charge of robbery would similarly be evidence against him on 
the charge of murder”. See also’ Public Prosecutor v. Chirreddi Munayya?. `- In. 
Emperor v. Sheikh Neamutulla?°, in a case of murder, blood-stained ornaments were 
found in the room occupied by the accused. Evidence showed that the articles 
belonged to the deceased. Jenkins, C.J., held that the possession, if believed, was 
a fact from which the court might presume not merely theft or receipt of stolen 
roperty but also murder. In Ramsarup v. Emperor, it was pointed out by Dhavle, 
., that the presumption referred to in illustration (a) to section 114 is not confined 
to charges of theft but extends to all charges, however penal, including murder, 
and that where a person charged with dacoity is shown to have been in possession 
of part of the stolen property soon after the dacoity it may be presumed that he 
was one of the dacoits. In Emperor v. Sadasibo Majhi1, some properties of a deceased 
which had been sufficiently identified were practically produced by the first accused. 
The court observed : ‘‘ One may therefore safely presume under section 114, 
Evidence Act, (the illustrations are not exhaustive) that accused 1 was either in- ' 
volved in the murder and robbery, or, at any rate, he received the stolen property 
knowing it to be the proceeds of robbery. In Kallam Narayana, In reù, it was stated 
that possession of stolen things and the failure to explain that possession may be 
relevant and important facts in cases other than those of simple theft, that when 
things which were on a murdered person’s body at the time when he was murdered. 





1. L.R. (1935) A.C. 482. p A.I.R. 1939 Pat. 577. 
2. (1944) ILL.R. 1 Cal. 595. (1925) I.L.R. 50 Mad. 274. 
3. A.LR. 1942 Pat. 439. 9. nen 21 M.L.J. 1071. 
4 (1945) 2 M.L.J.-407. : 10. (1913) 17 Cal. W.N. 1077. 
A eee LL.R. 13 Mad. 426. r 11. (1929) I.L.R. 9 Pat. 606. 

. (1932) 64 M.L.J. 88: I.L.R. 56 Mad. 231. 12. (1939) I.L.R. 18 Pat. 82. 
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are traced to a person accused of the murder and he admits having concealed those 
things and fails to give any explanation for their possession those may be important 
facts for use in inferring that the accused took part in the murder, aie it is not the 
- duty of the court to invent possible explanations for possession of the articles by the. 
accused, and that it is not correct to say that criminal courts in the absence of any 
explanation by the accused can only draw an inference’ that the accused committed 
the murder when no other inference is possible. In Emperor v. Basangouda Yama- 
nappa‘, Beaumont, C.J., dissented from the view that itis not the duty of the court 
to suggest a possible explanation as to how the accused came into possession of the 
articles belonging to the deceased and in his possession at or about the time of his 
death, and stated that tke fact that an accused is not willing to admit that he took 
part in a robbery that is praved against him ought not to prejudice the question 
whether be committed murder at the same time. The point on which the last 
two decisions really differ seems to be regarding the duty of the accused to suggest 
the explanation, whether the explanation for possession should be given by the accused 
himself or whether it is the duty of the court to see if there can be other rational 
explanations for the possession consistent with the innocence of the accused. The 
two decisions however agree that section 114, illustration (a) would admit of a 
presumption being drawn of the accused being involved in the murder. In Empe- 
ror v. Mayadhar Pothal?, on a review of the earlier decisions, Rowland, J., remarked : 
<“ This presumption is within the terms of section 1 14, illustration (a) ; but when the 
‘question arises whether the presumption of the graver offence or the lesser offence - 
is to be drawn, it is for the prosecution to establish the graver pr. sumption rather 
than for the graver presumption to be drawn in the abs:nce of an explanation from 
the accused”. Sogaimuthu Padayachi v. King-Emperor*, marks a different approach 
to the problem. In that case a Pandarasannadhi of a mutt was found murdered 
and some jewels, currency notes, etc., belonging to the murdered man or the mutt 
were produced by the accused after a statement by them that they had buried them. 
The accused offered no explanation as to how they came into the possession of the 
things. Wallace, J., observed : “ In such a case, I am confident that neither law nor 
justice justifies the hanging of a man simply because he does not plead guilty to being 
a thief or a receiver of stolen property. The court has to be satisfied not merely 
that the thief could not have come into the possession of the property unless murder 
Kaa bedn committed but also that he could tot have come into the possession of 
the property unless he himself has taken part in the murder or was privy to it”. 
Spencer, J., to whom the matter was referred on a difference of opinion between 
Wallace, J., and Devadoss, J., expressed himself as follows: ‘‘ When the charge is 
that the accused committed murder or th fc in a building or both, is it legitimate to 
presume that the accused are guilty of the more serious offence of murder because 
they are unable or unwilling to explain their possession of stolen property? I 
- think the answer must be that if there is no other evidence to connect the accused, 
with the death of the murdered man, a jury or in this country a Judge, may find 
upon circumstantial evidence that he is-the murderer. But when the unexplained 
possession of the stolen property is the only circumstance appearing in the ‘evi- 
dence against an accused charged with murder and theft, the accused cannot be 
convicted of ‘murder unless the court is satisfied that possession of the property 
could not have been transferred from the deceased to the accused except by the 
former being murdered”. There is much to be said for this view. It may be that 
the articles had been planted so as to get the accused into trouble and they might 
really feel too amazed at their being found in possession of them that they can- 
not give any explanation except to profess total ignorance. It is absolutely clear 
that some kind of connecting link, however remote, should exist between the move- 
ments of the- deceased and the accused at or about the time of murder correlating 
the two. In the absende of such link, the absence of any explanation by the accused 
for their possession or the inability ‘of the court to find any rational explanation 
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Ifor such possession should not operate to the prejudice of the accused. It is this 
-aspect of the matter that the instant decision throws into relief. ` ' 


SURYAKAMESWARA Rao v. LAKSHMINARAYANA, (1953) 2 M.L.J. 549. 

This case deals with a-question of contempt. A certain person had been direc- 
ted by injunction not to deal with the proceeds of crops which he had harvested, 
‘but before he received the court order he had been asked by the Firka Supply 
-Officer to deliver the paddy to a certain mill. The appellant delivered the paddy 
-accordingly to the mill but after the court order had been served upon him. The 
question is whether the appellant is absolved from contempt by reason of his act 
being in pursuance of the order of an executive officer. In All India Sugar Mills, 
Lid. v. Sardar Sunder Singh, a person had been restrained by a judicial order from 
“ proceeding with a certain action. He however disobeyed the order on advice 
which he had taken. It was held he was liable in contempt, for in doing so he took 
the risk and the fact of his having acted on advice may affect thr question of punish- 
ment but not of liability. The instant case is different in the sense that the dis- 
obedience here was not voluntary but by way of obedience to an executive 
order. The principles underlying Articles 142 and 144 of the Constitution imply 
ithat the orders of the court cannot in any way be affected by executive action. The 
case under review makes the position clear when it states : “ An order of injunc- 
tion issued by a civil court directing a party to refrain from doing a thing must 
certainly have precedence over any executive orders issued by a Firka Supply Officer’ 
or even for the matter of that the executive head of the district”. The executive 
should act in aid of the judiciary. In the circumstances, it was held that the deli- 
very of the paddy to the mill in spite of the injunction order was certainly contempt. 


Sussa Rao v. KrisHNA PrasapaM, (1953) 2 M.L.J. 561. 


Decisions under the Hindu Women’s Rights to Property Act of 1937 continue 

to be prolific. In the language of Venkatarama Ayyar, J., in the instant case : 

Being a new right conferred in modification of the pre-existing law, the questions 
came to be asked on what principle does this right rest ; under what category of 
rights known to Hindu Law is this right to be classed; what is its place in the Hindu 
jurisprudence and what are its incidents. On one thing judicial opinion is unani- 
mous, that under section 3 (2) of the Act the widow does not take her husband’s 
undivided interest in joint family property by survivorship. Some decisions have 
suggested that she takes as heir while some others have held that she takes by virtue 
-of statute and not as heir. In Saradambal v. Subbarama Ayyar*, Venkataramana 
Rao, J., spoke of the interest of the husband as descending on her. The learned Judge 
said : “ The Act has taken away that rule of survivorship and allowed the property 
to descend to his wife”. In Jadaobai v. Puranmal?, it was affirmatively stated that 
she took as heir. It was observed : “ If she does not claim it by inheritance we 

fail to understand how she is claiming it in the face of the clear wording of the Act. 

Survivorship having been ruled out the only other mode by which she will be clothed 

with the rights of her husband in the property, though to a limited extent will 
be by succession or inheritance if she claims under the Hindu Women’s Rights to 

Property Act”. Similar language was used in Stveshwar Prasad v. Har Narain*. 

There Reuben, J., observed : “ Now , it is quite clear that Mst. Kalawati did not 
acquire her interest as a survivor. She had acquired it under a statute and al- 
though the statute did not say expressly that she will acquire the interest of her hus- 
‘band as his heir, yet it seems to me that if she does not get the interest by survivor- 
ship then she must be held to have acquired it as an heir”. In Radha Ammal v. 

Commissioner of Income-tax, Madras*, Viswanatha Sastri, J., remarked: “ A widow 

-who takes her husband’s estate under Act XVIII of 1937 gets it only by inheritance 
-according to the rule prescribed by the statute and not by survivorship ”. Likewise 
E A E a ee E BE 
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in Radhai Bewa v. Bhagwan Sahut, Jagannadha Das, J., said : “It is now well-settled 
that the Act has not the effect of introducing the widow as a coparcener into the 
joint family along with other coparceners, that the widow gets th» interest of her 
husband by succession as his heir and not by survivorsh'p......”. With due respect 
to the learned Judges who have taken this view, it may be pointed out that there 
cannot be inheritance of something which has not been ascertained, fixed or demar- 
cated. Section 3 (2) does not enact that the interest of a deceased coparcener 
shall devolve on his heirs as if he had become divided in status. The contradis- 
tinction is not necessarily between survivorship on the one hand and inheritance 
on the other. Nor is it legitimate to say that if it is not survivorship it can only 
be inheritance. The whole fallacy seems to lie in trying to put a label on the mode 
of devolution of property in her favour. In Natarajan Chettiar v. Perumal Ammal? 
where the question was whether an endorsee from a widow of a promissory note 
in favour of her husband should produce a succession certificate in favour of the 
widow before suing, in holding that he need not, Horwill, J., observed: “ The widow 
does not obtain the right given under this section by survivorship . She was not 
a coparcener before her husband’s death and she was not one afterwards’ I do 
not however think that it follows that because the widow did not obtain her right 
by survivorship that she must claim.it by inheritance. The effect of section 3, 
clauses (2) and (3) may be regarded as a survival of her husdand’s persona in the 
wife, giving her the same rights as her husband had except that she can alienate 
.the property only under certain circumstances. As the widow did not inherit 
her right, no succession certificate is necessary”. The learned Judge pointed 
out, expressing the same view as to the widow’s position, that “she became entitled 
to her rights by statute ”, see Satyanarayanacharlu v. Narasamma®, In Nagappa Narain 
v. Mukambe*, the Bombay High Court observed : “ By no stretch of imagination 
could it be urged that the interest which the Hindu widow gets in the joint family 
property by reason of the enactment of the Hindu Women’s Rights to Property 
Act is an interest by survivorship........ That however does not mean that if she 
does not get an interest by survivorship, the only other alternative is that she gets 
it-by inheritance................ It may not be survivorship ; it may not be in- 
heritance-; it can be a mode of devolution which is specially created under the 
terms of the Act”. She does not take as coparcener nor does she become a tenant 
in common with the other members of the joint family. In Seethamma v. Veeranna 
Chetty®, it is pointed out that her status is just that of a member of the joint family 
with certain special statutory rights, that she cannot in any sense be ragarded as the 
widow of a divided member, that the joint family will continue as before except 
that the widow would have a special limited statutory right, and because the joint 
family continues, its well recognised incidents will also continue such as the right of 
the kartha to represent the family and be in management of its affairs. Not bein 
a coparceneér she cannot be the manager of the family, Radha Ammal v. Commis- 
stoner of Income-tax, Madras®, Rakhambai v. Sitabai’, see, however, Commissioner of Income- 
tax v. Lakshminarayana Raghunath Das*. She need not be impleaded as a ‘party in any 
suit brought by her son to recover any debt due to her husband, Satyanarayanacharlu 
v. Narasamma*, Kallian Rai v. Kashi Nath®. She cannot ask from the manager an 
account of the management except in special circumstances like fraud, misappropria- 
tion, etc., Seethamma v. Veeranna Chetty®. In Kallian Rai v. Kashi Nath*, the position 
is summed up by the Allahabad High Court as follows : “ Whatever inroads it 
(the Act) may have made on the doctrine of survivorship, it does not effect a 
statutory severance or disruption of the joint family. The widow as a member 
of a joint Hindu family is to have the same interest in the joint property as the decea- 
sed husband had and this devolution does not otherwise affect the joint family 
status unless the widow availing herself of the provisions of sub-section 
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(3) claims a partition. As long as she does not do so, the status of a 
joint Hindu, family continues and althéugh she may not be a coparcener 
with the other sharers............ it cannot be said that she is not a 
, member of a joint Hindu family as long as there is no partition. When 
she avails herself of the right to ask for partition, her interest will be computed as 
on the date when she so asks. In Chinniah v. Sivagami Acht1, subsequent to the 
death of his only son, a Hindu made an adoption of another boy. The widow 
of the deceased son thereafter made a demand for partition of the joint family estate. 
It was held she was entitled to one third and not one half of the joint family proper- 
ties. In Nagappa Narain v. Mukambe*, three brothers Vithal, Venkataramana 
and Nagappa were members of a joint family. Vithal died before 1937 leaving 
a widow Ganga. Venkataramana died in 1938 leaving a widow Mukambe and 
a son Manjanath. Manjanath died in 1939 and Nagappa became the sole sup- 
fviving coparcener. In a suit by Mukambe for partition, it was held by the Bombay 
High Court that she was entitled to a half share of the properties. In so holding 
the court observed : “ She had by virtue of having the same interest in the joint 
family properties as her deceased husband had and by virtue of having the same 
right of claiming partition as a male owner; the right at any time thereafter to claim 
‘a partition of the joint family properties from Nagappa. It would be at the date 
‘when she claimed the partition that the undivided share, right, title and interest 
which she had in the joint family properties could be fixed or defined ”. As to 
‘what happens in regard to ihe interest taken under the Act by the widow in 
the joint family properties on her death, in Radhai Bewa v. Bhagwan Sahu®, Jaganna- 
dha, Das, J., said ‘‘It follows that while her interest is an interest in the joint family 
. property, it is not a coparcenary interest—it is only an ex-coparcenary interest. 
-On her death, her interest in the joint family property or the share therein which 
she may take on separation, docs not prima facie revert back to the joint family or co- 
parcenary as stich, but goes to the heirs of her husband as a fresh stock of descent”. 
The instant decision takes a contrary view on the matter. It decides: Section 
3 (2) of the Act does not.operate as a severance of interest of the deceased coparce- 
ner ; the right which a widow’gets under that section is not as heir of her deceased 
husband ; it is a starutory right based on the recognition of the principle that a 
-widow is the surviving half of her deceased husband ; the incidents of that right 
are those specified in the Act; the rfght is one personal to the widow and comes 
‘to an end_on her death ; the estate which the widow takes under section 3 (2) does 
not, on her death, devolve on her husband’s heirs; and the right of. the coparce- 
ners to take by survivorship is suspended as against the widow of å deceased co- 
parcener and such right reasserts itself on her death. 


AMMALAMMAL J. GNANAMMAL, (1953) 2 M.L.J. 649. 


‘In this case it is held that a payment made to one of the payees under a pro- 
missory note will have the effect of discharging the debtor from his liability under 
the promissory note, notwithstanding that one of the copromisees had died. The 
conclusion was reached on the basis of the decision of the Full Bench in Annapoor- 
namma v. Akkayya*, which in its turn had adopted the views expounded in Barber 
Maran v. Ramana’ and in the English decision, Wallace v. Kelsall®. The Full Bench 
decision had sought to draw support from the language, of section 38 of the Indian 
Contract Act. ‘he last paragraph of the section provides that an offer to one of 
several joint promisees has the same legal consequences as an offer to all of them. And 
in the first paragraph, it is stated that where a promisor had made an offer of perfor- 
mance to the promisee, and the offer has not been accepted, the promisor is not res- 
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ponsible for the non-performance. Apropos of the last paragraph, Sankaran Nair, J., 
observed in the Full Bench decision: “Tt is difficult to impute an intention to the 
Legislature that the promisor was entitled to make the offer though the promisee 
was not entitled to accept it. It seems clear that if the promisor was entitled 
to offer payment to one of the promisees which the latter was entitled to accept, 
the promisor cannot be held to be liable to pay over again to the other promisees 
what he has already paid. The payment therefore must be treated as a complete 
discharge ”. In a dissenting opinion, White, C.J., said: “ It (section 38) provides 
in effect that all the joint promisees get the benefit of the legal consequences, what- 
ever those consequences may be, of an offer, or a tender to one of them. The sec- 
tion does not deal with the legal consequences of an accepted tender, or of an _ 
accepted offer of performance, but with the legal consequences where 
a tender or offer has been made and the tender or offer has not been 
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E NOTES OF INDIAN CASES. 


SDHESWAR MUKERJEE 0. BHUBNESHWAR PRASAD NARAIN SINGH, (1953) 2 M.L.J. 
789 (S.C.). ' - : 

One of the points covered by this decision relates to the right of a purchaser 
of a coparcener’s interest in regard to’ possession and mesne profits. The question 
is one on which there are still somwhat conflicting dicta. In Deendyal y. JFugdeep 
Narain Singh}, a creditor of a Hindu father had obtained a decree and in execution 
sold items of family property. The auction-purchaser had taken possession. In 
a suit by the sons to recover the property sold in execution, the Privy Council held 
that the right of the purchaser at the execution sale should be limited to that of 
compelling the partition which his debtor might have compelled had he been so 
minded, before the alienation of his share took place. The Privy Council also 
approved of the award of possession to the sons of the entire property. In Suraj 
Bunsi Koer v. Sheo Persad?*, the Privy Council passed a decree confirming the posses- 
sion of the coparceners of joint family property including the alienor’s share, subject 
to such proceedings as the alienee may ake to ascertain the share that he obtained, 
by means of a suit for partition. Likewise in Hardi Narain Sahu v. Ruder Perkash 
Misser®, the Judicial Committee expressed the view that where the alienee from 
a coparcener had got possession of joint family property he may be turned out of 
possession of the whole of the property and that the other coparceners can recover 
possession of the same subject to a declaration that the alienee is entitled to demand 
a partition of the share of the alienor. The same principle will apply to a case 
of private alienation as well. This is made clear by the ruling of the Privy Council 
in Ramkishore v. Jainarain*. There apropos of a prive alienation, it was pointed 
out that the members of the -family who were not bound by the alienation were 
entitled to recover possession of the entire property as they were entitled to it as 
joint family property and desfred to enjoy it as such. In Madras, the decisions 
have held that there is no distinction in this respect between the rights of a pur- 
chaser at an exechtion sale and the rights of a purchaser at a private sale, Manjaya v. 
Shanmuga®. In this case the alienation was by a coparcener of his interest in cer- 
tain specific items of family property. It is clear that the purchaser of the undivided 
share cannot become a coparcener with the other members, for, coparcenary is 
a creature of law and cannot result from act of parties, Abraham v. Abraham®. Nor 
does the purchaser become a tenant-in-common with them. So he can have neither 
joint possession with them nor be entitled to mesne profits. In Narayanbin Babagi v.' 
Nathaji Durgaji”, it was assumed by the Bombay High Court that in a suit by a 
purchaser from an undivided coparcener for recovery of the share of his vendor 
mesne profits should not be granted and the decision of the District Judge awarding 
mesne profits was reversed. The question of mesne profits was pointedly consi- 
dered by the Madras High Court in Maharajah of Bobbilt v. Venkataramanjulu Naidu’. 
Wallis, C.J., observed : “So far as we are aware there is no authority of any High 
Court in which the matter has been discussed and decided, nor has it ever been 
the practice to.allow mesne profits in such cases. Such authorities as there are, 
seem to be the other way”. The learned Chief Justice added : “ We are of opinion 
that the mere fact of a person purchasing a share of a coparcener in joint family 
properties would not entitle him to mesne profits as against such other members 
of the family and that the purchaser will be in no higher position than his alienor 
who under Hindu Law would not under ordinary circumstances be entitled to 
demand an account of the past-profits”. On the question of joint possession, 
in Medni Prasad v. Nand Keswar*, the Patna High Court held that though a creditor 
can attach and purchase the interest of a member of a joint Mitakshara Hindu 
family it is not open to him to take possession of that interest and that the purchaser 
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acquires only the right to compel a P solar a but not a right to enter into joint 
possession with the other members of the family. A number of cases in Bombay 
also had taken the same view, Krishnaji Lakshman Rajwade v. Sitaram Murarray Jakhi* 
Balaji Anant Rajadiksha v. Ganesh Janardhan Kamati*, Pandu Vithoji v. Goma Ramjz,* 
Ishrappa v. Krishna*, Naro Gopal v. Paragauda®. Some cases, however, have taken 
the view that where the purchaser of a coparcener’s share had obtained possession 
peaceably he was not liable to be ousted but was to be treated as a tenant-in-common, 
Mahabalaya v. Timaya*, Babaji v. Vasudeo”, Kallapa v. Venkatesh’, Nana v. Appa’, 
Naranbhai v. Ranchod!?. In Bhau Laxman v. Budha1', it was held that a stranger pur- 
chaser of an undivided share of a coparcener in a joint Hindu family if in possession, 
need not be ejected in a suit for recovery of ion brought by an excluded 
coparcener, but can be declared to be entitled to hold pending a partition as a 
tenant-in-common and that each case should be decided on its own facts in regard 
to the propriety or otherwise of allowing the purchaser to retain possession. ‘The 
decision of the Supreme Court in the instant case must be deemed to overrule this 
current of thought found in the Bombay decisions. The Supreme Court points 
out that the purchaser of an undivided share did not acquire any defined share 
in the property and therefore was not entitled to joint possession from the date of 
his purchase, that he could work out his rights only by a suit for partition, that 
his right to possession would date from the period when a specific allotment was 
made in his favour and that he is not entitled to the income or profits of his share 
from the date of purchase. 


ARUNACHALA MUDALIAR v. MuruGANATHA MUDALIAR, (1953) 2 M.LJ. 796 
{S.G.) ! i 
This ruling of the Supreme Court decides what had become a vexata questio. 
There was a considerable conflict of judicial dicta'in regard to the character of 
the property in the hands of a donee or legatee in a case where a father makes a 
gift or bequest of his self acquisitions in favour of a son. Ordinarily the bestower 
of a gift has got the right to determine the character of the disposition. Cujus est 
dare egus est disponere. Section 8 of the Transfer of Property Act and the correspond- 
ing provision in the Succession Act declare that unless a different intention is ex- 
pressed or necessarily implied, a transfer of property passes forthwith to the trans- 
feree all the interest which thé transferor is then capable of passing in the property, 
and in the legal incidents thereof. It would thus become a question of construction 
of the terms of the gift or bequest to ascertain the intention of the transferor and in 
the absence of any reservation the presumption will be that the transferee will 
have all the rights of the transferor. It follows therefore that a gift of self-acquired 
property by the father to a son will in the absence of a different intention convey 
an absolute estate to the transferee. The Hindus governed by Mitakshara law have, 
however, the doctrine that whatever was acquired by detriment to paternal pro- 
perty will appertain to the co-heirs. Inasmuch as the gift of self-acquisition causes 
a subtraction in the paternal property, the son taking by gift acquires it causing 
detriment to paternal property. But a special exception in the Mitakshara is 
postulated by making a gift of affection exempt from the operation of the principle. 
‘The question still remained whether in regard to brethren alone or with reference 
to the descendants of the donee also the property will be the exclusive property of 
the donee. It was argued that, whether the donee got it by inheritance or by gift, 
it should make no difference in the result ; for the channels may be different but 
the water is the same. In Muddun Gopal Thakur v. Ram Buksh Pande1*, the Calcutta 
High Court held that according to the Mitakshara, landed property acquired by 
æ grandfather and distributed-by him amongst his sons, does not, by such gilt 
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become the self-acquired property of the sons so as to enable them to dispose of 
it by gift or sale without the conserit of the grandsons. In that case the gifts were 
made to all the sons and on the facts could well have been regarded as a sort of 
partition arrangement made by the grandfather among his sons. The reason 
mentioned in the judgment was that the property was not acquired without detri- 
ment to the paternal estate and the testator made the distribution on the footing 
that the property was partible property though there was in point of law a disposi- 
tion. In Nagalingam Pillai v. Ramachandra Thevar1, the Madras High Court pointed out 
that a father may leave his self-acquired property to descend to his sons as ancestral 
Property, or, if he makes any disposition in favour of a son he is at liberty to preserve 
or it the quality of ancestral property, that whether in any given case the property 
was intended to pass to the son as ancestral or as self-acquired property is a question 
of intention turning on the construction of the instument of gift and that if there 
were no words indicating the contrary intention the natural inference should be 
. that the father intended the sons to take the property as their ancestral estate. In 
Jug Mohandas Mangaldas v. Sir Mangaldas Nathubhoy*, Sargent, C.J., expressed the 
view that a son to whom his father leaves his self-acquired property by will takes 

the property under the will and not by inheritance, and as property received by 

will is held by Hindu Law to be received by gift such property is self-acquired pro- 

in the hands of the son and is not subject to partition. In Parsotam Rao Tanita v. 

Janki Bai?, tha Allahabad High Court reached the same conclusion. In Bhagwat Shu- 
kul v. Mt. Kapornit, it was observed that if the son acquires property by a gift from 

his father, his father’s estate itself comes into his hands and it is therefore lost to his 

coparceners ; consequently it cannot be regarded as his separate property ; but 

- his brothers can have no claim to it if it be their father’s self-acquired property 
because the father has full power of disposal over it. The son’s son, however, 

stands on a different footing because he has equal rights with his father in his grand- 

father’s property. In Calcutta itself, doubts seem to have been entertained about 

the correctness of the view taken in Muddun Gopal’s Case’. In Hazarimal v. Abani 

Nath*, Mookherjee, J., said: “I am not prepared to dissent from the decision 

in 6 W.R. 71, though it may be conceded that if the mater were res integra, the 

question would be worthy of consideration. It cannot further be overlooked that 

even if the view be maintained........ that it is a question of construction whether 

the property was intended to pass to the son as an ancestral property, the appellant 

cannot possibly succeed. The testamentary disposition of the father of defendant g 

makes it abundantly clear that the intention of the testator was that the property 

should vest in his son for maintenance not merely of his son himself, but also of 

his grandsons and their descendants ”. Similarily in Lala Mukti Prokash Nande v. 

Srimati Iswart Dei Debi”, Richardson, J., observed: “ Any serious descussion of 

the question as an open one would lead back to the ancient texts which are by 

no means easy to reconcile. If under those texts gifts to a son due to the favour 

of the father are not partible between the son and his sons and if there is nothing 

to restrict such gifts to small presents such as a weapon or a garment or a utensil 

or other movable, the question would be in every case whether the gift by will 

was obtained posi favour, and as Sargent, C.J., says ‘in the absence of special 

circumstances or of anything in the context to show a contrary intention every 

such gift must be regarded as such’. That would at least make it the general 

rule that the son taking as devisee, the property would be self-acquired in his hands, 

On the other hand, the texts, as would be natural in early times lay great stress 

on the requirements of the family as a whole for sustenance........ However that 

may be, Muddun Gopal’s Case5, is binding on us and the properties in question in 

the present suit must be regarded as ancestral properties in Jyoti’s hands”. In 

Lal Ram Singh v. Deputy-Commissioner, Partabgarh®, the conflict of opinion was noticed 
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by the Privy Council but not discussed, much less resolved. The Privy. Council 
said : “ It may be that some day this Board will have to decide between the con- 
flicting decisions of the Indian High Courts, and it may be, that when this time 
comes, this Board will prefer to go back to the original text of the Mitakshara and 
put its own construction upon that text. It is not necessary to do so in this 
case’. What the Privy Council had no opportunity of doing, the Supreme Court 
has done in the case under review. It points out that when the father obtains 
the grandfather’s property by way of gift, he receives it not because he is a son or 
has any legal right to such property but because his father chose to bestow a favour 
on him which he could have bestowed on any other person as well and hence the in- 
terest which he takes in such property must depend upon the will of the grantor. 
It lays down that to find out whether a property is or is not ancestral in the hands 
of a particular person, not merely the relationship between the original and the 
present holder but the mode of transmission must also be looked,to ; and the pro- 
perty can ordinarily be reckoned as ancestral only if the present holder has got « 
it by virtue of bis being a son or descendant of the original owner. Adverting 
to the texts of the Mitakshara it is pointed out that Chapter I, section 4, enumerates 
the various kinds of property which according to the author are exempt from 
partition and self-acquisition is one of them ; at the same time there is an indepen- 
dent mention in placitum 28 of the section by which father’s gifts, that is, what 


was obtained through favour of the father (faa Tale aH) is another 
item in the exemption list. The Supreme Court draws the conclusion that the 
father’s gift being of itself an exception, the provision in placitum 28 cannot be read 
as requiring that the gift must also be without detriment to the father’s estate, for: 
it would be a palpable contradiction to say that there could be any gift by the father 
out of the estate without detriment to the estate. Therefore both self-acquisitions 
and father’s gifts must be read as independent items of exempted properties of 
which no partition can be made. Adverting to the argument that the exemption 
laid down in placitum 28 has reference only to the partition between the donee 
and his brothers but so far as the male issue of the donee is concerned it still remains 
partible, the Court held the distinction to be unsound inasmuch as the provision 
relating to self-acquisition being applicable to all partitions whether between colla- 
terals or between the father and his sons, there is no conceivable reason why placitum 
28, which occurs in the same ae and deals with the identical topic should not 
be made applicable to all cases of partition but should be confined to collaterals 
‘alone. In the result it was held Ae a property gifted by a father to his son could 
not become ancestral property in the hands of the donee simply by reason of the 
fact that the donee got it from his father or ancestor, and as it is open to the father 
to make a gift or partition of his properties as he chooses, there is strictly speaking 
no presumption that he intended either the one or the other. 


BALASUBRAHMANYAM v. ELECTION TRIBUNAL, Norta Arcor, (1954) 1 M.L.J. 1. 


Section 32 of the Representation of People Act (XLIII of 1951) provides : 
“ Any person may be nominated as a candidate for election to fill a seat in any 
constituency if he is qualified to be chosen to fill that seat under the provisions 
of the Constitution and this Act”. Under section 4 a person shall not be qualified 
to be chosen to fill a seat in the House of the People unless he is an elector for any 
Parliamentary constituency. In the instant case, the petitioner was a candidate 
for election to the House of the People. He filed his nomination paper on the 21st 
November, 1951 and had mentioned against column 7 in that form a particular 
constituency as the constituency in the electoral roll of which the candidate’s name 
was included. “On the date when the nomination was filed, his name was not in 
fact included in the roll of any Parliamentary constituency. He made an applica- 
tion on 22nd November to the Election Commission as a result of which on the 
27th November, his name was included in the Parliamentary roll ofthe Salem Consti- 
tuency. The date fixed for the scrutiny of the nomination paper was the 28th 
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November. An objection was taken that the nomination of the petitioner was in- 
valid. One of the questions was, what is the crucial date when the candidate’s name 
should be on the electroral roll, the date of nomination itself or the date for the 
‘scrutiny of the nominations. Prima facie to find out if any person can be validly 
nominated at any point of time it is necessary to know whether he is qualified to 
be nominated at that point of time. Nomination is an essential part of the elec- 
tion, for, if there are no competitors it of itself constitutes the election. Hence 
it is with reference to the date of nomination that the possession of the ‘requisite 
‘qualification will have to be shown. The raison d’etre is simple and clear. As 
is stated in Harford v. Linskey, ifa different rule was to prevail no one could know 
-whether the persons nominated will at the: poll be effective candidates or not. 
It may be that the disqualification existing at the time of the nomination may 
„be removed before the election is completed. It would, however, produce curious 
problems and a lot of confusion if, for instance, the disqualification continues until 
the polling begins, or until the middle of the polling day or until the close of the 
pe Will votes cast before removal of the disqualification be valid? If not, 
ow .is the number of them to be ascertained? In Harford’s Case, the petitioner 
-and respondent were nominated in proper form for election to the office of Councillor 
for a ward ina borough. At the time of his nomination the petitioner was interested 
in a contract with the Corporation of the borough and the respondent objected 
to the petitioner’s nomination on the ground that he was by reason of his interest 
in the contract Spe rae for election. The case was one under the Municipal 
Corporations Act of 1882. It was contended that inasmuch as the petitioner could 
have assigned his interest in the contract before the election to another, the nomi- 
„nation cannot be treated as invalid. The argument was rejected. In Maharajah Sir 
Manindra Chandra Nandi v. Provash Chandra Mitter®, the relevant election rule stated : 
“ Any person may be nominated as a candidate for election in any constituency 
for which he is eligible for election under these rules”. The Maharajah was 
a Member of the Council of State and he desired to stand for election to the Bengal 
islative Council. Under the rules by virtue of his membership of the Council 
-of State he was under a disqualification to stand while being such a member. The 
date fixed for nomination was 8th October. The Maharajah purported to resign 
the membership by telegram to the Viceroy and also sent a letter. The resigna- 
tion was accepted on roth October. The scrutiny of nominations was fixed for 
the 11th. It was held that the nomination of the Maharajah was not valid. In so 
holding, the Election Tribunal observed : “‘ We are of opinion that under the provi- 
‘sions of rule 11 the date with reference to which the question of the eligibility of 
a candidate for election is to be determined is the date fixed by Government for 
the nomination, and if on that date a candidate is not‘eligible, his nomination 
paper must be refused. The object of the scrutiny by the Returning Officer is 
to see whether the nomination was valid on the date on which it was made. The” 
nomination is an integral part of the election and it cannot be supposed that a 
person who is ineligible on the date of the nomination can in the interval between 
the nomination and the scrutiny, acquire new rights or that the acquisition of such 
rights would be sufficient to do-away with his pre-existing disqualification”’. In 
the instant case both sections 32 and 4, of the Representation of the People Act use 
the present tense. Such language will be consistent only with the date of the nomi- 
nation being the crucial date for the purpose. The view taken in the instant case 
to this effect is thus fully supported by authority. 


RAMAKRISHNA CHETTY v. GOVINDAMMAL, (1954) 1 M.L.J. 26. 


This decision deals with an important practice point. Order 33, rule 2, of 
‘the Civil Procedure. Code, states inter alia that every application for permission to 
‘gue as a pauper shall contain a schedule of any immovable or movable property 
‘belonging ‘to the applicant, with the estimated-value* thereof duly signed-and veri- 
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fied. Rule 5 provides that the Court shall reject an application for permission: 
to sue as a pauper where it is not framed in the manner prescribed by rules 2 and 3. 
The question not infrequently arises as to what is the effect of an omission of assets 
in the schedule, whether every such omission will entail the refusal of permission: 


to sue as a pauper. In Durga Prasad v. Srinivasa Sureka', it is pointed out that the: ' 


disclosure should be characterised by the utmost good faith and that where an 
applicant merely states that he is a poverty-stricken individual with no assets. 
but a few valueless articles and conceals the fact that he has an interest in certain 
properties of however little ultimate value, it will do him no good. Courtney- 
Tyrrell, C.J., observed : “ It is most important that all applications for leave to sue 
or prefer appeals in forma pauperis should set forth with the utmost good faith as 
in the disclosure of assets in insolvency proceedings the whole of the assets of 
applicant........ It is incumbent upon the applicant to state with the utmost 

ood faith all the....materials........ If it should be revealed in the course of 

earing of the application that the applicant has not stated with the utmost good 
faith the whole of his assets the application will be rejected at the very earliest stage.” 
The decision in Mt. Chamela Kur v. Parsottam Das?, gave as it were a new turn 
when it held that non-diclosure will be material only if it was a mala fitle omission 
and -that failure to mention items of a trivial or valueless character will not justify 
refusal of leave. Kulwant Sahay, J., said : “ It was pever the intention of this court 


-- 


to lay it down that if one or two wooden chaukies or‘if a wooden box or a wooden. - 


almirah worth a few rupees be left out, such an.omission will have the effect of re- 
jecting the application without determination on merits. It must be found that 
there was a mala fide omission from the schedule of properties which would materially 
affect the question of pauperism............ It cannot be said that the omission 
of a few aritlces worth a few rupees which could in no way affect the decision of 
the court on the question of pauperism has the effect of throwing out the applica- 
tion on the ground that it does not contain a list of all the properties held by the 


petitioner”. This decision would make it appear that mere absence of bona fides - 


will not suffice but there should be proof of mala fides in regard to the omission: 
of assets and the assets omitted should materially affect the question of pauperism. 


In Kuppuswami Naidu v. Varadappa Naidu®, the latter argument was not coun- 
tenanced. Chandrasekhara Aiyar, J., remarked : “It was nota case of uninten-. 
tional or accidental omission of assets. The Judge finds it was a fraudulent sup- 
ee The argument that even if the particular asset that has now come to 
ight had been disclosed, it would not affect the question of the alleged pauperism 
of the applicant does not take stock of the fact that the utmost bona fides is required 
by the petitioner in the matter of the disclosure of his or her assets and that any 
intentional departure from good faith, whatever the motive might be, must attract 
the consequences of a dismissal of the petition, because ynder Order 33, rule 2, 
read with Order 33, rule 5 (a), it is the bounden dyty of the petitioner to make a 


full and accurate verified statement about his properties ”. This exposition of 


the law was accepted as correct in Chellammal v. Muthulakshmi Ammal*. In that 
case a person was found to have obtained leave to appeal as pauper without dis- 
closing that she had an interest in the equity of redemption in certain property. 
She had sworn an affidavit wherein she had stated that all the property she possessed 
was Clothing worth forty rupees. In an application to dispauper her, it was contend- 
ded on hér behalf that the interest in the equity of redemption was not of much 
value and that she was a woman of an advanced age, 80 years, and did not realise 
what she was doing. It was held that there was fraud on the court and therefore 
the question whether the equity of redemptidn was substantial or of little value was 
beside the point. The case under review explains the scope of the earlier rulings. 
In that case the applicant had not disclosed his provident fund as an asset, under 
the impression that it did not belong to him, being as it were a provision for depen-- 
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dents, The Court held that in omitting to disclose the provident fund the petitioner 
had acted bona fide, and there was no question of fraudulent suppression. The 
court laid down the law to be that a person who applies for leave to sue or file an 
appeal as a pauper must act with the utmost good faith and if it turns out that 
there was an intentional non-disclosure of assets belonging to the petitioner that 
would be a ground for dimissing the petition ; that this salu rule must be limited 
to cases where the suppression is deliberate, and to extend the rule to cases of all 
‘omissions, even when they are due to inadvertence or mistake would result in grave 
injustice and there- was no warrant in the provisions of the Civil Procedure Code 
for such extension. It would therefore follow that the crucial consideration in 
an application for dispaupering is whether the omission of assets is intentional 
and deliberate, or accidental and inadvertent, and not whether the value of the 
asset omitted is substantial or little. 


Guosz v. MucnzeRAM Buntur & Co., (1954) 1 M.L.J. 41 (S.C.). 


Section 56 of the Indian Cdhtract Act lays down positive rules of law on ques- 
tions which the courts in England have tended to regard as matters of construction 
depending upon the intention of the parties. In Engljsh common law a person 
who promises without reservation is bound by the terms of the promise if he is 

' bound at all, and if the agreement was not intended to be unconditional it was 
for the parties to qualify it by such conditions as they may think fit, Paradine v. 
Jane’, ‘The condition need not be express ; it may be implicit in or implied from 
the nature of the transaction. And in some cases if the‘event making performance 
is of such a character that it cannot reasonably be supposed to have been in the 
contemplation ‘of the parties when the contract was made the performance or 
the further performance of the contract may stand excused, Baily v. De Crespigny?. 
‘On this principle English law has recognised a number of exceptions to the rule 
that what a party has promised he must perform. Section 56 seems to have turned 
these limited. exceptions as it were into a general rule. Section 56 states: “ An 
agreement to do an act impossible in itself is void. A contract to do an act 
which, after the contract is made, becomes impossible, or, by reason of some 
event which the promisor could not prevent unlawful, becomes void when 
the act becomes impossible or unlawful.” The section thus lays down a rule 
of positive law and does not leave the matter to be determined according to the 
intention of the parties. Where it is found that the contract itself contained 
a term expressly or impliedly for its discharge on the happening of certain circum- 
stances, the dissolution of the contract on the happening of those circumstances 
will fall appropriately within section 32 and not under section 56. It is obvious 
that the facts of a case like Krell v. Henry?, cannot in Indian law be accommodated 
within section 56. In that case it was quite possible for the lessor to lease and for 
the lessee to use the concerned rooms ; it was only the object of the act contracted 
for that had failed and that object was not mentioned in the contract itself though 
the court inferred as a question of intention that such an object was the basis of 
the contract. It is now fairly clear that the literal possibility or otherwise of exe- 
cuting an agreement according to its terms is no longer a satisfying test ; what has 
to be considered in English law is whether performance according tg the true govern- 
ing intention of the parties is possible. Relief is given by the court in India also 
on the ground of subsequent impossiblity when it finds that the whole basis or 
purpose of the contract is frustrated by intrusion or occurrence of an unexpected 
event or change of circumstances which was beyond what was contemplated by 
the parties when they entered into the agreement. Here there is no question of 
finding out an implied term agreed to by the parties embodying a provision for 
discharge, because the parties never thought about the matter at all. It is for the 
court when it finds that an event or circumstance has occurred of so fundamental 
a character as to strike at the very roots of the contract, to hold the contract: as 
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frustrated and:atan end. Various- theories have been propounded in: England, 
regarding the juridical basis of the doctrine of frustration. The doctrine itself 
is that the parties are absolved if substantially the whole contract becomes impossi- 
ble of performance or in other words impracticable by some cause for which neither 
was responsible, Tamplin Steamship Co. Lid., v. Anglo-Mexican Petroleum Products Co., 
Ltd.1, The doctrine is a device by which the rules as to absolute contracts are 
reconciled with a special exception which justice demands, Hirjt Mulji v. Cheong 
Yue Steamship Co. Lid.*. In Taylor v. Caldwell’, AR J., rested the doctrine 
on the theory of an implied condition, and this was reiterated in a number of cases. 
In Joseph Constantine Steamship Co. v. Imperial Smelting Corporation Lid.*, Lord Wright 
observed apropos of the matter: “ In ascertaining the meaning of the contract 
and its application to the actual occurrences, the court has to decide not what 
the parties actually intended but what as reasonable men they should have intended. 
The court personifies for this purpose the reasonable man”. In a later decision, 
Denny, Mott and Dickson Ltd. v. Famgs B. Fraser & Co. Lid.5, Lord Wright said : 
“The doctrine (of frustration) is invented by the court in order to supplement 
the defects of the actual contract........ To my “nind the theory of the implied 
condition is not really consistent with the true theory of frustration. It has never 
been acted upon by the court as a ground of decision, but is merely stated as a theo- 
retical explanation”. In British Movietones Ltd. v. London and District Cinemas 


Ltd®., in regard to the doctrine of frustration Viscount Simon observed : “ Parti- ` 


cular applications of it may greatly vary and theoretical lawyers may debate whether 
the rule should be regarded as arising from implied term or because the basis of. 
the contract no longer exists. In any view, it is a question of construction as Lord 
Wright pointed out in Constantine’s case and as has been repeatedly asserted by other 
masters of law”. In India these différences as to the true basis of the doctrine 
have no significance in view of section 56 as the Supreme Court has pointed out 
in the instant case. The Supreme Court also emphasises the point that when there 
is frustration the dissolution ‘of the contract occurs automatically and depends 
on the effect of what has actually happened on the possibility of performing the 
contract, an issue which has to be decided by the court ex post facto on the actual 
circumstances of the case. 
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SURENDRA SINGH v. STATE OF UTTAR PRADESH, (1954) 1 M.L.J. 50 (S.C). 


The Supreme Court decides an interesting point of law in this case in holding 
that where the member of a Bench died before the judgment was delivered by 
his brother Judge, the judgment is not a valid judgment and must be set aside. 

| In this case what happened was that two Judges heard a case and reserved judgment. 
Subsequently one of them wrote a judgment purporting to be a joint judgment, 
signed every page of it without dating it and sent it to the brother Judge. Before 
however the judgment was delivered the Judge who had written the judgment died 
and thereafter the brother Judge delivered the judgment, signed it and dated it 
with the date of delivery. Under the Rules the judgment is to be signed and dated 
at the time that it is pronounced. It is laid down that the rules being designed 
to further the ends of justice skould not be viewed too narrowly. In Firm Gokal- 
chand v. Firm Nand Ram}, judgment had been delivered in open court and both the 
Judges who constituted the Bench were present and concurred in it. But before 
it could be signed one of them went on leave. The Privy Council observed : “ The 
Rule does not say that if its requirements are not complied with the judgment shall 
be a nullity. So startling a result would need clear and precise words........ 
The Rule from its very nature is not intended to affect the rights of parties toa 
judgment. It is intended to secure certainty in the ascertainment of what the 
judgment was. It is a rule which Judges are required to comply with for that 
object. No doubt in practice Judges do so comply as it is their duty todo. But 
accidents may happen. A Judge may die after giving judgment but before he 
has a reasonable opportunity to sign it. The court must have inherent jurisdiction 
to supply such a defect. The case of a Judge who has gone on leave before signi 
the judgment may call for more comment, but even so the convenience of the Court 
and the interest of the litigants must prevail. The defect is merely an irregularity. 
But in truth the difficulty is disposed of by sections 99 and 108, Civil Procedure 
Code”. In regard to criminal cases, section 537, Criminal Procedure Code, governs 
the matter. These provisions operate where a judgment has in fact been delivered. 
‘ Judgment’ within the meaning of these provisions is the final decision of the 
court intimated to the parties and to the world at large by formal pronouncement 
or delivery in open court. In Brand v. The Hammersmith & City Railway Co.*, the 
court after argument took time to consider. The Chief Justice of the Common 
Pleas prepared a written judgment to be delivered but the other members were 
not then prepared to give judgment. Before judgment could be delivered the 
Chief Justice had resigned. The judgment which he had prepared was treated 
by the others as merely an expression of his opinion and not as a judgment. In 
Mahomed Akil v. Assadum-nissa Bibee®, some of the Judges had set down their opinions 
in writing and had sent them to the office of the Registrar. One of the Judges 
died and two others had retired by the time the judgment in the case came to 
be pronounced. It was held that the opinions so sent in could not amount to 
judgments in law as they were not delivered and pronounced in open court. For 
till so delivered or pronounced the Judges have the right to change their minds and 
there is a locus penttentiae. So a draft judgment does not cease to be so merely because 
it has been signed beforehand. Only on delivery does it become a full-fledged 
judgment and become operative. In Madras, in Chinnu Pillai v. Kalimuthu Chetty‘, 
a Full Bench of five Judges had heard a case and reserved judgment. One of 
the Judges prepared his opinion and pending delivery of judgment resigned office 
as Judge having accepted appointment as a Member of the Governor’s Executive 
Council. He had written atter hearing arguments what he intended to deliver as a 
judgment. The Advocate-General suggested that the judgment or opinion may 
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not be treated as a legal judgment as objection to its validity may be taken since 
he resigned office before delivery. The matter was thereupon posted for hearing 
before the four others of the original Judges as a fresh Full Bench and the opinion | 
written but not delivered was appended as a note to the Full Bench judgment. 
\ 
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MARCH OF LAW IN 1953. 


The year. just ended has been bountiful to the law reporter. Judgments 
important in the decisions embodied therein have been many. No less than sixty- 
four decisions of the Supreme Court alone have been reported in this Journal. 
A retrospect of the case law within the limited space available can hardly be adequate 
or satisfying. An attempt is made here to review the more important of the decisions 
render ed during 1953 and reported in the columns of this Journal. 


CONSTITUTIONAL LAW. 


In University of Madras v. Shantha Bai}, it is pointed out that the University 
is not a ‘ local or other authority ’ within the meaning of Article 12 of the Constitu- 
tion as it is not an authority exercising governmental functions and its purpose is 
purely to promote education. It is therefore not a ‘State’ and does not attract 
the provisions of Article 15, forbidding discrimination on the ground of sex. The 
decision in Mrs. Godavari Parulekar v. State of Bombay? holds that the fixing of a 
maximum by setting an outside limit instead of specifying a definite period in regard 
to detention under the Preventive Detention Act will not constitute ‘ discrimination °’ 
within the meaning of Article 14. South India Bank v. Pichuthayappan® decides that 
a provision protecting a ‘person employed in an ‘establishment’ defined in the 
Madras Shops and Establishments Act against arbitrary determination of his services 
does not offend the provisions of Article 14. This view has been upheld on appeal 
from the same case.4 In Nain Sukh Das v. State of Uttar Pradesh®, the Supreme 
Court points out that any law providing for elections on basis of separate electorates 
for members of different religious communities will be repugnant to Article 1 5 (1), 
and the constitutional mandate to the State contained in that Article not to discri- 
minate against any citizen on the ground inter alia of religion clearly extends to 
political as well as to other rights and any election held after the Constitution in , 
pursuance of such a law must be held to be void as being repugnant to the Consti- 
tution. University of Madras v. Shantha Bai* holds that the Regulations of the Univer- 
sity of Madras requiring that colleges should provide certain facilities for women 
before they could be admitted are not discriminatory on the ground of sex but are 
only reasonable restrictions and that admissions to colleges are covered by Article 
29 (2) and not by Article 15. In Narasimha Reddi v. The District Magistrate of Cudda- 
pah®, it is pointed out that the word ‘ property’ in Article 19 (1) (f) would take 
in everything that is subject of ownership by man and a gun would be ‘ property’ 
within the meaning of the Article. Maqbool Hussain v. State of Bombay’ is'an import- 
ant pronouncement of the Supreme Court which holds that the fundamental right 
guaranteed in Article 20 (2) enunciates the principle of autrefois convict or double 
jeopardy ; that it incorporates within its scope the plea of autrefois convict as known 
SSS aaa aaa aaħÃă 
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to the British jurisprudence or the plea of double jeopardy as known to the American 
Constitution but circumscribes it by providing that there should be not only a prose- 
cution but also a punishment in the first instance in order to operate as a bar to a 
second prosecution and punishment for the same offence ; and that in order that 
the protection of Article 20 (2) may be invoked the prosecution and punishment 
must have been before a court of law or tribunal required by law to decide the matters 
in controversy judicially on evidence on oath which it must be authorised by law to 
administer and not before a tribunal which entertains a departmental or adminis- 
trative enquiry even though set up by statute but not required to proceed on legal 
evidence taken on oath. Nain Sukh Das v. State of Uttar Pradesh! points out that the 
scope of the remedy under Article 32 is clearly narrower than that under Article 
226 in that it is restricted solely to the enforcement of fundamental rights conferred 
by Part III. In Darsan Singh v. State of Punjab*, the Supreme Court holds that in 
appeals to the Supreme Court on the strength of a certificate under Article 132 (1) 
the appellants are not entitled to challenge the propriety of the decision appealed 
against on a ground other than that on which the certjficate was given except with 
the leave of the court as provided by clause 3 of the icle. Election Commissioner 
v. Saka Venkata Rao? lays down that the whole scheme of the appellate jurisdiction 
of the Supreme Court clearly indicates that questions relating to the interpretation 
of the Constitution are placed in a special category irrespective of the nature of the 
proceedings in which they arise and a right of appeal of the widest amplitude 
is allowed in cases involving such questions. It overrules the contention that the 
appeal brought from the judgment ofa single Judge was barred under Article 133 (3) 
despite certificate granted by the learned Judge under Article 132. It also declares 
that Articles 190 (3) and 192 (1) are applicable only to the disqualifications to which 
a member of the Legislature becomes subject after he is elected.as such and will 
not apply to pre-existing disqualifications and neither the Governor nor the Election 
Commission has jurisdiction to enquire into the disqualification of a member which 
arose long before his election. It further elucidates that the powers of the High 
Court under Article 226 are subject to a twofold limitation, namely, that the writs 
issued by the court cannot run beyond the territories subject to its jurisdiction, 
and secondly, the person or authority to whom the writ is issued must be amenable 
to its jurisdiction either by residence or location within those territories; and, 
consequently a tribunal or authority located and normally carrying on its activities 
elsewhere, as for instance, the Election Commission at New Delhi, cannot be regarded 
as functioning within the territorial limits of the Madras High Court merely because 
it exercises jurisdiction in Madras State so as to affect the rights of parties therein 
in an election dispute and therefore amenable to its jurisdiction. In Chandanmull 
& Co. v. Mehta, it is pointed out that in Article 133 (1), the language of section 109, 
clause (a) of the Civil Procedure Code is absent and it is only a ‘ final judgment ” 
that will fall within the category of judgments referred to in Article 133. In State 
of Bombay v. United Motors Lid.’, the Supreme Court points out that it is always 
desirable when relief under Article 226 is sought on allegations of infringement of 
fundamental rights that the court should satisfy itself that the allegations are well- 
founded before proceeding further with the matter. Sahaba Reddy v. Venkata Reddy® 
holds that Article 227 (1) is confined to subordinate courts and quasi-judicial tribu- 
nals subordinate to the High Court and the judgment of a Judge of the High Court 
dismissing a Civil Miscellaneous Appeal cannot therefore be interfered with under 
the powers of superintendence of the High Court under that Article. State of 
Bombay v. United Motors, Lid.®, makes it clear that the State’s power to impose a 
tax on sales or purchases of goods flows out of Article 246 (3) read with entry 54 of 
List II ; that the words “ for such State or any part thereof” in the Article cannot’ 
be taken to import into entry 54 the restriction that the sale or purchase referred to- 
must take place within the territory of that State and that all that they mean is that 
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the laws which a State is empowered to make must be for purposes of that State. 
The decision brings out another important point as well, namely, that Article 286 (1) 
(a) read with the Explanation prohibits taxation of sales or purchases involving 
inter-state elements by all the States except the State in which the goods are delivered 
for the purpose of consumption therein, the word “ consumption” being under- 
stood as having reference not merely to the individual importer or purchaser but 
as contemplating distribution eventually to consumers in general within the State. 
Another important pronouncement on the scope of Article 286 is.the decision of the 
Supreme Court in State of Travancore-Cochin v. Bombay Co., Lid., Aleppey!, which 
holds that whatever may or may not fall within Article 286 (1) (b), sales and pur- 
chases which’ themselves occasion the export or import of the goods, as the case 
may be, out of or into the territory of India come within the exemption and that 
even if the property in the goods passed to foreign buyers and the sales were thus 
completed within the State before the goods commenced their journey, the sales 
must nevertheless be regarded as having taken place in the course of export and are 
therefore exempt under Article 286 (1) (4). Further clarification of the scope of the 
last provision is afforded by the Supreme Court in State of Travancore-Cochin v. S. V. C. 
Factory, Quilon?, where it is held : (i) purchases in the State by the exporter for the 
purpose of export as well as sales in the State by the importer after the goods have 
crossed the customs frontier are not within the exemption, and (ii) sales in the 
State by the exporter or importer by transfer of shipping documents while the goods 
are beyond the customs frontier are within the exemption assuming that the State’s 
power of taxation extends to such transactions. Gopalan v. State of Madras? makes 
it clear that Article 372 (1) clearly recognises the contingency of an enactment 
which is declared to continue in force, being altered, repealed or amended by a 
competent Legislature and it will not render invalid any alteration, repeal or amend- 
ment which is declared to be retrospective even in respect of an Act continued in 
force by virtue of Article 372 (1). 


ConrTRACTS. 


In Sadastvayya v. T. V. Narayan & Co.4, it is pointed out that damages for breach 
of a void and iilegal contract cannot form the consideration for a promise to 
them. In Rangaswami Pillai v, Srirangam Municipal Council”, it is held that the word 
“coercion ” in section 72 of the Contract Act is used in its general and ordinary 
sense and is not controlled by the definition given in section 15 of the Act. Hussain 
© Co. v. Mohamed Yousuf X Brother® holds that in a c.i.f. contract the purchaser is 
bound to accept the documents which represent the goods and honour the draft 
and is not entitled to raise at that stage any question as to whether the goods are in 
accordance with the contract or not; that if after taking delivery it transpires 
that the goods are not in accordance with the contract, then the purchaser may 
reject the goods and pursue his remedies against the seller ; and, the plea of the 
goods not being in accordance with the contract is not admissible as a defence to an 
action for damages for wrongful refusal to accept the documents and honour the 
drafts. In Trojan & Co. v. Nagappa Chettiar? the Supreme Court points out that 
where a stock-broker is found to be guilty of fraud in selling some shares owned 
by himself without disclosing his knowledge of the probable slump in the market, 
the constituent can recover as damages the loss suffered by him; that ordinarily, 
the market rate of the shares on the date when the fraud was practised would repre- 
sent the real price of the shares, but if the market was in a state of flux or panic in 
consequence of the very fact fraudulently concealed the market rate on the earliest 
‘date when the real facts became known may be taken as the real value of the shares ; 
if, however, there was no market or satisfactory evidence of a market rate for some 
time, then, if the representee sold the shares though not bound to do so and the resale 
had taken place within a reasonable time and on reasonable terms, the price fetched 
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at the resale may be taken into consideration in determining retrospectively the true 
market value of the shares on the crucial date ; but if there was no market or the 
market rate could not be taken in the’circumstances obtaining as the real or fair 
value of the shares and the representee had not sold them, then, in ascertaining 
the real or fair value of the thing on the date when the fraud was practised, subse- 
quent events may be taken into consideration provided such subsequent events are 
not attributable to extraneous circumstances which supervened on account of the 


retaining of the thing. 
f SpeciFic RELIEF. 


1 In Mothey Krishna Rao v. Anjaneyulu+ it is held that a suit by a person who had 
been removed from the office of Secretary to a company for a declaration that he 
continued as Secretary, the removal being invalid, is not maintainable under 
section 42, Specific Relief Act, as the plaintiff had not sued for damages in breach 
of contract but only for a declaration without consequential relief. Ganapathy v. 
Tiffin’s Barytes, Asbestos and Paints, Lid.*, points out that where duly elected directors 
of a company seek to obtain delivery of records, documents, etc., of the company 
from the respondents who were in possession thereof, the proper remedy was by 
way of a-suit under section 45 and an application for a writ of mandamus would be 
barred under provisos (b) and (d) to the section. 

4 


4 Company Law. 


The decision in Viswanathan v. Tiffin’s Barytes, Asbestos and Paints, Lid.* lays down 
inter alia: (i) the general body of a company has inherent powers to take all steps 
to ensure its proper working, including the power to appoint directors and this 

ower may be delegated to the board of directors, but if there is no legally constituted 
hoard or if the board is unable or unwilling to act the authority delegated to the 
board will lapse and the members can exercise the right inherent in them of appoint - 
ing directors ; (ii) the articles of a company may be such as to amount to a dele- 
gation to the directors of the power of appointing additional directors as to preclude 
the company in a general meeting from appointing such directors ; (iii) the power 
of the general body of a company at its meeting to increase or reduce the number 
of directors as provided in Regulation 83 of Table A of Schedule I of the Companies 
Act must be read as part of the articles of the company unless there is anything to 
the contrary expressed in the articles; (iv) the right of a member of a company to 
vote by proxy is not a common law right and is determined solely by the company’s 
articles which constitute a contract between him and the company and the relation- 
ship between a shareholder and a proxy is that of principal and agent ; (v) proxies 
which could not be used at a meeting for want of advance notice cannot be used 
at an adjourned meeting as the latter is only a continuation of the original meeting, 
and (vi) the chairman at a meeting of the company can adjourn the meeting where 
he is so empowered by the articles of the company and a person who himself pressed 
for an adjournment cannot be heard to object to such adjournment later. Anantha- 
lakshmi Ammal v. Indian Trades and Investments, Lid.* points out that if in any calendar 
year an annual meeting is not held under an article of the company those directors 
who would have retired at the meeting had the same been held will vacate office 
on the last date of the year, that there is nothing in the Companies Act or the decided 
cases to support the position that the power to co-opt directors comes to an end . 
when once an annual meeting is convened, that the power to co-opt directors could 
be exercised even though the strength of the board had fallen below the minimum 
and even when there is only one director capable of acting, and that if a co-option 
of a director is not made in the interests of the shareholder it cannot stand. In 
Sha Mulchand & Co. v. Jawahar Mills, Ltd. the Supreme Court holds’ that mere 
waiver, acquiescence or laches short of abandonment of rights or estoppel does not 
disentitle the holder of shares who has a vested interest in the shares from questioning - 
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the validity of a purported forfeiture of those shares. Viswanathan v. Assistant 
Registrar of Joint Stock Companies, Madras1, holds that a director cannot be allowed 
to rely upon his own default for arranging to hold a general body meeting as required 
by section 76 of the Companies Act to establish his innocence in respect of the charge 
of failure to place the balance sheet before the general body meeting as required 
by section 131. In Indiqn Sugars & Refineries, Lid. v. Abdul Wajid it is painted out 
that where a company appointed a managing agent before the commencement of the 
Indian Companies (Amendment) Act of 1936, there was nothing illegal in the 
managing agent stipulating for and drawing any remuneration additional to that 
fixed under the resolutions passed by the company and that section 87 (c) applied 
only to the cases of agents appointed after the commencement of the Amending Act 
of 1936. Mathalone v. Bombay Life Assurance Go., Etd.®, makes it clear that under 
section 105-C the directors making a further issue of capital are under a mandate 
to offer those shares in the first instance to the members in proportion to the existing 
shares held by them; that the exercise of the privilege depends upon the option 
of the shareholder ; that if he decides to invest his money in the further capital 
issued he has to fulfil certain obligatior’s such as to make an application and with 
the application to remit the application money and if the shares are only partly 
paid up to become on allotment liable to meet any future calls on the shares ; that 
he has the right to assign the offer made to him to another, in which event, however, 
the directors have the option to allot or not; and that where after a transfer of 
shares the transferee has not taken steps to get his name registered as a member on 
the regiser of the company and in the meantime certain other privileges or oppor- 
tunities arise for purchase of new shares in consequence of ownership of shares already 
acquired the transferor cannot be regarded as a trustee for the transferee obliging 
him to transfer all the benefits of property rights annexed to the sold shares to the 
cestui que trust. Dalmia Cement, Lid. v. The Registrar of Joint Stock Companies, Madras, 
Ltd.*, decides that the proviso to section 131 is a proviso to the entire section and not 
to the latter part of it only and that the Registrar has got the power to extend the 
period of 18 months for placing the balance sheet and profits and loss statement 
before the general meeting under section 131 (1). Loomchand Sait v. Official Liqui- 
dator, P. F. Bank, Ltd.®, holds that non-compliance with formal requirements in the 
matter of the description of the applicants cannot amount toa violation of section . 
177 when there is substantial compliance with the section. It also holds that 
section 282-A does not offend against Article 20 (2) of the Constitution. 


Property Law. 


In Jumma Masjid, Mercara v. K. Devaiah® it is pointed out that section 43 of the 
Transfer of Property Act proceeds on the fundamental assumption that an erroneous 
or fraudulent’ representation by a transferor induced the transferee to part with the 
consideration without knowing the true facts and therefore such a transferee should 
be allowed to claim from the transferor, if he subsequently acquires any title to the 
property that the transfer should operate on that title ; so, where a transferor in 
fact purports to transfer an expectancy or property which he had no right to transfer 
without making any representation that he had authority to transfer, section 43 
‘cannot help the transferee. Gopalan v. Kanaran”, makes it clear that the proviso 
to section 53-A of the Transfer of Property Act is intended to protect persons who. 
in actual truth and in fact have no notice of the interests of a contracting party, 
but when in fact there is such notice the informality of the manner in which notice 
or information was acquired is immaterial, and payment of money’ may also be 
sufficient to constitute part-performance and will be sufficient compliance with 
section 53-A and such payment can be treated as an act in furtherance of the 
contract when it is proved that such money had been paid under the contract. In 
Vinaitheertha Tever v. Viswanatha Aiyar®, it is held that there would be no statutory 
lien under section 55 (4) of the Transfer of Property Act in a case where the agree- 
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ment was that the vendee should himself discharge the encumbrance on the 
property and recover possession of the property. The decision in Suryaprakasa 
Rao v. Venkataraju1, makes it clear that what the proviso to section 58 (c), 
Transfeı of Property Act says is that when the condition of reconveyance ' 
is not embodied in the same document, in no case shall a sale be deemed 
to be a mortgage, but if the condition is embodied in the same document, 
it is open to the ‘court to hold that what purports to be a sale is really a 
mortgage. Gomathi Ammal v. Krishna Aiyar*, decides that a party to a docu- 
ment could not be a valid attesting witness and merely because execution 
was done by a power of attorney agent on behalf of his principal, the principal 
cannot be deemed to be a different person for the purpose of being an attesting 
witness to that document. Kamakshaya Narayan v. Chohan Ram?, holds that section 
‘66 has nothing to do with the mortgagor’s power to lease the mortgaged property, 
that it is a statutory enactment of the powers of the mortgagor in possession in regard 
to waste of mortgaged property and it has no application to the grant of a lease by 
a mortgagor in possession. Namdeo Lokman Lodhi v. Narmadabat*, decides that sec- 
tion 111 (g) cannot be made to govern a lease which was executed in the year 1870, 
that the amendment made in 1929 not being retrospective cannot touch such a 
lease, and that in exercising the discretion under section 114 to grant relief against 
forfeiture for non-payment of rent each case must be judged by itself, the delay, 
the conduct of the parties and the difficulties to which the landlord has been put 
‘should all be weighed against the tenant. 
: Hinpu Law. 

In Subba Rao v. Venkatasatyanarayana®, it is pointed out apropos of the consent 
-of sapindas to an adoption by a widow that the general principle is that the court 
in judging the adequacy and the validity of the consent given, in a particular case 
will have to take an over all picture of the entire situation and decide whether the 
sapindas giving the consent occupy sufficient importance or carry adequate weight 
in the fictional family council judged from the standpoint of propinquity, age, 
wisdom, availability, numbers and.other relevant considerations, so that the consent 
given by them may establish the inference that the adoption was made by the widow 
without any capricious or corrupt motive but only in the interests of her husband’s 
salvation. The decision also makes it clear that consent of sapindas is not con- 
ferment of power or authority as in the case of the husband, and a record of such 
consent does not require registration to make it admissible in evidence. The 
decision in Lakshmi Ammal v. Thangavel Asari® reaffirms that the forfeiture occasioned 
by section 2 of the Hindu Widow Remarriage Act on the remarriage of a Hindu 
widow is only of her rights in her husband’s property to which she is entitled by way 
of maintenance or by inheritance or by virtue of any will and not of any absolute 
interest legally acquired by the widow. Stdda Setty v. Muniamma’™ lays down that 
section 2, clause 4 of the Hindu Women’s Rights to Separate Residence and Main- 
tenance, Act 1946, refers only to a future marriage, that is, marriage subsequent to 
the Act, and, the words “ justifiable cause ” in clause 7 do not cover the case of 
incompatibility of two wives living together, but mean some cause which should be 
considered to be real and serious by reason of which the position of the married 
woman becomes miserable. S. P. Chinnathambiar v. V. R. P. Chinnathambiar® holds 
that a renunciation or relinquishment by the holder of an impartible estate in favour 
-of a junior member of the family does not operate to clothe such member with any 
title to the property inasmuch as the latter was not a person who had already any 
vested interest in such estate which gets enlarged by reason of the renunciation; 
nor is it tantamount to surrender inasmuch as that doctrine has no application to 
the case of a full owner of property. In Venkataramayya v. Venkataramappa®, it is 
pointed out that if a member of a joint family who was given a certain sum from the 
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family funds goes out of the family in the sense of leaving the family house and starts 
a business of his own individually or in partnership and by his exertions acquires 
property, such property will not appertain to the joint family ; likewise, if a member 
of a joint family inclined to start a trade gets assistance for the purpose by way of 
contribution from the joint family and starts a business and acquires property, it 
would be reasonable to extend the principle of the Hindu Gains of Learning Act 
to the case and treat the property as his separate property. The decision in Aruna- 
chala Mudaliar v. Muruganatha Mudaliar+ is an important pronouncement of the 
Supreme Court on the character in the hands of a donee of property given to a son 
by his father from his self-acquisitions either by gift or by devise. The High Courts 
of Calcutta, Madras, Bombay and Allahabad, had each taken a different view of 
the resulting position and the Privy Councilin Lal Ram Singh v. Deputy Commissioner 
of Partabgarh* had left the matter open merely stating that when the occasion arose 
the question will be decided with reference to the Mitakshara. The Supreme 
Cowt in the instant case holds that there is no warrant for saying that according to 
the Mitakshara such z gift or bequest constitutes ipso facto ancestral property in the 
hands of the donee. Rathnasabhapathy Pillai v. Saraswathi Ammal? holds that the 
Hindu Women’s Rights to Property Act, 1937, does not enlarge the rights of a widow 
except to enable her to ask for a partition of her husband’s share, that she continu2s 
to remain a member of the joint family and does not become a coparcener, that her 
general right to be maintained out of the joint family estate is still available and that 
the option would rest with her to claim maintenance or a share but not both. Subba 
Rao v. Krishna Prasadam* makes it clear that the precise effect of section 3 (2) of the 
Hindu Women’s Rights to Property Act is that the right of survivorship which the 
coparceners had under the Hindu law prior to the Act is suspended as against the 
widow but in other respects it still subsists and operates in accordance with the 
principles of Hindu law ; so much so, when the widow dies the right of the parties 
must be determined exactly as if there had been no interposition of the widow. 
Varada Pillai v. Sriramulu Reddiar®, decides that if a son objecting to an alienation 
of family property comes into existence or is conceived after the alienation but dur- 
ing the letine of a child born or conceived before the alienation, then the over- 
lapping of the two lives enables the later born son to contest the validity of the father’s 
act, and that even if the eldest member had not filed a suit the right of the other 
members to question the alienation is not taken away as the right arises in an indi- 
vidual member of the coparcenary not by virtue of his being a managing member 
but in his character as son and that individual right cannot be controlled by 
anything which the eldest or managing member has done or has failed to do. 
Sidheswar Mukherjee v. Bhubneshwar Prasad’, is an instructive decision of the Supreme 
Court which lays down : (i) the obligation of the sons to pay the father’s debts 
is not a personal obligation existing irrespective of the receipt of family property ; 
(ii) the obligation éxists whether the sons are majors or minors or whether the 
father is alive or dead, and their interests in the coparcenary property will be liable 
so long as the debt is not illegal or immoral ; (iii) it cannot be laid down that the 
creditor’s power of proceeding against the son’s share in the joint estate for recovery 
of the debt due by the father is co-extensive with the father’s power of disposal over 
such interest because though in provinces like Bihar no coparcener can alienate his 
interest even for value the creditor’s power of recourse against such interest is well 
settled ; (iv) the purchaser of the undivided share does not acquire any defined 
share in the property and is not entitled to joint possession from the date of his 
purchase, and he should work out his rights only by a suit for partition and his right 
to possession would date from the period when a specific allotment is made in his 
favour ; nor is he entitled to the income or profits of the share from the date of 
his purchase. Suryanarayana v. Genesulu?, takes the view that if a decree is obtained 
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im respect of a pre-partition debt of the father and during its pendency a partition 
-has taken place and the father is alive when execution is taken, the creditor’s 
remedy in regard to the assets of the joint family in the hands of his sons is only by 
means of a separate suit ; but if the debtor-father is dead the creditor can proceed | 
against the jomt family assets in the hands of the sons under sections 52 and 53, Civil 
Procedure Code and it will be open to the sons in execution proceedings to set 
up the avyavaharika character of the debt or that sufficient assets had been allotted 
to the father at the partition for the discharge of the debts. Sreenivasan v. Ranga- 
chari1, points out that though an endorsee of a promissory note executed by the 
father cannot get a decree passed against the sons, yet any decree passed against 
the father may be executed against the shares of the sons by reason of their pious 
obligation and if the sons are impleaded in the execution proceedings it would be 
‘open to them to establish that the debt was such as would not bind their shares, 
but if the sons are not impleaded it would be open to them in an independent suit 
. to have the sale to the extent of their shares set aside on the ground that the debt 
‘was not one which would bind their interest in the property. Balakrishnan v. Bala- 
sundara Gramani* Jays down that an alienee of property of a Hindu joint family 
should normally be relegated to file his own suit for partition and therein ask that 
in equity the alena property might be allotted to his alienor’s share, but in a 
suit filed by the coparceners to set aside the alienation they should be granted 
possession subject to the equity in favour of the alienee being worked out in an 
independent action. Chinna Narasamma v. Venkata Narasi Reddi® holds that an 
agreement between coparceners appointing an arbitrator to divide the joint family 
property among them amounts to a severance of the joint family status and such an 
agreement though not registered as a partition deed can be used in evidence for a 
collateral purpose. In Indira Bai v. Sivaprasada Rao‘, it is pointed out that where a 
will is made after the despatch of a telegram to the other coparcener declaring an 
intention to separate and the telegram in fact is received before the testator’s death, 
the will can validly affect the testator’s share in the family properties inasmuch as 
‘he is divided at the crucial time, namely, at the time of his death. Venkatachalam 
v. Saramma® takes the view that where a widow succeeded to the estate of the husband 
consisting of a policy of insurance assigned in her favour she gets only a limited 
-estate and the fact of the payment of the premia from the provident fund account 
-of the husband for which she was the nominee cannot make the policy of insurance 
part of the provident fund amount so as to give her an absolute estate in the same. 
In Anganna Thevan v. Ayyaswamt Thevan®, it is made clear that a mother succeeding 
to the estate of her deceased son cannot alienate the property in order to discharge 
a time-barred debt of her son. Venkateswarlu v. Challaiya’ decides that where there 
is a relinquishment of the entire estate of the husband in favour of the nearest rever- 
sioner and no benefit except a provision for the widow’s maintenance is stipulated 
for the transaction amounts to a valid surrender, and,the surrender will not become 
invalid even if a provision was made at the time of the surrender or subsequently 
in favour of the kindred of the widow's father and mother to satisfy her wishes. 
Venkamma v. Narayanamma® lays down that the Hindu law texts do not differentiate 
between the legitimate and illegitimate issue of a woman regarding succession to 
‘her stridhana and where a woman leaves a legitimate as well as an illegitimate 
daughter, they will both take equally’the property of the mother, and in a contest 
for stridhana property of a married woman between an illegitimate daughter and 
‘husband’s brother the former would exclude the latter. In Bajrang -Bahadur v. 
Bakhiraj Kuer®, the Supreme Court holds that the words “ absolute estate”? and 
“ generation after generation ” used with reference to an estate conferred under a 
will are descriptive of a heritable and alienable estate conferred on the donee and 
«connote full proprietary rights unless there is something in the context or surrounding 
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March of law (continued). 


circumstances to the contrary. In Lakshmana Nadar v. Ramier!, the Supreme 
Court points out that where a Hindu by his will directed: “ After my lifetime, 
you, the aforesaid 'R, my wife shall till your lifetime, enjoy the aforesaid properties .. . 
After your lifetime L, our daughter and wife of M and her heirs shall enjoy them 
with absolute rights and powers of alienation,” the intention of the testator is clear 
that the wife’s interest is to be a life interest which should come to an end on her 
death and the properties in their entirety should thereafter be enjoyed in absolute 
ownership by his daughter and her heirs and that the daughter took a vested interest 
in the properties, a present right to future enjoyment. Venkata Chellamma v. Cheekati® 
lays down that so far as Madras is concerned an adoption of a daughter by a dancing 
gül, where it is not for the purpose of prostitution, is valid by custom and such 
adoption confers on the adoptee the status of an adopted daughter with all the 
civil rights flowing therefrom like inheritance to the adoptive mother’s properties ; 
that where there is no proof of custom directly applicable to'any particular case 
of disputed succession the general rules of Hindu Law may be applied by analogy 
as rules of justice and equity ; and that in the absence of a custom a collateral of 
the adopting mother is not entitled to succeed to the property of the adopted girl. 
Saraswathi Ammal v. Fagadambal®, is an important pronouncement of the Supreme 
Court regarding inheritance to the property of a dancing girl. It lays down that 
in the absence of proof of custom by which a dasi daughter excludes a married 
daughter the case has to rest on rules of justice, equity and good conscience and a 
just rule to apply in such a case is one of propinquity according to which the two 
would take the mother’s property in equal shares; and that while a community 
living in a particular place may have evolved a particular custom it will not follow 
that the community living in another district is necessarily following the same 
custom. 


, MUHAMMADAN Law. 


In Muhammad Amin v. Vakil Ahmed,* the Supreme Court points out that 
the presumption in favour of lawful marriage would arise where there is prolonged 
and continued cohabitation as husband and wife and there is no insurmountable 
obstacle to such a marriage, ¢.g., prohibited relationship between the parties, the 
woman being an undivorced wife of a husband who is alive and the like; and 
that such presumption will be sufficient to establish that there was a lawful marriage 
between them and that the children of such union were legitimate. The 
Supreme Court also points out that a minor’s brother as a de facto guardian under 
Muhammadan Law has no power to transfer any right or interest in the immoveable 
property of the minor, and that such a transfer, if made, will be void and a family 
settlement on behalf of a minor entered’ into by his de facto guardian will be void 
not only qua the minor but would be void altogether qua all the parties’ including 
those who were sui juris. 


“InsoLvency Law. 


In Ramnad District Central Co-Operative Bank v. Official Recewer of Ramnad®, it is 
held that under section 5 of the Provincial Insolvency Act since the Insolvency Court 
has the same powers as a civil Court it could under justifiable circumstances grant 
an injunction preventing a secured creditor from selling the insolvent’s property- 
which right is disputed by the other creditors in the Insolvency Court. Peera- 
raghavamma v. Padmaraju®, holds that a sale deed by a debtor which though executed 
before the filing of the insolvency petition is registered after the filing of the petition 
is void against the official receiver as the order of adjudication relates back to 
the date on which the insolvency petition was presented. In Nageswaraswami v. 
Viswasundara Rao’, the Supreme Court points out that the power of a Hindu father 
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to alienate the interest of his sons in the mortgaged properties for satisfaction of his 
antecedent debts passes to the official receiver on the father’s insolvency as ‘ property’ 
and so, on a sale by the receiver the interest-of the sons vests in the purchaser who 
alone must be held competent to exercise the right of redemption and section 28-A, 
as amended has been made expressly retrospective. In Subbiah Goundan v. Ramaswamt 
Goundan}, it is laid down that the effect of annulment is to vest, the property 
retrospectively in the insolvent and wipe out altogether the insolvency 
and its effect except to the limited extent reserved ‘under section 37, and in 
view of this the alienations made of property, moveable or immoveable, by 
the insolvent after adjudication, the decrees and execution proceedings suffered 
by him during such insolvency, the status of an agriculturist notwithstanding the 
property is taken away from him and transferred from him, are all restored and. 
validated with effect from the date on which the insolvency petition was filed in 
which the subsequent adjudication and the vesting of the property in the official 
receiver followed. Narayanaswami v. Narayanaswamı?, holds that before section 54 
can be availed of there must be a transfer which is legally complete and which 
the law will recognise and take notice of, and that for the purposes of the section 
where the law enjoins that a transfer can be @ffective only if the document is regis- 
tered, the transfer would become complete on the date of the presentation of the 
document for registration. Kupunni, In re, decides that a sale made by the 
official receiver without notice of the same to the petitioning creditor 
resulting in a low price has to be set aside especially where the petitioning creditor 
makes an offer of nearly 50 per cent. more than the price for which the sale had 
been made and the sale has not been fair or just, and it cannot be held that because 
there was no fraud or illegality in the conduct of the sale by the official receiver 
the sale was not liable to be set aside. 


Mapras AGRICULTURISTS RELIEF ACT. 

In Mallkarjuna Rao v. Tripura Sundari*, it is made clear that where the pro- 
missory notes executed -prior-to the commencement of the Madras Agriculturists 
Relizf Act. were renewed subsequent to-the Act for the full amounts due under 
the earlier notes without taking into account the statutory reduction of the liability 
thereunder, it is open to the debtor to take the plea that the subsequent promissory 
note sued on was not supported by consideration to the extent which is in excess 
of what was due on the basis of the Act, and the plaintiff in such a case cannot 
recover anything more than what would be found due and properly payable under 
the prior note after applying the provisions of the Act. Dandayithapani Devasthanam 
v. Mohammed Gani® lays down that the term “ creditors” for the purposes of the 
Act would include a corporate body, a charitable or religious institution or an 
unincorporated company or association, that the improvements referred to in 
section 9 can only be improvements to the mortgaged property as are contemplated 
in section 63-A of the Transfer of Property Act, and that the costs of a suit instituted 
for recovery of possession of the property cannot in any view be considered an improve- 
ment. Suryanarayana v. Venkataramana Rao® decides that where there has been in 
fact a settlement of accounts and a fresh document-is executed by the debtor that 
must necessarily have the effect of discharging the interest on the one hand and of 
appropriating the payment on the other, such a transaction is outside Explanation 1 
te section 8 and the appropriations made by the debtor as part of the settlement 
are not liable to be reopened. Sathiraju v. Venkata Rao? points out that where a 
pee eee purchases a portion of the equity of redemption on a part of the mort- 
gaged properties in sale in execution of another decree on a promissory note, there 
is a reduction of the mortgage debt to proportionate liability of the property so 
purchased by the mortgagee, but such reduction of liability by appropriation of the 
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rateable value fixed under section 82 of the Transfer of Property Act will not enure 
to the benefit of the mortgagors and the sum so appropriated is not a “ payment ” 
within the meaning of section 8. Raja Venkatarama Rao v. Seshayya! holds that a 
creditor is not entitled t> retain payments made after 1st October, 1937, towards 
interest in excess of the interest payable under the provisions of the Act without 
adjusting them towards the principal, and thereis no distinction in principle between 
a debt to which the provisions of section 8 apply and one governed by the provisions 
of section g. In Lakshmana Nardu v. Kannayya Naidu®, it is held that where a usufruc- 
tuary mortgagor sells the subject-matter of the mortgage to another between goth 
September, 1937 and goth January, 1948 and there was no reservation of any 
interest in the vendor, section 9-A (7) (ii) (a) directly appliesand the mortgagor will 
have no right to apply for scaling down the decree debt and the fact that a portion 
of the consideration was Icft with the vendor to enable him to pay the mortgagee 
or the circumstance that the vendor agreed to put the vendee in possession after 
the amount was pai¢ to the mortgagee would not confer on him any interest in the 
immovable property so as to entitle him to apply for scaling down. Sanyasappanna 
v. Appalaswam.* points out that to get ar. exemption under section 9-A (7) a person 
sheuld have acquired a title to the equity of redemption by a transfer inter vivos 
from another person who in his turn acquired a right to the same by one of the 
modes mentioned namely, succession, survivorship, court-sale, etc.; that the 
tansaction to be hit by the section should have been a transfer inter vives from the 
original mortgagor between the two dates mentioned in the section and the clause 
will not apply if the transfer effected between the dates is from a transferce from the 
original mortgagor prior to goth September, 1937. Naraydnaswami Goundan v. 
Perumal Chettiar* decides that sub-clause (v) of sub-section (7) (ii) of section g-A 
applies not only to a case where the mortgagee’s interest was in the first instance 
created in favour of two or more persons but also to a case where the mortgagee’s 
interest was created only in favour of one person to start with and there was later 
an assignment of that interest in favour of two or more persons, the condition how- 
ever being that the assignment must have taken place before the date of the partition. 
In Alagappa Chettiar v. Nackiappa Chettiar®, it is pointed out that on and from ist 
January, 1950, the Madras Agriculturists Relief Act came into force in Pudukottai 
and the words “ before the commencement of the Act” in section 19 (1) must be 
construed in respect of that territory as before 1st January, 1950, and an application 
for scaling down a decree passed in that State bcfore that date is prima faae main- 
tainable and a prior rejection of the plea unde: the Pudukkottai Agriculturists 
Relief Regulation on the ground that the debtors were not agriculturists cannot 
bar the debtors’ right to claim relief under Madras Act IV of 1938 after 1st Jan- 
uary, 1950. Ghengama Nadu v. Velayudha Mudaliar® makes it clear that the only 
consequence laid down in section 23 when a sale is set aside is that it shall be deemed 
not to have taken place at all, and under section 24 a purchaser shall be entitled 
to an order for payment of any purchase money paid by him against the person to 
whom it has been paid where a sale is set aside under section 23 or 23-A ; and sections 
23 and 24 leave unimpaired the inherent right of the court to see that any suitor 
before it is not injured by its act or by a decision reversed on appeal when the party 
before it is a bona fide auction-purchaser for valuable consideration. Venkata Reddi vy. 
Ramabrahmam’ holds that an appeal lies under section 25 (a) against an order return- 
ing a petition under section 19 for re-presentation to the prope: court and therefore 
the High Court will not interfere with that order on a revision petition. Danda 
Reddi v. Rami Reddi® rules that an order on an application under section’ 19 toa 
court of small causes is not appealable under secton 25 (a) inasmuch as the scaling 
down is of a decree passed by a Small Cause Court and such decree is only revisable 
by the High Court. 
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Mapras Estates LAND ACT. 


In Muthyala Lakshminarayana, In re,1 it is pointed out that unlike the Bengal 
‘Tenancy Act, the Estates Land Act does not recognise the acquisition of occupancy 
rights by sub-lessee tenants, but a sub-lessee or sub-tenant can by custom or usage 
acquire occupancy rights. Nallathambi v. Perumal Chetty? makes it clear that where 
the identity of a village originally granted disappeared as a result of resumption 
of a moiety and thereafter there was a grant by the British Government of scattered 
bits of land in lieu of the unresumed moiety of the original grant there is neither 
confirmation nor recognition by the British Government of a grant of a whole 
village as such and the total extegt of such portions cannot be held to be an inam 
village within the -meaning of sectiop 3 (2) (d) of the Estates Land Act. Gopal 
Reddi v. Paitabhi Reddi? points out that an inam signifies the grant of a freehold 
interest whether free of any obligation or burdened with the payment of a nominal 
amount or performance of some service liable to be resumed in certain events, 
that subject to such incidents the ownership passes to the grantee ; so, a lease of 
property cannot be said to be the grant of an inam within the meaning of section 3 
(2) (d). Bhavanarayana v. Venkatadu* lays down that the crucial test to find out 
-whether the subject-matter of a grant falls within the definition of an “ estate ”,in 
section 3 (2) (d) is whether at the time of the grant the subject-matter was a whole 
village or part of a village, and if at the time of the grant it was only part of a village 
the Amending Act of 1945 would make no difference and such a part would not be 
an “estate” within the meaning of the term. Venkataramanna v. Gopala Rao® 
decides that under the Explanation to section 3 (15) a person who is in continuous 
occupation of ryoti land for a period of 12 years is deemed to be ryot even if the 
occupation was adverse to the landholder and therefore his liabilty to pay rent 
in respect of the land in his possession will arise under section 4 and merely because 
he kept the land without payment of rent it does not thereby cease to be part of the 
permanently settled estate and continues to be liable for payment of peshkush 
along with the other lands comprised in the estate. Periasami Goundan v. Vellamma 
Naicker® holds that if a junior member of a Hindu Joint family happens to be an 
offcer or subordinate officer holding a revenue sale for recovery of arrears of rent 
due to the landholder and the manager of the joint family purchases the interest 
sold at the sale, the sale is hit by the provisions of section 107, and is voidable. 
Srinivasa Aiyar v. Ramachandra Rao’ points ou: that petitions filed beyond time 
provided in section 115 (2) are barred by limitation and Article 182 of the 
‘Limitation Act will not apply to such a case. 


Stamp Act. 


In Crompton Engineering Co. v. Chief Controlling Revenue Authority®, it is made i 
clear that the transfer contemplated by section 2 (17) of the Stamp Act is a transfer 
valid in law, and to maks a document liable to stamp duty as a mortgage it is not 
enough if the document purports to effect a transfer but must actually transfer and 
it must also comply with the requirements of section 59, Transfer of Property Act. 
Abdul Khader, In re?, holds that the right to the benefit of the exemption under 
article 30 can only arise in cases where the original entry would be applicable, and 
this fact carries with it the implication that the enrolment referred to in the exep- 
tion is an enrolment similar to the class of enrolments referred to in the main provi- 
sion itself. It is further held that since the Stamp Act is not in force in the Travan- 
ccore-Cochin State, ə person on the rolls of that High Court was under no obliga- 
tion to pay stamp duty and therefore will not be a person who has been previously 
enrolled in a Hgh Court within the meaning of that expression in the exemption. 
Venkataswami Aiyah, In re}°, points out that when a document is sought to be regis- 
tered on an under-valuation, two courses are open. If the Registrar either from his 
own information or otherwise suspects that the valuation given is an under-valuation 
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with intent to cheat the Government of the legitimate duty, he can ask for parti- 
culars from the party and if satisfied of the under-valuation can refuse to register 
unless the proper duty is paid. In cases where the document gets rgeistered and 
information is subscquently received about the under-valuation and intentional 
evasion of payment of legitimate stamp duty to defraud the State, the Registrar 

- can initiate a prosecution under section 27 read with section 64. The decision 
further points out that section 64 is not restricted to the scribe of the instrument 
but is wide enough to reach the person who in truth is the author of the deed and 
it is not correct to say that a vendee will never be liable under section 64 (a) or (5) 
and that the executant of the document alone will be liable. 


Court-Frees Act. 


In Nemi Chand v. The Edward Mills Co.,1 the Supreme Court elucidates 
the scope of section 5 of the Court-Fees Act which declares decisions on questions. 
of court-fee whenever they arise in the chartered High Courts as final, as 
making final the decision both as to the necessily of paying a fee as well as the 
amount thereof. Rudramma v. Srisailam®, holds that in a suit for ejectment on the 
ground that the defendant was let into possession of the suit house as a licencee 
and refused to vacate when demanded, the value of the relief for purposes of court- 
fee'should be computed under section 7 (v) (e), that is, the market value of the 
house and ad valorem court-fee on that basis should be paid. Gopal Mudali v. Venka- 
tesu Mudalt®, decides that even enhanced court-fee can be paid on a plaint originally 
filed on the footing of landlord and tenant if one of the defendants puts up a defence 
of adverse possession and challenges the plaintiff’s position as landlord, and the 
plaintiff can amend the plaint and pay the necessdry additional court-fee under 
section 7 (v) (d) for recovery of posséssion. It also decides that the question of 
title cannot be gone into in a suit for rent brought under section 7 (xi) (cc). Pro- 
vince of Madras v. Ramaswami Chettiar*, decides that where a compromise decree 
provided for payment by plaintiff of deficit court-fee and he received satisfaction 
of the defendant’s vbligation to him out of Court, the conduct of the plaintiff does 
not amount to cheating the Government and section 11 cannot assist the Govern- 
ment in whose favour the decree for additional court-fee is passed in cases like 
this even if the government could have executed the decree. Nemi Chand v, Edward 
Mills Co.,1 contains a valuable exposition by the Supreme Court of the scope of 
section 12. It states that section 12 which makes a decision on every question 
relating to valuation for the purposes of determining the amount of any fee payable 
under Chapter III as final between the parties only means that the parties cannot 
impugn such a decision by preferring an appeal but that it does not confer on such 
decisions a complete immunity from examination in a higher Court, that section 12 
places the decision on the same footing as other interlocutory non-appealable orders 
under the Civil Procedure Code, that if a decision under section 12 is reached by 
assuming jurisdiction which the Court does not possess or without observing the 
formalities prescribed for reaching such a decision the order would be revisable by 
the High Court in the exercise of revisional powers, and similarly, when àa party 
thinking that a decision under section 12 is palpably wrong takes the risk of his 
plaint being rejected or suit dismissed and then appeals from the order rejecting 
the plaint or from the decree dismissing the suit but not from the decision on the 
question of court-fee, then it is open to him to challenge the interlocutory order 
even on the question of court-fee made in the suit. Rajaratna Vaidyanatha Pillai v. 
Srinivasa Raghava Aiyangar®, holds that where the guardian of 2 minor had alienated 
the latter’s property at various times and places and the quondam minor sues to 
set them aside the court-fee will have to be paid on the several alienations separately . 
under section 17 as the cause of action or subject-matter against all defendants is 
not the same. Venkatanarayana Aiyar v. State of Madras? takes the view that the 
words “ distinct subjects’? used in section 17 mean “ distinct subject-matters ” 
and if the words are to be construed as including different categories of subjects 
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taking the word “ subject? in a comprehensive sense, then the meaning of the 
section would become absurd. It also points out that a single suit by a number 
of plaintiffs for a declaration that anorder of resumption inrespect of nine distinct 
inams in favour of distinct individuals and under nine inam title-deeds is not a 
suit in respect of a single subject-matter and will fall within section 17. Koyan v. 
Rajammal', holds that where a written statement on its allegations refers to pay- ` 
ments which will have th: effect of cither extinguishing or reducing the suit 
claim as payments which in law must be held to be in the nature of 
payments to the plaintiff himself, the defendant is not under any obligation to 
pay court-fec on that amount under schedule I, rule 1, although when he fails to 
prove the legal effect of the payments in question to be that of payments to the 
plaintiff himself the plea of the credit claimed by the defendant on the foot of pay- 
ments may have to fail. Collector of Customs; Madras v, Gokul Doss*, points out that 
personal bonds given by 2 party in a court proceeding under which immovable 
property is not hypothecated would fall. within the definition of “ bond” unde 
section, 2 (5), and where a bond is given in pursuance of a court order, article 6 
of schedule II of the Court-Fees Act would apply and article 13 of schedule I-A 
of the Stamp Act of Madras would not apply inasmuch as the Court-Fecs Act applies. 
Rajamannar, Inre? states that prima facie a suit for a mere declaration that a compromise 
decree is not binding ona plaintiff where no consequential relief is prayed for would 
fall under article 17-A (i) of schedule II. Provincial Government of Madras v. Lakshmi 
Devamma*, makes it clear that a suit contemplated by section 88 (6-D), Criminal 
Procedure Code, is a suit to obtain a declaratory decree where no consequntial 
relief is prayed within the meaning of article 17-A (1) of Schedule II. In Venkates- 
wara’ Rao v. Municipal Council, Masulipatam®, it is pointed out that a suit filed in a 
representative capacity for a declaration that a resolution passed by a municipal 
council relating to a market was illegal falls under Article 17-B of Schedule II and 
it cannot be said in such a suit that the subject-matter is the market and that court- 
fee should be paid under Article 17-A (1). Thirugnanasambanda v. State of Madras®, 
decides that a suit for a declaration, that particular villages are not “ estates ” 
and that Madras Act XXX of 1947 is not applicable to such villages, would appro- 
priately fall within Article 17-B as it is not possible to cstimate at a movey value 
the subject-matter in dispute. In Nagaraina Mudali v. Venkatesa Mudali’, it is held 
that in a suit for partition by one branch of a joint family where certain of the mem- 
bers of the family had been adjudicated as insolvents and the official receiver as 
representing their interests was authorised to sell the prcperties, the proper court- 
fee payable is under Article 17-B. Chandrabhogi v. Gudappa Bhandary®, makes it 
clear that if a relief for partition and a relief for accounting form two distinct subject- 
matters they should be separately valucd even though the reliefs are clubbed to- 
gether in the same suit but if the relief for accounting is implied in the relief for 
partition it cannot be said that the former relief is in respect of a different subject- 
matter though it is framed as a separate relief. 
i EVIDENCE. ` 

In Public Prosecutor v. Paramasivam?, it is pointed out that in relation to an offence 
under the Opium Act, a Prohibition Officer on whom the State Government has 
conferred the powers of an officer in charge of a police station is a police officer 
for purposes of section 162, Criminal Procedure Code and section 25, Evidence Act. 
Karuppanna Goundar v. Kolandaswami Goundar1?, lays down that in the case of registra- 
tidn copies what is applicable in regard to their admissibility to prove contents of 
the original is not section go of the Evidence Act but section 57 sub-section 5 of the 
Registration Act. Rakkiyana Goundar v. Chinnu Goundar1, holds that where the plain- 
tiff wishes to establish an oral agreement to reduce an out and out sale into a trust 
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so as to take away the right of the first defendant to enjoy the properties it could 
not be said that such an agreement would be nit at by section 92 of the Evidence 
Act, and though the plaintiff could not show by oral evidence that the beneficial 
interest was not intended to Fe conveyed the same result could be achieved by 
establishing attendant circumstances, which would be consistert with the case 
that there was no intention to transfer the beneficial interest within the meaning 
of section 81 of the Trusts Act. Singaram, In re,! takes the view that the mere posses- 
sion by an accused person of articles which were on the person or custody of a 
murdered man without any explanation for such possession cannot lead to an in- 
ference that he took part in the murder or was privy to it, and the presumption 
mentioned in the illustration to section 114 cannot be stretched to that extent. 
Guruswamt Nadar v. Ranganathan®, makes it clea: that the principle of estoppel laid 
down in section 116 does not extend to the derivative title of the persons claiming 
through the landlord, that though the section restricts the estoppel to the priod 
during which the tenancy continues, the duration of the estoppel continues so 
long as the tenant has not openly restored posssession by surrender tu the land- 
lord, but the estoppel is restricted to the denial of the title of the landlord at the 
commencement of the tenancy with the result that a tenant can without surrender- 

_ ing possession show that since the date of the tenancy the title of the landlord came 
to an end or that he was evicted by a paramount title-holder or that even though 
there was no actual eviction or dispossession he had under a threat of eviction attern- 
ed to a paramount title-holder and he can set up such threat by way of defence 
either to an action for rent or to a suit in ejectment. 


Lmoration. 


In Chandunmull & Co., v. Mohambal M. Mehia?, it is held that section 37 (1) 
of the Arbitration Act does not have the effect of making section 5 of the Limita- 
tion Act applicable to an application to set aside an award. James Manickam v. 
Jaya Narayan Dagat, states that section 5 does not apply to applications for leave 
to defend suits filed under order 37, rule 2 of the Civil Procedure Code. Governcr- 
General in Council v. Sankarappa®, takes the view that where a misdescription recog- 
nised as such was corrected by means of an amendment and there was no addition 
of party, etc., neither article 30 nor art. 3f of the Limitation Act will bar the suit. 
Avaran Kutti v. Cheriyakkan® decides that a suit by a mortgagor against the mortgagee 
for recovery of amount towards damages for having cut trees on the mortgaged 
property in his possession is not ex contractu but ex delictu and so is governed by article 
36 and not by article 116 and if such a suit is filed after two years from the act of 
tort it will be barred. In Sha Mulchand & Co. v. Jawahar Mills, Lid., Salem,” the 
Supreme Court points out that a claim for rectification of the registers of a company 
simpliciter does not necessarily involve a claim for the return of the share scripts 
and where there ‘is no such claim articles 48 and 49 have no application. Sriramulu 
Naidu v. Jambulingam Pillat®, holds that where a subsequent mortgagee undertook 
to discharge a prior encumbrance on a property of the plaintiff but failed to do so, 
as a result of which the property was sold by the prior mortgagee, and the plaintiff 
filed a suit for damages article 83 applied and the period should be computed 
from the date on which the sale was confirmed finally extinguishing the right of 
the plaintiff as well as of the defendant to redeem the mortgage. Kothari ® Sors v. 
Krishna Rao®, lays down that the third column in article 90 must be read with the 
modification contained in section 24 under which the period of the limitation should 
be computed from the date when the injury resulted and the time from which 
the period begins to run under the third column of article-9o can be extended by 
invoking the provisions of section 24. Appanna v. Venkatappudu'®, holds that article 91 
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has no application where the instrument sought te be cancelled is void and to such 
a suit the period of limitation applicable is under article 144 and if in such a suit 
there is a prayer for the cancellation of the instrument it can only be regarded 
as ancillary to the substantive prayer for possession and can be treated as sur- 
plusage. Eswara Reddi v. Venkatachalam Redqi* states that if a plaintiff alleges 
fraud or absence of consideration for a sale deed and seeks to recover possession 
article 91 will not apply as there is no need to set aside the sale, but ifit was & voidable 
transaction, such as one induced by undue influence, the article will apply.’ In 
Kalipada Chakrabarti v. Srimathi Palani Bala Debi?, the Supreme Court points out 
that a shebaiti right is a hereditary office and as such comes under the express 
language of article 124 and accordingly to a suit by the reversioners for possession of 
a shebaiti right against an alienee from a Hindu widow article 124 and not article 
14.1, will be the proper article to be applied. Gurusidhwaswami v. D. M. D. Fain Sabha® 
decides that where a math property had been granted on a permanent lease and 
the lessee had transferred portions of it and the transferee had made a gift of the 
land for building a school, a suit by the successor in office of the head of the math 
brought more than twelve years after the death of the previous mahant is barred 
under articie 134-B. <Ahilyamba Chatram v. Subramania Atyar*, makes it clear that 
an application for return of money deposited by a clerk employed | in a. 
Devasthanam as security is governed by article 145. The decision in Srinivasan v. 
Baktavatsulu Naidu®, suggests that article 159 can be construed only as prescribing 
the period of 10 days when the summons does not specifically fix a date for the hear- 
ing. Bashyam Achari y. Parthsarathi®, holds that ‘‘ due service” for purposes of 
article 164 is not service which is technically and formally correct as basis for pro- 
ceeding ex parte but service which has been effective and has achieved the object 
of service by bringing the claim against him to the knowledge of the defendant. 
In Sha Mulchand & Go. v. Jawahar Mills Lid.,7, the Supreme Court points out that 
the preponderating view is that article 181 governs only applications under the 
Coce of Civil Procedure. Lakshmanan Gheitiar v. Malayandi Chettiar®, takes the 
view that an appeal to a superior Court to set aside an order of a subidinate Judge 
raising an attachment ordered earlier is an application according to law to take a 
- step in aid of execution of the decree within the meaning of article 182 (5). 


Crv PROCEDURE Cope. 


In Suryanarayanamurthi v. Rama Rao?, it is held that the mere right of holding 

‘a lighted torch inside the chariot during a car festival is not a right of a civil nature 
within the meaning of section 9, Civil Procedure Code, as there is no corresponding 
compellable duty and a suit to establish such a right is not cognisable by a civil 
Courts Venkata Rao, In ret? holds that no suit will lie for the recovery of gratuity 
or veluntary offerings or for damages against any person failing to make an offering 
where there was no legal obligation to make it. Subba Rao v. Satyanarayanamurthy4> 
decides that the principle of constructive res judicata will not bar the judgment- 
debtor raising objection to the amount of the decree at a later stage of the execution 
proceedings. In Sunderabat v. Divaji!?, the Supreme Court points out that the bar 
of res judicata may not in terms be applicable to a compromise decree but that though 
the terms of section 11 may not be applicable the underlying principle of estoppel 
will still apply. Abdul Wazid v. Viswanathan1, takes the view that errors in pracedure, 
interest of slight nature like use by Judge of cars of party, etc., mere suspected bias 
. on the part of a judge, pungent observations of judge at hearing, a non-liberal atti- 
tude towards request for constituting another bench and not granting adjourn- 
ments for engaging eminent counsel will all be inadequate to vitiate a foreign judg- 
ment of a competent. court as not affecting jurisdiction or as coming under any 
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other exception mentioned in section 13. Vajravelu Mudaliar v. Rajalakshmi? holds 
that a suit for separate maintenance by a Hindu wife against her husband can be 
instituted in the place where the parties were married as marriage forms part 
of the cause of action in such a suit and under section 20 it is sufficient if part of the 
cause of action arises at that place. Gopala Rao v. Seetharamiah? decides that, where 
a small cause suit filed in a District Munsif’s Court was transferred by order of 
High Court to a Subordinate Judge’s Court to be tried along with other suits in 
such eourt and the question arose whether an appeal or revision should be taken 
against the decision of the Subordinate Judge, section 24 (4) must be taken to 
have been made by the Legislature in order to ensure that decision of the transferee 
court be regarded for the purpose of procedure including the question of appeala- 
bility as a small cause suit. Subba Rao v. Satyanarayanamurthy® points out that section 
34 1s a general provision relating to interest and clause 2 does not confer.on the 
court any power to award interests but embodies a rule of construction that where 
a decree is silent as to interest it must be deemed that the court must have refused 
interest. Ramaswami v. Vallabha Anandar* takes the view that when the appellate 
court is-not satisfied about the existence of materials upon which the lower court 
had exercised its discretion as to award of costs and takes a different view of the 
facts it is competent to the appellate court to reverse the order as to costs. In 
Keshardeo Chamria v. Radha Kissen Chamria® the Supreme Court holds that where 
the petitioner’s application for adjournment of an execution petition was refused 
and the execution petition was dismissed without informing the petitioner or his 
advocate, and subsequently on an application by the decree-holder the dismissal was 
set aside and the court corrected the error in exercise of its inherent powers,’ the 
proceedings which commenced with the decree-holder’s application for restora- 
tion of the execution and terminated with the order of revival cannot be said to 
relate ta the execution, discharge or satisfaction of the decree within the meaning 
of section 47; such preceedings were in their nature collateral to the execution 
and independent of it. Mahalakshmamma v. Hanumayya®, points out that it would 
be opening an avenue of abuse if a plaintiff were to include as defendants in a suit 
quite improperly psrsons who are really unnecessary and while not being able to 
have any issue decided as between him and them in the suit itself be permitted 
to pursue remedies against them in execution under section 47 and have them deter- 
mined without the payment of any court-fee. Suryanarayana v. Satyanarayana? 
draws attention to the rule that under section 47 (2) an execution court can con- 
vert a proceeding only subject to limitation and jurisdiction, that is, an executing 
court can convert an execution petition only if, converted as a suit, it has jurisdic- 
tion to try it but not otherwise. Kandaswami Mudali v. Narasimha Atyar® holds 
that an application for setting aside the sale by the judgment-debtor is one falling 
between the judgment-debior on the one hand and the decree-holder’s represen- 
tative, the auction purchaser, on the other ; and the contest falls within section 47 
and no separate suit will lie. Matha Gowder v. Kada Gowder®, states that the proper 
way of understanding clause (b) of the proviso to section 51 is that the judgment- 
debtor has the means ta pay the decree amount and refuses or nelglects to pay 
the same or he has since the date of the decree the means to pay the decrec amount 
and has refused or neglected to pay the same. Vasantarajan v. Rant Paroathammani 1°, 
points out that as a remedy by way of a suit is open to the aggrieved party in cases 
arising under section 73 the High Court will not as a general rule interfere. Thiru- 
gnanasambandam Pillai v. Ramachandram Pillai11, lays down that a suit by one mana- 
ging trustee for rendition of accounts against the other trustees druring the period 
of his tun would be maintainable without the sanction of the Advocate-General 
under section 92. In Balarama Reddi v. Shaik Masthan Sahib+*, it is pointed out that 
where a wakf in question related to property admittedly worth more than Rs. 50,000, 
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but the question decided in the second appeal was with respect to the trusteeship 
of the mosque and the subject-matter of the appeal to the Supreme Court was 
whether ihe plaintiff had the right to function as trustee it cannot be said that \ 
the subject matter of the suit ıs capable of valuation, and as such section 110 (e) 
of the Civil Procedure Code cannot in strict terms apply. Keshardeo Chamria 
v. Radha Kissen Chamria! lays down that the errors contemplated by section 115 
relate to’ material defects in procedure and net to errors either oflaw or fact after the 
formalities which the law prescribes have been complied with and they refer not 
to the decision arrived at but to the manner in which it is reached. Muthuraman 
Chettiar, In re? decides that no appeal lies against dn order passed by a single Judge 
of the High Court under section 115 whereby a reference to an arbitration was 
superseded and the suit was directed to be tried. Annaswami Mudaliar v. Ekambart 
Ammal? states that where the lower court hat invoked the inherent powers vested in 
it and sets aside an order, it is an order passed under section 151 and no appeal 
lies from such an order to the High Court. In O’Connor v. Sampath Kumar’, it is held 
that section 151 can be invoked to make an order directing the return of a plaint 
filed on the original side of the High Court if it is necessary for the ends of justice 
or to prevent abuse of process of court. Ramachandra Gupta v. Pandurangam Chetty® 
points out that section 151 can in no circumstances be invoked in a case covered 
by Order 41, rule 27 which by itself confers on an appellate court ample discretion 
to have produced before it any evidence it requires to do justice in the case. Durai- 
swami Nadar v. Nataraja Nadar! decides that an amendment of a plaint by adding 
a prayer to the effect that the plaintiff sues not only on his own behalf but also on 
behalf of the entire body of creditors ef the defendant can be allowed. Chockalinga 
‘Chettiar v. Alagammai Achi” states that under Order 8-A while where a person against 
whom Third party procedure is sought to be availed of is not already a party to the 
record he has to be impleaded on an application made for the purpose, it dees not 
follow that Third party procedure cannot be availed’ of against a person already 
on record and that the considerations governing the application of Third party pro- | 
cedure to any particular case are substantially similar to those considerations which 
influence the discretion of the court in impleading parties under Order 1, rule 10. 
Subbiah Thevar v. Pichai Nadar® makes it clear that Order 9, rule 5, gives the Court 
power to dismiss a’ suit, if after a summons has been issued to the defendant and 
returned unserved the plaintiff fails for a period of three months to apply for the 
issue of a fresh summons, unless within that time the plaintiff shows cause for extend- 
ing the time ; and so, an order dismissing the suit before the expiry of that time 
is premature and irregular. Bashyam Achari v. Parthasarathi®, makes it clear that 
* due service’ within the meaning of Order 9, rule 13, is not service which is techni- 
cally and formally correct as basis for proceeding ex parte but service which has 
been effective and which has achieved the object of service by bringing the claim 
against him to the knowledge of the defendant or respondent. In Anaithalayan v. 
Marudamuthu?°, it is held that the failure to take an acknowledgment or to affix the 
summons as contemplated under Order 5, rule 17, is cured by the proviso to Order 9, 
rule 13, enacted in Madras. Venkataramayya v. Venkataramappa'}, holds that final 
decree proceedings under Order 20, rules 12 and 18 only relate to matters which 
are provided in the preliminary decree as to partition, as to an account for mesne 
profits, or as to an account of other properties but does not relate to the decision 
of any substantial rights of parties as to title to properties which can only be decided 
in a regular suit. Raghavendra Rao v. Venkammal}*, lays down that once it is shown 
that an execution petition by a transferee decree holder ‘complies with the require- 
ments of Order 21, rules 11 to 14 and 16, the effect or otherwise of a succession 
certificate not having been produced along with the execution would not be of 
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consequence and that the want of the certificate may deprive him of the remedy or. 
relief he seeks but cannot vitiate the petition itself. Appayya v. Venkataratnam}* 
points out that the mere fact that the judgment-debtor served with notice of an: 
execution petition has not filed any objection which has led tọ the Court making 
the order apparently under Order 21, rule 23 (1) would not constitute it as a final 
determination of the question raised justifying the application of the principle of 
res judicata to such an order. The decision in Chockammal v. Sambandam Chetty? 
takes the view that when once an order for payment out is made there cannot be 
any subsequent attachment of the money even though the moneys continue to 
remain in Court and no cheque has been issued to the party in whose favour the 
payment out order has been made, but if the judgment-debtor against whom an 
order of attachment has been made and the person in whose favour the order for 
payment out has been made are one and the same person, it cannot be said that 
the moneys still in the custody of the Court cannot be attached. Kalyani Achi v. 
Ramanaiham Chettuar®, decides that if an execution sale commenced on a specified, 
date is continued from day to day, it'is not a case of an adjourned sale and the sale 
might be continued for any length of time if the circumstances of the case warrant it. 
Venkataramiah v. Audinarayaniah*, holds that though a Court ought not to extend the 
time for deposit by the purchaser under Order 21, rule 85 or accept a deposit paid 
beyond time without the consent of all the parties concerned, nevertheless if the 
court did so extend the time or accept the deposit without such consent, then it is 
only an irregularity and does not make the sale a nullity. Varadarajan v. Venkata- 
pathi Reddi, decides that the pendency of an application under Order 21, rule go, is a 
bar to an order of confirmation of sale under Order 21, rule g2 and where an appli- 
cation under rule go dismissed for default was restored on appeal, the position is 
that the application must be deemed to be pending and not disposed of, and if any 
confirmation‘ order had been passcd it. would be ineffective. Vasudeva Kavu 
Patteri v. Mana Natka®, makes it clear that breaches of the provisions of the Civil 
Procedure Code relating to execution against immoveable properties commencing 
from their attachment down to their sale should be dealt with under Order 21, rule go 
and. the order of confirmation under rule 92 should give the final quietus to all objec- 
tions which could be raised under rule go, and so where a sale is held on a date 
different from that notified without an order of adjournment and without a 
further sale proclamation that would amount to an irregularity and the only remedy 
open to the aggrieved party is to have the sale set aside under rule ga on proof 
that substantial injury has resulted therefrom. Mohanlal Goenka v. Benoy Krishna 
Mukherjee’, points out that though under Order 21, rule 6, the Court sending a 
decree for execution shall send a copy of the decree, a certificate of non-satisfaction 
of the decree, and a copy of the order for execution of the decree, omission to send 
to the Court executing the decree a copy of the decree or a certificate of non-satis~ 
faction does not prevent the decree-holder from applying for execution to the Court 
to which the decree has been transmitted, and such omission does not amount to a 
material irregularity within the meaning of Order 21, rule go. Kandaswami Mudalt 
v. Narasimha Aiyar®, lays down that fraud in publishing or conducting the 
sale does not include a fraud on the part of the decree-holder or his assignee in 
bringing a property to sale contrary to an agreementnot to do so ; the fraud must 
be in the actual process of publishing and proclaiming the sale or in steps taken 
subsequent to the proclamation. uttayya v. Subraya Hebbar®, takes the view that 
where one of the judgment-dektors died after the safe in execution of a decree and 
the remaining judgment-debtors on record who were his legal representatives 
(minors) were not declared as legal representatives before the confirmation of the 
sale under Order 21, rule 92, it does not render the confirmation void but is only 
an irregularity. Ramiah Pillai v. Audikesavalu)°, states that it would be sufficient if 
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under Order 22, rule 3, the right to sue has survived to,the applicant even though 
he may not be strictly the legal representative in the sense that he represents the 
estate of the deceased person. Moosa Kutty, In rel, points out that there is no pro- 
vision under Order 26, rule 9, that a commission could be issued only after notice 
has been issued to the defendant and Order 26, rule 18, cannot mean that notice 
to the parties is necessary before issuing a commission. In Chakravarti Aiyangar v. 
. Gangadhara Mudaliar*, it is made clear that the charge in favour of Government for 
the court-fee payable in pauper suits would be a first charge whether mentioned 
in the decree or not and that if the Government sells any property through court 
for realising the court-fee the sale will only be subject to encumbrances and not 
free from encumbrances. James Manickam v. Jaya Narayan Daga®, holds that 
Order 37 does not contain any provision for extending the time prescribed in the 
summons in form No. 4, schedyle B of the Civil Procedure Code and so the court 
has no power to condone the delay in filing and obtaining leave to defend suits 
filed under Order 37, rule 2. In Srinivasan v. Baktavatsalu Naidu+, it is however 
held that the time of 10 days prescribed by Article 159 of the Limitation Act 
is not inflexible and leave to defend may in a proper case be granted ex debito justitiae. 
Rajabathunni Brahman v. State of Madras’, decides that where a plaintiff was allowed 
to sue in forma pauperis and was directed by the decree to pay court-fees to Govern- 
ment and there was a further appeal in forma pauperis, an application by Government 
to direct the appellant to furnish security for court-fee due to it under the lower 
court’s decree is incompetent under Order 41, rule 10, nor does Order 33, rule 13, 
support such an application. Kolandayammal v. Krishnaswami Goundan*, points 
out that Order 41, rule 33, does not contemplate an appellate court confirming 
substantial findings of fact and then remanding the entire suit for fresh disposal 
because it considers a finding on some other issue unsatisfactory or that finding 
on some other issue is necessary. Butchamma v. Ramasitamma’, lays down that the 
only provision of law under which the appellate Court can receive fresh evidence 
is Order 41, rule 27 and that provision cannot be circumvented and bypassed by a 
wholesale remand under Order 41, rule 23, after a suit had been tried and judgment 
delivered. Ramachandra Gupta v. Pandurangam Chetty®, reiterates the position and 
states that a court cannot admit further evidence in the appeal and then remand 
the suit to the trial court for fresh disposal. 


CrminaL Law. 


In Pattu, In re®, it is pointed out that under section 100 of the Penal Gode the 
killing of an assailant is justified when the victim of the assault apprehends either 
death or grievous hurt, that the only restriction imposed is that the person exercising 
the right should not use more force than is reasonably necessary and should not 
inflict an injury out of all proportion to the injury with which he was threatened 
and that where the assailant was killed by the victim exercising his right of private 
defence a conviction of the victim under section 304 is not justified. In Mahadeo 
Dhanappa Gunaki v. State of Bombay+°, the Supreme Court takes the view that the offer of 
a bribe to a public officer after he was functus officio and therefore nota public servant 
who could in the exercise of his official function show any favour or render any 
service to the appellants will none the less be an offence. In Basir-ul-Hug v. State of 
West Bengal*1, the Supreme Court makes it clear that, in respect of allegations in a 
false report to the police made by the accused, he could be tried of charges under 
sections 182 and 500 separately on the same facts provided the public servant'as 
well as the person defamed made complaints, and there is no reason why the one 
could not be tried independently of the other so long as the requirements of each 
are satisfied. Bayamma, In re?*, decides that a complaint under section 193 will 
lie only when the court specifically and clearly finds that the statements made in 
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court are false and not when a doubt exists in the mind of the court as to the 
falsity of the statement. Pandurangan, In rel, holds that the object of the Press 
(Objectionable Matters) Act of 1951, is only to provide against the printing and 
publication of objectionable matter and not to punish where there has been publi- 
cation or printing, that the Act does not in any way repeal any provision of the 
Penal Code and is no bar to the prosecution for an offence under Section 292 of 
the Penal Code, and that it is a question of fact in each case whether a particular 
book falls within the ambit of the word “ obscene ” in section 292 which word 
signifies offensive to modesty or chastity, expressing or presenting to the mind or 
view something that delicacy, purity and decency forbid to be expressed. Kanna, 
In re?, states that the attempt to beat a man with a shoe would constitute, having 
regard to the customs of the country, grave and sudden provocation, and retaliation 
by the accused by stabbing the deceased will only be culpable homicide not amount- 
ing to murder where there was no evidence to show that the accused came 
with the object of causing anybody any injury. Kakarla Narasayya, In re®, holds 
that di honest intention being the gist of the offence of theft if the circumstances 
show that the accused was acting in the assertion of a bona fide claim of right even 
where the bona fide is doubtful the benefit of the doubt must be given to the accused 
and the Criminal case thrown out. Subramaniam, In re*, points out that where 
an alleged offence of adultery has been committed before the Constitution came 
into force, no question of fundamental rights arises and the question whether, 
section 497 is opposed to Articles 13 (1) and 15 (1) of the Constitution need not be 
decided and the burden of proving that the accused had sexual intercourse with 
the complainant’s wife without the complainant’s consent or connivance is on the 
prosecution. 


. CRIMINAL PROCEDURE CODE. 


In Ramakrishnayya v. The State®, it is pointed out that it is improper for the 
police to prosecute at the same time two counter-cases in regard to the same occur- 
rence of which one must be false and it is also improper and disrespectful to the 
court for the Public Prosecutor to conduct both cases in the Sessions Court knowing 
that one must be false. Ramanath Bolgothra, In re®, holds that section 93-A, of the 
Criminal Procedure Code, does not apply to the Commissioner of Police in the 
City of Madras and he is not a court either and so a warrant of arrest issued by an 
external state and sent to the Commissioner of Police, Madras, for execution cannot 
be executed, Swamikannu Padayachi, In re’, states that where a preliminary order 
had been passed without taking interim bonds and subsequently after fresh incidents 
came to his knowledge the Magistrate issued a second preliminary order against 
the same persons directing execution of interim bonds for keeping the peace, the 
action of the Magistrate is competent under section 117 of the Criminal Procedure 
Code. Annamalai Reddi v. Abdul Sathar Sahib®, decides that the powers embodied 
in sections 133 to 137 with regard to the obstruction of a public highway are not 
intended to be exercised where there is a bona fide dispute as to the existence of 
public right, but the mere assertion of a claim made without reasonable grounds 
or honest belief in it or honest intention to support it will not take away the criminal 
Court’s jurisdiction under sections 133 to 137. Gurunatha Pillai v. State of Madras®, 
lays down that where the parties scramble for possession and seek to establish their 
version by unreliable and manufactured evidence, section 146 can be resorted to, 
that in such cases the Magistrate has merely to wind up the proceedings before him 
by attaching and leaving it open to both parties to approach the Civil Court and 
abin relief, and it is not incumbent on the Magistrate to find possession of either 
party. Dowlat v. Dey??, states that while a public servant purporting to discharge 
his official duties does an unlawful act for which he is prosecuted the question of 
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sanction would arise only if it is found that the acts complained of were in discharge 
of his official duties, and section 197 will afford no protection where the acts com- 
plained of fall outside the duty or purported duty of the public servant. The 
decision in Natesa Udayar v. Kanagasabhat Udayai1, draws attention to the fact 
that the provision in section 250 is meant to serve as a check on propensities to rush 
to court recklessly or to level accusations against innocent people knowing or 
having reason to believe that they are innocent, but it is not to be used indiscrimi- 
nately as to be a check on legitimate complaints which may be difficult of proof 
owing to some reason for which the complainant may not be responsible. In 
Magga and Bagga v. The State of Rajasthan*, thc Supreme Court makes it clear that 
it is true that section 285 enjoins on the Judge a duty to find whether there is 
sufficient cause for the non-attendance of an assessor and whether it is not practi- 
cable to enforce his attendance, and ordinarily the proceedings must represent 
on their face whether this duty has been performed, but an omission on. his part in 
this behalf does not necessarily vitiate the trial. In Ajmer Singh v. The State of Punjab? 
the Supreme Court lays down that when the Sessions Judge is required by section 342 
to make the examination of the accused his duty is not discharged by merely reading 
over the questions and answers to the accused put in the Committing Magistrate’s 
Court and by asking him whether he has anything to say about, them, that the 
accused must be questioned separatcly about each material circumstance which 
is intended to be used against him, and that the questions must be couched in a 
form which an ignorant or illiterate person will be able to appreciate and understand. 
- The Supreme Court also recognises that in an appeal under section 417 the High 
Court has full power to revicw the evidence upon which the order of acquittal 
was founded and come to its own conclusion. The Public Prosecutor v. Audinarayana 
Chetty’, holds that where an appeal is preferred by the State under section 417, 
unlike in a criminal revision preferred by a private party, against an acquittal, 
it is open to ths High Court to review at large the evidence upon which the order 
of acquittal is founded and the Code makes no difference between an. appeal from 
an acquittal and an appeal from a conviction. Nalla Balrgadu, In re’, decides that 
it is competent for a District Magistrate or the Sessions Judge to revise an order 
of discharge by a Magistrate without waiting for the termination of the proceedings 
before the Magistrate, and when a Magistrate dischatges an accused in respect 
of an offence exclusively, triable by a cot of session and proceeds to try him 
himself for an offence within his jurisdiction on the language of section 437, it will be 
open to the District Magistrate to direct the committal of the accused for trial 
upon the matter of which he has been in the opinion of the District Magistrate 
improperly discharged. Krishnappa Chettiar v. Sivagami Achi®, lays down that a 
Magistrate purporting to act under section 488 cannot assume the functions of a 
Civil Court and give judgment in accordance with a bond evidencing a compromise 
entered into between a husband and wife. Kanntappan v. Akhilandammal’, points 
out that “living in adultery ” implies continuous adulterous conduct, that when 
the wife applies for maintenance the Magistrate has to decide whether there has 
been such adulterous conduct on her part at or about the time of the application, 
that is, shortly before or shortly after, and mere past ‘conduct and that too of an 
occasional lapse from virtue does not disentitle the wife from getting maintenance, 
but the Magistrate may in his discretion, rcfuse to grant an allowance when in 
spite of absence of proof of living in adultery there exist circumstances which 
justify such refusal. Madhavan v. Munir Begum’, makes it clear that under sec- 
tion 488 only a wife can claim maintenance and not a mistress or concubine and 
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on the husband taking a second wife, once she so resides separately an order under 

section 488 may be passed even without any positive evidence of neglect or refusal 

to maintain her. In'Magga and Bagga v. The State of Rajasthan’, the Supreme Court 

holds that the circumstance that the formality of issuing a summons was not gone, 
through in respect of one of the assessors chosen, or the failure to record an order 

indicating the reasons for proceeding with the ‘trial with the remaining assessors ) 
can at best be only an irregularity within the reach of and curable by section 537 

umless it has in fact occasioned a failure of justice. Rameshwar Bhartia v. State of 
Assam, points out that the question whether the bar under section 556 comes into 

play depends on the facts and circumstances of each particular case, the dividing 

line being a thin one somewhat but still sufficiently definite and tangible, namely, 

the removal :of legal impediment by the grant of sanction and the initiation of 
criminal proceedings as the result of a direction, and where a Deputy Commissioner 

has merely given sanction for prosecution of an offence under the Assam Food 

Grains Procurement Order, 1947, he,is not disqualified from trying the offence 

himself and a trial by him is not vitiated by the provisions of.section 556. Joseph, 

In re’, makes it clear that the cases of those who have to be dealt with under sec- 
tion 562 fall under section 380 and under section 349, that section 349 (1-A) has 

no application to the procedure under section 562, and that dealing with an accused. 
under section 562 (1) or 562 (1-A} is not a punishment. 
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, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) l 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


P. N. Balasubrahmanyan ı 
v 


The Election Tribunal of North Arcot at Vellore and others .. Respondenis. 


Representation of People Act (XXIII of 1951), sections 32 and 36 (2) (d)—‘ Qualified’—Date o 1- 
Kabler of nomination paper for want of particulars—When justifed—Refn esentation of Sek tap 
(XLIII of 1950), section 25 and Representation of the People (Preparation of Electoral Rolls) Rules 1950, 
Rule 20—If retrospective in effect. 
© Under section g of the Representation of People Act, 1951, a person who may be nominated 
as a candidate for election to fill a place in any constituency must be qualified to be chosen to fill 
that seat. Obviously to find out if any person can be validly nominated it is necessary to find out 
if he is qualified to be nominated, qualiti ed obviously on the date of the nomination and not subse- 
quently or at some time prior. The tense of the verb ‘is qualified’ must needs refer to the time 
-of, the nomination. 


There is nothing in the language of section 25 of the Representation of the People Act, 1950, 
or in Rule 20 of the Representation of the People (Preparation of Electoral Rolls) Rules, 1950, 
which indicates cither expressly or by necessary intendment any restrospective operation to the 
4nclusion of an elector’s name in the rolls. 


XN 


oe Petitioner*. 


The omission to give the particulars as to the electoral roll and the serial number therein in the 

*nomination form is not a mere technical defect but is a substantial one which the Returning Officer 

has no jurisdiction to overlook. Such omission is a good ground for the rejection of a nomination 
paper by the Returning Officer under section 36 (2) (d) of the Act. 


Petition under Articles 225, 226 and 227 of the Constitution of India praying 


«that in the circumstances stated in the affidavit filed therewith the High Court 


will be pleased to issue a writ of certiorari calling for the records relating to the 
-order of the Election Tribunal of North Arcot at Vellore dated 5th N: ovember, 1952 
-and passed in Election Petition No. 56 of 1952, and quash the order therein, ‘ 


Messrs. Row and Reddy and S. Mohan Kumaramangalam for Petitioner. 


The Government Pleader (P. Satyanarayana Raju), S. Ramaswami Apar, R. Viswa- 
nathan and P. S. Ramachandran for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice—In this petition the petitioner prays for the issue of a writ 
-of certiorari quashing the order of the Election Tribunal of North Arcot at Vellore 
“made in Election Petition No. 56 of 1952, on 5th November, 1952. By that order, 


a ea | 7 — 


* W.P. No. 862 of 1952 & : \ i Aoroa 
C.R.P. No. 2207 of 1952. 24th July, 1953 
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the Election Tribunal dismissed the election petition which had been filed by the 
petitioner to set aside the election of the second respondent to the House of the 
people from the Krishnagiri Parliamentary Constituency. 


The necessary facts are not in dispute. The petitioner was a candidate for 
election to the House of the people from the Krishnagiri Parliamentary Consti- 
tuency. He filed his nomination paper on 21st November, 1951, in the prescribed 
form. As against Column 7 in the form, namely, ‘‘ Constituency in the electoral 
roll of which the name of the candidate is included,” he made the following entry = 


“* Graduate’s Constituency (Salem District, Dharmapuri Taluk, Lalingam Panchayat.) Column 8 
is for the serial number of the candidate in the Electoral Roll of the Constituency in which his name 
is included. The petitioner did not give any serial number. On the date on which the petitioner 
filed his nomination paper his name was not included in the roll of any Parliamen Constituency. 
As a result of an application made by him to the Election Commission on the 22nd November, 1951, 
his name was eventually included in the Parliamentary Roll of the Salem Constituency on the 27th 
November, 1951. On the 28th November, 1951, the date fixed for the scrutiny of the nomination 
papers, an objection was taken by the second respondent that the nomination of the petitioner was 
not valid. The Returning Officer upheld the objection and rejected it on the ground that the nomi- 
nation paper was incomplete for want of the particulars to’ be furnished against columns 7 and 8 and 
the omission of these particulars was a serious defect of a substantial character because the petitioner 
could not have filled up those particulars on the date of the nomination. He purported to reject 
the nomination under section 36 (2) (d) of the Representation of the People Act, (1951). The election 
was duly held on the 8th January, 1952, without the petitioner ; and the second respondent was declar- 
, ed duly returned. The return was published on the goth January, 1952. Thereupon the petitioner 

filed an election petition praying that the election of the second respondent may be set aside and 
declared void on the ground that the petitioners’ nomination had been improperly and illegally re~ 
jected and such rejection had materially affected the result of the election. e Election Tribunal 
after enquiry, held the rejection of the petitioner’s nomination was in accordance with law and there- 
fore the election was not liable to be set aside. The Tribunal found that the petitioner was not 
qualified to be nominated on the date of the nomination as he was not an elector as defined in the 
Act on that date. The Tribunal further held that the omission on the part*of the petitioner to com- 
plete the nomination paper as required by the Act was a good ground for the rejection of the nomi- 
nation paper by the Returning Officer. The Election petition was therefore dismissed.” 


Before dealing with the contentions raised before us it would be useful to set out 
the relevant provisions of the Representation of the People Act, 1951, which were 
referred to as having a material bearing on the question to be decided, namely, 
whether the nomination of the petitioner was properly rejected. 


“o, (1) (e) ‘ Elector, in relation to a Constituency, means a person whose name is for the time 
being entered in the electoral roll of that Constituency. A 
* * * * * * 


4. A person shall not be qualified to be chosen to fill a seat in the House of the People, other 
than a seat allotted to the State of Jammu and Kashmir or to the Andaman and Nicobar Islands, 
unless 


* * 1% * * * 


(d) In the case of any other seat, he is an elector for any Parliamentary Constituency. 
* * * * * * 


g2. Nomination of Candidates for election—Any person may be nominated as a candidate for 
election to fill a seat in any constituency if he is qualified to be chosen to fill that seat under the pro- 
visions of the Constitution and this Act. 

33. (1) On or before the date appointed under clause (a) of section go, each candidate shall, 
either in person or by his proposer or seconder, between the hours of eleven o’clock in the forenoon 
and three o’clock in the afternoon deliver to the Returning Officer at the place specified in this behalf 
in the notice issued under section 31 a nomination paper completed in the prescribed form and subs- 
cribed by the candidate himself as assenting to the nomination and by two persons referred to in 
sub-section (2) as proposer and seconder. ; 

2 + + * k + 


(5) On the presentation of a nomination paper, the Returning Officer shall satisfy himself 
that the names and electoral roll numbers of the candidate and his proposer and seconder as entered 
in the nomination paper are the same as those entered in the electoral rolls provided that the Returning 
Officer may :— 3 

(a) permit any clerical error in the nomination paperin regard to the said names or 
numbers to be corrected in order to bring them into conformity with the corresponding entries in 
the electoral rolls; and 
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(b) where necessary, direct that any clerical or printing error in the said entries shall be 
overlooked. 


. (6) If at the time of the presentation of the nomination paper, the Returning Officer finds 
that the name of the candidate is not registered in the electoral roll of the Constituency for which 
he is the Returning Officer, he shall for the purposes of sub-section (5) require the person presenting 
the nomination paper to produce either a copy of the electoral roll in which the name of the candidate 
is included or a certified copy of the relevant entries in such roll. 


ME + * * * * 


36. (2) The Returning Officer shall then examine the nomination papers-and shall decide 
all objections which may be made to any nomination, and may either on such objection or on his 
own motion, after such summary inquiry, if any, as he thinks necessary, refuse any nomination on 
any of the following grounds: 


(a) that the candidate is not qualified to be chosen to fill the seat under the Constitution 
or this Act; or 


* * * * * * 


(d) that there has been any failure to comply with any of the provisions of section 33 or sec- 
tion 34. 


(4) The Returning Officer shall not reject any nomination paper on the ground of any tech- 
nical defect which is not of a substantial character. 


* * * * * * 


7) For the purposes of this section (a) the production of any certified copy of an entry made 
in the electoral roll of any Constituency shall be conclusive evidence of the right of any elector named 
in that entry to stand for election or to subscribe a nomination paper, as the case may be, unless it is 
proved that.the candidate is disqualified under the Constitution or this Act, or that the proposer or 
seconder, as the case may be, is disqualified under sub-section (2) of section 33”. N 


The first contention of learned counsel for the petitioner was that as the petitioner’s 
name has been entered in the electoral roll of a Parliamentary Constituency by the 
date of the scrutiny of the nomination papers, he was duly qualified to stand for 
election and his nomination should not have been rejected on the ground that 
he was not qualified. This argument proceeded on the assumption that the peti- 
tioner’s name was not on the electoral roll of any constituency on the date of the 
filing of the nomination. Support for this contention was sought from the expres- 
sion ‘‘ whose name is for the time being entered ”? which occurs in the definition of 
“elector ” in section 2 and from the words “he is an elector ” in section 4 (d) 
of the Act. Reliance was also placed on the language of clause (a) of sub-section 
(2) of section 36, namely, “ that the candidate is not qualified to be chosen”, 
There is no substance in this contention. What we are now concerned with is 
the validity of the nomination of the petitioner. Section 32 is the material provi- 
sion, and that lays down that the person who may be nominated as a candidate for 
election to fill a place in any constituency must be qualified to be chosen to fill that 
seat. Obviously, to find out if any person can be validly nominated it is necessary 
to find out if he is qualified to be nominated, qualified obviously on the date of the 
nomination and not subsequently or at some time prior. The tense of the verb 
“ is qualified ” must needs refer to the time of the nomination. The logical result 
of accepting the petitioner’s contention would lead us to this position, namely, 
that a person who is not qualified or is disqualified to be chosen on the date of the . 
nomination can be validly nominated because of the possibility that he may become 
qualified or he may get rid of the disqualification subsequently before the date of 
the poll. A similar contention was negatived in England in Harford v. Linskey}. 
In that case one of the candidates for election to the office of councillor for a ward 
in a Borough was at the time of his nomination interested in a contract with the 
Corporation of the Borough. An objection was raised to his nomination on the 
ground that he was by reason of his interest in the contract, disqualified for elec- 
tion. It was held that he was disqualified for nomination nonetheless because he 
might by assigning his interest in the contract, have got rid of his disqualification 
before the date of the poll. The following observations of Wright, J., are apposite : 


ee es 
1. LR. (1899) 1 Q.B. 852. 
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“Tn the absence of any guide, we think it safest to hold that in cases of election under the Muni- 
cipal Corporations Acts, a person, who at the time of nomination is disqualified for election in the 
manner in which this petitioner was disqualified, is disqualified also for nomination. The nomi- 
nation is for this purpose an essential part of the election, and if there are no competitors it of itself 
constitutes the election by virtue of the express words of section 6. A different construction might 
produce much confusion. On the nomination day no ohe could know whether the persons nomi- 
nated will at the poll be effective candidates or not, It is true that in the case put the disqualifi- 
cation may be removed before the election is completed ; but what is to be the effect if the disquali- 
fication continues until the poll begins, or until the middle of the polling day, or until the close of the 
poll? Wıll votes given before removal of the disqualification be. valid? If not, how is the 
number of them to be ascertained? It seems totus unreasonable to hold that the Act means to 
Jeave the matter in such a state of uncertainty, and for these reasons we think that this petitioner was 
disqualified for nomination or-election ”. 

Mr. Ramachandran, learned cousel for the petitioner, relied on the further observa- 
tion, ‘which follows, namely. 

“Tt is not necessary to say whether the same conclusion would follow if the disqualification 
_ was such as must necessarily cease at a time between nomination and poll as, for instance, if a person 

-were nominated on the last day of his minority for a poll to take place on a future day ”. 
We do not think that this observation helps him in any way. For one thing, the 
learned Judge did not purport to decide the question which did not arise before 
him. Moreover, the disqualification in the present case cannot be said to be one 
which “ must necessarily cease” at a time between nomination and poll. 


The decision reported in Maharaja Sir Manindra Chandra Nandy v. Pravash Chandra 
Mitter!’ related to an election to the Bengal Legislative Council. The date fixed 
for the presentation of the nomination papers was 8th October, 1923. On that 
day the Maharaja who was the petitioner in the election petition was a member 
of the Council of State and as such was under a disqualification to stand for election 
to the Bengal Council. The Maharaja purported to resign his seat on the Council 
of State by a telegram and a letter addressed to the Viceroy. On roth October 
his resignation was formally accepted by the Viceroy. Eleventh October was the 
date fixed for the scrutiny of the nomination papers by the Returning Officer. 
An objection was raised on behalf of the contesting candidate that the Maharaja 
was not eligible for election on the date of filing the nomination papers, i.¢., 8th 
October, 1923, as his resignation had not been accepted by the Governor-General. 
The Maharaja’s nomination was rejected though on the date pf the oo the 
Maharaja was not disqualified. The other candidate was declared elected and 
the Maharaja filed an election petition. The main’ point for determination was 
whether the question of the eligibility of the Maharaja was to be decided with re- 
ference to the date of presentation of his nomination paper or to the date of scru- 
tiny by the Returning Officer. The relevant rule was as follows :— 


“ Any person may be nominated as a canditate for election in any constituency for which he is 
legible for election under these rules ”. : 
It was held by the Election Trbunal that the rejection of the nomination was proper. 
The following passage in their judgment, in our opinion, correctly sums up the law. 

“ We are of opinion that under the provisions of rule 11 the date with reference to which the 
question of the eligibility of a candidate for election is to be determined 1s the date fixed by Govern- 
ment for the nomination, and if on that date a candidate is not eligible, his nomination paper must 
be refused. The object of the scrutiny by the returning Officer is to see whether the nomination 
was valid on the date on which it was made. The nomination ıs an integral part of the election and 
it cannot be supposed that a person who is ineligible on the date of the nomination can in the interval 
between the nomination and the scrutiny, acquire new rights or that the acquisition of such rights 


would be sufficient to do away with his pre-existing disqualification ”’. 
We, therefore, hold that as the petitioner was not on the electoral roll of any Parlia- 
mentary Constituency on the date of presentation of the nomination paper, he 
was not qualified to stand for election to House of the People. 

The next contention of Mr. Ramachandran was that even assuming that 
the qualification must exist on‘the date of the nomination, in this case the inclusion 
of the petitioner’s name in the roll on the 27th November, 1951, must be deemed 


o e a a I IIa a IEEE ERRANDS 


1. “ Hammond : Election Cases in' India and Burma, 1920-1935 ”, page 545. 
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to relate back to a date earlier than the date of presentation of the nominatión 
paper. According to him, the petitioner’s name must be presumed to have been 
always there in the electdral roll. This contention rested entirely on section 25 
of the Representation of the People Act, 1950, read with rule 20 (2) and (3) of the 
Representation of the People (Preparation of Electoral Rolls) Rules, 1950. Sec- 
tion 25 runs thus: i 

‘Notwithstanding anything contained in sections 23, and 24: 

(a) the Election Commission may, at any time, for reasons to be recorded in writing, direct 
the revision in the prescribed manner of the electrdal roll of any constituency or part of a constituency, 
and when. a list containing any additions to, omissions from or alteration ın the-electoral roll as 
result of such revision has been finally published in the prescribed manner, the electoral roll shall 
be deemed to have been revised accordingly. ; 


(6) the Electoral Registration Officer for a constituency on application made to him for 
the correction of an existing entry in the electoral roll of the constituency for the time being in force, 
shall if he is satisfied after such enquiry as he thinks fit that the entry relates to the applicant and ig 
erroneous or defective in any particular, amend, or cause the roll to be amended, accordingly.” 


Rule 20, apparently made in exercise of the power conferred by section 28, sub- . 
section (2) (h) of the Act is in the following terms : 
+ + +k + $ I 


“20, (2) Any person whose name is not included in the electoral roll of a constituency for the 
time being in force and who is entitled to be registered therein may, at an time after the roll is finally 
published and before the constituency is called upon to elect, apply to the Election Commission for 
an amendment of the roll by the inclusion of his name therein and if the Election Commussion is 
statisfied after such notice and such enquiry as it thinks fit, that the applicant is entitled to be regis- 
tered therein, the Election Commission may direct the amendment of the electoral roll by inclusion 
therein, of an entry relating to the applicant : MS 

Provided that an application under this sub-rule shall not be entertained if it is not accompanied 
by a fee of rupees fifty, which shall in no case be refunded. - 

(3) When any list is republished under sub-rule (1) or a direction is issued under sub-rule (2), 

the electoral roll to which such list or direction relates shall be deemed to have been revised accord- 
ingly ”. 
The argument of the petitioner’s learned Counsel was that the amendment or 
revision of the roll by the addition or inclusion of his name took effect retrospectively 
from the date of the final publication of the roll, which certainly was before the 
date of the nomination. We see nothing in the language of either section 25 or 
rule 20 to support this argument. No retrospective operation expressly or by 
necessary intendment is even indicated. All that the section provides is that when 
there are amendments by way of additions to, or omissions from or alterations 
in the electoral roll and there is a list published containing them, it is not neces- 
sary that the electoral roll should be re-printed and re-published with the additioris, 
omissions and alterations. The reason is obvious. It would be very expensive 
to do so after each amendment. The section therefore provides that the electoral 
roll shall be deemed to have been published as revised when a list of the additions, 
omissions or alterations has been finally published. Apart from the language of 
the section and rule the great inconvenience and uncertainty that would result 
would prevent us from holding that the provision is retrospective. Jf petitioner’s 
learned counsel’s argument is right, then it would follow that even if a person’s 
name is inserted in the roll of a constituency one day before the date of the poll, 
he would be eligible to stand and his nomination must be deemed to have een 
wrongly*rejected, though on the date of the scrutiny his name was not on the roll. 
The position was so anomalous that Mr. Ramachandran had to impose a limi- 
tation on his argument and to concede that if the amendment was after the date 
fixed for scrutiny the fiction under section 25 would not be applicable. There is 
no warrant for importing this idea of a partial retrospective operation. It is clear 
to us that neither section 25 nor rule 20 supports the petitioner’s contention. 


Mr. Ramachandran, learned counsel for the petitioner, sought to found an 
argument on the fact that the Returning Officer had rejected the nomination not 
on the ground that the candidate was not qualified to be chosen but because there 
had been a failure to comply with the provisions of section 33. His contention. 
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was that the failure to fill up the particulars as to the name of the constituency in 
the electoral roll of which the petitioner’s name was included and his serial number 
in that electoral roll was only a technical defect which was not of a substantial 
character and therefore the Returning Officer, uħder section 36 (4) of the Act 
(of 1951) was not entitled to reject the nomination paper on that ground. We 
do not agree with Mr. Ramachandran that the omission to give these particulars 
was only a technical defect. In our opinion it was a substantial defect which the 
Returning Officer had no jurisdiction to overlook. Without these particulars 
the Returning Officer could not decide whether a candidate is or is not qualified. 
Without these particulars ex Sacte there was nothing to show that the petitioner 
was in fact a qualified elector in respect of the constituency. It is sufficient to 
refer to the decision in Baldwin v. Ellis! in this connection. That case related to 
an election toʻa rural district council. Rule 4 of the Rural District Councillors 
Election Order, 1898, required that each candidate for election shall be nominated 
in writing afd that the nomination paper shall state the surname and other name 
, or names in full of the candidate and his place of abode and description, and whether 
he is qualified as a parochial elector of some parish within the poor law union 
in which the rural district or the part of the rural district containing the parish 
or other area is comprised. The nomination papers of four persons who stood 
for election as rural district councillors did not state the name of the parish for 
which they were qualified as local government electors. Against the h ading 
“ How qualified ” the entry was that they were local government electors. , The 
nomination papers were rejected as invalid because the name of the paris}, was 
not stated. It was held that the omission to state the name of the parish ‘vas a 
non-compliance with the pes remients of rule 4 above mentioned and the rejection 
‘was proper. Swift, J., said: 

“ In the course of his argument Mr. Pratt referred to this omission to state the parish of which 
the person nominated is a local government elector as being a mere technicality. do not agree. 
A statement of these particulars is required by the Local Government Board’s order, and I cannot 
think that the omission to state those particulars on a nomination paper is a mere technicality, because 
unless the parish, for which the person nominated is qualified as a local government ector i is named 
no one could test whether or not he is qualihcd, I agree that the deputy returning officer was right 
n rejecting these nomination papers’ 

We agree with the Election Tribunal that the omission to give the particulars 
as to the electoral roll and the serial numbers therein was a good ground for the 
rejection of the nomination paper by the Returning Officer under section 36 (2) (d) 
of the.Act. In one sense, this non-compliance is intimately bound up with the 
other defect, namely, that the petitioner was not on the roll of any Parliamentary 
Constituency on the date of the nomination. 

In this view it is not necessary for us to deal with the contentions raised by 
Mr. Ramaswami Ayyar for the successful candidate, the second respondent, that 
rule 20 (2) and (3) made‘ under the Representation of the People Act, 1950, was 
ultra vires and invalid and that even otherwise section 25 is not applicable because 
it is inconsistent with the later Act of 1951. Having listened to the argument we 
<an only say that we see no substance in either contention. , 

In the result the application is dismissed with costs of the 2nd respondent. 
Advocate’s fee Rs. 150/-. 

C. R. P. No. 2207 of 1952.—Following our decision in W. P. No. 862 of 1952, 
this revision petition is dismissed. No costs. 

R.M. Petitions dismissed. 





1. L.R. (1929) 1 K.B. 273. 


Tj RAMASWAMI SERVAI D. MUTHIRULAYEE (Chandra Reddi, 7.). 7 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice CHANDRA REDDI. 
Ramaswami Servai and others .. Petitioners* 


0. 
Muthirulayee and others .. Respondents. 

Arbitration Act (X of 1940), section 17—Application to set aside award— What amounts to—lIf should be 
in any particular form oi bear court-fee stamp of any value. 

A counter-affidavit filed by a respondent in a petition for passing of a decree in terms of an award 
objecting to the passing of such a decree and praying that the petition should be dismissed, can tan- 
tamount to an application for setting aside the award within the meaning of section 17 of the Arbitra- 
tion Act and is sufficient compliance with the terms of the section. It is not necessary to make it in 
any particular form and to court-fee stamp of any value. 

It is sufficient compliance with the requirements of section 17 of the Arbitration Act if some 
motice is given to the proper officer that a party objects to the award. 

Gopalji Kallianji v. Chhagan Lal Vithalji, (1920) I.L.R. 45 Bom. 1071, referred. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif of Ramanatha- 
puram, dated 13th February, 1953 and made in O.P. No. go of 1952. 


K. Parasaran for Petitioners. 
U. Somasundaram for Respondents. 


The Court delivered the following 

Jupcment.—This is a petition filed against the order of the District Munsif, 
Ramanathapuram, overruling the preliminary objection raised by the present 
petitioner that the respondents could not be heard inasmuch as they had not filed 
an application to set aside the award within thirty days of the receipt of the order 
or notice by them. The petitioner filed on 17th November, 1952, the award dated 
roth July, 1952, into court with a request that a decree might be passed in terms 
of the award. Notice of this was served on the respondents on 28th November, 
1952. Within thirty days of the receipt of notice, that is, on 5th December, 1952, 
the respondents filed a counter attacking the genuineness and validity of the award. 
In that counter it was prayed that the Court might be pleased to pass an order 
dismissing the petition. e basis of the preliminary objection already referred 
to above was that as there was no application with a prayer to set aside that award 
within thirty days as required by section 17 of the Arbitration Act and Article 158 
of the Limitation Act, the objections of the respondents could not be entertained. 


The view of the trial court is contested in this revision petition. It is urged 
that the counter-affidavit filed by the respondents does not amount to an appli- 
cation envisaged in section 17 of the Arbitration Act in that it is not styled as an 
application and does not bear any court-fee stamp. I find it difficult to accede 
to this contention. ‘The word “ Application ” has not been defined either in section 
17 or anywhere in the Arbitration Act or in the Limitation Act. That being the 
«case can it be postulated that although the form of the application to be presented 
as required under section 17 of the Arbitration Act is not prescribed, the court 
should insist on a particular form of application to be presented with court-fee stamp 
affixed thereon. 7 


“ Application ” is defined in rule 2,sub-rule (2) of the Civil Rules of Practice 
and Circular Orders, Vol. I, and it includes execution applications, execution peti- 
tions and interlocutory applications whether written or oral. If as contemplated 
in this rule an application could be an oral one, I do not find any need for an 
application in any particular form with the court-fee affixed thereon. What is 
required under section 17 of the Arbitration Act is to give notice to the parties 
«concerned, regarding the request for setting aside the award. Court-fee is payable 


*C.R.P. No. 462 of 1953. and September, 1953% 
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on any document because of the provisions of the Court-fees Act. If the provisions 
of the Court-fees Act do not require payment of court-fee with regard to any docu- 


ment I do not think how a party can be compelled to affix court-fee stamp on 
any application or petition. 


This view of mine gains support from a decision of the Bombay High Court 
in Gopalji Kallianjt v. Chhagan Lal Vithalji1. There the learned Judges observed 
that it is sufficient compliance with the requirements of section 17 of the Arbit- 
ration Act if some notice is given to the proper office that the party objects to the 
award and that in that particular case the relevant affidavit had been brought to the 
notice of the proper officer. It was also pointed out that for purposes of the Indian. 
Limitation Act the date on which the application is filed is the date on which it 
can be said that the application is made. “It is unnecessary to refer to the other 
decisions which are cited by either side as they are not quite relevant to the question 
to be decided in the particular case. I think the view of the trial court that the 
counter-affidavit filed by the respondents is an application within the meaning of 
section 17 of the Arbitration Act and is, therefore, sufficient compliance with the 
terms thereof is sound. It is not necessary to make it in any particular form and 
to affix court-fee stamp of any value. It follows, therefore, that the order of the 
trial court is correct and must be affirmed. The Civil Revision Petition is dis- 
missed with costs. 


R.M. ——- Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice CHANDRA REDDI. 
Pasipati Krishnamurthy 
E 5 
P. Ramalingayya and others .. Respondents. 


Petitioner” i 


Civil Procedure Code (V of 1908), (as amended in Madras), Order 40 rule 4 (2)—Order under against 
receiver—Appealability under Order 43, rule 1 (s). 


The receiver in a suit was directed to pay an amount ascertained to be the income into court 
and ıt was also observed in the order “as to how this amount has to be apportioned among the lega- 
tee group and the residuary group will be decided after hearing the parties.” An appeal was filed 
against the order contending that a much larger sum was due and payable by the Receiver to the 
estate. ‘The appeal was dismissed on the ground that the order appealed against would not come 
under Order 40, rule 4, Civil Procedure Code, as the order was not final as the question as to how 
the amount to be deposited by the Receiver was to be distributed, was left to be decided later. On 
revision, . 

Held, irrespective of whether the apportionment of the amount was made or not the matter 
falls within the ambit of rule 4, of Order 40, Civil Procedure Code and the appeal lies. 


Under the amended clause (s) of rule 1 of Order 43, Civil Procedure Code, an order under rule 
4 of Order 40, except one under the proviso to sub-rule (2) of rule 4 is made appealable. So even 
where there is an order under sub-rule (2) of rule 4 of Order 40 with no direction for attachment of 
Receiver’s property an appeal lies. 

Palaniappa Chetty v, Palaniappa Chetty, (1921) M.W.N.°806, distinguished. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be passed to revise the order of the court of the Subordinate Judge of Mayuram, 
dated 27th March, 1951 and made in C.M.A.No. 34 of 1950 preferred against the 
order of the Court of the District Munsif of Mayuram in I.A. No. 230 of 1949 in O. 
S. No: 96 of 1948. p ; ; 
vo G. Chandrasekhara Sastri for Petitioner. ! ' 


ie Viswanathan and S. Thyagaraja Ayyar for Respondent. 


~ 






mete ee m (age) LLR. 45-Bom. 1071. 
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The Court delivered the following ` a 


Jupcment—This revision petition is directed against the order of the Subordi- 
nate Judge of Mayuram dismissing an appeal filed by the petitioner against the 
order, dated 4th April, 1950, passed by the District Munsif of Mayuram in I.A. 
No. 230 of 1949, in O.S. No. 96 of 1948 as being incompetent. 


I.A. No. 230 of 1949 giving rise to this Revision Petition was filed in O. S. 
No. 96 of 1948 which was a suit for a declaration that the plaintiff and defendants. 
7 to 12 were the next heirs to the estate of one Mathurathammal and for partition 
and allotment of an 1/7th share to each of the plaintiff and defendants 7 to 12 
and for future mesne profits, etc. The suit ended in a compromise under which 
division and allotments were to be effected in a particular way and that the ist 
defendant should be appointed Receiver of the suit property till the end of the, 
samba harvest or the final decree proceedings whichever was later and that he 
should maintain and render proper accounts for the management. 


The interlocutory application mentioned above was filed inter alia for a direction: 
to the 1st defendant as Receiver to submit his accounts with vouchers and on his. 
doing so and the parties filing surcharges and objections thereto the Court should 
decide ascertaining the Receiver’s liability and directing him to pay the amounts 
due to the partits. The trial Judge on the materials placed before him ascertained 
the total income to be Rs. 2,920-7-0 and the total expenses as Rs. 937-6-0 and 
the liability of the Receiver was fixed at Rs. 1,983-1-0. The Receiver was directed 
to pay this amount into Court. It was also observed in that order “as to how 
this amount has to be apportioned among the legatee group and the residuary 
group will be decided after hearing the parties,” 


The petitioner filed an appeal against the order of the trial Court contending 
that a much larger sum was due and payable by the Receiver to the estate. The 
Subordinate Judge dismissed the appeal holding that he had no jurisdiction to 
entertain it as the order appealed against would not come under Order 40, rule 4, 
Civil Procedure Code, for the reason that the order determining the liability of the: 
Receiver was not a final one as the question as to how the amount to be deposited, 
by the Receiver was to be distributed amdngst the legatee group and the residuary 
group -was left open. 


In this revision petition, Mr. Chandrasekara Sastri urged that for a conside- 
ration of the question as to whether the order appealed against falls under Order 40, 
rule 4, Civil Procedure Code, or not, the fact that the mode of distribution was. 
not decided is absolutely irrelevant. I think there is substance in this contention 
and I have to hold that irrespective of whether the apportionment of the amount 
deposited into Court was made or not, the matter falls within the ambit of rule 4, 
of Order 40, Civil Procedure Code. 


Mr. Thyagaraja Ayyar on behalf of the respondent sought to support the- 
Judgment of the lower appellate Court on different grounds. He urged that unless 
and until the liability of the Receiver fixed by the Court was enforced by the attach- 
ment of the properties of the Receiver, it could not be said that there was any order 
under rule 4 of Order 40, Civil Procedure Code. In support of this contention’ 
reliance was placed on a Bench ruling of this Court in Palaniappa Chetty} v. Palaniappa 
Chetty’, There a Receiver was ordered to pay a certain sum of money into 
Court and he appealed against that order. The appeal was rejected on the grourd 
that it was not an order under rule r or rule 4 of Order 40, Civil Procedure Code. 
It was held that the order was not attracted by the provisions of rule 4 as it was 
not followed by an order of attachment of the Receiver’s properties. It was observed 
by the learned Judges that the order contemplated by rule 4 is an order for attach-, 
ment of the Receiver’s property and for realisation of money by means of such. 
attachment and therefore obviously, the order appealed from was not an order of 
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attachment under rule 4. The learned Judges followed the decisions of the Calcutta 
and Patna High Courts which took the view that unless the order comes under 
rule 1 or rule 4 of Order 40, Civil Procedure Code, no appeal lies against the directions 
given to the Receiver. With great respect I must state that the rulings are per- 
fectly sound being based on the provisions of law as they existed then. These 
are decisions rendered prior to the amendment of rule 4 of Order 40 and Order 43, 
rule 1 (s) Civil Procedure Code by this Court in P. Dis. No. 60 of 1933. Before 
this amendment rule 4 of Order 40, Civil Procedure Code, ran as follows : 


“ Where a receiver— 
(a) fails to submit his accounts at such periods and in such form as the Court directs or 


(b) fails to pay the amount due from him as the Court directs, or 
+. (¢) occasions loss to the property by his wilful default or gross negligence, 
the Court may direct his property to be attached and may sell such property, and may apply the 
proceeds to make good any amount found to be due from him or any loss occasioned by him, and 
shall pay the balance (if any) to the receiver ”. D 
It is seen that it was the operative portion of rule 4 that enabled the Court to 
pass an. order for attachment and sale of the Receiver’s property on any of the 
three grounds mentioned in that rule. It is clear that there would be no final 
order passed under rule 4 unless the operative part of that rule is complied with. 
It is obviously for these reasons that this Court in Palaniappa Chetty v. Palantappa 
Chetty, held that the Receiver could wait till the order of attachment contemplated 
in the operative portion of that rule was passed. 


Subsequent to this ruling in Palaniappa Cheity v. Palaniappa Chetty, rule 4 was 
substituted by an altogether new rule in P. Dis. No. 60 of 1933. The present rule 
is divided into three paragraphs. We are concerned here with only the secon 
paragraph as the order was passed under sub-rule (2) which provides : 

“ The Court may, at the instance of any party to any suit or proceeding in which a Receiver has 
been appointed or of its own motion, at any time make an enquiry as to what amount, if any, is due 
from the receiver as shown by his accounts or otherwise, or whether any loss to the property has 
-occasioned by his wilful default or gross negligence, and may order the amount found due or the 
amount of the loss so occasioned to be paid by the receiver into court or otherwise within a period 
to be fixed by the Court. All parties to the suit or proceeding and the receiver shall be made parties 
to any such enquiry. Notice of the enquiry shall be given by registered post to the surety, if any, 
for the receiver; but the cost of his appearance shall be borne by the surety himself unless the Court 
otherwise directs : 

Provided that the Court may, where the accounts are disputed by the parties and is of a compli- 
cated nature or where it is alleged that loss has been occasioned to the property by the wilful default 
_ or gross negligence of the Receiver, refer the parties to a suit. In all such cases the Court shall 

‘state in writing its reasons for the reference ”. 

By the aforesaid P. Dis. No. 60 of 1933, rule 1 (s) of Order 43, Civil Procedure 
Code, was also amended by introducing the words “ except an order under the 
proviso to sub-rule (2) of rule 4.” It has not been disputed in this case that the 
order passed by the trial Court does fall within the scope of sub-rule (2). But 
what is argued is that despite the amendment, the law as laid down in Palaniappa 
‘Chetty v. Palaniappa Chetty!, holds the field and that an appeal does not lie unless 
an order is passed directing the attachment of the Receiver’s properties. In other 
words, the argument of Mr. Thyagaraja Ayyar is that no appeal lies against an order 
passed under sub-rule (2) of rule 4 because that sub-rule does not contemplate 
an order for attachment of the Receiver’s properties and it is only sub-rule (1) 
and sub-rule (3) that provide for the attachment of the properties of the Receiver 
under the conditions mentioned therein. 


I do not think I can accede to this contention. Under the amended clause (s) 
of rule 1 of Order 43, Civil Procedure Code, an order under rule 4 of Order 40, 
-except one under the proviso to sub-rule (2) of rule 4 is made appealable, which means 
‘every order passed under rule 4 except under the said proviso, can be appealed 
.against viz., where the parties are referred to a suit by the Court. If that is so, 
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I fail to see how an order passed under sub-rule (2) to rule 4 cannot come within 
the purview of rule 1 (s) of Order 43, Civil Procedure Code. It cannot be dis- 
puted that an order under sub-rule (2) is also an order passed under rule 4. Clause 
(s) of rule 1 of Order 43, Civil Procedure Code, does not lay down that an appeal 
lies only against an order passed under sub-rule (1) or sub-rule (3) of rule 4. It 
is couched in general terms and exception is made only in respect of an order passed 
under the proviso to sub-rule (2) of rule 4. In this situation I fail to see how it 
can be said that no appeal lies against an order passed under sub-rule (2) of rule 4. 


For the reasons indicated above, I feel that the principle laid down in Palani- 
appa Chetty v. Palaniappa Chetty, is not applicable in view of the changes effected 
in rule 4 of Order 40 and clause (s) of rule 1 of Order 43, Civil Procedure Code.’ 
It follows that the order of the Subordinate Judge holding that the appeal is un- 
‘sustainable ought to be set aside. The appeal will be remitted to the Subordinate 
Judge for disposal on the merits. Although the 1st respondent has not preferred 
a Revision, his cross-objections also will be revived as a result of the allowing of 
this Civil Revision Petition. The petitioner will get his costs in thisCourt. The 
costs in the lower appellate Court will abide the result of the appeal. 

KS. — Order set aside and appeal remitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. ; 
, Nagoor Ammal (died) and another .. Appellants. 
uA 
M. K. M. Meeran and others. .. Respondents. . 

Mahomedan Law—Settlement in favour of wife—Constiuction—Life estate and gift over—Succession to 
corpus—When opens. 

The material portions of a deed of 1914 by X a Mahomedan in favour of Y his second wife were 

as follows :— : 

“ I have settled upon you for your maintenance the undermentioned nanja lands worth Rs. 2,000. 
Therefore this is a settlement deed executed (by me) consenting that you should enjoy for your life- 
time the income alone for the said nanja land, that you should not make any gift, sale or hypotheca- 
tion etc., of the said land, that if you should hereafter have issue by me, the said issue should enjoy 
the said land hereditarily, and that if you should not have such issue that said property after your 
life time go to me and to my heirs (santhathi) ”. 

X died in 1925 and he had no issue by Y but had a daughter A by his third wife. Y died on 
26th January, 1942. On that date the only surviving heirs of X were his mother and his sister who 
obtained an assignment of her mother’s interest and claimed the property in her own right and that 
of her mother as heirs of Xin 1942. T had ‘before her death executed on 16th March, 1940 a deed 
of gift of the properties to Z and in a previoumsuit it was held that the gift was invalid and Y took 
only a life estate. B, one of the heirs of C, who died in 1931, instituted the present suit for partition. 

Held : As only a life estate was given to Y the right to the corpus continued to remain with X and 


on his death his heirs would be entitled to the property, though so far as the enjoyment of the income 
erefrom was concerned it would be postponed till the death of Y. When X died in 1926 the succes- 


sion opened and his heirs succeeded to the property as on that date. 
Appeal under clause 15 of the Letters Patent against the judgment and decree 


P 
‘of the Hon’ble Mr. Justice Rajagopalan dated 11th March, 1949 and Feat in 
S.A. No. 1958 of 1946 preferred against the decree of the court of the Subordinate 


Judge, Dindigul in A.S. No. 30 of 1945 (O.S. No. 271 of 1943) District Munsifs 
Court Periyakulam. 

V. V. Raghavan for Appellants. 

S. K. Ahmed Meeran and T. P. Gopalakrishnan for Respondents. 


The Judgment of the Court was delivered by 
Rajamannar C.7.—This is an appeal under the Letters Patent against the judg- 
ment of Rajagopalan J. with his leave dismissing second appeal No. 1958 of oats 
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Tt arises out of a suit for partition of property which originally belonged to one 
Hussain Meera, a sunni.Mahomedan. On gth November, 1914 he executed a- 
deed of settlement (Exhibit P-1) in favour of his second wife Nainammal Bibi. 
The occasion was his proposed marriage to a third wife. The decision of this 
appeal depends on a construction of the terms of this settlement deed. The material 
portions of this deed are as follows : 


“ I have settled upon you for your maintenance the undermentioned nanja land worth Rs. 2,000. 
Therefore this is a settlement deed executed (by me) consenting that you should enjoy for your life: 
time the income alone for the said nanja land, that you should not make any gift, os e or hypotheca- 
tion, etc. of the said land, that if you should hereafter have issue by me, the said issue should enjoy 
the said land hereditarily, and that if you should not have such issue that said property after your 
lifetime go to me and to my heirs” "antha thi) 


Hussain Meera died in 1925. He had no issue by Nainammal, his second wife. 
But by his third wife he had a daughter Amir Bibi who survived him. Nainammal 
died on 26th January, 1942. On that date it is common ground that the only sur- 
viving heirs of Hussain Meera were his mother and his sister, the second defendant: 
in the suit and the appellant before us. She obtained an assigment of her mother’s 
interest and she claims the property in her right and in the right of her mother as 
the only heirs of Hussain Meera in 1943. Nainammal before her death had exe- 
cuted on 16th March, 1940 a deed of gift of the suit property in favour of the first 
defendant. The validity of this gift was challenged in a prior suit which came up 
to this court in second appeal and it was finally decided therein that that deed was 
invalid as Nainammal toox only a life estate in the property. 


On the death of Nainammal, one of the heirs of Amir Bibi (who had died in' 
1931) instituted the present suit for partition. His claim originally was on the foot- 
ing that Amir Bibi got the entire estate on the death of Nainammal as the only one 
of the “ santati”’ of Hussain Meera alive on the death of Nainammal. 


This position however was subsequently abandoned and the plaintiff was con- 

tent to claim on the footing that Amir Bibi was one of the heirs of Hussain Meera 

‘when he died in 1925. The main contesting defendant was the second, the appel- 

lant before us, who, as already mentioned, aims that the succession opened really 

in 1942 when Nainammal died and on that date the only two surviving heirs of 
Hussain Meera were his mother and herself. 


Rajagopalan, J. held on a construction of Exhibit P-1 that Hussain Meera 
by that document conferred on Nainammal only a life interest in the income of the ' 
suit property. It followed from this finding that the right to the corpus continued 
to remain with Hussain Meera and on his death his heirs would be entitled to the 
property, though, so far as the enjoyment of the income therefrom was concerned, 
it would be postpond till the death of Naindmmal. He came to this conclusion 
mainly on the latest and most authoritative pronouncement of the Judicial Com- ' 
mittee in Nawaziah Ali Khan v. Ali Raza Khant. It is unnecessary to refer at length 7 
to the effect of this decision as the entire law on this subject has been set out fully 
in the 13th edition of Mullas’ Muhammadan Law at pages 46 to 50. It suffices. 
to give the following extract from the, judgment of their Lordships : , 


“ Their Lordships felt no doubt that in dealing with a gift under Muslim Law the first duiy of 
the Court is to’ construe the gift. If it is a gift of the corpus, then any condition which derogates, 
from absolute dominion over the subject of the gift will be rejected as repugnant ; but if on construc- 
tion the gift is held to be one of a limited interest the gift can take effect but out of the usufruct, leaving 
the ownership of the corpus unaffected except to the extent to which enjoyment‘is postpond for the’ 
duration of the limited interest ”. 


We agree with Rajagopalan, J. that there was no absolute gift of the corpus in favour 
of Nainammal. The language makes-it abundantly clear that the settlor did not 
intend to confer absolute dominion, over the subject of the gift to her. The gift 
was Certainly of 4 limited duration. It follows then that such a gift can take effect 
énly 6ut’of the tisufruct ard this is exactly what'the settlor himself says. He confined ' 
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the enjoyment of Nainammal to the income alone from the land. The result is 
that the ownership of the corpus is left unaffected except to the extent to which its 
enjoyment is postponed for the duration of the limited interest in favour of Nainam- 
mal. So, when Hussain Meera, in whom the ownership continued, died the succes- 
sion opened and his heirs succeeded to the property. This is what Rajagopalan, 
‘J., has held, and we entirely agree with him. 


The L.P.A. is dismissed with costs. 
KS. —— , Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA RAO AND MR. JUsTICR RAJAGOPALAN. 


Parakkotan Alippi Sahib .. Appellant* 
v. 
The Province of Madras represented by the Collèctor of Malabar 
at Kozhikode .. Respondent. 
Madras General Sales Tax Act (IX of 1939), section 8—Right to benefit under—Commission agent collecting 


<dharmam and dhallal under trade usage and to the knowledge of hts principals—Does not violate terms of his 
licence and is entitled to benefit under section 8. 


The collection of dharmam and dhallal by a commission agent in accordance with the trade usage 
in the locality and to the knowledge of his principalsis notin violation of any of the terms of his 
licence and he is therefore entitled to the benefit of section 8 of the Sales Tax Act. 


Radhak»ishna v. Province of Madras, (1952) 1 M.L.J. 494: I.L.R. (1952) Mad. 571 (F.B.), relied 
yon. 
Appeal against the decree of the Court of the Subordinate Judge of Tellicherry 
dated the 8th October, 1949 and made in Original Suit No. 20 of 1948. 


M. C. Sridharan for Appellant. 


The Government Pleader (P. Satyanarayana Raju) and P. Anandan Nair for 
Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The plaintiff-appeHant was a merchant as well as a com- 
mission agent at Tellicherry. As a commission agent he sold goods on behalf 
of known principals and he also bought goods on behalf of known principals. 
The dealings were apparently mainly in pepper and cashewnuts. In 1944-45, 
his business turnover for the business he did on his own was Rs. 2,22,563-5-9. 
His liability to sales tax on this turnover was never in dispute. For the same 
period, he showed his turnover as a selling agent, t.e., a commission agent selling 
goods on behalf of known principals at Rs. 8, 89, 297-11-5. As a buying agent, his 
‘turnover was Rs. 88,684-0-0. He was assessed to a sales tax of Rs. 9,779-13-1 on 
these two items. The plaintiff filed the suit out of which. this appeal arose for a 
‘declaration that the levy of sales tax on his turnover as a commission agent, t.e., 
both as a selling and as a buying agent, was illegal. 


The claim was resisted, among others, on the ground that the plaintiff collected 
-commission both from the buyer and seller and that the plaintiff allowed unautho- 
rised rebates to some of the buyers ; but these contentions were negatived by the 
‘learned Subordinate Judge. The learned Subordinate Judge, however upheld 
the contention of the defendant that the collection by the plaintiff of certain amounts 
.as dharmam and dhallal, which amounts were not disclosed to the principals of the 
plaintiff, and which amounts “were not accounted for by the plaintiff to his prin- 
cipals, was in violation of the terms of the licence issued under section 8 of the 
-General Sales Tax Act and that therefore the plaintiff was Hable to be assessed also 
-on his turnover as a commission agent. 


Though the plaintiff called himself a commission agent from the nature of 
‘the business, he would certainly appear to be a “ dealer ” as defined by the General 
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Sales Tax Act. That was held by a Full Bench of this Court in Radhakrishna v. 
Province of Madras*. The real question, therefore is, is the plaintiff entitled to the 
exemption granted by section 8 of the Act? That is, did the collection cf the 
dharmam and dhallal by the plaintiff, the benefit of which did not go to his disclosed 
principals, amount to a violation of the terms of the licence granted to the plaintiff 
- to carry on business asa commission agent within the meaning of section 8 of the 
Act? 
The learned Subordinate Judge found in paragraph 69 of his judgment : 

“ So far as dharmam collections are concerned, they have been fully spent and plaintiff has 
not made any profit by it.” ‘ 
With reference to the collections of dhallal the plaintiff’s case was that these collec- 
tions were made over to the dhallalis. But inthe assessment year out of the amounts 
collected as dhallal from the various buyers, a sum of Rs. 302-10-6 was not paid 
to the dhallalis. The plaintiff however, claimed, as P.W.1, that these -amounts 
had been disbursed in the next accounting year. But the account books for the 
next actounting year were not produced. ‘The learned Subordinate Judge dec- 
lined to accept the oral evidence of P.W. 1 on this point and held that this sum of 
Rs. 302-10-6 had been utilised by the plaintiff for himself. 


The plaintiff rested his case, that he was entitled to the exemption granted by 
section 8 of the Act on two grounds. 
, One was that the collection of dharmam and dhallal was known to the principals, 
and as in most of the transactions the principals themselves were present, they 
must be deemed to have agreed to the collection of these items from the buyers by 
the plaintiff. The alternative ground was that collection of dharmam and dhallal 
was in accordance with the usage of the trade at Tellicherry. Besides the plain- 
tiff as P.W. 1, P.Ws. 2 and 4 were examined to prove this usage. Their oral testi- 
mony the learned Subordinate Judge declined to accept. 


We see no reason at all to reject the testimony either of P.W. 2 or of P.W 4. 
P.W. 2 was also one of the secretaries of the Tellicherry Merchants’ Association. 
It was true his own dealings as a commission agent were between 1944 and 1948, 
but he also swore that before 1944 he was employed as a clerk under Ahmed Haji 
and Abdul Kadar who had apparently a very large turnover as commission agents. 
There was nothing in the cross-examination of P.W. 2 to indicate why his testi- 
mony should not be accepted. Nor was there anything in the cross-examination 
of P.W. 4 to discredit his testimony. And both of them spoke to the usage of 
collection of dharmam and dhallal from the buyers by the commission agents. There 
was also the testimony of P.W. 1. The learned Subordinate Judge pointed out 
that the account books of previous years were not produced by any of these witnesses 
P.Ws. 1, 2 and 4. But then there was nothing to indicate that they were ever 
called upon to produce those accounts. That there was such a trade usage was 
specifically averred in paragraph 11 of the plaint. The Government, whose officer 
must certainly have been aware of the conditions under which trade was carried 
on at Tellicherry, did not specifically deny it. All that the defendant pleaded 
was that the defendant “ was not aware ef any such usage ”. The Commercial 
Tax Officer in the course of his assessment of merchants at Tellicherry, must have 
come across the books of various merchants ; and, if for instance, the plaintiff 
or P.W. 2, or P.W. 4 were the only people who collected’ dharmam or dhallal, it should 
have been easy to prove that. We are really unable to see any real basis for rejecting 
the testimony of P.Ws. 1, 2 and 4. We accept that evidence and hold that the 
trade usage was proved. As part of the trade usage they proved that, on most 
of the occasions when the commission agents sold goods on behalf of their principals, 
the principals were also present. Therefore, in this case, the plaintiff has certainly 
made out his claim that the collection of dharmam and dhallal was with the knowledge 
of the principals. As pointed out in Radhakrishna.v. Province of Madras1, such 
collection of dhallal and dharmam with the knowledge of the principals was certainly 
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not a violation of any of the terms of the licence granted under section 8 of the Act. 
The question really turns on the facts of this case ; we differ from the learned Sub- 
ordinate Judge’s finding and we hold that the collection of dhallal and dharmam by 
the plaintiff from the buyers in no way violated the terms of the licence. The 


` plaintiff is entitled to the benefit of section 8 of the Act. 


The decree of the lower court is set aside and the plaintiff will be granted a. 
declaratory decree he sought with costs in both the courts. 


K.S. ae Appeal allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GOVINDA MENON AND Mr. JUSTICE BASHEER AHMED: 
SAYEED. 


A. Vaidyanatha Iyer ..  Petitioner.* 


Criminal Law Amendment Act (XLVI of 1952), section 8—Special Fudge—If Sessions Fudge— 
Criminal Procedine Code (Vof 1898), section 350—Applicability—Successor to Special Judge—If can act on 
evidence recorded by predecesso» or recall and examine those witnesses—Proper procedure—Prosecution—If can 
ask for de novo trial. 

When sub-section K of section 2 of the Criminal Law Amendment Act says that the “ Court 
of the special judge shall be deemed to be a court of sessions” it certainly is not in fact a ceurt of 
session. The court is that of a special judge (magistrate) whose procedure in the trial of such cases. 
shall be the procedure prescribed by the Criminal Proceduré Code for the trial of warrant cases,- 
in which case section 350 of the Criminal Procedure Code is definitely applicable. Where a special 
judge hearing a case has been transferred, his successor has full liberty, be it an enquiry or trial either 
to proceed on the evidence wholly or partly recorded by his predecessor or re-summon awy witness. 
or witnesses and re-commence the enquiry or trial. But where the proceedings have reached the stage 
of trial, i.e., after the charges have been ed, there is a right conferred upon the accused person; 
before the new magistrate enters upon the trial, to request the court to re-summon and re-hear the wit- 
nesses or any of them ; and in an appeal or revision, the High Court or the District Magistrate may 
set aside the conviction by a succeeding magistrate on evidence not wholly recorded by him, even if 
the accused has not availed himself of the opportunity afforded by the statute to ask for a de novo 
trial. Nowhere in this section is the prosecution conferred a right to ask for a de novo trial at any stage. 

Accordingly it is not open to the prosecution in such a case to ask that the enquiry should be 
re-commenced afresh consequent on the change of Judges. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Special 
Judge (Principal Assistant Sessions Judge) of Coimbatore dated 28th July, 1953; 
add passed in Crl. M. P. No. 3 of 1953 in C. C. No. 1 of 1952. 


N. S. Mani for Petitioner. 

R. Santhanam for the Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf 
of the State. 

The Order of the Court was delivered by 

Govinda Menon, F.—At the time the Criminal Law Amendment Act, 1952, Act 
XLVI of 1952, came into force on the 28th July, 1952, certain proceedings were 
pending against the petitioner herein under section 161 of the Indian Penal Code 
before a Special Magistrate who had'already framed charges against the petitioner 
and posted the case for further hearing to the 12th August, 1952. Under section 10: 
of Act XLVI of 1952, this case stood transferred to the Special Judge who at that 
time was the Sessions Judge of Coimbatore, who in his turn transferred the case 
to the Additional Sessions Judge for disposal. Subsequently the Principal Assistant 
Sessions Judge of Coimbatore (Sri S. Varadarajulu Naidu) having been appointed 
as a Special Judge, in virtue of the powers conferred under section 6 of the Act 
on 18th February, 1953, took up the case for hearing and proceeded with the 
examination of some witnesses when he was promoted and transferred from the 
station. When his successor Sri C. Rajabadar Odayar took up the enquiry, an 
application was made on behalf of the State that in view of some reported decisions 
of the High Court the enquiry should be re-commenced afresh consequent on the 
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change of Judges. Thereupon notice was given to the accused-officer and after 

hearing his counsel the learned Special Judge passed an order on the goth July, 

1953, to the effect that:the witnesses who had already been examined will be 

‘re-examined. Against that order of the learned Special Judge, this Criminal , 
Revision Petition has been filed. 


t 

i In order to appreciate the question of law raised, it would be advantageous 
to briefly trace the various provisions of Act-XLVI of 1952. By section 3 of that 
Act a new section is enacted and inserted in the Indian Penal Code as section 165-A, 
the result of which introduction is that along with the principal offender, the abettor, 
who offers a bribe is also made liable. Section 4 of that Act deals with an amend- 
ment of section 164 of the Criminal Procedure Code. It is unnecessary to refer 
to the amendments carried out by section 5. Section 6 confers power on the 
State Government to appoint Special Judges. Sub-clauses (a) and (b) of sub- 
section (1) of section 6 relate to offences for the trial of which such Special Judges 
-can be appointed, among which are offences under sections 161, 165 and 165-A. 
‘Sub-section (2) of section 6 lays down that no person shall be qualified for appoint- 
ment as a special Judge unless he is, or has been, a Sessions Judge or an additional 
_Sessions.Judge or an Assistant Sessions Judge under the Code of Criminal Procedure, 
i898. It is therefore clear that the-Special Judge contemplated by the statute 
must have exercised the powers of a Sessions Judge or an Assistant Sessions Judge. 
Section 8 is the really important section to be construed in the present case. It , 
uns thus :. 


« Brocedurs and powers of special judges.—(1) A special judge may take cognizance of offences without 
. the accused being committed to him for trial, and in trying the accused ns, shall follow, the pro- 
cedure prescribed by the Code of Criminal Procedure, 1898 (Act V of 1898), for the trial of warrant \ 
cases by magistrates. 

(2) A special judge may, with a view to obtaining the evidence of any person supposed to have 
‘been directly or indirectly concerned in, or privy to, an offence, tender a pardon to such person on 
condition of his making a full and true disclosure of the whole circumstances within his knowledge 
relating to the offence and to every other person concerned, whether as principal or abettor, in the 
commission thereof; and any on so tendered shall, for the purposes of sections 339 and 339-A 
2 the Code of Criminal Bracedure, 1898, be deemed to have been tendered under section 338 of that 

ode. 

(3) Save as provided in sub-section (1) or sub-section (2) the provisions of the Code of Criminal 
Procedure, 1898, shall so far as they are not inconsistent with this Act, apply to the proceedings before 
a special judge ; and for the purposes of the said provisions, the court of the special judge shall be 
deemed to be a court of session oying cages without a jury or without the aid of assessors and the 
person conducting a prosecution before a special judge shall be deemed to be a public prosecutor. 

(4) A special judge may pass upon any person convicted by him any sentence authorised by 
law for the punishment of the offence of which such person is convicted.” 

Under section g it is laid down that the High Court may exercise, so far as 
may be applicable, all the powers conferred by Chapters XXXI and XXXII of 
the Code of Criminal Procedure, 1898, on a High Court as if the Court of the 
special Judge were a court of session trying cases without a jury. It is clear from 
this section that even though ordinarily, from a conviction by an Assistant Sessions 
_Judge an appeal will not lie to the High Court except when the sentence of imprison- 
ment eaecede a term of four years, or where the sentence is transportation for life, 
still in the case of an Assistant Sessions Judge appointed as a special Judge appeals 
«would lie to the High Court as if he is a Sessions Judge under section 410, Criminal 
Procedure Code. If therefore the procedure for the trial of these cases by the 
Sessions Judge is that laid down in ordinary sessions cases, then according to certain 
decisions it will have to be held that a succeeding Judge cannot act on the evidence 
taken by his precedessor. 


In King-Emperor v. Sakharam1, Candy and Fulton, JJ., have laid down that 
under the Code of Criminal Procedure a Sessions Judge is not authorised to T 
a case partly on evidence not recorded by himself; and he cannot do so althoug 
the prisoner has given his consent to such a trial. The learned Judges further 
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held that section 350 of the Criminal Procedure Code applies only to Magistrates. 
In that case the trial had commenced and evidence had been led for the prosecution 
before an Additional Sessions Judge on three or four days after which he postponed 
the further trial to a later date. On the adjourned date the case was called on 
before the Sessions Judge who recorded that the depositions already taken before 
the Additional Sessions Judge were accepted on both sides. He then continued 
the trial on further days by recording fresh evidence. On an appeal against the 
conviction by the Sessions Judge, the High Court heid that the Sessions Judge 
had no jurisdiction to try a case partly on the evidence recorded by himself and 
partly on the evidence recorded by a previous Judge. The Judges of the Bombay 
High,Court referred with approval to a decision of the Calcutta High Court in 
Queen v. Rughoonath Dass+, under section 328 of Act X of 1872, which was the corres- 
ponding Criminal Procedure Code in force at that time. Similarly the Allahabad 
High Court in Emperor v. Badri Prasad*, also held that where a Sessions Judge decided 
a case upon evidence taken, not before him, but before an Assistant Sessions Judge, 
his judgment was ulira vires and that a fresh trial should be ordered. Recently 
two Judges of the Lahore High Court in Pakistan have followed the above decision 
in Bashir v. The Crown’. The general principle therefore is that a judicial officer 
should not, in a criminal-case, convict or acquit on the basis of evidence not fully 
heard by him and if he acts on part or whole of the evidence recorded by a pre- 
decessor, such a conviction or acquittal would not be legal. The exception to 
such cases is afforded by section 350 of the Criminal Procedure Code in the case 
of Magistrates ; and if that exception is applicable to the facts of the present case, 
then the order of the Special Judge cannot be supported. Section 350 (1) of the 
‘Code confers ample jurisdiction to a succeeding magistrate to act on the evidenée 
recorded by his predecessor, or partly recorded-by his predecessor and partly 
recorded by himself; or, if he is so minded, he may re-summon the witnesses and 
re-commence the enquiry or trial. There are two provisos which say that if the 
case before the Magistrate has reached the stage of trial, then, when the second 
magistrate commences his proceedings, the.accused may demand that the witnesses, 
or any one of them, may be re-summoned and re-heard. The second proviso says 
that even if the acaused has not taken advantage of a de novo trial, as it is popularly 
‘called, still the High Court or the District Magistrate may, either in appeal or in 
revision, set aside a conviction passed by a Magistrate on evidence not wholly 
recorded by the Magistrate before whom the conviction was had, if the High 
Court or the District Magistrate is of opinion that the accused has been materially 
prejudiced thereby, and may order a new inquiry or trial. In short, the effect 
-of section 350 of the Code is that, be it an enquiry or trial, a succeeding magistrate 
has full liberty either to procéed on the evidence wholly or partly recorded by 
his predecessor, or re-summon any witness or witnesses and re-commence the inquiry 
or trial. But when the proceedings have reached the stage of a trial, i.e., after the 
charges have been framed, there is a right conferred upon the accused person, 
before the new Magistrate enters upon the trial, to request the Court to re-summon 
and re-hear the witnessés or any of them ; and in an appeal or revision, the High 
‘Court, or the District Magistrate may set aside the conviction by a succeeding 
magistrate on evidence not whclly recorded by him, even if the accused had not 
availed himself of the opportunity afforded by the statute to ask for a de novo trial. 
Nowbere in this section is the prosecution conferred a right to ask for a de novo 
trial at any stage. The proviso gives such a right only to the accused. In such 
-circumstances, if the procedure before the Special Judge is that obtaining in trial of ’ 
warrant cases by magistrates, as provided by Chapter XXI of the Code, then the 
general provisions regarding enquiries and trials enacted in Chapter XXIV of the 
Code will also apply. 


But it is contended that by virtue of sub-section (3) to section 8 of Act XLVI 
-of 1952 the Court of the Special Judge shall be deemed to be a Court of session, 
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trying cases without a jury or without the aid of assessors, in which case it is not 
open to the succeeding Special Judge to proceed upon the evidence recorded by 
his predecessor. Our attention was invited to a judgment of Horwill and 
Shahabuddin, JJ., in Patan Alli Khan, In re. That case related to the interpretation. 
of section 367 of the Code of Criminal Procedure laying down the essential contents 
of a judgment of a criminal Court, wherein it is stated that such a judgment should 
be written by the presiding officer of the Court, or from the dictation of such pre- 
siding officer in the language of the Court and shall be dated and signed by the 
presiding officer in open Court at the time of pronouncing it ; and where it is not 
written by the presiding officer with his own hand, every page of such judgment 
shall be signed by him. Interpreting that section the learned Judges held that 
the presiding officer referred to in section 367 (1) means the presiding officer at 
the trial who is assumed in the section to have written and pronounced his judgment 
while still holding the same office. The facts of the case show that after one Sessions 
Judge had heard the evidence and reserved judgment he was transferred from the 
station and handed over charge to his successor ; but before proceeding“and taking 
up office at another Sessions Division, he wrote the judgment while he was not the 
Sessions Judge of any Division, handed over the same to his successor who pro- 
nounced it in Court with the endorsement ‘that it was a judgment written by his 
predecessor. The High Court held that at the time the judgment was written, 
the officer was not the Sessions Judge of the division where be had recorded and ` 
heard the evidence ; that he had not become the Sessions Judge of any other division 
and his writing of a judgment when he was considered to be in course of transit 
was illegal and its pronouncement by his successor cannot be said to be a valid 
pronouncement of the judgment. The principle which the learned Judges intended 
to lay down, after an exhaustive discussion of the case-law, ancient and modern, on 
that subject is, that in the case of a Sessions Judge any judgment pronounced by 
him will not be valid until he himself has heard the entire evidence. The learned 
Judges point out’ that so far as the Civil Procedure Code is concerned there are 
exceptions enunciated in Order XVIII; rule 15 and Order XX, rule 2, and that 
so far as magistrates are concerned, there is the exception provided under section 350 
of the Code of Criminal Procedure. In all other cases, the general principle that 
a Judge who pronounces his judgment must have heard the evidence himself is in 
force. The other decision cited before us is reported in Guruswami Thevar, In re®, 
to which one of us was a party. There it was held that a judgment written by a 
Sessions Judge who heard the evidence in the case, which, on the handing over 
charge of his office to another, was pronounced by his successor, is a nullity. It was 
further held that section 350 (1) of the Criminal Procedure Code does not apply 
to sessions trials. The facts of the case show that the Sessions Judge who recorded 
the evidence and heard arguments had himself actually written the judgment 
but handed it over to his successor while handing over charge for the purpose of 
pronouncing it in Court. The High Court held that even that is illegal, following 
Patan Alli Khan, In ret. i 


The cumulative' effect of these two decisions is that in the case of sessions 
judges every judgment pronounced by a Judge must be on the evidence wholly + 
recorded before him and the entire trial should have been by him alone. Otherwise, 
the proceedings would become void. Therefore, as we have already remarked, 
if the Special Judge is a Sessions Judge, the procedure adopted, viz., of re-calling 
the witnesses, is amply justified. But when sub-section Gy of section 8 of Act 
XLVI of 1952 enacts that the Court of the Special Judge shall be deemed to be a 
Court of Session, it is clear, it is actually and in fact not a Court of Session, but 
for the purpose of this statute there is the legal fiction that it should be understood 
as a Court of Session. If this is the correct interpretation, then the Special Judge 
is not, for the purpose of the Criminal Procedure Code, a Sessions Judge. This 
construction is made more explicit by the enactment of section 9 of Act XLVI 
of 1952, where it is stated that the provisions of Chapters XXXI and XXXII of 
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the Criminal Procedure Code shall be applicable as if the Court of the Special 
Judge were a Court of Session. If, as a matter of fact, the, Special 
Judge were a Sessions Judge, there is no necessity to have stated that Chapters 
XXXI and XXXII of the Criminal Procedure Code shall apply to the decisions 
of such a Judge, for the Criminal Procedure Code itself says that from the decisions 
of Sessions Judges and Assistant Sessions Judges, under certain conditions, an appeal 
shall lie to the High Court. It is not contended that the Special Judge is only an 
Assistant Sessions Judge ; but what is argued before us is that by virtue of sub- 
section (3) to section 8 of Act XLVI of 1952, the Special Judge is in fact and in 
essence a Sessions Judge, in which case section 9 of the Act conferring a right of 
appeal specifically would be asurplusage. In our opinion the mere enactment of 
section 9 would show that the Legislature did not intend the Special Judge to be a 


‘Sessions Judge at all. Moreover, when sub-section (1) of section 8 makes it quite 


clear that a Special Judge shail follow the procedure prescribed by the Code of 
Criminal Procedure, 1898, for the trial of warrant cases by magistrates, that carries 


` with it all the essential concomitants and requirements of a magisterial trial in a 


warrant case, to enquiries and trials before the,Special Judge. 


Learned Counsel for the petitioner relied upon the meaning of the word 
“ Deemed ” in Volume II of ‘ words and phrases Judicially Defined ” by Roland 
Burrows, K.C., where the learned author gives the different interpretations put 
upon the word “ Deemed” in various countries of the Commonwealth. The gist 
of the interpretations given for the word “ Deemed ” shows that it is more commonly 
used for the purpose of creating a ‘statutory fiction’ ; that is where a personYor 
thing is really not what he or it is, by the use of the word “ Deemed ” he or it is 
made something else. In R. v. Norfolk Couniy Council!, Cave, J., gave the following 
meaning to the phrase “ deemed to be” : 

“Generally speaking, when you talk of a thing being deemed to be something, you do not mean 
to say that which it 1s deemed to be. Itis rather an admission that it is not what it is to be deemed to 
pe and that, notwithstanding it is not that particular thing, nevertheless it is to be deemed to be that 
t ng.” td 
We are definitely of opinion that when sub-section (3) of section 8 of the Act says 
that “the Court of the special Judge shall be deemed to be a.Court of Session”, 
it certainly is not in fact a Court of Session. The Court is that of a Special Judge 
whose procedure in the tiial of such cases shall be the procedure prescribed by the 
Criminal Procedure Code for the trial of warrant cases in which case section 350: 
of the Code is definitely applicable. If that is so, there is no provision by which 
the public prosecutor can ask the Court to re-call and re-examine the witnesses 
already examined. We therefore set aside the order of the learned Special Judge 
and direct him to proceed with the enquiry according to law. 


K.S. ——- Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ 
Present :—Mr. JUsTICE CHANDRA REDDI AND MR. JUSTICE Ramaswami. 
Seeranga Goundan i .. Appellant* 
v. 
Seeranga Goundan i .. Respondent. 
_ Madras Agriculturists Relief Act (IV of 1938, as amended by Act XXIV of 1950), sections 9-A and g of the 
amending Act—Act amended pending second appeal—Whether mortgagor entitled to claim benefits of tha Act— 


pe of mortgagor to pay value of improvements—Duty of mortgagee to bring back amount realised by him from 
mortgagor. 


The defendant mortgagee was put in possession of the mortgaged properties on the understanding 
that the mortgagee should enjoy the income of the properties in lieu of interest, that the mortgagor 
could redeem the properties within two years by paying the principal amount, and that in default 
the mortgagee could enjoy the properties with powers of alienation. The mortgagor having com- 
mitted default the mortgagee treated the properties as owner. Nearly 15 years later the mortgagor 
filed a suit for redemption depositing the principal amount of Rs. 3,400 in Court which was decreed 
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by the trial Court. The mortgagee withdrew the amount deposited and filed an appeal for Rs. 1,000 
bring value of the improvements effected by him which was granted by the lower a eee Court. 

ile the: second appeal by the mortgagor was pending the Madras Agriculturist chei Act was 
amended. 


Held : On second appeal, (i) the mortgagor being an agriculturist is entitled to claim the kenefit 
of the Act by virtue of section g of the Amending Act, the principal amount then pazzkle berg the 
amount calculated as per section g-A (3) (1) of the Act ; 


(ii) the mortgagor is liable to pay the value of the improvements as per section g-A (8) of the 
t . 

, (iii) the proviso to section g of the Amending Act prevents the mortgagor from calling upon 
the mortgagee to bring back the amount withdrawn by him ; and 


(iv) the value of the improvements being included in the amount deposited the mortgagor is not 
bound to pay them separately. 

Appeal against the decree of the District Court, Coimbatore, in A. S. No. 370 
of 1946, preferred against the decree of the Court of the Subordinate Judge, 
Coimbatcre, in O. S. No. 196 of 1945. 

K. S. Champakesa Iyangar and K. G. Srinivasan for Appellant. 

T. K. Subramania Pillai for Respondent. 

The Judgment of the Court was delivered by \ 

Chandra Reddi, F.—This second appeal has been placed before a Bench at the 
instance of Satyanarayana Rao, J., who thought that it should be heard by a Bench 
as the correctness of the statement of law relating to improvements by a mortgagee 
in possession under anomalous mortgage in Pandian Pillai v. Velayappa Rowther?, 
was canvassed before him. The facts giving rise to this question may be briefly 
set out. The plaintiff created a mortgage over the suit properties on the zoth 
November, 1930, to secure a sum of Rs. 3,400 under Ex. D-1. The mortgagee 
was put in possession of the property on the understanding that he should enjoy 
the income of the property in lieu of interest for a period of two years. Under the 
terms of Ex. D-1, the mortgagor could redeem the mortgage within a period of two 
years. In default thereof it was stipulated that the mortgagee could hold and enjoy 
all the properties with powers of alienation such as gifts, sale, etc. The mortgagor 
failed to pay the principal amount within the period of two years and take possession 
of the property as provided for in the document. Consequently the mortgagee 
continued to be in possession of the property and treated himself as the owner thereof. 
The mortgagor filed a suit on 14th October, 1945, for the redemption of the mort- 
gage and deposited the principal amount into Court. 

- The main defence to the suit was that the defendant being under a bona fide 
belief that he became the owner of the property by virtue of the failure of the 
mortgagor to redeem the mortgage within the period of two years as stipulated 
in Ex. D-1 effected improvements to the property and the plaintiff was not entitled 
to redeem the mortgage without paying the improvements also. The trial Court 
decreed the suit for redemption of the mortgage holding that the defendant was 
entitled to the principal amount and not to the improvements as this case did not 
fall within section 63-A of the Transfer of Property Act. 

On appeal the District Judge considered that although the case was not covered 
by section 63-A of the Transfer of Property Act, still the mortgagee could get that 
relief by invoking section 51 of the Transfer of Property Act in his favour in view 
of the terms of the mortgage and the belief induced in the mortgagee that he had 
become the owner of the property by the omission of the mortgagor to redeem 
the mortgage within two years. In that view he called for a finding as to the 
value of the improvements from the trial Court. On the finding that the improve- 
ments could be estimated at Rs. 1,000, the lower appellate Court modified the 
decree of the trial Court by granting the mortgagee the relief for improvements. 


The aggrieved plaintiff preferred the second appeal to this Court against that 
judgment of the learned District Judge contending that the mortgagee could not 
claim the value of the improvements for the reasons contained in the memorandum 
of grounds of appeal. 
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Pending this appeal Act XXIII of 1948 was passed which inter alia amended 
section 9 of the Madras Agriculturists Relief Act, 1938, by inserting some provisions 
to give relief to the debtors in respect of usufructuary mortgages also. This was 
numbered as section g-A. But it is not necessary to advert to this section as it 
was replaced in 1950 by Amending Act XXIV of 1950, which came into force on 31st 
October, 1950. The provisions of section 9-A (as amended in 1950) so far as they 
are material to this case may be set out here : 

“9-A (1) This section applies to all mortgages executed at any time before goth September, 


1947, and by virtue of which the mortgagee is in possession of the property mortgaged to him or any 
portion thereof— 5 


(a) where no rate of interest is stipulated for as due to the mortgagee or (b) where a rate of 
interest is stipulated for’as due to the mortgagee in respect of the pfincipal amount secured by the 
mortgage or any portion thereof, ın addition to the usufruct from the property, or in respect of any 
other sum payable to the mortgagee by the mortgagor in his capacity as such. 


Explanation : A mortgagee shall be deemed to be in ion of the property mortgaged to him 
or any portion thereof, notwithstanding that he has leased it to the mortgagor or any other person. . .. 


(3) Where the mortgagee has been in possession of the whole of the property mortgaged to 
him for an aggregate period of less than thirty years, the mortgagor shall not be entitled to redeem 
the mortgage, unless he pays to the mortgagee. 


(1) the difference between the principlal amount secured by the- mortgage and an amount 
bearing to the principal amount the same proportion as the period during which the mortgagee has 
been in possession bears to thirty years. 

65) aa i ai 
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(8) The mortgagor shall not be entitled to redeem a mortgage under sub-section (2) or obtain 
possession of the mortgaged property by virtue of sub-section (5), (a), unless he pays to the mortgagee 
the cost of the improvements, if any, effected by him to the mortgaged property.” 

There is another section of that Amending Act which has to be alluded to in 
thisconnection. Section g of the Amending Act XXIV of 1950 is made applicable to 


“ (i) all suits and proceedings instituted after the commencement of this Act ; 


(ii) all suits and proceedings instituted before the commencement of this Act in which no decree 
or order has been passed or in which the decree or order passed has not become final, before such 
commencement ; e x 

iii) all suits and proceedings in which the decree or order passed has not been executed or 

satisfied in full before the commencement of this Act ; 

Provided that no creditor shall be required to refund any sum which has been paid to or realised 
by him before the commencement of this Act.” 

After this Act came into force the appellant claimed relief under this Act. 
If the Appellant is to get benefits of this section he would be liable to pay only half 
the principal in view of the provisions of section g-A (3) of the Madras Agriculturists 
Relief Act, 1938, as the mortgagee was in possession of the property for nearly 15 
years. In fact it was contended before Satyanarayana Rao, J., that even if sec- 
tion 63-A ofthe Transfer of Property Act applied to the case, the mortgagee was 
entitled to rely upon, the provisions of Act IV of 1938, which were introduced in 
1950. The learned Judge in the order of reference has also set out this contention 
and stated that the amount due on that basis also had to be determined. 


If the contention of the appellant that he is entitled to the benefit of the pro- 
visions of the Amending Act XXIV of 1950 is to be accepted it will be unnecessary 
for us to consider the provisions ‘of the Transfer of Property Act baring on the 
question of improvements. Under section g-A (8) as amended by this Amending 
Act XXIV of 1950, if the mortgagor could claim relief under that section he is 
liable to pay the improvements to the mortgagee. So, if we should come to the 
conclusion that the Amending Actis applicable to this case ipso facto the mortgagee 
would be entitled to the improvements effected by him. 


As the question whether the plaintiff is an agriculturist or not was not gone 
into by the trial Court since it did not arise then, we called for a finding as to whether’ 
the plaintiff is an agriculturist within the meaning of the Madras Agriculturists 
Relief Act. The finding submitted is that he is an agriculturist. i 
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On this the first’ question that arises for consideration is whether he could 
claim the benefit of the Amending Act XXIV of 1950. Mr. Subramania Pillai 
appearing for the respondent contends that the Amending Act has no application 
to this case for the reason that the decree for redemption was passed long hefore the 
Act came into force, that the respondent had withdrawn the amount deposited into 
Court and even possession was delivered to the appellant and that there was nothing 
pending so far as the suit for redemption was concerned at the commencement of 
the Act. We do not think we can agree with this argument. This argument over- 
looks the provisions of section g of the Amending Act which makes the Act applicable, 
inter alta, to all suits in which the decree had not become final. Could it be said 
that the decree had become final when it is the subject matter of the second appeal 
merely becausé the decree for redemption was passed by the trial Court? The 
defendant filed an appeal against the decree granting the redemption claiming a 
further sum of Rs. r000 as part of the decree directing the redemption of the 
mortgage. As already stated above, this appeal was allowed and the decree of 
the trial Court was modified by allowing the claim of the mortgagee for improve- 
ments effected by him. The modified decree is the subject matter of the second 
appeal and the question is still pending whether the judgment and decree of the 
lower appellate Court are correct or not. So we cannot see how it could be said 
that the decree in the suit had become final. We cannot subscribe to the proposition 
stated by the counsel for the respondent that merely because the right of the mort- 
gagor for redemption of the mortgage has not been questioned either in the lower 
appellate Court or before us the decree should be considered to have become final. 
The decree contemplated under section 9 of the Amending Act is the whole decree 
and not portions of it. It follows that at the commencement of the Amending 
Act XXIV of 1950 the decree in the suit had not become final with the consequence 
that the plaintiff is entitled to the benefits of the Act. 


A further point that arises for determination in this case is whether the plaintiff 
is entitled to call upon the mortgagee defendant to bring back the amount which 
was withdrawn by him. What is contended by Mr. Champakesa Ayyangar, learned 
cqunsel for the appellant, is that his client is liable to pay only Rs. 1,700 in view 
of the provisions of section 9-A (3),as amended by the Amending Act having 
regard to the fact that the mortgagee was in possession of the property for nearly 
15 years and that as more than this amcunt was deposited into Court to the credit 


of the suit and was withdrawn by the respondent, he is bound to refund the excess- 


amount. We do not think we can give effect to this contention either. The proviso 
to section 9 of the Amending Act XXIV of 1950 makes it clear that a creditor shall 
not be required to refund any amount which has been paid to him before the com- 
mencement of this Act. There might have been force in the argument, if the 
amount was deposited into Court subject to the result of the suit. It has no substance 
at all when the deposit was made unconditionally and without any reservation. 
According to the plaintiff, this was the only amount that was due and payable 
to him as condition precedent to his redeeming the mortgage while the contention 
of the respondent was that the plaintiff was liable to pay a further sum of Rs. 1,000 
before he could ask for redemption. No issue was raised by the plaintiff, as to his 
liability to pay the prittcipal amount, the only point at issue between the two parties 
being whether the mortgagee could claim the value of the improvements effected by 
him. The deposit into Court was made by the plaintiff as the mortgagee refused 
to receive the amount and re-deliver possession of the property and the necessary 
documents. So this admitted amount was deposited into Court to be paid to the 
mortgagee and there was no question of requiring the mortgagee to bring back the 
money to Court in the event of an adverse decision against him. We think it is 
an obvious case which is covered by the proviso to section g uf the Amending -Act 
XXIV of 1950 and hence the mortgagee-respondent cannot be required to refund 
any amount which he had already withdrawn although it is in excess of the sum due 
to him calculated with reference to section 9-A (3) of the Agriculturists Relief Act 
and the value of the improvements. The sum of Rs. 3,400 withdrawn by the res- 
pondent’must be deemed to include the cost of improvements. Hence the appellant 
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will not be required to pay the value of improvements separately. The result is 
that the plaintiff is under no obligation to pay anything more to the respondent 
and the latter will not be required to pay back any portion of the amount which he 
diew out from the Court. i 


In the result the second appeal is allowed as indicated above. In view of thè 
fact that the plaintiff'is getting relief under an enactment which was passed sinc® 
the filing of the second appeal, we do not think it necessary to direct the respondent 
to pay the costs of the appellant. The parties will bear their own costs in the Courts 
below also. 


V.P.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


K. Chokalingam .. Petttioner.* 


Factories Act (LXIII of 1948), section 2 (h) and 2 (j)—Persons employed in manufacture of Cigars not 
Jor wages but on piece work system— Whether workers within the meaning of the Act. 

A person employed in a manufacturing process in any of the ways enumerated in section 2 (h) 
of the Act will be deemed to be employed in the factory. He need not be necessarıly a manual worker 
whether for wages or not. But persons employed for selling only the manufactured articles do not 
come within the definition of employed in the factory even though they happen to occupy a room at 
the factory for the sake of convenience. 3 


`o Where 39 workers were employed in the manufacture of cigars not on the time wages system 
‘but on the piece work system it would be a case of employing workers in a_factory and the rfles 
and regulations under the Act must be observed. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the First 
Additional I-Class, Magistrate.of Tiruchirapalli, dated 31st October, 1952, in S.T. 
No. 396 of 1952. 


Alagiriswamt for S. Ramachandra Iyer for Petitioner. 


R. Santanam for the Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of 
the State 


The Court made the following 

Orver.—The only point for decision in this case is whether the persons who 
were found by the Inspector of Factories employed in the cigar factory can be consi- 
dered to be workers. It is stated that these workers were employed on a contract 
basis and therefore cannot be held to be workers. 


This would not take them out of the definition of a worker under section 2 (A) 
of the Factories Act, which means a person employed, whether for wages or not, in 
any manufacturing process, or in cleaning any part of the machinery or premises 
used for a manufacturing process or in ariy other kind of work whatsoever incidental 
to or connected with the manufacturing process but does not include any person 
solely employed in a clerical capacity in any room or place where no manufacturing 
process is being carried on. (Gf. definition of Workmen’s Compensation Act VIII 
of 1923, section 2, clause (n).) And a factory is defined under clause (j) of section 
2 as follows :— 

“Any premises including the precincts there wherein twenty or more workers are working or 
were working on any day of the preceding 12 months and in any part of which a manufacturing 
Process is being carried on with the aid of power or is ordinarily so carried on ”. 

In other words a person employed in a manufacturing process, need not be 
necessarily a manual worker whether for wages or not in any of the ways enumerated 
in section 2 (h), will be deemed to be employed in the factory. 


—_—_—_—_—_— maas a aaa aaaaaaaaaaaaaaaaaeIiħõIõ 


*Crl. R.C. No. 1257 of 1952. 17th July, 1953- 
(Crl. R.P. No. 1099 of 1952.) 
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Fafarji Gin and Press Factory v. Shaik Ismail1, Ramdit Mal v. Emperor®, Provincial 
Government v. Robinson? and Superintendent and Legal Remembrancer, Bengal v. Watson‘. 
But persons employed for selling only the manufactured articles do not come within 
the definition of employed in the factory even though they happen to occupy a 
room at the factory for the sake of convenience: Prag Narain v. Emperor’. 


On the facts of this case it is quite clear that these 39 workers were employed 
in the manufacture of cigar, not on the time wages system but on the piece work 
system. They were paid for so many thousands of cigars turned out by them. 
Consequently the lower Court was right in holding that this accused had employed 
39 workers in a factory and was liable to observe the rules and regulations made 
under that Act, failure of which constitutes the offence for which he has been charged 
and convicted. Therefore there are no merits in this revision and it is hereby 
dismissed. 

V.P.S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnk. JusTIcE SATYANARAYANA Rao AND Mr. JusTICE RAJAGOPALAN. 


Karumuthu Thigaraja Chettiar, Madurai .. Applicant* 
0. 
The Commissioner of Income-tax, Madras .. Respondent. 
inca tee Act (XI of 1922), section 8—Interest receivable— Meaning of—Time when such interest becomes 
taxable. - 


The expression ‘interest receivable’ in section 8 of the Tncome-tax Act is used to denote, that in 
computing the income for the purposes of that section the amount of interest calculated as per the 
terms of the security or the debenture should be taken into account, though in fact, the assessee might 
have received a lesser amount in view of the deduction provided for under section 18 (3) of that Act. 
The liability to pay tax on the interest which accrues due in respect of securities, debentures, etc., 
referred to in section 8 arises only when the interest is received. Merely because the interest was 
accrued due and receivable, it does not attract the liability to pay tax at that point of time. 


Case referred to the High Court by the Income-tax appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended by 
section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 R.A. 
Nos. 97 and 98 (Madras) of 1951-52 on its file (I.T.A. Nos. 271 and 272 of 1949-50). 


M. Subbaraya Aiyar for Applicant.. 
G. S. Rama Rao Sahib for Respondent. 
The Judgmentrof Court was delivered by 


Satyanarayana Rao, J.—The question on which we are called upon to express our 

opinion is i 

“ Whether the assessment for the assessment years 1942-43 and 1943-44 in the bandsof the 
assessces of the two sums of Rs. 17,928 plus Rs. 3,808 respectively being accumulated interest which 
became due on several dates prior to the assessee becoming the owner of the debentures under section 
8 of the Income-tax Act is valid ?” - 

On the 29th October, 1941, the assessee obtained a transfer of certain debentures 
of Sri Salem Rajendra Mills, Limited. Apparently the Mills were not in a position 
to pay the interest on the debentures on the due dates, i.e., 1st February and 1st 
August, each year until 1942. On 2nd February, 1942, the dssessee received a sum 
of Rs. 17,928 which represented the interest which accrued due prior to the date of 
his transfer and also a further sum of Rs. 3,868 during the year ending 31st March, 
1943, which also represented interest which accrued due prior to the transfer. The 
Department claimed that these two amounts were assessable to income-tax as incomb 





1. LL.R. 1937 (Nag.) 88: A.I.R. 1937 Nag. A.LR. 1947 Nag. 83. 
git. 4. (1934) 152 Le 566: 38 C.W.N. 1008 : 
2. (1933) LL.R. 61 Cal. 332: 151 I.C. A.L.R. 1934 Cal. 730. 
763 : 78 C.W.N. 801 : A.LR. 1934 Cal. 546. j (1927) I.L.R. 8 Lah. 666 : 108 I.G 599 : 
3. LL.R. (1947) Nag. 43: 225 I.C. 460: A.I.R. 1928 Lah. 78 : 29 Cr.L.J. 583. 
*Case Referred No. 51 of 1951. 1gth October, 1953- 
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received by the assessee, and the order of the Department was confirmed by the 
Appellate Assistant Commissioner and also by the Tribunal on further appeal. 


The facts as stated above do not, in our opinion, present any d¥fficulty in answer= 
ing the question against the assessee. £ 


Section 8 of the Income-tax Act provides : 


“The tax shall be payable by an assessee under the head ‘Interest on securities’ in respect of the 
interest receivable by him on any security of the Central Government or of Provincial Government, 
or on debentures or other securities for money issued by or on behalf of an authority or a company ”. 
It is contended that in view of the language of this section, tax shall be payable 
in respect of interest receivable by the assessee on any security, that when the interest 
accrued. due prior to the transfer the then owner of the debenture was alone liable 
to pay the tax in respect of that interest, and that the assessee, though he received 
the amount after he obtained a transfer of the debentures, could not be taxed as he 
was not the owner at the time the interest accrued die. This contention, in our 
opinion, proceeds on an erroneous assumption, namely, that soon after the interest 
became payable it was lable to be taxed as income received by an assessee or income 
which accrued due to an assessee. In order to understand the import of the expres- 
sion “interest receivable” in this section, one has to look at section 18 (3) which 
lays down that 

“ The person responsible for paying any income chargeable under the head ‘ Interest on securities’ 
shall unless otherwise prescribed in the case of any security of the Central Government, at the time of 


payment, deduct income-tax but not super-tax on the amount of the interest payable at the 
maximum rate.” 


This sub-clause enables the person responsible for paying interest on securities 
to deduct the income-tax at the time of payment, which clearly implies that unless 
the amount is paid or received it does not become liable to tax. Merely because the 
interest accrued due and became receivable, it does not attract the liability to pay 
tax at that point of time.. The position may be different in respect of matters 
falling under sections 10 and 12 of the Income-tax Act which attract the provisions 
of section 13. But on the interest which accrues due in respect of securities, deben- 
tures, etc., referred to in section 8, the liability to pay tax arises only when the interest 
is received. The expression “ interest receivable ” in our opinion is used to denote 
that in rE he income for the purposes of this section the amount of interest 
calculated as per the terms of the security or the debenture should be taken into 
account, though in fact, the assessee might have received a lesser amount in view 
of the deduction provided for under section 18 (3) of the Act. The language of the 
section does not, in our opinion, when interpreted in the light of the language of 
section 18 (3), support the argument of learned counsel for the assessee, though at 
first sight it might seem possible. The assessee must have under the transfer acquired 
not only the security and the interest to accrue due thereafter but also the interest 
which accrued previous to the transfer. He was therefore entitled to receive not 
only the future interest but also the interest prior to the date of the transfer. The 
interest receivable by him is undoubtedly liable to tax, and the view taken by the 
Appellate Tribunal is, in our opivion, correct. The question referred to us must 
therefore be answered in the affirmative and against the assessee. As he has failed, 
the assessee must pay the costs of the Income-tax Commissioner which we fix at 
Fis. 250. 


¿© RM. Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMA AYYAR. 


D. Ramakrishna Ēhetti `.. Petitioner* 
v. 
Govindammal and others .. Respondents. 


Practice—Leave to sus in forma pauperis—Dutp of petitioner—Utmost good faith—Necessity for—Omission 
of a particular asset under impression that it is not his—Jf mala fide. 

A person who applies for leave to institute a suit or file an appeal in forma pauperis must act with the 
utmost good faith and if it turns out that there was an intentional non-disclosure of assets belonging 
to the petitioner that would be a ground for dismissing the petition. 


The salutory rule &forementioned must be limited to cases where the suppression is deliberate 
and not bona fide. To extend that rule to cases of all omissions, even when they are due to indvertence 
or mistake would result in grave injustice and no warrant can be fqund for it in the provisions of the 
‘Code. . . 

When a petitioner omitted to disclose in his application his provident fund under the impression 
that they did not belong to him, his conduct cannot be said to be wanting in bona Sides. ‘ 


Challammal v. Muthulakshmi, (1945) 1 M.L.J. 53 : I.L-R. (1945) Mad. 628 and Kuppuswami Nadu 
v. Varadappa Nadu, (1942) 2 M.L.J. 345, referred to and explained. 
Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the City Civil Court of Madras, dated 15th April, 
1953 and made in O.P. No. 51 of 1953. 


M. N. Duraiswami Aiyangar for Petitioner. 
Subramaniam and Rajagopal for Respondents. 


The Court delivered the following : 

JupcmenT.—This revision is preferred against the order of the learned City 
‘Civil Judge declining to grant permission to the petitioner to institute a suit in forma 
pauperis, The petitioner is a member of a joint family and the proposed suit is one 
for partition. There is no dispute that excluding the properties which are the 
subject-matter of the suit, he is not possessed of sufficient means to enable him to 
pay the requisite court-fee. The ground on which his petition was dismissed is 
that there is a provident fund standing in his name with the Port Trust, Madras, 
where he is employed and this was not disclosed in his application to sue in forma 
pauperis. This decision is based upon the decision of this Court in Chellammal v. 
Muthulakshmi? which in turn approves of the decision in Kuppuswami Naidu v. Vara- 
dappa Naidu*®. In Kuppuswamt Naidu v. Varadappa Naidu? the petitioner owned 
certain properties which were subject to a mortgage. The application to institute 
the suit in forma pauperis omitted all reference to them. Chandrasekhara Ayyar, J., 
found that it was not a case of unintentional or accidental omission, but a fraudulent 
suppression. It was contended in justification of the non-inclusion of these properties 
that they were not of any statable value and that their inclusion would not have 
made any difference in the result of the petition. Chandrasekhara Ayyar, J., held 
that this was not a proper ground for not disclosing them in the petition ; and that 
the ‘utmost bona fides was required of the petitioner in a petition of this kind. This 
‘decision was appraved by Leach, C.J. and Clark, J., in Chellammal v. Muthulaksmi?. 
There, the facts were that a petition for leave to file an appeal in forma pauperis 
was granted, Thereafter, an application was presented for revocation of the order 
‘on the ground that the existence of certain assets had been suppressed. It was 
found that the appellant was entitled to a house which, however, was under a mort- 
gage to a Co-operative Society. It was argued as ground for the non-inclusion of 
the house that the appellant was entitled only to a life estate therein. On this, 
the Court observed as follows : 


“Tt follows that she obtamed an order from the Court without disclosing materzal facts., In 
-fact, her action amounted to a fraud on the Court. The son says that the equity of redemption is of 





* G.R.P. No. 977 of 1953. ~ 4th September, 1953. 
1. (1945) 1 M.L.J. 53 : I.L.R. (1945) Mad. 628. 2. (1942) 2 M.L.J. 345- 


I} HUSSAIN KASAM DADA 2. VIJAYANAGARAM COMMRCL. ASSN. 27 


no.value ; but we are certainly not prcpared to accept his word for this. As was pointed out in 
Kı i Naidu v. Varadappa Naidu!, the utmost good faith is required of the petitioner in the matter 
of the disclosure of his or her assets and that any intentional departure from good faith whatever 
the motive may be must result in the dismissal of the petition.” 
The position, therefore, is that a person who applies for leave to institute a suit 
or file an appeal in forma pauperis must act with the utmost good faith and if it 
_ turns out that there was an intentional non-disclosure of assets belonging to the 
petitioner, that would be a ground for dismissing the petition. 


I am of opinion that these decisions have no application to the present case. 
The assets which were not disclosed in the application were a provident fund. 
These funds are ordinarily intended as a provision for dependents and the expla- 
nation of the petitioner that he wes under the impression that they did not belong 
to him is quite understandable. It is pointed out that under the rules governing 
these funds, loans up tv a specified extent might be granted by the authorities, but 
that however, is a matter of discretion with them. In fact itis stated before me that 
an application for loan by the petitioner to the fund has been refused. But the 
question is not whether the petitioner had some sort of title to the provident fund 
but whether having regard to its incidents he had reason to believe and actually 
did believe that it was not an asset available to him. There are-no grounds what- 
ever for rejecting his explanation and it must be held that in omitting to disclose 
the provident fund, the petitioner acted bona fide. In this respect this case differs 

` from the two decisions cited above ; in both of them the finding was that there was 
fraudulent suppression. Those decisions lay down a salutary rule but it must 
be limited, to cases where the suppression is deliberate and not bona fide. To extend 
that rule to cases of all omissions, even when they are due to inadvertence or mistake, 
bass result in grave injustice, and no warrant can be found for it in the provisions 
of the Code. 


I accordingly set aside the order of the lower Court and grant permission to the 
petitioner to sue in forma pauperis. There will be no order as to costs in this 
petition. Í 

R.M. — i Petition allowed. 
z IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GovinpA MENON AND MR. JUSTICE BASHEER AHMED 
SAYEED. i 


Hussain Kasam Dada represented by Sakoor Davood and ‘ 
another .. Appellants* 
© - 
The Vijayanagaram Commercial Association and another .. Respondents. 


Oil Seeds (Forward Contract Prohibition) Oider, 1943—Non-tiansferable contsacts—Exemption—Scote- 
of—Right to refund of adgance paid in pursuance of contract vord ab initio. 


Arbitration Act (X of 1940)—Void conti aci—Agreement to sefe to arbutration—Lf calid. 


‘In order to claim the benefit of the exemption granted to forward contracts not transferable to 
third parties under the Oil Seeds (Forward Contracts Prohibition) Order, 1943, there should be a 
specific recital on the face of the contract itself that it is not transferable. 


Advances made on an invalid contract which was void from the very beginning, cannot be resti- 
tuted. 


A contract which is ab initio void cannot form the basis of a reference to arbitration. 

Appeal against the ordets of the Court of the Subordinate Judge of Visakha- 
patnam, dated 15th September, 1948 and made in O.P. Nos. 24 of 1946 and 36 of 
1946 respectively. . ' 

S. Azizuddin and Mohamed Sayeed for Appellants. 

C. V. Dikshitulu and N. Rajeswara Rao for Respondents. 


1. (1942) 2 M.L.J. 345. 
* A.A.O. No. 385 of 1949. 5th August, 1953, 
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The Judgment of the Court was delivered by 

Govinda Menon, 7.—These two appeals arise under the provisions of the Indian 
Arbitration Act from the orders of the Subordinate Judge of Vizagapatam, allowing 
O.P. No. 36 of 1946 and dismissing O.P. No. 24 of 1936 on his file. 

The appellant had entered into three contracts with the contesting respondent 
for the sale of groundnut and though the contracts themselves have not been exhi- 
bited in the court below, the specimens have been admitted by consent of parties 
in order to know the nature of the agreements. The first contract related to the 
sale of 500 bags of groundnut and is dated 23rd August, 1945, at the rate of 
Rs. 20-12-0 per bag with the stipulation that the delivery would take place in Decem- 
ber, 1945. ‘Towards the price, a sum of Rs. 2,500 was paid as advance. The second 
contract dated 26th August, 1945, related to the sale of another 500 bags of ground- 
nut at the rate of Rs. 21 a bag with the stipulation for delivery in December, 1945 
itself. As advance towards this transaction a sum of Rs. 2,500 was also paid. The 
third contract dated 13th November, 1945, related to the sale of 1,000 bags of ground- 
nut at the rate of Rs. 24-12-0 a bag for which the advance paid was Rs. 5,000 with 
a similar stipulation that delivery should take place in December, 1945. In all, 
therefore, a sum of Rs. 10,000 was paid as advance for all the three contracts for 
the delivery of 2,000 bags of groundnuts. The appellant also supplied 977 gunnies 
for collecting the groundnuts. In the contracts there was an agreement that in 
case of dispute arising between the parties regarding the performance and fulfilment 
of thé terms of the contracts, they would be subject to the decision of the Vizia- 
nagaram Commercial Association (Registered) and such a decision would be binding 
on all the parties. 

Presumably, on account of the fact that the price of groundnut rose abnormally, 
during the intervening period, i.e., between the dates of the signing of the contracts 
and the date of their fulfilment, the contesting respondent did not act according to 
the terms and no delivery of groundnut bags was ever made. The appellant there- 
fore referred the matter to the Vizianagaram Commercial Association (Registered) 
which appointed the arbitrators who enquired into the matter and passed an award 
which was. to the’ effect that the contesting respondent had to pay a sum of 
Rs. 27,672-6-4 to the appellant made up of a sum of Rs. 16,375 being the damages 
due on account of the non-delivery of the groundnut bags, Rs. 10,000 being the 
advance received by the contesting respondent under the three contracts, Rs. 600 
being the cost of 977 empty gunnies which were not returned and Rs. 697-6-4 being 
the interest on the advance amount and the price of gunnies at 1 per cent.per mensem 
from 31st December, 1945, till the date of the award, viz., 18th July, 1946. 

- O.P. No. 24 of 1946 was by the Vizianagaram Commercial Association (Regis- 
tered) who appointed the arbitrators, under section 14 of the Act for filing the award 
and passing a decree in terms thereof. O.P. No. 36 of 1946 was by the contesting res- 
pondent for setting aside the award ; and these two were tried together by the learned 
Subordinate Judge who, as stated above, allowed O.P. No. 36 of 1946 and dismissed 
O.P. No. 24 of 1946. Hence the two appeals by the aggrieved party. 

‘Various points were raised before the learned Judge of which the most import- 
ant ones were whether the contracts in question were prohibited by the Oil Seeds 
(Forward Contracts Prohibition) Order, 1943 and ifso whether the award is null and 
void. The lower Court’s finding on this point was against-the appellant. In this 
Court the only serious contest between the parties related to the decision on this 
controversy. Though the respondent feebly attempted to question the correctness 
of the decision of the learned Judge regarding the validity of an award made by 
three members of the Vizianagaram Commercial Association (Registered) as. being 
one made by the association itself to whom alone the reference was made, and on 
which point the learned Judge had found against the respondent’s contention, we do 
not think that there is any substantial point arising in that dispute. What is urged 
on. behalf of the contesting respondent is that at the time the contracts were entered, 
into the rules of the association, to which the reference to arbitration has to be made, 
were to the effect that five members of the association should be appointed as arbi- 
trators. This rule was later on altered on 24th June, 1946, by reducing the number 
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to three. It is therefore urged tHat the rule which obtained at the time of the con- 
tracts should be the guiding principle and not the amended procedure. No autho- 
rity has been cited before us to jsutify this contention. If, as laid down in Ram 
Narain Gunga Bissen v. Liladhur Lowjee1, the rules of a body to which the agreement 
of arbitration is referred, to by the parties should be deemed to have been incor- 
porated in the contract by virtue of the agreement of parties, then it has necessarily 
to be held that on a matter of procedure the relevant factors should be the rules as 
- existing at the time of the reference and not at the genesis of the contract. 


‘The substantial argument is based upon the prohibition contained in the Oil 
Seeds (Forward Contract Prohibition) Order, 1943, which was first promulgated 
on the 29th May, 1943. Subsequently, there was a notification exempting 
certain kinds of contracts from the ambit of the prohibition. A forward contract 
is defined in section 2, sub-clause (2) of the Order as a contract for the delivery of 
oil seeds at some future date. In the contracts in question there is no doubt that 
the delivery is not ¢o instanti the contract itself, but is intended to take place some 
days or months later. There can be no difficulty therefore in acceding to the res- 
pondent’s contention that, the contracts in question are forward contracts. But the 
notification dated 31st May, 1943, by which certain kinds of forward contracts are 
excepted has also to be noticed in this connection. That notification lays down as 
follows : i 

“ Forward contracts for groundnuts, linseed, mustard seed, rapeseed or toriareed of specified 

* qualities or types and for specific delivery at specified price not transfircble to third parties are excluded 
Jrom the provisions of this Order.” 
What has therefore to be considered is whether the contracts in question fall 
within the exemption, namely, that if they are not transferable to third parties then 
such contracts are not vitiated by the terms of the Oil Seeds (Forward Contrac 
Prohibition) Order. ` 

There have been two decisions of this Court on the subject reported in Satya- 
narayanamurthy v. Sitaramayya? and Seetharamaswami v. Bhagavathi Oil Co.3 Both 
these related to the exemption clause contained in the Vegetable Oils and Oil Cakıs 
(Forward Contract Prohibition) Order. But the exemption is worded in exactly 
the same terms and therefore in both these cases the learned Judges held thxt unless 
there is a specific recital on the face of the contract itself, that it is not transferable, 
the contract itself will come within the mischief contemplated by the order prohi- 
biting forward contracts. Unless it is shown that one of the terms of the contract 
js that a delivery order of a ra‘lway receipt or a Bill of Lading relating to it is not 
transferable, contracts which do not contain any stipulation as regards such docu- 
ments cannot fall within the exclusion clause of the Notification. In the present 
case it is undoubted that there js no such clause apparent on the face of the contract 
or even deducible from its terms. Both the decisions abovementioned are clear 
in this respect and they refer to an earlier decision in Appeal No. 97 of 1948 as well 
as to a decision of Desai, J., of the Bombay High Court in Fum Hensraj v. Vasanji*, 
It is urged before us by the learned counsel for the appellant that these decisions 
should not be held to lay down the correct law and that the provision regarding 
the non-transferability need not appear on the face of the contract but can be esta- 
blished by evidence altunde. In view of the consensus of opinion on this topic 
expressed by three different benches of this Court we do not think we would be 
justified in adopting a different interpretation. We are prepared to follow them 
and hold that in this case the contract in question is a forward contract. 

Even if such a forward contract is illegal under law still the appellant contends 
that the question of the repayment of the advance money and the return of the 
gunny bags or their value should be decided according to the terms of the contract 
and as such it is within the competence of all the parties to refer at least that matter 
along with the others to the arbitrators who have got authority to adjudicate upon 
that dispute and pass an award accordingly. This contention raises the question as 
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to how far advance made on an invalid contract ‘an be demanded back since the 
fulfilment of the contract is impossible under the law. 


Appellants’ learned counsel invites our attention to section 65 of the Indian. 
Contract Act which is to the effect that when an agreement is discovered to be void, 
or when a contract becomes void, any person who has received any advantage under 
such agreement or contract is bound to restore it, or to make compensation for it, 
to the person from whom he received it. There is a dispute between the parties 
as to whether the contract has become void after it was entered into or whether it 
was ab initio void and known as such to the parties at the time it was entered into. 
Reliance was placed upon a number of cases for the proposition that when an agree- 
ment becomes void, the benefit arising thereunder which a party has received, must 
be refunded. In Auryaprabakara Rau v. Gummudu Sanyast1, a contract for the sale of 
Karnam Inam lands after enfranchisement was held to be only a transfer of an 
expectancy and was invalid under section 6 of the Transfer of Property Act and the 
fact that the would-be vendor was in physical possession of the property did not 
make any difference in spes successionis. Therefore, a suit for refund of money 
advanced must be brought within three years from the date when the pronote 
was discovered to be void under section 65 of the Contract Act. Here was a case 
where the contract was discovered to be void. Recently one of us had held that 
when money was paid to a party regarding the assignment of a Karnam’s office, the 
contract itself was void from the very beginning and benefits arising under such 
contracts cannot be restituted. Other cases on which the learned counsel relied 
are Audesh Singh v. Rajeswari Singh? where section 65 of the Contract Act had been 
applied ; Ariyaputra Nawken v..Muttu Chetti”, where there was no illegal contract and 
Venkataramayya v. Pullayya*, where it has been held that in order to prevent a person 
who has been a party to a fraudulent transaction from pleading his own fraud, the 
intended fraud must have been effected, or there must have been a substantial 
part performance of the intention to defraud. The mere fraudulent intention evi- 
denced by the transaction is not sufficient.. There is no question of any fraud here 
as both the parties knew, at the time the contract was entered into, that it was 
illegal under the Oil Seeds (Forward Contract Prohibition) Order, 1943. Other 
decisions on which learned counsel relied are Raja Mohan v. Mazoor Ahmed® and 
Bhaurao v.-Radhaba*. We do not think that any of these cases can be of any help: 
so far as the appellant is concerned. 


He further contended that since arbitrators are judges both of fact and of law, 
any erroneous view of law taken by the arbitrators would not vitiate the award. 
In this case, according to the appellant, the arbitrators, if at all, only erred. The 
rulings in Madepalli Venkataswami v. Madepall: Suranna” and Ghulam Khanv. Muham- 
mad Hassan® were relied upon for this argument. In a recent decision in Venkata 
Rao v. Padmavalli Thayaramma®, the learned Judges held that an award was not 
impeachable on account of a mistake of fact vitiating the award and' since in that 
particular case the mistake was with regard to the general law and not with regard 
to any private right, it could not be invoked to obtain the intervention of the Court 
for setting aside the award. We do not find anything helpful so far as the appel- 
lant is concerned in Appavoo Chettiar v. The South Indian Railway Co.1°. 


But the real difficulty in this case arises from the fact that the contract was 
ab initio void. The leading case on the subject regarding an agreement for arbi- 
tration with regard to the contracts which have become incapable of performance, 
or which are ab initio void is that of the House of Lords reported in Heyman v. Darwins, 
Lid.11, The law in England until then was rather fluid, but there is authoritative 
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pronouncement on the subject in the decision above referred to. At page 366 in. 
the speech of Viscount Simon, L.G., the following passage occurs : 

“If the dispute is whether the contract which contains the clause has ever been entered into 
at all, that issue cannot go to arbitration under the clause, for the party who denies that he has ever 
entered into the contract is thereby denying that he has ever joined in the submission. Similarly, 
if one party to the alleged contract is contending that it ts void ab initio (because, for example, the making 
of such a contract is lilagal. the arbıiration clause cannot operats for on thts visw the clause itself also 
is void, But in asituation where thè parties are at one in asserting that they entered into 
a hinding contract, but a difference has arisen between them whether there has been a breach by one 
side or the other, or whether circumstances have arisen which have discharged one or both parties 
from further formance, such differences should be regarded as differences, which have arisen 
“in respect of or ‘with regard to,’ or ‘under’ the contract, and an arbitration clause which uses 
these, or similar, expressions could be construed accordingly.” 


No decision has been brought to our notice which takes a different view. 


In Redman’s Law of Arbitrations and Awards, Fifth Edition, at page 81, 
dealing with “ claims that benefits forfeited”, the learned author discusses ihe whole 
subject in the following manner : 

“A clause in an insurance policy that all differences ‘ arising out of the policy shall be referred 
. .#... and the obtaining the award of such arbitrators—shall be a condition precedent to any 
liability or right of action against the company ’, in respect of any matter in difference is a submission 
both as to Liability and amount, and it entitles the insurers to raise an issue of fraud which, under the 
conditions of the policy, will result ın a forfeiture of all benefits thereunder, or to test the truth or 
untruth of statements which are the basis of the contract of insurance although on their untruth 
being established all benefits will be forfeited in accordance with the terms of the contract. The 
burden of proving that the statements are untrue lies upon the insurer.” i 
Similarly, other observations are contained in Russel où Arbitration, Fourteenth 
Edition, at pages 3 and 246. The passage dealing with ‘illegal transactions ° runs 
as follows :— i 
“Where the subject can be of any binding effect... . . Thus in Jos Lee, Lid. v. Lord Dalmeny 
and otherst, where the plaintiffs were book-makers and had engaged in betting transacticns with the 
defendants upon the terms of a set of rules which provided for the settlement of Sisputes by arbitration, 
it was held that the rules formed part of the contract between the plaintiffs and the defendants, which 
was one of gaming and wagering and was unenforceable, and that the plaintiffs were not entitled 
to have the disputes submitted to the tribunal provided for in the rules. But where mixcd questions 
of law and fact have been submitted to arbitration, and the transactions between the parties have 
been closed by a general award, good on the face of it, the Court will not, on the suggestion that some 
illegal matter has been included, enquire into this, or re-open the question, in order to set aside the 
award upon this ground.” 
At page 246 it is stated that a submission forming part of a void contract is 
itself void and cannot be enforced. In Velu v. Sivasooriam? a Full Bench, to which 
one of us was a party, considered the question regarding the illegal nature of partner- 
ship entered into for the purpose of conducting business in arrack or toddy on a 
licence granted, or to be granted, to only one of them. It was held suck a partner- 
ship was ab initio void, whether the contract of the partnership was entered into 
before the licence was granted or afterwards. Further, the decision was that a suit 
for the recovery of the balance of money due under a settlement of accounts in 
respect of such a partnership was not maintainable. There are earlier cases on the 
subject of other High Courts such as the one reported in Prabhu Mal v. Babu Ram®, 
where Shadi Lal, C.J. and Zafar Ali, J., held that section 65 of the Contract Act 
cannot have any application to any agreement which is ab imitio void and is known 
to be such to the parties at the time it was entered into. Following these decisions, 
we have to hold that since the contract in question is ab inito void, it cannot form the 
basis of a reference to arbitration. 


T Mr. Azizuddin contends that at least this Court should direct the refund of the 
advance paid. If there had been a suit for that amount alone in the ordinary way, 
without a reference to arbitration, and an application for passing a decree in terms 
of the award, we would have considered that question in a different aspect. But as 
these appeals arise only out of a refusal to pass a decree in terms of the award, we 
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cannot therefore, in these proceedings, which are only a continuation of the proceed- . 


ings in the lower Court, grant the appellant a decree for the amount. It may be that 
as a result of the admission made by the respondent in these proceedings that he 
has received the money, the cause of action might or might not arise in favour of the 
appellant for filing a suit. We do not wish to express any opinion on that topic. 
His rights, if any, will not be affected by this decision. 


The appeals therefore fail, but in the circumstances we dismiss both of them 
without any order as to costs whatever. The order of the lower Court, in favour 
of the respondent, directing the costs to be paid in O.P. No. 36 of 1946 is set aside. 
The result is, there will be nu’ order as to costs in any of the proceedings either in 
the lower Court or in this Court. 


R.M. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS., 
Present :—Mnr. Justice Mack anD Mr. Justice Krisunaswasa NAYUDU. 
Kulla Ammal (died) and others -© Appellants* 


D 


The Oriental Government Security Life Assurance Co., Ltd., by 
its Manager at Bombay .. Respondent. 

Contract of insurance—Duty to disclose facts—Limits—Life insurance—Proposal form and questions in 
English signed by insured person who was tgnorant of English—Kepudiation of liability on the ground of falsity 
of answers as to health—Proper proof necessary to sustain. 

Though a contract of insurance is in law regarded as based on a complete and truthful disclosure 
of all the facts by an insured on questions put to him, the doctrine of ubernma fidis is certainly not 
intended to be one-way traffic but calls for a reciprocal obligation resting on the Insurance Company 
of placing before a Court all the evidence in its possession without reserve. The mere signature of 
an insured person who does not understand English on the forms of questions with the hives decla- 
ration in English 1s not enough to prove his knowledge of what he was signing and to bind literally 
and irrevocably to such a contract, without the examination as a witness of the person who inter- 
preted the questions to him and recorded the answers. 


[eae law on how far false and inaccurate answers to questions in the proposal form will 
entitle an insurer to repudiate the contract of insurance discussed.] 

Appeal against the decree of the Court of the Subordinate Judge of Gcimbatore 
‘dated the 6th day of November, 1948 and passed in O. S. No. 251 of 1947. 


S. T. Srinivasagopalachari and S. V. Venkatasubramanyam for Appellants. 
K. Rajah Atyar and K. Vaitheeswaran for Respondent. 


The Judgment of the Court was delivered by 


Mack,. J.—This is an appeal against a judgment of the Additional Subordinate 
_Judge of Coimbatore dismissing with costs a suit filed by Kullammal, widow of one 
Subbiah Chettiar, against the Oriental Life Assurance Company, Limited, for the 
recovery of Rs. 52,750 on an endowment policy for Rs. 50,000 with profits for 20 
years taken out by her husband on 27th June, 1945. Subbiah Chettiar assigned 
the policy to his wife. He pa‘d the first premium of Rs. 3,540-10-0 on 27th June, 
igb He also paid the second year’s premium in July, 1946, and then died on 
27th July; 1945, in a Nursing Home after an accident necessitating an operation 
to his thigh. The extract from the Death Register shows that the death was due ta 
hemoptysis cellubitis of the thigh. The evidence of his son Sanjeevi Chettiar (P.W. 
1) who was 20 years old at the time of his father’s death that the injury to his thigh 
became septic, and that he died after an operation in a Nursing Home is not disputed. 
Pending appeal, the widow Kullammal died and her sons have been brought on 
record as her legal representatives. 


The Insurance Company repudiated liability on the ground that Subbiah 
‘Chettiar gave false and inaccurate answers to some questions in the proposal for 
insurance Ex. B-r and in the personal statements Exs. B-2 and B-3 made before the 
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Company doctors to the effect that he had no previous ailment, sickness or disease 
and had never consulted a medical practitioner. This repudiation is contained 
in a letter Ex. A-5, dated 7th July, 1945, from the Insurance Company stating that 
they had indisputable proof to show that the deceased suffered from gastric trouble 
E arae about a couple of months before the insurance proposal, and had 

o suffered from bronchitis just about the time of the proposal and before the 
acceptance letter was issued on 16th July, 1945. The nature of the proof held by 
the Insurance Company was nowhere indicated. After the issue of a lawyer’s 
notice Ex. A-3, this suit was filed in September, 1947. The written statement pro- 
ceeded in substance on the lines of the letter of repudiation Ex. A-5 and contended 
that Subbiah Chettiar had given untrue answers to the following questions, all , 
answered in the negative :— 

t. Q. No. 19 in the proposal for insurance: Have you within the past five years consulted any 

medical man for any ailment not necessarily confining you to your house? If so, give details and 
tate names and addresses of medical men consulted. 


A. No. 
a. In his personal statements Exhibits B-2 and B-3 before the doctors : ; 
Q. 5 (a) : Have you suffered from any of the following ailments? Ifso when and for how long ? 
A. No. í 
(1) Cough, shortness of breath, palpitation, asthma. pneumonia, pleurisy, consumption or 
any other disease of the chest? 
A. No. 
Q. 5 (c): Any ‘other illness, accident or injury whether considered by you to be important 
or not. ` 
A. No A 
Q. 12 (b) (1): When last were you under medical treatment ? 
(2) For what ailment and how long? 
A. No. 


According to the written statement, the deceased wrote ‘no’ in answer to all 
these questions, and it was on this footing that the legal position was adopted for 
the company that in the declarations made by the assured in the proposal for 
the assurance Ex. B.-1 all the answers given by him and to be given by him at the 
medical examinations shall be the basis of the contract between him and the company 
and that “ if any untrue averments be therein contained, all moneys which shall 
have been paid up on account of the said assurance shall be forfeited and the assu- 
rance itself should be absolutely null and void.” 


On the basis, therefore, that Subbiah Chettiar was irrevocably bound by 
every answer in Exs. B-1, B-2, and B-3, the Insurance Company merely examined 
one witness a Dr. Panikkar, who deposed that he treated Subbiah Chettiar at 
Tiruppur from 7th April, 1945 to 17th April, 1945, for gastric trouble, which seems to 
be on his own showing mere diarrhoea, and from 5th June, 1945 to 15th June, 1945, 
for bronchitis which also on his own showing seems to be cough and slight fever. 
The written statement made no reference to this doctor, whose identity was not 
revealed until, it would appear, a subpoena was issued for his examination as a 
witness. In the witness-box, he produced a prescription book Ex. B-9, which we 
shall presently show is full of very unsatisfactory features. 


Before discussing the evidence of this doctor and his prescription book, we 
must express our astonishment at the failure of the Insurance Company to examine 
any witness in connection with Exs. B-r, B-2 and B-3. The Insurance Agent, 
who canvassed this policy, whose name appears on Ex. B-1 was a Mrs. Padmavathi. 
The two doctors before whom the personal statements Exs. B-2 and B-3 were made 
were Dr. C. H. Venkateswaran, M.B., B.S., and Dr. K. S. Ayyar, M.B., B.S., F.R.C.S. 
Exs. B-1, B-2 and B-3 were all drawn up in the Insurance Company’s office at 
Coimbatore, on 27th June, 1945. Subbiah Chettiar was admittedly ignorant of 
English’ in which-he could only sign his name. All the answers to the questions 
in Exs. B-1, B-2 and B-3 were typed and on each of these documents there appears 
in ordinary writing by obviously the same person this curious endorsement : 

“ The answer of this form are typed as per my dictation and I agree that they are correct.” 
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Beneath this there is Subbiah Chettidr’s signature in English. No evidence has 
been adduced as to who pat these questions to Subbiah Chettiar and most important 
of all who interpreted them to him. The medical confidential reports Exhibits 
A-13 and A-13 (a) given by the two doctors certified Subbiah Chettiar to be a good 
or first class life. ‘The Insurance Company strangely opposed reception of even 
these two important documents in evidence on the ground that they were irrele- 
vant, despite S. 51 of the Insurance Act, which confers on an assured person a statu- 
tory right to contents of these medical reports on application. The objection was 
quite rightly overruled by the trial Court and these documents were made avail- 
able to the plaintiff at the trial. The Insurance Company also, this time success- 
fauly, opposed admission in evidence of the correspondence between the plaintiff 
and the Insurance Company up to their final letter of repudiation, Exhibit A-5. 
We are whojly unable to follow the objection to the admission of this correspon- 
dence and to appreciate the ground on which the trial Judge ruled it out. An 
investigation into the alleged falsity of the answers to these questions is said to have 
been made by Mr. Sundaram, the then Secretary of the Coimbatore branch of the 
Insurance Company. He has also not been examined as a witness nor have we 
any material to show when he examined Dr. Panikkar, when he saw his prescrip- 
tion book Exhibit B-9, if he saw it at all, or the nature of the indisputable proof 
which, according to the Company’s letter Exhibit A-5, was placed before the Direc- 
tors before they took upon themselves the responsibility of repudiating in toto lia- 
bility under this insurance and enforing forfeiture. $ 


- The three documents Exhibits B-1, B-2 and B-3 with the declaration in Exhibit 
B-r do indeed make all the anwers given -by the assured the basis of the contract, 
which the Insurance Company are entitled to repudiate not merely on the ground 
of a false statement or non-disclosure of any material fact or on the ground of fraud, 
but also on the ground of a false and inaccurate answer made by the assured to 
his knowledge and belief. Section 45 of the Insurance Act prescribes a statutory 
period of two years within which however it is open to the Insurance Company to 
repudiate liability on the contract on the ground of false and inaccurate informa- 
tion furnished by the assured in these statements, though after this period the In- 
surance Company is entitled to repudiate only on the ground that the disclosure 
or non-disclosure of a material fact has been fraudulently made. A contract of 
life insurance has been called one uberrima fides in which the insurer is entitled to 
be put in possession of all the material information possessed by the insured. In 
Joel v. Law Union & Crown Insurance Company}, Fletcher Moulton, L.J., in explaining 
this doctrine derived from Lord Blackburn’s dictum in Brownlie v. Campbell*?, made 
this observation. 

“ There is, therefore, something more than an obligation to treat the insurer honestly and-frankly 
and freely to tell him what the applicant thinks it is material he should know....... The dis- 
closure must be of all you ought to have realized to be material, not of that only which you did in 
fact realize to be so.” 

The cases considered there, like other leading English cases on the subject, were 
tried by juries, and it was of great importance that there should be a clear explana- 
tion to them as to the law applicable to the facts on which they had to find. In 
the particular case, a lady effected an insurance upon her own life and signed the 
proposal form and declaration answering in the negative a question whether she 
had ever suffered from mental derangement. She also in answer to a question 
as to the names of any medical man consulted by her, omitted the name of a Doctor, 
‘whom she had consulted for a nervous breakdown following influenza. The lady 
subsequently committed suicide. The Lord Chief Justice, who tried the case first, 
gave judgment for the insurance company on findings of the jury that the lady 
had concealed the fact that she suffered from mental derangement, and also the 
fact that she had consulted this Doctor for nervous depression. The Court of 
Appeal directed a new trial on condition that the charge of fraud was in.no way 
to be reopened, observing, inter alia, that Dr. Bernard Scott, who put her the ques- 
tions, the answers to which were entered in the form and who certified that the 
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assured’s life should be insured as a first class one ought to have been examined. 
The.importance of that decision as in fact in all English decisions on the point of 
Insurance Company liability is that it really emphasizes the necessity of determining 
liability on the facts of each case and not on a mere “ yes”? or “ no ” recorded in 
these forms signed by an assured person and written by some one else. , i 


The case before us is one of a Tamil gentleman, who did not know any English, 
being only able admittedly to sign his name in the language. In this respect, this 
case is unlike most of the English cases placed before us where the assured appended 
his signature to a declaration and to these forms, after himself either answering the 
questions in his own handwriting or these answers being written by an Insurance 
canvasser to his dictation. In cases where the assured knows the language in which 
the proposal forms and the personal statements are made, he must be presumed by 
affixing his signature to these solemn statements to have read the questions and 
understood the implications of the answers he was making. In this case, we have 
no evidence whatsoever from any person who put a single one of these questions 
to this assured how they were interpreted to him or who typed the answers. 
With not a single one of these witnesses examined, the defence of the Insurance 
Company exposes itself in the first instance to the criticism that it has failed to fur- 
nish strict legal proof that the assured in fact gave negative answers to these four 
questions. The learned Advocate for the Insurance Company appears to have 
been quite oblivious of the onus resting on them to prove that the assured in fact 
gave false or inaccurate anwers to the. questions in Exhibits B-1, B-2 and B-3 by 
their failure to examine even one single witness, who was present at the time these 
documents camé into existence in their office. 

In this connection, it would be very appropriate to reproduce the following 
dictum by Fletcher Moulton L.J., in Joel v. Law Union and Crown Insurance Company. 

“ I fully agree with the words used by Lord St. Leonards in his opinion in the case of Anderson v. 

Fitzgerald, to the effect that in this way provisions are introduced into policies of life assurance which 
“ unless they are fully explained to the parties will lead a vast number of persons to suppose that they 
have made a provision for their families by an insurance on their lives, and by payment of perhaps 
a very considerable proportion of their income, when in point of fact, from the very commencement, 
the policy was not worth the paper upon which it was written.” 
That was a case of an insurance against death from bodily injury caused by violent, 
accidental, external and visible means. The assured, as a result of a fall from a 
horse while out hunting, was wetted to the skin and subsequently developed pneu- 
monia of which he died. The Court of Appeal affirmed the trial judgment that 
death was directly caused by an accident within the meaning of the policy. This 
is a further illustraction of the need to interpret a contract of insurance, with each 
answer to questions put to the assured being the basis of the contract, from a broad 
common-sense standpoint and in relation to the human background of the case. 

We may now consider the four questions alleged to have been answered b 
the assured in the negative. So far as question No. 13 in Exhibit B-1 is concerned, 
as it appears to us, it all depends on what the assured understood by the word 

+“ ailment” and how it was interepreted to him. We would not ordinarily- expect 
every case of ordinary cough, cold, headache, fever or diarrhoea to which even 
ordinary healthy persons, certified to be first-class lives by doctors, are periodically 
liable to be detailed at length in answer to this question. It all depends on how 
this question was interpreted to the assured in the company’s office. It may be 
that he may have referred to fever or diarrhoea which he recently had and this 
was not considered relevant to the question. Coming then to question No. 5 (a) 
in Exs. B-2 and B-3, neither Mr. Srinivasagopalachari for the appellant nor Mr. 
Rajah Ayyar for the Insurance Company, though Tamil is their mother-tongue, 
were able to give us ready Tamil equivalents for shortness of breath, palpitation, 
pneumonia and pleurisy. The evidence of Dr. Panikkar is that he treated the 
assured for cough, fever and bronchitis. The question obviously, as it appears to us, 
does not contemplate the disclosure of any cough however trivial unless it is in the 
category of “ a disease of the chest.” The question in relation to cough would 
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read “cough ..-.. or any other disease of the chest.” The answers to questions 
5 (c) and 12 (b) (1) would also depend upon the nature of the illness or ailment 
which the assured understood he was required to disclose. ' 

We may in this very uncertain background, without any assistance forth- 
coming from the Insurance Company as regards the manner and the agency through 
whom Exs. B-1, B-2 and B-3 were recorded, consider the evidence of Dr. Panikkar, 
the sole basis of the Insurance Company’s repudiation of liability. ‘He was 38 years 
old at the time he gave his evidence and said he obtained his L.M.P. qualification 
in 1933. After practising at Tellicherry for two years, he entered Burma Govern- 
ment service as Sub-Assistant Surgeon, resigned his appointment in 1939 and set 
up’in practice at Moulmein. He returned to India in March, 1942, and was then 
appointed as Recruiting Medical Officer for South Kanara and Malabar. In 
January, 1944, he was sent to Ceylon as Medical Officer under the Ceylon Command. 
He returned to India in February, 1945. He then claims to have gone to Tiruppur 
at the instance of one R. D. Asher, a Tiruppur Mill-owner in the middle of March, 
1945. He opened a pharmacy there from ist April, 1945. With the assistance of 
a prescription book which he opened on 1st April, 1945, he is prepared to swear 
that he treated the deceased Subbiah Chettiar from 7th April, 1945 to 17th April, 
1945, for gastric trouble, the symptoms being loose watery motions, pain in the 
abdomen and slight temperature. There are five entries in Ex. B-9, Exs. B-g (a) to 
B-g (f), the first showing treatment merely for diarrhoea with pain in the abdomen. 
The entry Ex. B-g (c) shows a visit to Subbiah Chettiar who paid him that day 
Rs. 25. This entry appears at page 10 but rather curiously this amount is omitted 
from the total receipts noted pagewar at the top of each page for medical attendance 
and prescriptions. Page 10 of Ex. B-g shows only a sum of Rs. 6. This entry 
Ex. B-g (c) appears to us very suspicious. Dr. Panikkar then swore that he attended 
on Subbiah Chettiar again between 5th June, 1945 to 15th June, 1945, for bronchitis. 
The entries in this prescription book show seven attendances, the earliest to the 
effect that he was treated for cough, fever and bronchitis. According to the pres- 
cription book and his evidence, Dr. Panikkar was paid Rs. 25 by Subbiah Chettiar 
on roth April, 1945 for his first illness diarrhoea and Rs. 75 in two instalments of 
Rs. 50 and Rs. 25 for treatment for cough and bronchitis. It is in evidence that 
there was a Dr. Thirumurthi living next to the house of Subbiah Chettiar. 


The strenuous contention of the widow, Kulla Ammal, who was examined as 
P.W. 2 and of Subbiah Chetttiar’s son, P.W. 1 was to the effect that Subbiah Chettiar 
never had any medical treatment as such from Dr. Panikkar. P.W. 1 in fact went 

.to the extreme length of asserting that Dr. Panikkar was not in Tiruppur at all 
during the whole of April, 1945. They relied on a ration-card application, Exhibit 
A-12, admittedly filed by Dr. Panikkar in which he gave the date of his arrival at 
Tiruppur as 3rd June, 1945. In Exhibit A-12 the names of this wife and children 
were given. We have no hesitation in accepting his explanation that he only applied 
for this permanent ration-card after being in Tiruppur for some time, and after 
he made arrangements to set up in practice and for his family to join him there, 
Dr. Panikkar has countered Exhibit A-12 by filing a number of letters in support 
of his assertion that he was at Tiruppur in April and May, 1945~—for instance, Exhi- 
bit B-10 (a) is a postal receipt dated 1gth April, 1945, obtained by Dr. Panikkar, 
who posted his Saving Bank book to the Post-master, Calicut, that day. Exhibit 
B-10 (b) is a post-card addressed to him C/o Asher, dated 1st May, 1945, from his 
brother at Tellicherry. A rather interesting letter is Exhibit B-10 (h) written to 
Dr. Panikkar by one Sundaram in an envelope with a postmark, dated 24th May, 
1945, addressed to Tiruppur, to the effect that he was very pleased he had started 
practice in a good locality and sending him Rs. 3 as boni for good luck. In that 
letter, Sundaram gives Dr. Panikkar what appears to us sound. advice. 

“Restrict your tonguc and talk less to your friends and tg your customers. Don’t take every- 
body to your confidence and confide the matter that should not be confided.” 

There is also a receipt, Exhibit B-10 (c), from Tae Hinpvu acknowledging receipt 
of three months subscription from Dr. Panikkar from 2nd May, 1945 to 2nd August, 
1945. Even Mr. Asher has not been examined as a witness, who could have fixed 
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with reasonable certainty the date of Dr. Panikkar’s arrival in Tiruppur. We, 
however, see no reason to disbelieve Dr. Panikkar’s evidence that he first came to 
Tiruppur in search of practice at the request of Asher and stayed in his mill for 
some time until he opened his pharmacy. P.W. 1 has deposed that his father and 
Asher were good friends, and it is possible that without the knowledge of his family 
Subbiah Chettiar did meet Dr. Panikkar in Asher’s mill. It is even possible that 
he may have been at the time suffering from cough or diarrhoea and that Dr. Panik- 
kar may have given him some gratuitous advice. There is no satisfactory proof 
in our opinion that he consulted Dr. Panikkar professionally and paid him any fees. 

There are some entries in Subbiah Chettiar’s accounts proved by his 
clerk, P.W. 3, for this period which do nct show payment of Rs. 125, Dr. Panikkar 
claims as medical fees paid to him from time to time. These accounts, however, 
do show purchases of medicines in June, 1945. There is an entry Exhibit A-11, 
dated 6th June, 1945, showing the purchase of an apparently well-known cough 
medicine, Sirolin Roche, for Rs. 4-9-9. Rather curiously at page 63 of Dr. Pankkar’s 
prescription book, Exhibit B-g, we find an entry of supply of one ounce of Sirolin 
Roche to Subbiah Chettiar from his pharmacy on gth June, 1945. Exhibit B-9g 
shows finally that on 15th June, 1945, Subbiah Chettiar was advised to buy Water- 
bury’s Compound and Sirolin Roche. There are other items of small sums spent 
on medicines during this period in Subbiah Chettiar’s account but nothing to indicate 
that he consulted any doctor professionally or that he paid him any fees. 

We have carefully examined this prescription book Exhibit B-9 and must 
express ourselves thoroughly dissatisfied with it as a reliable piece of evidence. For one 
thing it is quite obvious that the entries have been written up at stretches and that 
it has not been kept from day to day. This is in fact admitted by Dr. Panikkar, 
himself, who though he stated at one stage that he posted the entries as regards 
prescriptions in Exhibit B-9 every evening, at another stage in cross-examination, 
admitted that he opened this book at the instance of the. Income-tax authorities. 
He had returned on his own showing, from Ceylon in February, 1945 and had com- 
menced practice at Tiruppur in April, 1945. We are quite unable to follow how he 
could have opened this-book at the instance of the Income-tax authorities which 
if true must have been very much later. Exhibit B-9 does not bear any indication 
of its being shown to the Income-tax authorities. There can, in our opinion, be no 
doubt that Exhibit B-9 was written up by Dr. Panikkar for reasons best known to 
himself in stretches, it may be with the help of prescriptions, bills and other 
papers in his possession which he has not chosen to produce. Confidence in the 
testimony of Dr. Panikkar is certainly not enhanced by a letter, Exhibit A-7, he 
wrote to the assured’s son Sanjeevi Chetti on 2nd August, 1947, in which in very 
intimate terms he reminds him of his request for an emergent loan. In his 
evidence he explained that he had written a previous letter to P.W. 1 asking for 
Rs. 200 which he did not pay and he therefore wrote this reminder. He ends 
Exhibit A-7 by saying this :— 

“ You may be remembering that I had already told you to help me at times like this. You 
say that you do not have money, is only an excuse my dear boy” 

. An extraordinary feature of this letter it that it was written subsequent to the 
letter, Exhibit A-5, from the Insurance Company, dated 7th July, 1947, repudiating 
liability for this policy on indisputable proof laid before them which could only 
have been the evidence of Dr. Panikkarin some form or another. This financial 
overture by Dr. Panikkar to the assured’s son reminding him of his request for 
this loan of Rs, 200 suggests that Dr. Panikkar was exploiting an opportunity 
afforded to him by enquiries the Insurance Company had been making of him to 
his financial advantage. In this connection it is very remarkable that we have no 
evidence at all before us from the Insurance Company representative who enquired 
Dr. Panikkar as to whether at his first enquiry he showed him this prescription book, 
Exhibit B-g. All the evidence vouchsafed to the Court by the Insurance Company 
in this connection is the bald evidence of Dr. Panikkar in the following sentences :— 


“ After Subbiah Chettiar’s death I got a letter from defendants, Coimbatore Branch Secretary. 
Subsequently defendant’s representative came and contacted me. I showed him my prescription 
and I told him that I treated Subbiah Chettiar on two occasions ’’. 
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We have considered the evidence of this doctor as recorded by the learned 
Subordinate Judge and find ourselves.quite unable to accept his substantial accep- 
tance of this prescription book, Exhibit B-g, as a reliable document regularly kept 
from day today. There is a clear onus on the Insurance Company to prove that an 
answer given in a proposal form or in personal statements made before the Company’s 
doctors, which form the basis of a contract, was false’ and inaccurate. We find 
it quite impossible on the most unsatisfactory evidence of Dr. Panikkar and this 
most suspicious prescription book, Exhibit B-9, to find that Dr. Panikkar did, as he 
swears, treat Subbiah Chettiar professionally either for diarrhoea or as he calls 
it gastritis, or for mere cough and fever which he has magnified into bronchitis 
and that he was paid by Subbiah Chettiar any fees at all. We find it impossible 
to believe that for consultation for these really trifling ailments, this new doctor 
practising in Tiruppur would have been able to obtain these substantial fees so 
easily from a Chettiar gentleman. The more we consider Dr. Panikkar’s evidence 
about this case, the more dissatisfied we feel about his veracity in the ,witness-box. 
The Insurance Company depends entirely on his evidence to prove that Subbiah 
Chettiar gave false answers to these four questions. Even assuming that Subbiah 
Chettiar knew English and was in a position to understand the meaning of all these 

uestions, which he answered in the negative, we have no hesitation in finding 
t on the evidence of Dr. Panikkar none of his negative answers have been shown 
by satisfactory evidence to be false. í 


In view of the findings on fact to which we have arrived, itis not 
really necessary to consider elaborately the wealth of case-law placed before us by 
learred Counsel on both sides. We may briefly refer to a few cases, which we 
consider relevant. The first is that of Bawden v. The London, Edinburgh and Glasgow 
Assurance Co.1, Bawden, who was blind in one eye, was insured against accidental 
injury on a proposal form which did not disclose this infirmity. It was held that the 
Insurance Company agent was aware of this but did not communicate it to the 
Company and that his knowledge was knowldge of the company. Bawden was an 
almost illiterate man unable to read and write, who could merely sign his name. ` 
An agent by name, Quin, filled up Bawden’s declaration. Bawden recovered 
£500 in full asa result of an accident which deprived him totally of the use of 
both eyes. This decision for reasons which appear to us, with great respect, to 
be more apparent. than real, has been regarded as being in conflict with Biggar 
v. Rock Life Assurance Co.,* and subsequent decisions based on it. It that case, a 
proposal form was filled up by the agent containing false particulars inserted 
without the knowledge of the applicant, who signed the proposal form. It was 
held that in view of the declaration that the answers should form the basis of the 
policy, it was the duty of the applicant to read the answers before signing them, 
and the agent of the company was acting not as theagent of the insurance 
company but of the applicant. In that case, Biggar was found by the Arbitrators 
to have signed the proposal without reading it, and the answers in it were found 
to be false to the effect that he had not been previously insured and that he 
had never made a claim or received compensation. The insurance company 
agent was in that case examined as a witness, and in addition other persons who 
were present at the time the proposal form was signed. The policy was held to 


be void. : 


In Newsholme Brothers v. Road Transport and General Insurance Co., Lid.,? 
Lord Scrutton, L.J., laid down that a man who has signed a proposal form with 
such a declaration without reading, it, cannot escape the consequences of his negli- 
gence by saying that the person he asked to fill it up was an agent of the Insurance 
Company. In that decision Biggar’s case? was followed in preference to Bawden’s 
case, In the case of Bawden, however, the important point of differentiation was 
ne Da he was almost an illiterate man who was not in a position to read and to appre- 
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cite the significance and implications of the document he was signing, and the 
agent appears to have withheld knowledge of Bawden’s infirmity from the 
insurance company in order to put the policy through and get his commission. In 
Yorkshire Insurance Co., Lid. v. Campbell, a horse insurance proposal mis-described: 
the animal asa gelding by Soult out of St. Paul mare. The horse died on a voyage 
from Sydney to Fremantle. The trial Court held the pedigree to be material.’ 
Tie finding was reversed by the appeal Bench. The High Court of Australia 
` restored the trial Court’s decision. The Privy Council reversed the High Court’s 
dı cision, Lord Sumner’s judgment taking the view that since the parties imported 
the statement into.their contract presumably they thought it material. That was a 
czse in which the animal was clearly mis-described by the insured himself. 


In Thomson v. Weems?, the insured Weems answered a question “ Are you tem- 
pirate in your habits?” in the affirmative. He died eight months after the policy. 
Tie Lord Ordinary held that he did not make an untrue statement. The second 
division of the Court of Session, with two dissenting Judges, agreed. Death was 
‘dite to chronic hepatitis, a disease of the liver, caused by excessive drinking over a 
considerable period. The House of Lords held that the evidence clearly showed 
tł e answer was untrue and the policy was found to be null and void. Dawsons, Lid. 
v. Bonnin? was a case of a motor-lorry insurance in which the company successfully 
re pudiated liability when the lorry was destroyed by fire while garaged at a farm 
o1. the outskirts of Glasgow. In the proposal form in answer to the question where 
tke vehicle would usually be garaged, the reply was in the firm’s a ae place of 
business in Glasgow. Inadvertence was pleaded as being responsible for the in- 
accurate answer. The House of Lords with Viscount Finlay and Lord Wrenbury 
dissenting held that the claim of the insured had to fail. The case, as their Lord- 
sl ips observed, gave them considerable difficulty. 


Viscount Haldane made the following observation :— 


“ The result may be technical and harsh, but if the parties have so stipulated we have no alter- 
nalive sitting as a court of justice but to give effect to the words agreed upon. Hard cases must 
nct be allowed to make bad law.” 

In the domain of Indian Law, Mr. Rajah Ayyar has laid stress on Fast 
ad West Life Insurance Co. v, Kolla Venkiah* a decision of King and Shahabuddin, JJ. 
This related to a policy taken out in 1935 which lapsed in June, 1936. The policy 
‘was reinstated in September, 1936, on the insured signing a declaration that since 
his original declaration, he had no sickness, ailment or injury and had not been 
attended by a doctor. The insured, who was a Telugu gentleman but knew no 
English died in May, 1937. Theagent, however, who interpreted the proposal form 
and declaration to him was examined as a witness. The Insurance Company 
proved that the insured was treated as an inpatient in a hospital fir five weeks for 
arsenic dermatitis. With respect, we are unable to agree with the opinion of the 
learned Bench that in that case the insured person must be held responsible for the 
‘untrue averments in the application form which he signed as the duty of maki 
himself acquainted with the contents of what he was signing lay upon the neared 
po himself. We are unable to regard that as a general proposition of law 

inding on every insured person who merely puts his signature to forms in a language 
quite unknown to him when these forms are filled in by an agent of the Insurance 
Company without proof that the document was properly interpreted and explained 
to him. With respect, we are however, in agreement with the learned Judges who 
‘gave judgment for the Insurance Company in that case in holding that treatment 
for arsenic dermatitis in hospital is not on the level of trivial complaints such as 
headaches, cough, fever and so on, contemplated in Connecticut Mutual Life Insurance 
Co. of Hertford v. Moore’. In Great Eastern Life Assurance Co., Ltd. v. Bat Hira® 
tthe Insurance Company failed in its defence repudiating liability on the 
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ground that the assured had not given a true reply to a question as to whether he 
suffered from fistula, piles, rupture, dysentery, sprue or any other affection of the 
digestive organs. A doctor, who was dead, had given him several prescriptions on the 
basis of which the Insurance Company contended that he had suffered from sangra- 
hani or sprue for a considerable period. Two doctors were examined who expressed 
opinions which the Court found to be halting and indecisive. Barlee, J., held that 
the evidence pointed to nothing more than this, that the insured suffered from one 
of several intestinal disorders of an allied nature. 


Not a single case has been placed before us which gives any real assistance 
to the Insurance Company in their present repudiation of liability. Though a 
contract of insurance is in law regarded as based on a complete and- truthful dis- 
closure of all the facts by an insured on questions put to him, the doctrine of uberrima 
fides is certainly not intended to be one-way traffic but calls for a reciprocal obli- 
gation resting on the Insurance Company of placing before a Court all the evidence 
in its possession without reserve. In the present case, the Insurance Company 
having obtained this contract from a man now dead, has sought to enforce it literally, 
taking it by itself to the exclusion of all other contemporaneous circumstances. 
Liability is sought to be repudiated solely on the testimony of a single doctor that 
some negative answers to some questions really difficult to answer in the limited 
space provided in the forms were false and incaccurate. We agree with the obser- 
vation, in Haridast Debi v. Manufacturers Life Assurance Go., Lid.+ by Lort-Williams, J., 
that such questions as are usually asked in forms of application for insurance are 
often somewhat embarrassing and cannot always be reasonably expected to be 
answered with strict and literal truth. : 


The Insurance Company’s repudiation of liability is really based in this 
case on a Shylockian interpretation of a written contract which we are called 
upon to enforce, the Insurance Company relying on the letter of this contract and 
nothing but the contract which cannot be varied by one jot or tittle. We have 
indicated supra that mere signature of an insured person who does not understand. 
English, on these forms with this binding declaration in Enylish, is not enough to, 
prove his knowledge of what he was signing and to bind literally and irrevocably 
to such a contract. It is elementary law and justice that a person cannot be bound 
in law by his signature to a document which he does not understand. In no case 
to which we have been referred has a person, who did not know English been held 
irrevocably bound by an insurance contract without the examination as a witness 
of the person who interpreted the questions to him and recorded the answers. In this 
connection in the course of arguments we have been shown forms in Tamil for 
Exhibits B-1, B-2 and B-3 which the Company have recently introduced. They are 
certainly a step in the right direction, and give a reasonable opportunity to non- 
English knowing persons literate in a regional language to understand the gravity 
of the forms they are signing. In the case of illiterate persons, it is in our opinion 
necessary that the person, who interprets the forms to them and records their 
answers, must be examined before they can be bound by the consequences of their 
marks or signatures. The written statement in the suit has proceeded on a wrong 
factual basis that Subbiah Chettiar himself wrote the answers typed in these forms. 
A legal principle or theory, if pushed to extreme logical conclusions, may more often 
than not result in grave injustice as in the present case, if not absurdity. It is true 
that hard cases must not be allowed to make bad law. But on the contrary good 
law should not be permitted, by misapplication to be pushed to such literal and 
technical extremes, as in the defence of the present action, to degenerate into mecha- 
nical machinery which results in injustice without regard to the human background, 
facts and circumstances. Judicial resource in the direction of achieving justice 
should be quite equal to the task of minimising, if not eliminating, hard cases which 
at first blush appear to be necessiated by settled law called good under which if too 
many hard cases cannot be avoided ; there should ‘then result a radical change in 
the law. . 
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© A petition C.M.P. No, 11154 of 1952 has been filed for the appellants for 
the admission of six documents, some of them letters alleged to have been written 
by Subbiah Chettiar in Tamil in his own hand, one from Bangalore, dated 11th 
April, 1945 and another from Coimbatore to which he is said to have been over- 
carried by train on his return to Tiruppur. An affidavit has been filed to the effect 
that these letters were discovered only after the dismissal of the suit. In view parti- 
cularly of the failure of the Insurance Company to place all the evidence available 
before the trial Court and of the insured’s family being really kept in the dark as 
to the precise facts on which liability was sought to be repudiated, we would have had 
no hesitation in allowing this petition, and with Mr. Rajah Ayyar for the Company 
pressing for an opportunity to adduce rebutting evidence, this would have meant 
a virtual retrial of the whole suit. In the view we have taken of the evidence, we 
have decided to dispose of the suit on the available material, and dismiss this petition 
for the admission of these documents, though we are satisfied that in the circum- 
stances the plaintiffs have satisfactorily explained their inability to produce this 
evidence at the trial, i 


The suit must be decreed, in our opinion, in view of our findings supra in full. 
There is no dispute as to the profits which accrued on this endowment policy. 


There will be a decree as prayed for with costs throughout for Rs. 52,750 with 
interest at 6 per cent. per annum from the date of plaint which has claimed interest 
from 16th September, 1946, the date on which the necessary proofs were supplied to 
the Company by the widow. It is regrettable that it took he Insurance Cona? 
nearly ten months from that date finally to repudiate liability on this policy by 
Exhibit A-5, dated 7th July, 1947, and that all that transpired between these two 
dates has been suppressed by the Company and furthermore that the suit filed in 
1947 should be determined in this appeal after a lapse of six years. 


K.S. — Appeal allowed. 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 
Presenr :—B. K. Muxueryra, Bow anp N. H. Beacwat, Jj. 
Satyabrata Ghose . .. Appellani* 


2. i 
Messrs. Mugneeram Bangur & Co., and another -- Respondents. ` 


Contract Act (IX of 1872), section 56—Applicabiliy—Contract for sale of land—Requisition ord 
Defence of India —If discharges the contract—Frustration—Enghsh and a, Laws as to. Gn eer 


The doctrine of frustration is really an aspect or part of the law of discharge of contract by reason 
of supervening impossibility or illegality of the act agreed to be done and hence comes within the 
purview of section 56 of the Indian Contract Act. It would be ‘incorrect to say that section 56 of 
the Gontract Act applies only to cases of physical impossibility and that where this section is not 
applicable recourse can be had to the principles of English Law on the subject of frustration. It must 
be held also, that to the extent that the Indian Contract Act deals with a particular subject, it is 
exhaustive upon the same and it is not permissible to import the principles of English Law de-hors 
these statutory provisions. The decisions of the English Courts possess only a persuasive value and 
may be helpful in showing how the Courts in England have decided cases under circumstances similar 
to those which have come before our Courts. 


So long as we have a statutory provision in the Indian Contract Act the differencesin the way of 
formulating legal theories (as to frustration found in English decisions) do not concern us. In deciding 
cases in India the only doctrine that we have to go by is that of supervening impossibility or illegality 
as laid down in section 56 of the Contract Act, taking fhe word ‘impossible,’ in its practical and not 
literal sense. It must be borne in mind, however, t section 56 lays down a e of positive law 
and does not leave the matter to be determined according to the intention of the parties, 

According to the Indian Contract Act, a promise may be express or implied (section 9). In 
cases, therefore, where the Gourt gathers as a matter of construction that the contract itself contained 
impliedly or expressly a term, according to which it would stand discharged on the happening of 
certain circumstances, the dissolution of the contract would take place under the terms of the contract 
itself and such cases would be outside the purview of section 56 altogether. Although in English Law 
. ee 
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these cases are treated as cases of frustration, in India they would be dealt with under section 32 of 
the Indian Contract Act which deals with contingent contracts or similar other provisions contained 
in the Act. In the large majority of cases, however, the doctrine of frustration is applied not op the 
ground that the parties ‘themselves agreed to an implied term which operated to release them from 
the performance of the contract. The relief is given by the Court on the ground of subsequent 
ampossibility when it finds that the whole purpose or basis of a contract was frustrated by the intrusion 
or occurrence of an unexpected event or change of circumstances which was beyond what was con- 
tempiated by the parties at the time when they entered into the agreement. Here there is no question 
of finding out an implied term agreed to by the parties embodying a provision for dischaige, because 
the parties did not think about the matter at all nor could possibly have any intention regarding it. 
When such an event or change of circumstance occurs which is so fundamental as to be regarded by 
law as striking at the root of the contract as a whole, it is the Court which can pronounce the contract 
to be frustrated and at an end. The Court undoubtedly has to examine the contract and the cir- 
cumstances under which it was made. The belief, knowledge and intention of the parties are evidence, 
but evidence only on which the Court has to form its own conclusion whether the changed circumstances 
destroyed altogether the basis of the adventure and its underlying object. ‘This may be called a rule 
of construction by English Judges, but it is certainly not a principle of giving effect to the intention 
of the parties which underlies all rules of construction. This is really a rule of positive law and as 
such comes within the purview of section 56 of the Indian Contact Act. 

According to the Indian Law, which is embodied in section 54 of the Transfer of Property Act 
a contract for sale of land does not of itself create any interest in hhe property which is the subject~ 
matter of the contract. The obligations of the parties to a contract of sale of land are, therefore, 
the same as in other ordinary contracts and consequently there is no conceivable reason why the 
doctrine of frustration should not be applicable to contracts for sale of Jand in India. 


When there is frustration the dissolution of the contract occurs automatically. It does not 
depend, as does rescission of a contract on the ground of repudiation or breach, or the choice or elec- 
tion of either party. It depends on the effect of what has actually happened on the possibility of 
performing the contract. e issue has to be decided by the court ex post facto on the actual circum- 


stances of the case, 


. In the instant case having regard to the nature and terms of the contract (for sale of house site 
by a development company), the actual existence of war conditions at the time when it was entered 
into, the extent of the work involved in the development scheme and the total absence of any definite 
period of time agreed to by the parties within which the work was to be completed, it cannot be 
said that a requisition order (as to the lands in question under the Defence of India Rules) vitally 
affected the contract or made it performance impossible. 


On appeal from the judgment and decree dated the 6th September, 1950, 
of the High Court of Judicature at Calcutta (Das Gupta and Lahiri, JJ.) in Appellate 
Decree No. 318 of 1949 from the judgment and decree dated the 25th February, 
1949, of the Court of the District Judge of Zillah 24 Parganas in Title Appeal No. 8 
of 1948 arising out of the judgment and decree dated the roth October, 1947, 
of the Court of the Additional Subordinate Judge, 7th Court, Alipore. 
ie M. C. Setalvad, Attorney-General for India (Aurobinda Guha and Gobinda Mohan 
Roy, Advocates with him) for the Appellant. 

Atul Chandra Gupta, Senior Advocate, (Bijan Behari Das Gupta, Advocate with him) 
for Respondent No. 1. S43 

The Judgment of the Court was delivered by ; 

Mukherjea, 7.—The facts giving rise to this appeal are, for the most part, un- 
controverted and the dispute between the parties centres round the short point as 
to whether a contract for sale of land to which this litigation relates, was discharged 
and came to an end by reason of certain supervening circumstances which affected 
the performance of a material part of it. 


To appreciate the merits of the controversy, it will be necessary to give a brief 
narrative of the material facts. The defendant company, which is the main 1¢s- 
pondent in this appeaJ, is the owner of a large tract of land situated in the vicinity 
of the Dhakuria Lakes within Greater Calcutta. The company started a scheme for 
development of this land for residential purposes which was described as Lake 
Coldny Scheme Ne. 1 and in furtherance of the scheme the entire area was divided 
into a large number of plots for the sale of which offers were invited from intending 
“purchasers. . The company’s plan of work seemed to be, to enter into agreements 
with different purchasers.for sale of these plots of land and accept from them only a 
small-portion of the consideration money by way-of-earnest at the time of the agree- 
ment. ,The company. undertook to construct the roads and drains necessary for 


‘ 
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making the lands suitable for building and residential purposes and as soon as they 
were completed, the purchaser would be called upon to complete the conveyance 
by payment of the balance of the consideration money. Bejoy Krishna Roy, who 
was defendant No. 2 in the suit and figures as a pro forma respondent in this appeal, 
was one of such purchasers who entered into a contract with the company for pur- 
chase of a plot of land covered by the scheme. His contract is dated the 5th of 
August, 1940 and he paid Rs. 101 as earnest money. In the receipt granted by the 
vendor for this earnest money, the terms of the agreement are thus set out :— 

“ Received with thanks from Babu Bejoy Krishna Roy of 28, Tollygunge Circular Road, Tolly- 
gunge; the sum of Rs. ror (Rupees one hundred and one only) as earnest money having to sell 
to him or his nominee 5 K. more or less in plot No. 76 on 20 and goft. Road in Premises No. Lake 
corny Scheme No. 1, Southern Block at the average rate of Rs. 1,000 (Rupees one thousand only) 
per Cotta. 


The conveyance must be completed within one month from the date of completion of roads on 
payment of the balance of the consideration money, time being deemed as the Essence of the Contract. 
In case of default this agreement will be considered as cancelled with forfeiture of earnest moncy. 


Mokarari Mourashi 


Terms of payment :—One-third to be paid at the time of registration and the balance within 
six years bearing Rs. 6 per cent. interest per annum’. 


On November 30, 1941, the plaintiff appellant was made a nominee by the pur- 
chaser for purposes of the contract and although he brought the present suit in the 
character of a nominee, it has been held by the trial judge as well as by the lower 
appellate court, that he was really an assignee of Bejoy Krishna Roy in respect to the 
latter’s rights under the contract. Some time before this date, there was an order 
passed by the Collector, 24-Parganas, on 12th of November, 1941, under section 79 
of the Defence of India Rules, on the strength of which a portion of the land covered 
by the scheme was requistioned for military purposes. Another part of the land was 
requisitioned by the Government on 20th of December, 1941 ; while a third order of 
requisition, which related to the balance uf the land comprised in the scheme, was 
passed sometime later. In November, 1943, the company addressed a letter to Bejoy 
Krishna Roy informing him of the requisitioning of the lands by the Government and 
stating inter alia that a considerable portion of the land appertaining to the scheme 
was taken possession of by the Government and there was no knowing how long the 
Government would retain possession of the same. The construction of the proposed 
roads and drain, therefore could not be taken up during the continuance of the 
war and possibly for many years after its termination. In these circumstances, the 
company decided to treat the agreement for sale with the addressee as cancelled 
and give him the option of taking back the earnest money within one month from the 
receipt of the letter. ‘There was an offer made in the alternative that in case the pur- 
chaser refused to treat the contract as cancelled, he could, if he liked, complete the 
conveyance within one month from the receipt of the letter by paying the balance 
of the consideration money and take the land in the condition in which it existed at 
that time, the company undertaking to construct the roads and the drains as circum- 
stances might permit, after the termination of the war. The letter ended by saying 
that in the event of the addressee not accepting either of the two alternatives, the 
agreement would be deemed to be cancelled and the earnest money would stand 
forfeited, This letter was handed over by Bejoy Krishna to his nominee, the 
plaintiff, and there was some correspondence after that, between the plaintiff on 
the one hand and the company on the other through their respective la into 
the details of which it is not necessary to enter. It is enough to state that the plain- 
tiff refused to accept either cf the two alternatives offered by the company and stated 
categorically that the latter was bound by the terms of the agreement from which it 
could not, in law, resile. On 18th of January, 1946, the suit, out of which this appeal 
arises, was commenced by the plaintiff against the defendant company, to which 
Bejoy Krishna Roy was made a party defendant and the prayers in the plaint were 
for a two-fold declaration, namely, (1) that the contract dated the 5th of August, 
1940, between the first and the second defendant, or rather his nominee, the plaintiff, 
was still subsisting ; and (2) that the plaintiff was entitled to get a conveyance exe- 
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‘cuted and registered by the defendant on payment of the consideration money men- 
‘tioned in the agreement and in the manner and under the conditions specified 
‘therein. ` 

. The suit was resisted by the defendant company who raised a large number of 
- defences in answer to the plaintiff’s claim, most of which are not relevant for our pre- 


-sent purpose. The principal contentions raised on behalf of the defendant were | 


that a suit of this description was not maintainable under section 42 of the Specific 
Relief Act and that the plaintiff had no locus standi to institute the suit. “The most 
;material plea was that the contract of sale stood discharged by frustration as it be- 
came impossible by reason of the supervering events to perform a material part 
iof it. Bejoy Krishna Roy did not file any written statement and he was examined 
by the plaintiff as a witness on his behalf. 

The trial judge by his ju ent dated October 10, 1947, overruled all the 
-pleas taken by the defendant and decreed the plaintiff’s suit. An appeal taken by 
the defendant to the court of the District Judge of 24-Parganas was dismissed on 
the 25th February, 1949 and the judgment of the trial court was affirmed. , The 
;defendant company thereupon preferred a second appeal to the High Court which 


was heard by a Division Bench consisting of Das Gupta and Lahiri, JJ. The only ; 


question canvassed before the High Court was, whether the contract of sale was 


trated by reason of the requisition orders issued by the Government? The ; 


‘learned judges answered this question in the affirmative in favour of the defendant 
and on that ground alone dismissed the plaintiff’s suit. The plaintiff has now come 

“before us on the strength of a certificate granted by the High Court under Article 
133 (1) (c) of the Constitution of India. 


The learned Attorney-General, who appeared in support of the appeal, has 
put forward a three-fold contention on behalf of his client. He has contended in the 
first place that the doctrine of English law relating to frustration of contract, upon 
which the learned judges of the High Court based their decision, has no application 
to India in view of the statutory provision contained in section 56 of the Indian 
Contract Act. It is argued in the second place, that even if the English law applies, 

:it can have no application ta contracts for sale of land and that is in fact the opinion 
expressed by the English Judges themselves. His third and the last argument is 
that on the admitted facts and circumstances of this case there was no frustrating 
event which could ‘be said to have taken away the basis. of the contract or rendered 
its performance impossible in any sense of the word. 


The first argument advanced by the learned Attorney-General raises a some- 
what debatable point regarding the true scope and effect of section 56 of the Indian 
Contract Act and to what extent, if any, it incorporates the English rule of frustra- 


‘tion of contracts. 


Section 56 occurs in Chapter IV of the Indian Contract Act which relates to ` 


‘performance of contracts and it purports to deal with one class of circumstances un- 

-der which performance of a contract is excused or dispensed with on the ground of 
the contract being void. The section stands as follows :— 

“ An agreement to do an act impossible in itself is void. 

A contract to do an act which after the contract is made, becomes impossible, or by reason of some 

event which the oe could not prevent, unlawful, becomes void when the act becomes impos- 
sible or unla f 

He 

_ _, „Where one person has promised to do something which he knew, or, with reasonable diligence, 
might have known, and which the promisee did not know to be impossible or unlawful, such pro- 
misor must make compensation to such pramisee for any loss which sich promisce sustains through 
the non-performance of the promise”. 


The. first paragraph of the section lays down the law in the same way as in 
England. It speaks of something which is impossible inherently or by its very nature, 
‘and no one can obviously be directed to perform such an act. The second para- 
‘graph enunciates the law relating to discharge of contract by reason of supervening 
‘impossibility or illegality of the act a to be done. The wording of this: para- 
graph is quite general, and though the illustrations attached to it are not at all happy, 
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they ‘cannot derogate from the general words used in the enactment. This much is 
clear that the word “ impossible ” ‘has not been used here in the sense of physica! or 
literal impossibility. The performance of an act may not be literally impossible but 
it may be impracticable and usless from the point of view of the object and purpose 
which the parties had in view ; and if an untoward event or change of circumstances 
totally upsets the very foundation upon which the parties rested their bargain, it can 
very be As said that the promissor finds it impossible to do the act which he pro- 
mised to do. i 


Although various theories have been propounded by the judges and jurists in 
England regarding the juridical basis of the doctrine of frustration, yet the essential 
idea upon which the doctrine is based is that of impossibility of performance of the 
contract ; in fact impossibility and frustration are often used as interchangeable 
expressions. The changed circumstances, it is said, make the performance of the 
contract impossible and the parties are absolved from the further performance of it 
.as they did not promise to perform an impossibility. The parties shall be excused, 
as Lord Loreburn says : (See Tamplin Steamship Co. Lid. v. Anglo-Mexican Petroleum 
-Products Co. Lid.*). - 


“Tf substantially the whole contract becomes impossible of performance or in other words ime 

practicable by some cause for which neither was responsible.” 
In Joseph Constantine Steamship Line Limited v. Imperial Smelting Corporation, Lid.,* 
Viscount Maugham observed that the “ doctrine of frustration is only a special case 
_of the discharge of contract by an impossibility of performance arising after the con- 
tract was made.” Lord Porter agreed with this view and rested the doctrine on the 
same basis. The question was considered and discussed by a Division Bench of the 
Nagpur High Court in Kesari Chand v. Governor-General in Council? and it was held 
that the doctrine of frustration comes into play when a contract becomes impossible 
of performance, after it was made, on account of circumstances beyond the control 
of the parties. The doctrine is a special case of impossibility and as such comes 
under section 56 of the Indian Contract Act. We are in entire agreement with this 
view which is fortified by a recent pronouncement of this Court in Ganga Saran v. 
Ram Charan*, where Fazl Ali, J., in speaking about frustration observed in his judg- 

ment as follows : 

“Tt seems necessary for us to emphasise that so far as the Courts in this country are concerned, 


they must look primarily to the law as embodied in sections 32 and 56 of the Indian Contract Act, 
1872.” 


‘We hold, theréfore, that the doctrine of frustration is really an aspect or part of the 
law of discharge of contract by reason of supervening impossibility or illegality of 
the act agreed to be done and hence comes within the purview of section 56 of the 
Indian Contract Act. It would be incorrect to say that section 56 of the Contract 
Act applies only to cases of physical impossibility and that where this section is not 
applicable, recourse can be had to: the principles of English law on the subject of 
frustration. It must be held also, that to the extent that the Indian Contract Act 
deals with a particular subject, it is exhaustive upon the same and itis not permissible 
to import the principles of English law ds-hors these statutory provisions. . The 
decisions of the English Courts possess only a persuasive value and may be helpful 
in showing how the Courts in England have decided cases under circumstances 
similar to those which have come before our Courts. ' 


It seems necessary, however, to clear up some misconception which is likely to 
arise because of the complexities of the English law on the subject. The law of 
frustration in England developed, as is well known, under the guise of reading 
implied terms into contracts. The Court implies a term or exception and treats 
that as.part of the contract. In the case of Taylor v. Caldwell®, Blackburn, J., first 
formulated the doctrine in its modern form. The Court there was dealing with a 





1. L.R. (1916) 2 A.C. 397, 403. 4. 1951 S.C.J. 799 : 1952 S.C.R. 96 at 52. `` 
2. L.R. 1942 A.C. 154 at 168. >., 5e (1863) 3 B. & S. 826. ` 
3. (1947) LL.R. 1949 Nag. 718.' ` ` : 
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case where a music-hall in which one of the contracting parties had agreed to give 
concerts on certain specified days was accidentally burnt by fire. It was held that 
-such a contract must be regarded “ as subject to an implied condition that the parties 
‘shall be excused, in case, before breach, performance becomes impossible from 
perishing of the thing without default of the contractor.” Again in Robinson v. 
Davison? there was a contract between the plaintiff and the defendant’s wife (as the 
‘agent of her husband) that she should play the piano at a concert to be given by the 
plaintiff on a specified day. On the day in question she was unable to perform 
through illness. The contract did not contain any term as to what was to be done 
in case of her being too ill to perform. In an action against the defendant for 
breach of contract, it was held that the wife’s illness and the consequent incapacity 
excused her and that the contract was in its nature not absolute but conditional 
upon her being well enough to perform. Bramwell, B., pointed out in course of his 
judgment that in holding that the illness of the defendant incapacitated her from 
performing the agreement the Court was not really engrafting a new term upon an 
express contract. It was not that the obligation was absolute in the original agree- 
ment and a new condition was subsequently added to it; the whole question was 
whether the original contract was absolute or conditional and having regard to the 
-terms of the bargain, it must be held to be conditional. 


The English law passed through various stages cf development since then and 
the principles enunciated in the various decided authorities cannot be said to be in 
any way uniform. In many of the pronouncements of the highest courts in England 
the doctrine of frustration was held * to be a device by which the rules as to absolute 
contracts are reconciled with a special exception which justice demands”. (Vide 
Hirji Mulji v. Cheong Yue Steamship Co. Lid.)* The Court, it is said, cannot claim 
to exercise a dispensing power or to modify or alter contracts. But when an unex- 
pected event or change of circumstance occurs, the possibility of which the parties 
did not contemplate, the meaning of the contract is taken to be not what the parties 
actually intended, but what they as fair and reasonable men would presumably 
have intended and agreed upon, if having such possibility in view they had made 
express provision as to their rights and liabilities in the event of such occurrence. 
(Vide Dhal v. Nelson, Donkin & Co.) As Lord Wright observed in Joseph Cons- 
tantine Steamship Co. v. Imperial Smelting Corporation Ltd.* 

“ In ascertaining the meaning of the contract and its application to the actual occurrences, the 
Court has to decide, not what the parties actually intended but what as reasonable men they should 
have intended. The Court personifies for this purpose the reasonable man.” 

Lord Wright clarified the position still further in the later case of Denny, Mott and 
Dickson Ltd. v. James B. Fraser & Co. Lid.®, where he made the following observa- 
tions : 

“Though it has been constantly said by High Authority, including Lord Sumner, that the 
explanation of the rule is to be found in the theory that it depends on an implied condition of the 
contract, that is really no explanation. It only pushes back the problem a single stage. It leaves 
the question what is the reason for implying a term. Nor can I reconcile that theory with the view 
that the result does not depend on what the parties might, or would as hard bargainers, have agreed. 
The doctrine is invented by the Court in order to supplement the defects of the actual contract. 
e «+ « To my mind the theory of the implied condition is not really consistent with the true theo 
of frustration. It has never been acted on by the Court as a ground of decision, but is merely stat 
as a theoretical explanation.” 

In the recent case of British Movietonews Ltd. v. London and District Cinemas Lid., 
Denning, L.J., in the Court of Appeal took the view expressed by Lord Wright as 
stated above as meaning that “ the Court really exercises a qualifying power—a power 
to qualify the absolute, literal or wide terms of the contract—in order to do what is 
just and reasonable in the new situation”. “ The day is gone ” the learned Judge 
went on to say, “ when we can excuse an unforeseen injustice by saying to the 
sufferer ‘it is your own folly, you ought not to have passed that form of words. You 
a ee 


I. L.R. (1871) 6 Exch. 269. 4. LR. 1942 A.C. 154 at 185. 
2. L.R. 1926 A.C. 497 at 510. 5. L.R. 1944 A.C. 265 at 275. 
3- L.R. (1881) 6 A.C. 98 at 59. 6. LR. (1951) 1 K.B. 190. 
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ought to have put in a clause to protect yourself’. We no longer credit a party 
with the foresight of a Prophet or his lawyer with the draftsmanship of a Chalmers. 
We realise that they have their limitations and make allowances accordingly. It is 
better thus. The old maxim reminds us that he who clings to the letter clings to the 
dry and barren shell and misses the truth and substance of the matter. We have of 
late paid heed to this warning, and we must pay like heed now ”. 


This decision of the Court Appeal was reversed by the House of Lords and 
Viscount Simon in course of his judgment expressed disapproval of the way in which 
the law was stated by Denning, L.J. It was held that there was no change in 
the law as a result of which the courts could exercise a wider power in this regard 
ithan they used to do previously. 

“ The principle remains the same?” thus observed his Lordship. ‘‘ Particular applications 
of it may greatly vary and theoretical lawyers may debate whether the rule should be regarded as 
-atising from implied term or because the basis of the contract no longer exists. any view, it is a 
question of construction as Lord Wright pointed out in Constantines case! and as has been repeatedly 
asserted by other masters of law.” 3 

These differences in the way of formulating legal theories really do not con- 
cern us so long as we have a statutory provision in the Indian Contract Act. In 
deciding cases in India the only doctrine that we have to go by is that of supervening 
impossibility or illegality as laid down in section 56 of the Contract Act, taking the 
word ‘impossible ’ in its practical and not literal sense. It must be borne in mind, 
however that section 56 lays down a rule of positive law and does not leave the 
matter to be determined according to the intention of the parties. 


In the latest decision of the House of Lords referred to above, the Lord Chan- 
eellor puts the whole doctrine upon the principle of construction. But the question 
of construction may manifest itself in two totally different ways. In one class of cases 
the question may simply be, as to what the parties themselves had actually intend- 
ed ; and whether or not there was a condition in the contract itself, express or im- 
plied, which operated, according to the agreement of the parties themselves, to re- 
lease them from their obligations ; this would be a question of construction pure and 
simple and the ordinary rules of construction would have to be applied to find out 
what the real intention of the parties was. Accurding to the Indian Contract Act, a 
promise may be express or implied®. In cases, therefore, where the Court gathers 
as a matter of construction that the contract itself contained impliedly or expressly a 
term, according to which it would stand discharged on the happening of certain 
circumstances the dissolution of the contract would take place under the terms of 
the contract itself and such cases would be outside the purview of section 56 alto- 
gether. Although in English law these cases are treated as cases of frustration, in 
India they would be dealt with under section 32 of the Indian Contract Act which 
deals with contingent contracts or similar other provisions contained in the Act. In 
the large majority of cases, however, the doctrine of frustration is applied not on the 
ground that the parties themselves agreed to an implied term which operated to re- 
lease them from the performance of the contract. The relief is given by the court 
on the ground of subsequent impossibility when it finds that the whole purpose or 
basis of a contract was frustrated by the intrusion or occurrence of an unexpected 
event or change of circumstances which was beyond what was contemplated by the 
parties at the time when they entered into the agreement. Here there is no question 
of finding out an implied term agreed to by the parties embodying a provision for 
discharge, because the parties did not think about the matter at all nor could pos- 
sibly have any intention regarding it. When such an event or change of circum- 
stance occurs which is so fundamental as to be regarded by law as striking at the 
root of the contract as a whole, it is the Court which can pronounce the contract to 
be frustrated and at an end. The Court undoubtedly has to examine the contract 
and the circumstances under which it was made. ‘The belief, knowledge and inten- 
tion of the parties are evidence, but evidence only on which the Court has to form 





1, L.R. 1942 A.C. 154 at 185. 3. Vide section 9; 
2. L.R. 1952 A.C. 166 at 184. 3 4 (1947) 2 AIl E. R. 666. 
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its own conlclusion whether the changed circumstances destroyed altogether the 
basis of the adventure and its underlying object (Vide Morgan v. Mansor.) This may 
be called a rule of construction by English Judges but it is certainly not a principle 
-of giving effect to the intention of the parties which underlies all rules of construc- 
tion. This is really a rule of positive law and as such comes within the purview 
of section 56 cf the Indian Contract Act. 


It must be pointed out here that if the parties do contemplate the possibility 

.of an intervening circumstance which might affect the performance of the contract, 
but expressly stipulate that the contract would stand despite such circumstance, 
there can be no case of frustration because the basis of the contract being to demand 
performance despite the happening of a particular event, it cannot disappear when 
that event happens. As Lord Atkinson said in Matthey v. Curling? : 

“ a person who expressly contracts absolutely to do a thing not naturally impossible is not excused 
for non-performance because of being prevented by the act of God or the King’s enemies...... a 
«or vis major. 
This being the legal position, a contention in the extreme form that the doctrine 
of frustration as recognised in English law does not come at all within the purview 
of section 56 of the Indian Contract Act cannot be accepted, 


The second contention raised by the Attorney-General can be disposed of in 
‘few words. It is true that in England the judicial opinion generally expressed is, 
that the doctrine of frustration does not operate in the case of contracts 
for sale of land (vide Billingdon Estates Co. v. Stonefield Estates, Lid.*) But the reason 
underlying this view is that under the English law as soon as there is a concluded 
contract by A to sell land to B at certain price, B becomes, in equity, the 
owner of the land subject to his obligation to pay the purchase money. 
On the other hand A in spite of his having the legal estate holds the same in trust 
-for the purchaser and whatever rights he still retains in’ the land are referable to his 
right to recover and receive the purchase money. The rule of frustration can only 
put an end to purely contractual obligations, but it cannot destroy an estate in land 
which has already accrued in favour of a contracting party. According to the 
Indian law, which is embodied in section 54 of the Transfer of Property Act, a contract 
for sale of land does not of itself create any interest in the property which is the 
subject-matter of the contract. The obligations of the parties to a contract for sale 
of land are, therefore, the same as in other ordinary contracts and consequently 
there is no conceivable reason why the doctrine of frustration should not be 
applicable to contracts for sale of land in India. This contention of the Attorney- 
“General must, therefore, fail. 


We now come to the last and most important point in this case which rdises the 
-question as to whether, as a result of the requisition orders, under which the lands 
‘comprised in the development scheme of the defendant company were requisitioned 
“by Government, the contract of sale between the defendant company and the 
plaintiff’s predecessor stood dissolved by frustration or in other words became 
impossible of performance. 


It is well settled and not disputed before us that if and when there is frustra- 
tion the dissolution of the contract occurs automatically. It does not depend, as 
‘does recission of the contract on the ground of repudiation or breach, or on the 
‘choice or election of either party. It depends on the effect of what has actually 
happened on the possibility of performing the contract®. What happens generally 
-in such cases and has happened here is that one party claims that the contract has 
-been frustrated while the other party denies it. The issue has got to be decided by 
the Court’s ex post facto, on the actual circumstances of the case. 3 


We will now proceed to examine the nature and: terms of the contract before 
us and the circumstances under which it was entered into to determine whether or 


1. L.R. (1922) 2 A.C. 180 at 234 ` Itd. v., James B. Fraser @ Co., Ltd., LR. 1944 
2. (1952) 1 All E.R. 853. A.C. 265, 274. ` i ' 
3. Per Lord Wright in Denny, Mott & Dickson, : 
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not the disturbing element, which is alleged to have happened here, has substan 
tially prevented the performance of the contract as a whole. 

It may be stated at the outset that the contract before.us cannot be looked upon 
‘as an ordinary contract for sale and purchase of a piece of land ; itis an integral part 
of a development scheme started by the defendant company and is one of the many 
contracts that have been entered into by a large number of persons with the com- 
pany. The object of the company was undoubtedly to develop a fairly extensive 
area which was still undeveloped and make it useable for residential purposes by 
making roads and constructing drains through it. The purchaser, on the other 
‘hand, wanted the land in regard to which he entered into the contract to be developed 
and made ready for building purposes before he could be called upon to complete 
the purchase. The most material thing which deserves notice is, that there is 
absolutely no time limit within which the roads and drains are to be made. The 
learned District Judge of Alipore, who heard the appeal, from the trial Court’s judg- 
ment found it as a fact, on the evidence in the record, that there was not even an 
understanding between the parties on this point. Asa matter of fact, the first requisi- 
tion order was passed nearly 15 months after the contract was made and apparently 
no work was done by the defendant company in the mean time. Another important 
thing that requires notice in this connection is that the war was already on, when the 
parties entered into the contract. Requisition orders for taking temporary Dee 
of lands for war purposes were normal events during this period. Apart from 
requisition orders there were other difficulties in doing construction work at that 
time because of the scarcity of materials and the various restrictions which the 
Government had imposed in respect of them. That there were certain risks and 
difficulties involved in carrying on operations like these, could not but be in the con- 
templation of the parties at the time when they entered into the contract, and that is 
probably the reason why no definite time limit was mentioned in the contract within 
which the roads and drains are to be completed. This was Jeft entirely to the con- 
venience of the company and as a matter of fact the purchaser did not feel concerned 
about it. It is against this background that we are to consider to what extent the 
passing of the requisition orders affected the performance of the contract in the 
present case. 

The company, it must be admitted, had not commenced the develbpinens 
work when the requisition order was passed in November, 1941. There was no 
question, therefore, of any work or service being interrupted for an indefinite 
period of time. Undoubtedly the commencement of the work was delayed but 
was the delay going to be so great and of such a character that it would totally upset 
the basis of the bargain and commerical object which the parties had in view? ‘The 
requisition orders, itmust be remembered, were, by their very nature, ofa temporary 
character and the requisitioning authority could, in law, occupy the position of a 
licensee in regard to the requisitioned property. The order might continue during 
the whole period of the war and even for some time after that or it could have been 
withdrawn before the war terminated. If there was a definite time limit agreed to 
by the parties within which the construction work was to be finished, it could be 
said with perfect propriety that delay for an indefinite period would make the 
performance of the contract impossible within the specified time and this would 
seriously affect the object and purpose of the venture. But when there is no time 
limit whatsoever in the contract, nor even an understanding between the parties on 
that point and when during the war the parties could naturally anticipate restric- 
tions of various kinds which would make the carrying on of these operations more 
tardy and difficult than in times of peace, we do not think that the order of requisi- 
tion affected the fundamental basis upon which the agreement rested or struck at 
the roots of the adventure. 

The learned Judges of the High Court in deciding the case against the plaintiff 
relied entirely on the time factor. It is true that the parties could not contemplate 
an abéolutely unlimited period of time to fulfil their contract. They might certainly 
hhave in mind a period of ti time which was reasonable having regard to the nature and 
magnitude of the work to be done as well as the conditions of war prevailing at that 
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time. Das Gupta, J., who delivered the judgment of the High Court, says first of al} 
that the company had in contemplation a period of time not much exceeding 2 or 3 
years as the time for performance of the contract ; the purchaser also had the same 
period of time in contemplation. The learned Judge records his finding on the- 
pointin the following words : 

“ My conclusion on a consideration of the surrounding circumstances of the contract is that the 

parties contemplated that the roads and drains would be constructed and the conveyance would be 
completed in the not distant future.” 
This finding is inconclusive and goes contrary to what has been held by the District 
Judge who was undoubtedly the last Court of facts. In our opinion, having regard to- 
the nature and terms of the contract, the actual existence of war conditions at the 
time when it was entered into, the extent of the work involved in the development 
scheme and last though not the least the total absence of any definite period of time 
agreed. to by the parties within which the work was to be completed, it cannot be 
said that the requisition order vitally affected the contract or made its performance 
impossible. 


Mr. Gupta, who appeared for the respondent company put forward an alter- 
native argument that even if the performance of the contract was not made impossie- 
ble, it certainly became illegal as a result of the requisition order and consequently 
the contract became void under section 46 of the Indian Contract Act as soon as the 
requisition order was made. In support of his contention the learned counsel placed , 
reliance upon certain provisions of the Defence of India Rules and also upon illustra- 
tion (d) to section 56 of the Contract Act. All that the Defence Regulations show is 
that the violation of a requisition order could be punished as a criminal offence. But 
no matter in whichever way the requisition order could be enforced, in substance it 
did nothing else but impose a prohibition on the use of the land during the period 
that it remained in force. The effect of such prohibition on the performance of the 
contract, we have discussed above, and we do not think that the mere fact that the 
requisition order was capable of being enforced by a criminal sanction made any 
difference in this respect. In any view this question was not raised in any of the 
Courts below and has not been indicated even in the respondents’ statement of the 
case. We do not think that it would be proper to allow this question to be raised for 
the first time beforé us, as it requires consideration of the different provisions of the 
Defence of India Act and also of the implication-of illustration (d) appended to sec- 
tion 56 of the Contract Act. ‘In our opinion, the events which have happened here 
cannot be said to have made the performance of the contract impossible and the 
contract has not been frustrated at all. The result is that the appeal is allowed, the 
judgment and decree of the High Court of Calcutta are set aside and those of the- 
courts below restored. The plaintiff will have his costs in all the Courts. 


Agent for Appellant: S. G. Banerjee. | 
Agent for Respondent No. 1: R. R. Biswas. 
G.R./K.S. — Appeal allowed.. 
[THE SUPREME COURT OF INDIA.) 
[Criminal Appellate Jurisdiction.] 
PRESENT :—B. K. MuKHERJEA, VIVIAN Bose AnD N. H. Baacwati, JJ. 
Surendra Singh and others .. Abpellants* 


v. 
The State of Uttar Pradesh .. Respondent. 


Criminal Trial—JFudgment—Essentials—Fudgment f the bench in appeal written and signed by one of the- 
members if can be pronounced after the death of that Fudge by the other Fudge. 

A judgment is the final decision of the Court intimated to the parties and to the world at large 
by formal “ pronouncement” or “delivery”? in open Court. It is a judicial Act which must be- 


$ Criminal Appeal No. 34 of 1953. 16th November, 1953/23rd November, 1953. 
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performed in a judicial way.. Small irregularities in the manner of pronouncement or mode of deli- 
„very do not matter but the substance of the thing must be there : that can neither be blurred nor left 
‘to inference and conjecture nor can it be vague. All the rest—the manner in which it is to be recorded, 
‘the way in which it is to be authenticated, the signing and sealing, all the rules designed to secure 
‘certainty about its content and matter—can be cured; but not the hard core, namely, the formal 
intimation of the decision and its contents formally declared in a judicial way inopen Court. The 
exact way it is done does not matter. In some Courts the judgment is delivered orally or read out, 
in some only the operative portion is pronounced, in some the Judgment is signed after giving notice 
to the parties and laying the drafts on the table for a given number of days for inspection. However 
much a draft judgment may have been signed beforehand, it is nothing but a draft till fo 
delivered as the judgment of the Court. y then does it crystallise into a full-fledged judgment 
-and become o tive. Upto the moment the judgment is delivered Judges have the right to change 
their mind. It follows that a Judge who delivers the judgment or causes it to be delivered by a 
brother Judge, must be in existence as a member of the Court at the moment of delivery so that he 
“can, if necessary stop delivery and say that he has changed his mind. 


Where the member of a Bench died before the judgment was delivered by his brother Judge, 
the judgment is not a valid judgment and must be set aside. 


On Appeal from the Judgment and Order dated the 5th January, 1953, of the 
High Court of Judicature at Allahabad (Lucknow Bench), Lucknow (Kidwai and 
Bhargava, JJ.) in Criminal Appeal Register No. 24 of 1952 and Capital Sentence 
Register No. 4 of 1952 arising out of the Judgment and Order dated the 1gth Jan- 
uary, 1952, of the Court of the Sessions Judge, Sitapur, in Sessions Case No. 97 of 
1951. 
` Jai Gopal Sethi, Senior Advocate (K. P. Gupta, Advocate, with him), for Appel- 
dants. ; 

G. C. Mathur, and Onkar Nath Srivastava, Advocates for Respondent. 

The Judgment of the Court was delivered by ; 

Bose, J7—We have three appellants before us. All were prosecuted for the 
murder of one Babu Singh. Of these, Surendra Singh alone was convicted of the 
murder and was sentenced to death. The other two were convicted under section 


-225, Indian Penal Code. Each was sentenced to three years’ rigorous imprisonment 
.and to a fine of Rs. 200. 


All three appealed to the High Court at Allahabad (Lucknow Bench) and 
the appeal was heard on 11th December, 1952, by Kidwai and Bhargava, JJ. Judg- 
ment was reserved. Before it could be delivered Bhargava, J., was transferred to 
Allahabad. While there he dictated a “judgment” purporting to do so on behalf 
of himself and his brother Judge, that is to say, it purported to be a joint judgment : 
he used the pronoun “ we” and not “I”. He signed every page of the “ judgment ” 
as well as at the end but did not date it. - He then sent this to Kidwai, J., at Luck- 

“now. He died on 24th December, 1952, before the “ judgment” was delivered. 
After his death, on 5th January, 1953, his brother Judge Kidwai, J., purported to 
deliver the “judgment” of the Court. He signed it and dated it. The date he - 
placed on it was 5th January, 1953. Bhargava, J.’s signature was still there and 
anyone reading the judgment and not knowing the facts would conclude that Bhar- 
gava, J., was a party to the delivery on 5th January, 1953. The appeal was dismissed 
and the sentence of death was confirmed. The question is whether this “ judgment ” 
could be validly delivered after the death of one of the two Judges who heard the 
appeal. ' DEON 

|a; The arguments covervd a wide range but we intend to confine ourselves to 
| the facts of this case and only deal with the narrower issues which arise here. 

Delivery of judgment is a solemn act which carries with it serious consequences 
for the person or persons involved. In a criminal case it often means the difference 
between freedom and jail; and when there is a conviction; with a sentence of im- 
prisonment, it alters the status of a prisoner from an.under trial to that ofa convict 3 
also the term of his sentence. starts from the moment judgment is delivered. It-ig 
therefore necessary to know with certainty exactly when these consequences start 
to take effect. For that reason rules have been drawn up to determine the manner 
in which and the time from when the-decision isto take effect and crystallise into an 
act which is thereafter. final so far as the Court delivering the judgment is concerned, 
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. Now these rules are not all the same though they are-designed to achieve the 
‘game result. The Criminal Procedure Code takes care of Courts subordinate to the 
High’ Court. Sections 366 and 424 deal with them. The High Courts have power 
to make their own rules. The power is now conferred, or rather continued, under 
Article 225 of the Constitution. 


The Allahabad High Court framed its present set of Rules in 1952. They. 
came into force on the 15th of September in that year. We are concerned with the 
following in Chapter VII dealing with the judgment and decree, namely Rules 1-4. 


These rules provide for four different situations: (1) for judgments which 
are pronounced at once as soon as the case has been heard ; (2) for those which 
are pronounced on some future date ; (3) for judgments which are oral, and (4) 
for those which are written. These rules use the word “ pronounced” in some 
places and “ delivered ” in others. Counsel tried to make capital out of this and 
said that a judgment had to be both “ pronounced” and “ delivered ” and that 
they were two different things. 


We do not intend to construe these rules too technically because they are 
designed, as indeed are all rules, to further the ends of justice and must not be viewed 
too narrowly ; nor do we desire to curtail the jurisdiction which the Privy Council 
point out is inherent in Courts to make good inherent defects caused by accidents 
such as death. As this decision of the Judicial Committee was relied on in the 
arguments we will quote the passage which is relevant here. It is at page 295 
of Firm Gokal Chand v. Firm Nand Ram!. The facts are not quite the same as here 
because the judgment was actually delivered in open Court and both the Judges 
who constituted the Bench were present and concurred in it. But before it could 
be signed, one Judge went on leave. The Rules required the judgment to be signed 
and dated at the time that it was pronounced. Their Lordships said— 

«The Rule does not say that if its requirements are not complied with the judgment shall be a 
nullity. So startling a result would need clear and precise words. Indeed the Rule does not even 
state any definite time in which itis to be fulfilled. The time is left to be defined by what is reason- 
able. The Rule from its very nature is not intended to affect the rights of parties to a judgment. 
It is intended to secure certainty in the ascertainment of what the judgment was. It is a rule which 
Judges are required to comply with for that object. No doubtin practice Judges do so comply 
‘as it is their duty to do. But accidents may happen. A udge may die after giving judgment but 
before he has had a reasonable opportunity to sign it. e Court must have inherent jurisdiction 
to supply such a defect. The case of a Judge who has gone on leave before signing the judgnfent may 
call for more comment, but even so the convenience of the Court and the interest of litigants must 

prevail. The defect is merely an irregularity. But in truth the difficulty is disposed of by sections 9b 

and 108, Civil Procedure Code.” 

That was a civil case. This isa criminal one. But section 537 of the Criminal 
Procedure Code does much the same thing on the criminal side as sections gg and 
108 do on the civil. The principle underlying them is the same. But even after 

‘ every allowance is made and every effort taken to avoid undue technicality the 
question still remains what is a judgment, for it is the “ judgment ” which decides 
the case and affects the rights and liberties of the parties; that is the core of the 
matter and, as the Privy Council say, the whole purpose of these rules is to secure 
certainty in the ascertainment of what the judgment was. The question assumes 
more importance than ever in a criminal case because of section 369 of the Criminal 

Procedure Procedure Code which provides that— 

“Save as otherwise provided by this Code or by any other law for the time being in force or, in 
the case of a High Court, by the Letters Patent or other instrument constituting such High Court 
no Court, when it has signed its judgment, shall alter or review the same except to correct a clerical 
error.” 

In our opinion, a judgment within the meaning of these sections is the final 
decision of the Court intimated to the parties and to the world at large by formal 
“€ pronouncement ” or “ delivery ” cae gee Court. It is a judicial act which must 
be performed in a judicial way. $ irregularities in the manner of pronounce- 
ment or the mode of delivery do not matter but the substance of the thing must be 
E a en nn I ne enn ER 
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there : that can neither be blurred nor left to inference and conjecture nor can it, 
be vague. All the rest—the manner in which it is to be recorded, the way in which 
it is to be authenticated, the signing and the sealing, all the rules designed to secure 
certainty about its content ‘and matter—can be cured ; but not the hard core, 
namely the formal intimation of the decision and its contents formally declared in a 
judicial way in open Court. The exact way in which this is done does not matter. 
In some Courts the judgment is delivered orally or read out, in some only the oper- 
ative portion is pronounced, in some the judgment is merely signed after giving 
notice to the parties and laying the draft on the table for a given number of days for 
inspection. ; 

An important point therefore arises. It is evident that the decision which 
is so pronounced or intimated must be a declaration of the mind of the Court as 
it is at the time of pronouncement. We lay no stress on the mode or manner of. 
delivery, as that is not of the essence, except to say that it must be done in a judicial 
way in open Court. But however it is done it must be an expression of the mind 
of the Court at the time of delivery. We say this because that is the first judicial 
act touching the judgment which the Court performs after the hearing. Every- 
thing else up till then is done out of Court and is not intended to be the operative 
act which sets all the consequences which follow on the judgment in motion. Judges 
may, and often do, discuss the matter among themselves and reach a tentative 
conclusion. That is not their judgment. They may write and exchange drafts. 
Those are not the judgments either however heavily and often they may have been 
signed. The final operative act is that which is formally declared in open Court 
with the intention of making it the operative decision of the Court. ‘That is what 
constitutes the “ judgment ”’. 

Now up to the moment the judgment is delivered Judges have the right to 
change their mind. There is a sort of locus penitentig, and indeed last minute 
alterations often do occur. Therefore, however much a draft judgment may have 
been signed beforehand, it is nothing but a draft till formally delivered as the judg- 
ment of the Court. Only then does it crystallise into a full-fledged judgment and 
become operative. It follows that the Judge who “ delivers” the judgment, or 
causes it to be delivered by a brother Judge, must be in existence as a member of the 
Court at the moment of delivery so that he can, if necessary, stop delivery and say 
that he has changed his mind. There is no need for him to be physically present 
in Court but he must be in existence as a member of the Court and be in a position 
to stop delivery and effect an alteration should there be any last minute change of 
mind on his part. If he hands in a draft and signs it and indicates that he intends 
that to be the final expository of his views it can be assumed that those are still his, 
views at the moment of delivery if he is alive and in a position to change his mind 
but takes no steps to arrest delivery. But one cannot assume that he would not have 
changed his mind if heis no longer in a position to do so.’ A Judge’s responsibility 
is heavy and when a man’s life and liberty hang upon his decision nothing can be 
left to chance or doubt or conjecture ; also, a question of public pclicy is involved. 
As we have indicated, it is frequently the practice to send a draft, sometimes a 
signed draft, to a brother Judge who also heard the case. This may be merely 
for his information, or for consideration and criticism. The mere signing of the 
draft does not necessarily indicate a closed mind. We feel it would be against 

ublic policy to leave the door open for an investigation whether a draft sent bya 
jade was intended to embody his final and unalterable opinion or was only intended 
to be a tentative draft sent with an unwritten understanding that he is free to 
change his mind should fresh light dawn upon him before the delivery of judgment. 


Views similar to this were expressed by a Full Bench of the Calcutta High 
Court consisting of nine Judges in the year 1867 in Mahomed Akil v. Assadun-nissa 
Bibee1, In that case, three of the:seven Judges who constituted the Bench handed 
in signed judgments to the Registrar of the Court. Before the judgment could be 
delivered, two of them retired and one died. A Full Bench of nine Judges w. 
ee 

1. (1867) 9 W.R. 1 (F.B.). 
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convened to consider whether the drafts of those three Judges could be accepted 
as judgments of the Court. Seton-Kerr, J., who had heard the case along with: 
them, said— 

“ Certainly as far as I can recollect, they appeared to have fully made up their minds on a subject 
which they had very seriously considered, and on which they had had abundant opportunities 
of forming a final determination. I am, however, not prepared to say that they might not on 
further consideration have changed their opinions.......... *(p. 13). 

Despite this, all nine Judges were unanimous in holding that those three opinions 
could not be regarded as judgments in the formal sense of the term. In our opinion, 
Jackson, J., expressed the law aright in these words : 


“ I have however always understood that it was necessary in strict practice that judgments should 
be delivered and pronounced in o Court. Clearly, we are met to-day for the first and only time to 
ive judgment in these appeals ; and it appears to me, beyond question, that Judges who have died or 
ve retired from the Court cannot join in the Judgment which is to be delivered to-day, and 
express their disssent from it”. (p. 5) 
Peacock, C.J., pointed out at page 30— 

“ The mere arguments and expressions of opinion of individual Judges who compose a Court, 
are not judgments. A judgment in the eye of the law is the final decision of the whole Court. It 
is not because there are nine Judges that there are nine judgments. When each of the several Judges 
of whom a simple Court is composed separately expresses his opinion when they are all assembled, 
there is still but one jud t, which is the foundation for one decree. If it were otherwise, and 
if each of the memoranda sent in on the present occasion were a judgment, there would be nine 
judgments in one case, some deciding one thing and some another, and each Judge would have to 
review his own judgment separately, if a review should be applied for”. 

We do not agree with everything which fell from the learned Chief Justice and 
the other Judges in that case but, in our opinion, the passages given above embody 
the true rule and succinctly explain the reasons for it. 


As soon as the judgment is delivered, that becomes the operative pronounce- 
ment of the Court. The law then provides for the manner in which it is to be 
authenticated and made certain. The rules regarding this differ but they do not 
form the essence of the matter and if there is irregularity in carrying them out it is 
curable. Thus, if a judgment happens not to be signed and is inadvertently acted 
on and executed, the proceedings consequent on it would be valid because the 
judgment, if it can be shown to have been validly delivered, would stand good 
despite defects in the mode of its subsequent authentication. 


After the judgment has been delivered provision is made for review. One 
provision is that it can be freely altered or amended or even changed completely 
without further formality, except notice to the parties and a re-hearing on the point 
of change should that be necessary, provided it has not been signed. Another 
is that after signature a review properly so called would lie in civil cases but none 
in criminal ; but the review, when it lies, is only permitted on very narrow grounds. 
But in this case the mere fact that a Judge is dead and so cannot review his judg- 
ment does not affect the validity of the judgment which has already been delivered 
and has become effective. For this reason, there is a distinction between judg- 
ments which have not been delivered and so have not become operative and those 
which have. In the former case, the alteration is out of Court. It is not a judicial 
act. It is only part of a process of reaching a final conclusion ; also there ‘is no 
formal public declaration of the Judges’ mind in open Court and consequently’ 
there is no “judgment ” which can be acted upon. But after delivery the altera- 
tion cannot be made without notice to the parties and the proceedings must take 
place in open Court, and if there is no alteration there is something which is final 
and conclusive and: which can at once be acted upon. The difference is this. In’ 
the one case, one cannot know, and it would be against public policy to enquire, 
whether the draft of a judgment is the final conclusion of the Judge or is only a 
tentative opinion subject to alteration and change. In the second case, the Judge 
has publicly declared his mind and cannot therefore change it without notice to 
the parties and without hearing them afresh when that is necessary ; and if there 
is no change the judgment continues in force. By change we mean an alteration 
of the decision and not merely the addition or subtraction of part of the reasoning. 


/ 
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Our conclusion is that the judgment which Kidwai, J., purported to deliver 
on 5th January, 1953, was nota valid judgment because the other member of the 
Bench died before it could be delivered. : 

The appeal is allowed and the order of the High Court which purports to 
be its judgment is set aside. As it is no longer possible for the Bench which heard 
the appeal and,the confirmation proceedings to deliver a valid judgment we send 
the case back to the High Court for re-hearing and delivery of a proper judgment. 

Bose, 7.t—The Order for stay dated the 25th May, 1953, has now expended 
itself. ` The death sentence cannot be carried out as there is no valid decision of 
the appeal and no valid confirmation. The position regarding that is as it was 
-when the appeal was made to the High Court. The second and the third appellants 
will surrender to their bail as they are now relegated to the position which they 
occupied when the appeal was filed in the High Court. 


Agent for Appellants : Naunit Lal. 
Agent for Respondent : C. P. Lal. 


G.R/KS. —— Appeal allowed, 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 5 
Present :—B. K. Mugrerjea, VIVIAN Bose anb N. H. Buacwati, JJ. 
Sree Sree Ishwar Sridhar Jew ..  Petitioner* 
Mst. Sushila Bala Dasi and others .. Respondents. 


XN 

Hindu Law—Religious endowment—Deduation to idol—Absolute or partial—Test—Adverse possession—- 
Sevait— If can claim adverse possession against idol. 

It is quite true, that a dedication may be either absolute or partial. The property may be given 
„out and out to the idol, or it may be subjected to a charge in favour of theidol. “‘ The question whether 
ithe idol itself shall be considered the true beneficiary, subject toa charge in favour of the 
heirs or specified relatives of the testator for their upkeep, or that, on the other d, these heirs shall 
ibe considered the true beneficiaries of the property, subject to a charge for the upkeep, worship and 
expenses of the idol, is a question which can only be settled by a conspectus of the entire provisions 
of the will”? Pande Har Narayan v. Surqj Kunwari, (1921) L.R. 48 I.A. 143 (145, 146): The fact that 
the right to reside in the premises dedicated to idol was given to the sevaits does not detract from 
the absolute character of the dedication. Gnanendra Nath Das v. Surendra Nath Das, £1920) 24 
C.W.N. 1026 (1030) (P.C.), relied on. 


No shebait can, so long as he continues to be the sevait, ever claim adverse possession against 
the idol. No dealing of his with the property dedicated to the idol could afford the basis of a claim 
by him for adverse possession of the property agedinst the idol. Surendra Krishna R» v, Shree Shree 
Ishwar Bhubaneshwart Thakurani, (1932) E. R. 6o Cal. 54 (77), referred to. 

On Appeal from the Judgment and Decree dated the 5th March, 1951, of the 
High Court of Judicature at Calcutta (Harries, C.J. and Banerjee, J.) in Appeal 
from Original Decree No. 118 of 1950 arising out of the Judgment and Decree 
„dated the 15th June, 1950, of the said High Court in its Ordinary Original Civil 
‘Jurisdiction in suit No. 2379 of 1948: : 

f N. C. Chatterjee, Senior Advocate (S. N: Mukherjee, Advocate, with him), for 
Appellant. 
N. N. Bose, Senior Advocate (AK . Duit, Advocate, with him), for Respondent 


“No. 1 in Civil Appeal No. 201 of 1952 and the Petitioner in petition for special 
leave to appeal. 


M. C. Setaload, Attorney-General for India, (B. Sen, Advocate, with him), 
for Respondents Nos. 1, 2 and 3 in petition for special leave to appeal. 





ie $ 23rd November, 1953. oo : f ; ms 
Civil Appeal No. 201 of 1952 with petition _ 16th November, cee: 8 
‘for special leave-to Appeal No. 234 of 1953. => Shee eget OR Mig ee Sib 
8 


56 - THE MADRAS LAW JOURNAL REPORTS. | [1954 


The Judgment of the Court was delivered by 
` Bhagwati, 7—This is an appeal on a certificate under Article 133 (1) of the 
Constitution from a judgment and decree passed by the Appellate Bench of the 
High Court of Calcutta, modifying on appeal the judgment and decree passed by 
Mr. Justice Bose on the original side of that Court. 


One Dwarka Nath Ghosh was the owner of considerable moveable and im- 
moveable properties. On the 1oth June, 1891, he made and published his last will 
and testament whereby he dedicated to his family idol Shree Shree Ishwar Sridhar 
Jew his two immoveable properties, to wit premises Nos. 41 and No. 40/1, Grey 
Street, in the city of Calcutta. He appointed his two sons Rajendra and Jogendra 
executors of his will and provided that his second wife Golap Sundari and the two 
sons Rajendra and Jogendra should perform the seva of the deity and on their death 
their heirs and successors would be entitled to perform the seva. 


Dwarka Nath died on the 16th March, 1892, leaving him surviving his widow 
Golap Sundari and his two sons, Rajendra and Jogendra. On the rgth July, 1899, 
Rajendra made and published his last will and testament whereby he confirmed the 
dedication made by Dwarka Nath with regard to premises Nos. 41 and 40/1,‘Grey 
Street and appointed his brother Jogendra the sole executor thereof. He died on 
the 31st January, 1900 and Jogendra obtained on the 24th April, 1900, probate of 
his said will. Probate of the will of Dwarka Nath was also obtained by Jogendra 
on the gist August, 1909. 

On the 4th September, 1909, Bhupendra, Jnanendra and Nagendra then a 
minor, the three sons of Rajendra filed a suit, being suit No. 969 of 1909, on the 
original side of the High Court at Calcutta against Jogendra, Golap Sundari and 
Padma Dassi, the widow of Sidheswar, another son of Rajendra, for the construction 
of the wills of Dwarka Nath and Rajendra, for partition and other reliefs. The idol 
was not made a party to this suit. The said suit was compromised and on the 24th 
November, 1910, a consent decree was passed, whereby Jogendra and Golap Sundari 
gave up their rights to the sevayatship and Bhupendra, Jnanendra and Nagen- 
dra became the sevaits of the idol, a portion of the premises No. 41, Grey Street, 
was allotted to the branch of Rajendra and the remaining portion was allotted to 
Jogendra absolutely and in consideration of a sum of Rs. 6,500 to be paid to the 
plaintiffs, Jogendra was declared entitled absolutely to the premises No. 40/1, Grey 
Street. The portions allotted to Jogendra were subsequently numbered 40/2-A, 
Grey Street and the portion of the premises No. 41, Grey Street, allotted to the 
branch of Rajendra was subsequently numbered 41-A, Grey Street. 


Jogendra died on the 5th August, 191 I, leaving a will whereby he appointed 
his widow SushiJabala the executrix thereof. She obtained probate of the will on 
the 6th August, 1912. . 


Disputes arose between Bhupendra, Jnanendra and Nagendra, the sons of 
Rajendra and one Kedar Nath Ghosh was appointed arbitrator to settle those dis- 
putes. The arbitrator made his award dated the 12th October, 1920, whereby he 
allotted premises No. 41-A, Grey Street, Fena to Nagendra as his share of the 
family properties. Nagendra thereafter executed several mortgages of the said 
premises. The first mortgage was created by him in favour of Snehalata Dutt on the 
1gth May, 1926. The second mortgage was executed on the 4th June, 1926 and the 
third mortgage on the 22nd February, 1927. On the 23rd February, 1927, Negendra 
executed a deed of settlement of the said premises by which he appointed his wife 
Labanyalata and his wife’s brother Samarendra Nath Mitter trustees to carry out the 
directions therein contained and in pursuance of the deed of settlement he gave up 
possession of the said premises in favour of the trustees. i 


Snehalata Dutt filed in the year 1929 a suit, being Suit No. 1042 of 1929, 
against Nagendra, the trustees under the said deed of settlement and the puisne 
mortgagees, for realisation of the mortgage security. A consent decree was passed 
in the said suit on the gth September, 1929. Nagendra died in June, 1931 and the 
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said premises were ultimately put up for sale in execution of the mortgage decree 
and were purchased on the gth December, 1936, by Hari Charan Dutt, Hari Pada ` 
Dutt and Durga Charan Dutt for a sum of Rs. 19,000. A petition made by the 
purchasers on the 12th January, 1937, for setting aside the sale was rejected by the 
Court on the 15th March, 1937. Haripada Dutt died on the 3rd June, 1941, leaving 
him surviving his three sons, Pashupati Nath Dutt, Shambhunath Dutt and Kashi- 
nath Dutt, the Appellants before us. Haricharan Dutt conveyed his oae-third share 
in the premises to them on the 4th March, 1944 and Durga Charan Dutt conveyed 
his one-third share to them on the grd May, 1946. They thus became entitled to 
the whole of the premises which had been purchased at the auction sale held on the 
gth December, 1936. 


On the rgth July, 1948, the family idol of Dwarka Nath, Sree Sree Iswar Sridhar 
Jew by its next friend Debabrata Ghosh, the son of Nagendra, filed the suit, out of 
which the present appeal arises, against the Appellants as also against Sushilabala 
and the two sons of Jogendra by her amongst others, for a declaration that the pre- 
mises Nos. 41-A and 40/2-A, Grey Street, were its absolute properties and for posses- 
sion thereof, for a declaration that the consent decree, dated the 24th November, 
1910, in Suit No. 969 of 1999 and the award dated the 12th October, 1920 and the 
dealings made by the heirs of Jogendra and/or Rajendra relating to the said pre- 
mises or any of them purporting to affect its rights in the said premises were invalid 
and inoperative in law and not binding on it, for an account of the dealings with 
the said premises, for a scheme of management of the Debutter properties and 
for its worship, for discovery, receiver, injunction and costs. 


Written statements were filed by the Appellants and by Sushilabala and the two 
sons of Jogendra denying the claims of the idol and contending inter alia that there 
was no valid or absolute dedication of the suit properties to the idol and that the 
said premises had been respectively acquired by them by adverse possession and 
that the title of the idol thereto had been extinguished. 


The said suit was heard by Mr. Justice Bose who declared the premises No. 
41-A, Grey Street, to be the absolute property of the idul and made the other decla- 
rations in favour of the idol as prayed for. The idol was declared entitled to posses- 
sion of the said premises with mesne profits for three years prior to the institution cf 
the suit till delivery of possession, but was ordered to pay as a condition for re- 
covery of possession of the said premises a sum of Rs. 19,000 to the Appellants with 
interest thereon at the rate of 6 per cent. per annum from the 1gth July, 1945, till 

ayment or till the said sum was deposited in court to the credit of the suit. The 
earned Judge however dismissed the suit of the idol in regard to the premises Nos. 
40/2-A, Grey Street, as in his opinion, Sushilabala as executrix to her husband’s 
estate and her two sons had acquired title to the said premises by adverse posses- 
sion and the title of the idol thereto had been extinguished. , 


The Appellants filed on the 18th August, 1950, an appeal against this judgment 
being Appeal No. 118 of 1950. The idol filed on the 20th November, 1950, cross- 
objections against the decree for Rs. 19,0co and interest thereon as also the dismiss- 
fal of the suit in regard to the premises No. 40/2-A, Grey Street. The appeal and 
the cross-objections came on for hearing before Harries, C.J. and S. N. Banerjee, J., 
who delivered judgment on the 5th March, 1951, dismissing the said appeal and 
allowing the cross-objection in regard to Rs. 19,000 filed by the idol against the 
Appellants. In regard however to the cross-objection relating to premises No. 40/2-A, 
Grey Street, which was directed against Sushilabala and the two sons of Jogendra, 
the learned Judges held that the cross-objection against the co-respondents was 
not maintainable and dismissed the same with costs. - 


The Appellants filed on the 31st May, 1951, an application for leave to prefer 
an appeal to this Court against the said judgment and decree of the High Court at 
Calcutta. A certificate under Article 133 (1) of the Constitution was granted on the 
4th June, 1951 and the High Court admitted the appeal finally on the 6th August, 
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_ 1951. On the 22nd November, 1951, the idol applied to the High Court for leave to 
file cross-objections against that part of the judgment and decree of the High Court 
which dismissed its claims with regard to the premises No. 40/2-A, Grey Street. 
The High Court rejected the said application stating that there was no rule allowing 
cross-objections in the Supreme Court. The said cross-objections were however 
printed as additional record. 


By an order made by this Court on the 24th May, 1953, the petition of the idol 
for filing cross-objections in this Court was allowed to be treated as a petition for 
special leave to appeal against that part of the decree which was against it, subject 
to any question as to limitation. ‘The appeal as also the petition for special leave to 
appeal mentioned above came on for hearing and final disposal before us. The 
appeal, was argued but so far as the petition for special leave to appeal was 
concerned, the parties came to an agreement whereby the idol asked for leave 
to withdraw the petition on certain terms recorded between the parties. The 
petition for special leave was therefore allowed to be withdrawn and no objec- 
tion now survives in regard to the decree passed by the Trial Court dismissing 
the idol!’s claim to the premises No. 40/2-A, Grey Street. The appeal is concerned 
only with the premises No. 41-A, Grey Street. 


It was contended on behalf of the Appellants that the dedication of the premises: 
No. 41, Grey Street, made by Dwarka Nath under the terms of his will was a partial 
dedication, and that his sons Rajendra and Jogendra and his widow Golap Sundari, 
who were appointed sevayats of the idol were competent to deal with premises No. 
41, Grey Street, after making due provision for the idol as they purported to do by 
the terms of settlement dated the 24th November, 1910o. It was further contended 
that Nagendra by virtue of the award dated the 12th October, 1920, claimed to be 
absolutely entitled to the premises No. 41-A, Grey Street and that his possession of 
the said premises thereafter became adverse which adverse possession continued 
for upwards of 12 years extinguishing the right of the idol to the said premises. 


The first contention of the Appellants is clearly untenable on the very language 
of the will of Dwarka Nath. Clause 3 of the said will provided :— i 


“ With a view to provide a permanent habitation for the said deity, I do by means of this will 
dedicate the aforesaid immovable property, the said house No. 41, Grey Street, together with land 
thereunder to the said Sri Sri Issur Sridhar Jew. With a view to provice for the expenses of his dail 
(and) periodical Sheba and festivals, etc. The g$ Cattahs (three and half Cattahs) of rent free lan 
more or less that I have on that very Grey Street No. 40/1..........-..00- This also I dedicate to 
the Sheba of the said Sri Sri Sridhar Jew Salagram Sila Thakur. On my demise none of my heirs 
and representatives shall ever be competent to take the income of the said land No. 40/1 and spend 
{the same) for household expenses. If there be any surplus left after defraying the Debsheba expenses 
the same shall be credited to the said Sridhar Jew Thakur’s fund and with the amount so deposited 
repairs, etc., from time to time will be effected to the said house No. 41 with å view to preserve it 
and the taxes, etc.,in respect of the said two properties will be paid.......... For the purpose of the 
carrying on the daily (and) periodical, sheba and the festivals, etc., of the said Sri Sri Issur Srichar Jew 
Salagram Sila Thakur my said second wife Srimati Golap Moni Dasi, and 1st Sriman Rajendra Nath 
and 2nd Sriman J dra Nath Ghose born of the womb of my first wife on living in the said house No. 

1, Grey Street, dedicated by me shall properly and agreeably to each other perform the sheba, etc., of 
a Sri Sri Issur Sridhar Jew Salagram Sila Thakur and on the death of my said two sons their repre- 
sentatives, successors and heirs shall successively perform the sheba in the aforesaid manner and the 
executors appointed by this will of mine having got the said two properties registered in the Calcutta 
Municipality in the name of the said Sri Sri Issur Sridhar Jew Thakur shall pay the municipal taxes, 
‘etc. and shall take the municipal bills in his name. None of my representatives, heirs, successors, 
executors, administrators or assigns shall have any manner of interest in or right to the said two 
.debutter properties and no one shall ever be competent to give away or effect sale, or mortgage in 
wespect of the said two properties nor shall the said two properties be sold on account of the debts 


of any one”. 


It is quite true, that a dedication may be either absolute or partial. The property : 
may be given out and out to the idol, or it may be subjected to a charge in favour 
.of the idol. 


“The question whether the idol itself shall be considered the true beneficiary, subject to a 
charge in favour of the heirs or specified relatives of the testator for their upkeep, or that, on the 
„other hand, these heirs shall be considered the true beneficiaries of the property, subjectsto a 
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charge for the upkeep, worship and expenses of the idol, is a question which can only be settled 
by a conspectus of the entire provisions of the will”: Pande Har Narayan v. Surja Kunwar. 

What we find here in clause 3 of the will is an absolute dedication of the pre- 
mises No. 41, Grey Street, to the idol as its permanent habitation with only the right 
given to the sevayats to reside in the said premises for the purposes of carrying on 
the daily and periodical seva and the festivals, etc., of the deity. The said premises 
are expressly declared as dedicated to the deity. They are to be registered in the 
municipal records in the name of the deity, the municipal bills have got to be taken 
also in his name and none of the testator’s representatives, heirs, successers, execu~ 
tors, administrators or assigns is to have any manner of interest in or right to the said 
premises or is to be competent to give away or effect sale, mortgage, etc., of the said 
premises. There is thus a clear indication of the intention of the testator to abso- 
lutely dedicate the said premises to the deity and it is impossible to urge that there 
was a partial dedication of the premises to the deity. The only thing which was 
urged by Shri N. C. Chatterjee in support of his contention was that the right to re- 
side in the premises was given to the ssvayats and that according to him detracted 
from the absolute character of the dedication. This argument however cannot avail 
the Appellants. It was observed by Lord Buckmaster in delivering the judgment of 
the Privy Council in Gnanendra Nath Das v. Surendra Nath Das? :— 

“ Tn that case it is provided that the Shebait for the time being shall be entitled to reside with 
his family in the said dwelling-house, but the dwelling house itself is the place specially set apart for 
the family idols to which specific reference is made in the Will, and in their Lordships’ opinion the 
gift is only a perfectly reasonable arrangement to secure that the man in whose hands the supervi- 
sion of the whole estate is vested should have associated with his duties the right to reside in this named 
dwelling place.” 

The first contention of the Appellants therefore fails and we hold that the dedication 
of the premises No. 41, Grey Street, to the idol was an absolute dedication. 


As regards the second contention, viZ., the adverse possession of Nagendra, 
it is to be noted that under the terms of clause 3 of the will of Dwaraka Nath the 
representatives, successors and heirs cf his two sons, Rajendra and Jogendra, were 
successively to perform the seva in the manner therein mentioned and Nagendra 
was one of the heirs and legal representatives of Rajendra. He was no doubt 
a minor on the 24th November, 1910, when the terms of settlement were «arrived 
at between the parties to the suit No. 969 of 1909. His two elder brothers, Jnanendra 
and Bhupendra, were declared to be the then sevayais, but a right was reserved 
to Nagendra to join with them as a sevayat on his attaining majority. So far 
as Nagendra is concerned there is a clear finding of fact recorded by Mr. Justice 
Bose on a specific issue raised in that behalf, viz., 

“Did Nagendra act as shebait of the Plaintiff deity under the wills of Dwarka Nath Ghosh 
and Rajendra Nath Ghosh ?” 


—that he did act as such shebait and that his possession of the premises 
No. 41-A, Grey Street, was referable to possession on behalf of the idol. This finding 
was not challenged in the Appeal Court and it is too late to challenge the same 
before us. If Nagendra was thus a sevayat of the idol it could not be urged that 
his possession could in any manner whatever be adverse to the idol and his dealings 
with the said premises in the manner he purported to,do after the 12th October, 
1920, could not be evidence of any adverse possession against the idol. The position 
of the sevayat and the effect of his dealings with the property dedicated to the idol 
has been expounded by Rankin, C.J., in Surendrakrishna Ray v. Shree Shree Ishwar 
Bhubaneshwart Thakurani? : 

“ But, in the present case, we have to see whether the possession of two joint shebaits becomes 
adverse to the idol, when they openly claim to divide the property between them. The fact of their 


_ possession is in accordance with the idol’s title, and the question is whether the change made by 
them, in the intention with which they hold, evidenced by an application of the rents and profits to 


their own purposes and other acts, extinguishes the idol’s right. I am quite unable to hold that it 
does, because such a change of intention can only be brought home to’ the idol by means of the she- 
LE I aR DIS SOR ERs / ea ne er 


1. (1921) L.R. 48 LA. 143, 145, 146. 3. (1932) I.L.R. 60 Cal. 54 at p. 77- 
2. (1920) 24 C.W.N. 1026 at p. 1030. 952) 
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bait’s knowledge and the idol can only react to it by the shebait. Adverse possession in such 
circumstances, is a notion almost void of content. True, any heir or perhaps any descendant of 
the founder can bring a suit against the shebaits on the idol’s behalf and, in the present case, it 
may be said that the acts of the shebaits must have been notorious in the family. But such persons 
have no legal duty to protect the endowment and, until the shebait is removed or controlled by 
the Court, he alone can act for the idol ”. 
We are in perfect accord with the observations made ty Rankin, C.J. If a shebait 
by acting contrary to the terms of his appointment or in breach of his duty as such 
shebait) could claim adverse possession of the dedicated property against the idol it 
would be putting a premium on dishonesty and breach of duty on his part and no. 

roperty which is dedicated to an idol would ever be safe. The shebait for the time 
bene is the only person competent to safeguard the interests of the idol, his posses- 
sion of the dedicated property is the possession of the idol whose sevait he is, and 
no dealing of his with the property dedicated to the idol could afford the basis of a 
claim by him for adverse possession of the property against the idol. No shebait 
can, so long as he continues‘to be the sevait, ever claim adverse possession against 
the idol. Neither Nagendra nor the Appellants who derive their title from the 
auction sale held on the gth December, 1936, could therefore claim to have perfected 
their title to the’premises No, 41-A, Grey Street, by adverse possession. The second 
contention of the Appellants also therefore fails. 

The further contention urged on behalf of the Appellants in regard, to the 

disallowance of the sum of Rs. 19,000 by the appeal Court could not be and -was 
not seriously pressed before us and does not require any consideration. 


The result therefore is that the appeal fails and must stand dismissed with 
Agent for Appellant : P. K. Chatterjee. 


Agent for Respondent No. 1 in Civil Appeal No. 201 of 1952 and for Peti- 
tioner in Petition No. 234 of 1953 : Sukumar Ghose. 


Agent for Respondents Nos. 1, 2 and 3 in Petition No. 234 of 1953: P. K. 


Ghose. 
G.R./K.S. — Appeal dismissed. 
[THE SUPREME COURT OF INDIA] 
(Civil Appellate Jurisdiction. 


Present :—B. K. Muguerjea, Vivian Bose anp N. H. Buacwatt, JJ. 
Lala Durga Prasad and another ‘ .- Appellants* 


. o à 
Lala Deep Chand and others .. Respondents. 


Specific performance—Agreement for sals of land—Subsequent sale by vendor to another—Suit Sor specific 
ormance against the vendor and the transferee with notice of sale—Proper form of decree—Appropriats order 
as to the balance amount of consideration deposited in court by plaintiff —Vendor, an evacuee in Pakistan and 
Custodian in charge—Effect— Equities. 
In a suit for specific performance of a contract for sale of land inst the vendor and the sub- 
sequent transferee with notice of the prior agreement for sale to the plaintiff, 


Held : The proper form of decree is to direct specific performance of the contract between the 
vendor and the plaintiff and direct the subsequent transferee to join in the conveyance so as to pass 
on the title which resides in him to the plaintiff. He does not join in any special covenants 
made between the plaintiff and his vendor ; all he does is to pass on his title to the plaintiff. 


Kafiladdin v. Samiraddin, A.I.R. 1931 Cal. 67, approved. 


It would not be right to la down that in every case the balance of the purchase money should 
be paid to the subsequent eree up to the extent of the consideration paid by him. ‘There may 
be is boa between the vendor and the subsequent transferee which would make that umproper, 
so unless they fight the question out as between themselves and it is decided as an issue in the case, 
the normal rule should be to require that the money be paid to the vendor. But where the vendor 
was in Pakistan beyond the jurisdiction of the Indian Courts, it would te inequitable to leave the 
subsequent transferee to pursue what in all probability is only a will-o’-the-wisp and to augment 
Se 


* Civil Appeal No. 86 of 1950., 18th November, ‘1953. 
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the estate of the evacuee vendor by what would appear to be an unjust enrichment. This is an 
equitable relief and the court has a wide discretion. [Where the Custodian was joir ed and given 
an opportunity to show cause, the Court directed the repayment to the transferee of the portion 
of the amount to which he was entitled.} f 


On Appeal from the Judgment and Decree dated the 12th May, 1949, of the 
High Court of Judicature at Allahabad (Seth, Agarwal and Wanchoo, JJ.), in 
First Appeal No. 410 of 1943, arising out of the Judgment and Decree dated the 
28th April, 1943, of the Court of the First Civil Judge of Meerut in Original Suit 
No. 4 of 1942. 

S. K. Dar, Senior Advocate (Ram Kumar and B. S. Shasiri, Advocates, with him) 
for Appellants. 
` G. S. Pathak, Senior Advocate (G. C. Mathur, Advocate, with him) for Res- 
pondent No. 1. i 


Jagdish Chandra, Advocate for the Custodian of Evacuee Property, U.P. 


The Judgment of the Court was delivered by : 

Bose, 7.—This appeal arises out of a vendee’s suit for specific perform>nce 
of a contract cf sale dated 7th February, 1942. The vendor is the first defendant 
whom we will call the Nawab as that is how he has been referred to in the Courts 
below. He is now in Pakistan and his property has been taken over by the Custodian, 
U. P. The plaintiff is the vendee and the second and third defendants, who appeal, 
are subsequent purchasers. 


The only question which we are asked to decide here, except for certain 
subsidiary matters, is whether the agreement of 7th February, 1942, was a concluded 
one. The plaintiff’s case is that on that date the Nawab agreed to sell the plaint 
property to him for Rs. 62,000 and accepted Rs. 10,000 as earnest money the same 
day. Later, namely on 4th April, 1942, the Nawab sold the same property to the 
appellants for a s m of Rs. 72,000. The plaintiff states that the appellants had 
notice of his prior agreement. : ‘ 

The appellants’ case is tat the plaintiff’s so called agreement of 7th February, 
1942, was not a concluded one as the parties never reached finality. They raised 
a number of other defe .ces such as misrepresentation and fraud, an agreement with 
the Nawab prior to that of the plaintiff, lack of knowledge of the plaintiff’s agree- 
ment and so forth. But all those positions were abandoned in this Court and the 
only point argued, aside from certain subsidiary ones with which we shall deal 
later, was whether, the parties reached finality on 7th February, 1942. 


The learned trial’ Judge held, among other things, that there was no con- 
cluded contract and so dismissed the suit. In the High Court the appellate Bench 
which heard the appeal differed. Harish Chandra, J., held that the parties 
-eached finality while Kaul, J., differing from him agreed with the: trial Court and 
held they had not. The matter was accordingly referred to a Full Bench of three 
Judges. All three held that there was a concluded contract. In view ‘of this, the 
appeal was allowed and the plaintiff’s suit was decreed on condition that the plaintiff 
deposit Rs. 62,000 in Court. This he did. Defendants 2 and 3, who are subse- 
quent purchasers, appeal. : 

The plaintiff and the appellants were prepared to compromise in this Court 
on terms that the plaintiff should get the property and the appellants be paid 
Rs. 62,000 to compensate them for the Rs. 58,000 which they said they had paid 
to the Nawab for their subsequent purchase and for the loss of the property. (The 
plaintiff said the appellants paid the Nawab Rs. 72,000 and not Rs. 58,000 but 
there is no finding about this). As the Nawab’s estate has vested in the Custodian 
U. P. we thought it proper to join him in this appeal in case he should later lay 
claim to the plaintiff’s Rs. 62,000. The fears of the parties regarding the Custodian 
U. P. were justified, for he refused to compromise and claimed the Rs. 62,000 
despite the fact that the Nawab had already been paid Rs. 58,000. His learned 
counsel stated that it was for him to decide whether anything had been paid to 
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the Nawab and if so how much and for him to decide what should be done with 
the Rs. 62,000. In view of that we have been obliged to proceed with the appeal. 


The differing opinions of the various learned Judges who have handled this 
case show that the evidence is nicely balanced. The question of burden accordingly 
assumes importance, as also another guide which Judges of experience have applied 
through the years. When the question is one of fact and is of a simple nature it is 
useful to collect facts which are admitted or proved beyoni doubt and then see 
which case fits in with those facts. They are useful as pointers to show the way. 


Now the question here is one of fact. The plaintiff founds on a contract 
which the defendants deny. He must therefore prove it. The initial burden is 
on him. He relies on two facts in the plaint. The first is that he paid a sum of 
Rs. 10,000 to the Nawab on 7th February, 1942, by two cheques. The Nawab 
accepted this money and cashed the cheques and the money went into his own 
account in his Bank. The second is that the Nawab gave the plaintiff a receipt 
on that date for this money. These two facts are admitted. 


The receipt (Ex. 35-G) is signed by the Nawab and is in these terms: 


7th February 1942. . 
It is further declared that the sale deed would be executed within three months and that in default 
the contract would be deemed cancelled ”. 
This is the language of a completed contract and if there was nothing more the 
plaintiff would succeed. The burden therefore shifts because of the Nawa s 
unqualified admission in this document. We must accordingly turn to the defen- 
dant’s pleadings and their evidence to see how this burden is discharged. 


The Nawab’s plea in the main is one of fraud and misrepresentation. In 
his written statement he says that there was a previous contract with the appellants 
for Rs. 58,000 and that they paid him Rs. 6,000 as earnest money on 5th February,’ 
1942. After this, the plaintiff’s broker Chattar Sen told him (the Nawab) falsely 
that the appellants had backed out and that in view of this it would pay the Nawab 
to accept the plaintiff’s offer of Rs. 62,000. The Nawab believing this to be true 
entered into the contract of 7th February, 1942, with the plaintiff and accepted 
Rs. 10,000 as earnest money. He concludes— 

“ The talk, on the plaintiff's behalf, about payment of the earnest money conducted through 
Chattar Sen, Broker, was wholly based on fraud and deception and so it is not binding ”. 

Stopping there. There is implicit in'this plea of fraud and misrepresentation 
an averment that the contract was valid and binding till set aside at the option 
of the Nawab who was the defrauded party. 


The only other plea relevant to this matter is the following : 


“ All the conditions of sale can under no circumstance be taken as fulfilled and deemed as Sait 

accompli between the plaintiff and the answering defendant; and, for this reason also, the talk 
between them about the moabeda is not enforceable”. 
This is as vague as it can be and is the kind of woolly pleading which a party who 
is not sure of his facts and case usually makes ; no particulars are furnished. But 
apart from that, here again the motif of the theme is that there was a concluded 
contract which fell to the ground because certain conditions, presumably conditions 
precedent, were not fulfilled. In any case, this does not explain the receipt, and 
the circumstances in which it came to be given apart from the explanation which 
is contained in the plea of fraud. But that, as we have said, imports the important 
averment that there was a concluded contract which bound both sides until it was 
set aside at the option of the defrauded party. ` : 


. The appellants’ pleas follow the same pattern. It is true that in paragraph 
26 of their written statement they start ‘by saying that : 
1. “No agreement was entered into etc........ Po eh ; 
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but they explain that by saying that ja l 


“ whatever proceedings were taken concerning the plaintiff’s moabeda....were taken by 

defrauding and misrepresenting etc............ and consequently the moabeda relied on by the 
plaintiff is legally invalid ”. 
The same theme of fraud and misrepresentation is carried through to paragraphs 
27 and 28. There is no clear cut plea that there was rever at any time a con- 
cluded agreement and there is no attempt to explain away the receipt, Ex. 35-G 
or to show the circumstances in which it came to be made. 


The issues reflect these pleadings and no issue asks in clear cut terms whether 
the parties had reached finality, nor is the burden anywhere laid on the Nawab 
and the appellants to explain away the receipt, Ex. 35-G. ° 


Before: turning to the oral evidence, it will be as well to advert to another 
fact which is beyond dispute and to examine the Nawab’s conduct before the 
suit. The fact to which we refer is the value of the property in dispute. It was 
admitted before us by both sides that the property was at that date (7th February, 
1942) worth well over Rs. 1,08,000. The Jand in dispute is 187 bighas 17 biswas 
in extent. Of this, only a portion (the most valuable portion) 35 bighas in extent’ 
was worth at least Rs. 1,08,000. This is proved by the plaintiff, P.W. 1, and the’ 
appellants’ learned counsel actually relied on this in support of his arguments on’ 
another point. The significance of this is that it was very much to the plaintiff’s 
advantage to snap up property worth Rs. 1,08,000 for Rs. 62,000. It was to thé 
Nawab’s advantage to back out of that agreement if he could. We advert to this 
because the plea now put forward is not that the Nawab was unwilling to sell but 
that the plaintiff was unwilling to buy and consequently it was the plaintiff who 

to clinch the bargain despite the payment of Rs. 10,000 which the Nawab 
said in his receipt he was accepting as earnest money. 

‘ The other fact to which we refer is the Nawab’s conduct shortly before the 
suit. Here again we refer to a series of facts which are proved beyond dispute. 
It will be remembered that the Rs. 10,000 were paid and accepted on 7th February, 
1942, and that thè receipt, Ex. 35-G, was passed on that date. The sale in the 
appellants’ favour was executed on 4th April, 1942 and was registered on gth April, 
1942. On the same day (gth April, 1942) the plaintiff wrote to the Nawab (Ex. 41) 
saying— ; 

“I have heard a rumour today that you have executed a sale deed in respect of the property 
in favour of some one else. Ido not believe this rumour but it has upset me somewhat because such 
a thing was never expected of you”. 

The Nawab did not reply to this letter at once but on 15th April, 1942, he sent the 
plaintiff his Rs. 10,000 (less Rs. 9) without offering a word of explanation. The 

laintiff replied on 22nd April, 1942 (Ex. 25) and insisted on his contract of 7th 
Pebriary, 1942, being carried through. It was not until 29th April, 1942, that the 
Nawab attempted any explanation of his conduct. His manager wrote to the 
plaintiff on that date (Ex. 48). He there charged Chattar Sen with misrepre- 
sentation and then set out a prior agreement in favour of the appellants and said— 

“Hence in order to save ourselves from the clutches of law we were compelled to execute the 
deed of exchange and sale deed in favour of [the appellants] ”. 

There is not a syllable in this letter to suggest that the plaintiff and the Nawab 
had not reached finality on 7th February, 1942. A party, therefore, who sets up 
a plea of this kind which involves a simple issue of fact which goes to the root of the 
whole transaction for the first time in his evidefice, is naturally at a disadvantage. 

In looking at the oral evidence it will be as well to examine the events in the 
order in which the various parties say they occurred. It will then’ be easier to 
see them in their proper perspective.- 3 

The fourth defendant Mohd. Akram Khan was the Nawab’s manager. The 
defendants’ case (that is to say, the case of both the Nawab and the appellants). 
is that the appellants approached the Nawab’s manager on 24th November, 1941 
and offered to buy 1/5 share of the property in suit in exchange for a house and 
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the remaining 4/5 for a oes They were told that the Nawab wanted 
Rs. 58,000 and a deposit of Rs. 6,000 as earnest money. They did nothing further 
till 4th February, 1942. In the meanwhile, both the Nawab and his manager had 
several interviews with the plaintiff’s broker Chattar Sen. The broker was told 
that the appellants had made an offer of Rs. 50,000 and then bargaining between 
the broker and the manager and the Nawab ensued. 


It is evident from this that, according to the defendants’ case, “the Nawab 
had two prospective purchasers before him and that he, quite naturally, tried to 
see which of the two would give him a higher price. 


According to the defendants, nothing further happened until 4th February, 1942. 
The Nawab’s manager tells us that the appellants accepted the Nawab’s terms 
on that date, namely, Rs. 58,000 in place of Rs. 50,000 and on the following day 
paid Rs. 6,000 as earnest money. 


The day after this, namely, 6th February, 1942, the plaintiff’s broker wrote to the 
Nawab’s manager (Ex. A-1) and said that his client was prepared to accept the 
Nawab’s terms regarding the amount of the consideration provided the Nawab 
gave him a piece of land m exchange for another plot. This of course was to ward 
off pre-emption of the plaint property by the Nawab’s co-sharers. The mandger 
ays that he did not meet Chattar Sen on the 6th but that Ashfaq Ali (D.W. 3) 
met hiù that “evening and told him that the appellancs had already deposited 
earnest moncy for this property. ; 


This part of the story regarding a prior agreement with the appellants was 
accepted by the trial Court but was rejected by Harish Chandra, J., who held 
that not only was the story untrue but that false documents had been manufac- ° 
tured to support it. The other learned Judges did not touch this point at all. 
It is significant that this version about an earlier agreement was dropped in this 
Court. We refer to it in passing because the defendant’s evidence must be read 
as a whole to see whether the portion of it which touches the present matter is 
reliable. i 


The day after this, namely, 7th February, 1942, Chattar Sen met the Nawab 
and paid the Rs. 10,000 and obtained from the Nawab the receipt (Ex. 35-G) 
which, as we have shown, was much more than a receipt and purports to contain 
the terms of a bargain for the sale of the property. The Nawab’s explanation is 
that Chaitar Sen told him that the appellants 


“ had not agreed and that they would not offer a higher amount, i.e., more than Rs, 50,000,” 
that 

“ Chattar Sen represented that he was sent by my agent S. Akram Khan and he came to me on 
S. Akram, Khan’s suggestion ” . 
and that 


“I received the amount of the said cheque as I was trying that M/S Durga Prasad and Miri 
Mal may take back their earnest money because Lala Deep Chand’s offer was for a larger sum ”. 


It is evident from these answers that the Nawab’s version is that he knew on 4th 
February, 1942, that there was an earlier concluded contract with the appellants 
and that they had paid earnest money in respect of it. His reason for accepting the 
money from Chattar Sen was that he hoped the appellants would take back their 
earnest money (not that they were bound to do so) because, as Chattar Sen is supe 
posed to have said, they had not accepted the Nawab’s terms. It is clear ‘that 
the Nawab is not telling the truth and that of course must be so when that part 
of the story was abandoned in this Court. But that part is so intimately con- 
nected with the question which we have to decide that if that part is disbelieved 
or abandoned there is no reason why the Nawab and his manager should be believed 
on the portion which is crucial here. On the one side we have the plaintiff’s version 
batked by an unequivocal admission and on the other a series of shifty and shifting 
evasions. i f 


I] DURGA PRASAD V. DEEP CHAND (8.c.) (Bose, 7.). 65 


But the Nawab was confronted with this receipt (Ex. 35-G) and he had ample 
notice of the fact that it would be used against him. The plaintiff expressly referred 
to it and relied on it in his plaint. In the Interrogatories served on him for his 
examination on commission he was asked by his own counsel to explain thé circum- 
stances in which he accepted the Rs. 10,000 and why he did so. In cross-examination 
he was directly confronted with the receipt and in particular with the portion at 
the end commencing “ It is further declared....”? but all he said was that in fact 
there was no concluded contract, which of course is no explanation to show why, 
if that was the case, he shauld issue a document indicating that there was, ocali 
as there was no need to do that in a mere receipt. The Nawab is not only an 
educated man but has experience of the law. He was a first class Magistrate and 
so knew what he was doing. i f 


We will turn now to the evidence relied on by the appellants to show thar 
there was no concluded contract. It is evident from Ex. A-1, a letter dated 6th 
February, 1942, written by Chattar Sen that right down to that date the plaintiff 
was asking for an exchange of certain lands, and we can take it that this was hecause 
he wanted to safeguard himself against the possibility of pre-emption ; in fact, he 
tells us in the witness box that he did want to take every precaution he could to 
prevent that. But it is clear that this idea about an exchange was abandoned 
when Chattar Sen went to see the Nawab on the following day (the 7th) because 
Chattar Sen says so and none of the defendants’ witnesses suggest that this was 
pressed on the 7th.- But in place of that another suggestion was put forward from 
the plaintiff’s side, namely, that an inflated price (Rs. 72,000 instead of Rs. 62,000) 
should be entered in the deed. That according to the defendants’ evidence, is 
the only matter which was left outstanding ; all else was settled. 


Now both sides are agreed that the suggestion was made and both sides are 
agreed that the plaintiff did want this. The only question therefore is a very narrow 
one namely, whether this was a mere request on the plaintiff’s part and not an 
essential term of the bargain or whether the plaintiff thought it so vital that he 
refused to conclude the contract until the matter was settled. Chattar Sen’s evidence 

\and that of the plaintiff is clear that this was not a matter on which the plaintiff 
insisted though it was something he would have been glad to get; it was not, 
according to him, an essential term of the bargain and he says that the parties 
reached finality without it. The Nawab’s evidence is exactly the opposite. 


It will be convenient at this stage to consider where the probabilities lie. This 
condition about inflation was for the plaintiff’s‘benefit alone. The Nawab had 
nothing to gain by it. Therefore, it 1s material to consider what the plaintiff stood 
to gain by going on with the contract without it and what he stood to lose. As we 
have said earlier, both sides are agreed that the value of the property at that date 
was well over Rs. 1,08,000. The plaintiff was getting it for Rs. 62,000. In the 
event of pre-emption the plaintiff would lose the property but would get back his 
money in full less the costs of conveyance. Therefore, even on those facts and 
even if he knew nothing more about the matter, he stood to gain a great deal while, 
if he lost, the loss would be negligible. i 


What was the exact risk the plaintiff ran? A portion of the land in dispute 
lies within municipal limits and is a potential building site. There could be no 
pre-emption regarding that. Of the portion which could be pre-empted there 
was danger from only two sources, namely, the Church Missionary Trust Association 
Limited of London which owned 1 bigha 4 biswas and Babu Amir Singh who owned 
1 bigha 6 biswas. The danger of pre-emption from the Church Missionary Trust 
Association was remote, so there was only Babu Amir Singh to consider. Seeing 
that the plaintiff would get back a proportionate part of his Rs. 62,000 for the 
portion pre-empted and would be able to retain very valuable building land within 

_ municipal limits which he was getting cheap and that therefore he had nothing 
to lose and stood to gain much if there was no pre-emption and to gain something, 
though not as much, if there was, it is hardly likely he would throw away such a 
bargain for the sake of getting an inflated price of only Rs. 10,000 entered in the 
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~deed, especially as that much extra in the price would not really deter a would-be- 


pre-emptor who was determined to get the land ; after all even at the inflated price, 
of Rs. 72,000 a pre-emptor would still be getting a bargain. In the circumstances,, 
we are of opinion that the probabilities lie with the plaintiff. 


On the one side we have a plaintiff anxious to buy. We have the price to 
be paid agreed upon. We have the property to be conveyed clearly identified. 
We have payment of Rs. 10,000 as earnest money. We have an unqualified ad- 
mission that this money was received as earnest money. We have an unqualified. 
admission in writing that the contract was a concluded one. We have the money 
entered in the Nawab’s account books as earnest money. We have the plaintiff” 
and Chattar Sen and the lawyer, who accompanied Chattar Sen and who was 
present at the time (Daya Shanker, P.W. 5), all swearing that the contract was 
a concluded one. We have the powerful fact that it was to the plaintiff’s advantage 
to seal the bargain despite a possible danger of pre-emption. 


On the other side, we have a defence which has been shifting from time to 
time. We have the present story taken for the first time in the evidence. The 
only extraneous support for it is the admitted fact that there was some talk about 
inflation. We have the fact that it was to the Nawab’s advantage to break the 


* contract if it was made. We have the fact that false defences were raised and 


later abandoned. In the circumstances, seeing that the only issue which we have 
to decide is a very simple and narrow issue of fact dependent upon the belief or 
disbelief of one witness on the one side, the Nawab, and Chattar Sen and the lawyer 
Daya Shanker on the other, we see no reason why the plaintiff’s witnesses who are 
corroborated by written documents and the Nawab’s accounts should not be believed. 


The defendants rely on paragraph 4 of the plaint where the plaintiff states 
that it was also agreed that an inflated price would be inserted in the deed. But 
this was never put forward as an essential term of the bargain, and the defendants 
in their reply did not treat it as such and defend the suit on that ground ; in fact, 
their reply to this paragraph was that the allegations contained in it were not ad-- 
mitted. 


In the circumstances, regarding the evidence as a whole we hold that the 
term about inflation was a mere request and was not treated by cither side as an 
essential term of the contract. We hold that there was a final and concluded 
contract for sale on 7th February, 1942. 


A question was also raised about the plaintiff demanding a warranty of title 
and the Nawab refusing. But this had nothing to do with the: bargain struck 
on 7th February, 1942. The question of warranty arose in this way. When the- 
sale deed was in the course of preparation in March, 1942, Chattar Sen brought a 
draft containing a warranty in a form to which the Nawab’s manager objected 
because the plaintiff was insisting on it ; but there the matter ended. It is usual to 
insert a warranty of title in most sale deeds and when that is not done the law 
imports one ; and in some deeds there is a covenant for quiet enjoyment as well. 

that happened here was that the kind of warranty inserted by Chattar Sen 
in the draft was not acceptable to the other side. But nobody suggested either 
in the evidence or the pleadings that the plaintiff refused to accept a sale deed 
unless the exact form of warranty placed in the draft was given. As we have said, 
this question arose subsequent to the contract for sale and the plaintiff’s insistence 
on this form of warranty at that stage could not affect the contract of 7th February, 
1942. It,might in a given case disentitle him to specific performance as it did in 
Bindeshri Prasad v. Mahant Jairam Girt. But that would depend upon whether his 
proposal regarding a form of warranty to which he was not entitled was a mere 
proposal regarding the form of the sale deed or was a refusal to perform without 
it. No question of repudiation or refusal to perform was raised in the pleadings. 
nor is that to be found in the evidence. On the contrary, the plaintifr’s letter, 
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rdated 22nd April, 1942 (Ex. 25) calls upon the Nawab to complete the convey- 
ance “as agreed to” ; and the plaint is to the same effect ; it says nothing about a 
warranty. In the circumstances, a dispute arising subsequent to the contract for 
sale about a particular clause in the deed during the negotiations about the form 
the deed should take cannot affect the completeness of the contract already made, 
“nor can it amount to repudiation when it is not persisted in and the plaintiff later 
expresses his readiness and willingness to perform the contract “‘ agreed to ”. 


It was also argued that there was no concluded contract because the only 
parties who were competent to contract never met. On the 7th, Chattar Sen 
met the Nawab and the defendants’ learned counsel argued that Chattar Sen had 
no authority to contract on behalf of the plaintiff. The later meeting was between 
the plaintiff and the Nawab’s manager and it was said that the manager had no 
authority to conclude the bargain. ` 


There is nothing in this point. The plaint states quite definitely that Chattar 
‘Sen was sent by the plaintiff with Rs. 10,000 earnest money and relies on the con- 
tract effected by him. Chattar Sen’s authority to contract was not questioned. 
.We cannot allow it to be questioned here. That means that there was an effective 
-and concluded contract on the 7th between Chattar Sen, gn the plaintiff’s behalf 
and the Nawab direct, both of whom were competent to seal the bargain. The 
‘question whether the Nawab’s manager had authority to complete the contract 
on the Nawab’s behalf when he met the plaintiff after this does not arise, for on that 
date there was already a binding contract in existence. 


Disagreeing with the trial Court, and agreeing with the majority of the Judges 
in the High Court, we hold that there was a completed contract on 7th February, 
1942, which the plaintiff is entitled to have specifically performed. 


Now arises a question which touches the Custodian U. P. The contract 
was for Rs. 62,000. The plaintiff paid Rs. 10,000 as earnest money but 
this was later returned, so Rs. 62,000 is still due. But there is a conveyance outstand- 
‘ing in favour of the appellants for which they have paid, according to their case, 
“Rs. 58,000. If the Rs. 62,000 due to the Nawab is paid to him, or to the Custodian 
U. P. who represents his estate, it is evident that the Nawab, who is at 
fault, will be paid twice over for the same property ahd his estate will benefit accord- 
ingly while the appellants will be left to pursue their remedies against the Nawab 
or his estate. The question is whether we have power to direct that the Rs. 58,000 
be paid to the appellants instead of to the Nawab and thus obviate further, and 
possibly fruitless, litigation. But before we decide that, we will consider another « 
question which is bound up with it, namely, the proper form of decree in such cases, 


The practice of the Courts in India has not been uniform and three distinct 
lines of thought emerge. (We are of course confining our attention to a _purchaser’s 
suit for specific performance). According to one point of view, the proper form of 
decree is to declare the subsequent purchase void as against the plaintiff and direct 
‘conveyance by the vendor alone. A second considers that both vendor and vendee 
should join, while a third would limit execution of the conveyance to the subsequent 
purchaser alone. 


The only statutory provisions which bear on this point are section gt of the 
Indian Trusts Act, 1882, section 3 of the ae Relief Act, 1877, illustration (g) 
and section 27 of that Acf, and section 40 of the Transfer of Property Act. í 


Section. g1 of the Trusts Act does not make the subsequent purchaser with 
notice a trustee properly so called but saddles him with an obligation in the nature 
ofa trust (because of section 80) and directs that he must hold the property for 
the benefit of the prior ‘‘ contractor ”, if we may so describe the plaintiff, > 


. to the extent necessary to give effect to the contract”. , ; 
Section `3, illustration (g) of'the Specific Relief Act, makes him a trustee`for- the ~ 
plaintiff but only for the purposes of that Act. Section 40 of the Transfer of Pro- 
perty Act enacts that this obligation can be enforced against a subsequent transferee 
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with notice but not against one who holds for consideration and without notice. 
Section 27 of the Specific Relief Act does not carry the matter any further. All it 
says is that specific performance may be enforced against 
“ (a) either party thereto ; 

(b) any other person claiming under him by a title arising subsequently to the contract, 
except a transferee for value who has paid his money in good faith and without notice of the 
original contract ”., 

None of this helps because none of these provisions directly relate to the form 
of the decree. It will therefore be necessary to analyse each form in the light of 
other provisions of law. 


First, we reach the position that the title to the property has validly passed 
from the vendor and resides in the subsequent transferee. The sale to him is not 
void but only voidable at the option of the earlier “ contractor”. As the title no 
longer rests in the vendor it would be illogical-from a conveyancing point of view 
to compel him to convey to the plaintiff unless steps are taken to re-vest the title in 
him either by cancellation of the subsequent sale or by reconveyance from the 
subsequent purchaser to him. We do not know of any case in which a reconvey- 
ance to the vendor was ordered but Sulaiman, C.J., adopted the other course in 
Kali Charan v. Fanak Deot. He directed cancellation of the subsequent sale and 
conveyance to the plaintiff by the vendor in accordance with the contract of sale 
of which the plaintiff sought specific performance. But though this sounds logical 
the objection to it is that it might bring in its train complications between the vendor 
and the subsequent purchaser. There may be covenants in the deed between them 
which it would be inequitable to disturb by cancellation of their deed. Accordingly, 
we do not think that is a desirable solution. 


We are not enamoured of the next alternative either, namely, conveyance 
by the subsequent purchaser alone to the plaintiff. It is true that would have 
the effect of vesting the title to the property in the plaintiff but it might be inequit- 
able to compel the subsequent transferee to enter into terms and covenants in the 
vendor’s agreement with the plaintiff to which he would never have agreed had he 
been a free agent; and if the original contract is varied by altering or omitting 
such terms the Court will be remaking the contract, a thing it has no power to do ; 
and in any case it will no longer be specifically enforcing the original contract but 
another and different one. ' 


In our opinion, the proper form of decree is to direct specific performance 
of the contract between the vendor and the plaintiff and direct the subsequent 
transferee to join in the conveyance so as to pass on the title which resides in him 
to the plaintiff. He does not join in any special covenants made between the plain- 
tiff and his vendor ; all he does is to pass on his title to the laintiff. This was the 
course followed by the Calcutta High Court in Kafiladdin v. Samiraddin® and appears 
to be the English ee See Fry on Specific Performance, 6th edition, page go, 
paragraph 207 ; Potter v. Sanders?, „We direct accordingly. 


That brings us to the question of the Rs. 62,000. We do not think it would 
be right to lay down that in every case the balance of the purchase money 
should be paid to the subsequent transferee up to the extent of the consideration 
paid by him. There may be equities between the vendor and the subsequent 
transferee which would make that improper, so unless they fight the question out 
as between themselves and it is decided as an issue in the case, the normal rule 
should be to require that the money be paid to the vendor. But the circumstances 
here are peculiar. The parties before us were prepared to compromise, and had 
the Nawab been here it is more than probable that he would have been glad to 
agree so as to avoid further litigation. But he is in Pakistan and is beyond the 
jurisdiction of the Indian courts. We think it- would be inequitable to leave the 
appellants to pursue what in all probability,is only a will-o’-the-wisp and for us to 
cE Sc 
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augment the Nawab’s estate by what would appear to be an unjust enrichment. 
This is an equitable relief and we have a wide discretion, We joined the Custodian, 
Uttar Pradesh, to afford him the opportunity of showing why we should not take 
what appears to be the just and equitable course. We have afforded him an oppor- 
tunity of showing how the Nawab could have defended a suit by the appellants 
for refund of the consideration. As he has not been able to show us anything in the 
contract between the Nawab and the appellants, or in the covenants of their ‘deed, 
which would disentitle the appellants from claiming Rs. 58,000 from the Nawab, 
we consider it right that Rs. 58,000 should be paid to them and Rs. 4,000 to the 
Custodian, Uttar Pradesh. All that the Custodian, Uttar Pradesh, was able to urge 
was that the whole amount had vested in him and so was his. But that is not so. 
The plaintiff was directed to pay a sum of Rs. 62,000 into court as a condition pre- 
cedent to the execution of a sale-deed in his favour. Curiously enough, the decree 
does not say what is to be done with the money when it is paid into court. But 
so long as it is in court under those conditions it lies there subject to such decree as 
may ultimately be passed in appeal. We therefore have full power to direct pay- 
ment of Rs. 58,000 to the appellants instead of to the Nawab, especially as there is 
this curious lacuna in the decree. 


The High Court’s decree will now be modified as follows :— 


(1) The Nawab will be directed to execute a sale-deed in the plaintiff’s 
favour in accordance with the terms of the contract entered into between them. 

(2) The appellants will be directed to join in the conveyance to the extent 
indicated above. ‘ 

(3) After the conveyance has been executed, the appellants will be paid 
Rs. 58,000 out of the Rs. 62,000 now lying in deposit in court as compensation for 
the loss they had suffered, without prejudice to any further rights they may have 
against the Nawab or his estate. 


(4) After this has been done, the Custodian, Uttar Pradesh, will be at liberty 
to withdraw the balance of the Rs. 62,000. ' 


Except for these, modifications, the decree stands and the rest of the appeal is 
issed. 


The modifications we have made here do not affect the plaintiff’s rights under 
the decree except to his advantage. As against him, the appellants have failed. 
We accordingly direct that the appellants pay the plaintiff the costs of this appeal. 


There is an Application for amendment of the High Courts decree. This 
will be disposed of by the High Court. 

Agent for Appellants: B. P. Maheshwari. 

Agent for Respondent No. 1: N. C. Fain. 

Agent for the Custodian of Evacuee Property, U.P.: C. P. Lall. 

G-R./K.S. ne . Decree modified. 

[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 

PRESENT :—B. K . Muxrerjea, VIVIAN Bose ano N. H. Baacwati, JJ. 

Natvarlal Punjabhai and another .. Abpellanis* 
v. 

Dadubhai Manubhai and others .. Respondents. 


Hindu Law—Wtdow—Sun ender—Effect—Properties of last male owner held by persons who had acquired’ 
title to the same by adverse possession against the widow—Right of reversioners to recover during life time of the 
widow 

The Hindu widow’s estate is an interposed limitation or obstruction which prevents or impedes 
the course of succession in favour of the heirs of her husband. It is open to the widow by a voluntary 

` - . 

*Civil Appeal No. 12 of 1953. 18th November, 1953. 
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act of her own to remove this obstruction and efface herself from the husband’s estate altogether. 
If she does that, the consequence is the same as if she died a natural death and the next heirs of her 
busband then living step in at once under the ordinary law of inheritance. Thus surrender is not 
really an act, of alienation of the widow of her rights in favour of the reversioner. The reversioner 
does not occupy the position of a grantee or transferee, and does not derive his title from her. He 
derives hus title from the last male holder as his successor-in-law and the rights of succession are opened 
out by the act of self-effacement on the part of the widow which operates in the same manner as her 
physical death. f 

As surrender conveys nothing in law and merely causes extinction of the widow’s rights in her 
husband’s estate, there 1s no reason why it should be necessary that the estate must remain with the 
‘widow before she could exercise her power of surrender. The widow might have alienated the pro- 
perty to a stranger or some one might have been in adverse possession of the same for more than the 
statutory period. If the alienation is for legal necessity, it would certainly be binding upon the estate 
and it could not he impeached by any person under any circumstance. But if the alienation is not 
for legal necessity, or if a squatter has acquired title by adverse possession against the widow, neither 
the alienation nor the rights of adverse possessor could affect the reversioner’s estate at all. As the 
rights acquired by adverse possession are available only against the widow and not against the hus- 
band’s heirs, the husband’s estate still remains undestroved and the widow may withdraw herself 
from that estate leaving it open to the reversioners to take possession of it at once as heirs of the last 
male-holder unless there is any other rule of law or equity which prevents them from doing so. As 
the title acquired by adverse possession against the widow is not available against the reversionary 
interest there is no reason sanctioned by law or equity for not allowing the reversioners their full legal 
rights. [Case-law discussed.] 

Vaidyanatha v. Savithri, (1918) 33 M.L.J. 387: I.L.R. 41 Mad. 75, disapproved. 


On Appeal from the Judgment and Decree, dated the 31st March, 1949, of the 
High Court of Judicature at Bombay (Chagla, C.J., Weston and Dixit, JJ. in First 
Appeal No. 175 of 1946, arising out of the Judgment and Decree, dated the 28th 
February, 1946 of the Court of the Civil Judge, Senior Division, at Broach, in Special 
Suit No. 9 of 1941. 

__K. S. Krishnaswami Atyangar, Senior Advocate (H. J. Umrigar, Advocate, with 
‘him) for Appellants. 
`. C. K. Daphtary, Solicitor-General for India (J. B. Dadachanji, Advocate, with 
‘-him) for Respondents. 

The Judgment of the Court was delivered by 

Mukherjea, {.—This appeal is directed against a judgment and decree of the 
Bombay High Court, dated the 31st March, 1949, confirming, on appeal, the decision 
of the Civil Judge, Senior Division, at Broach, in Special Suit No. 9 of 1941. 

The facts of the case, though a bit long, are not in controversy at the present 
stage and the entire dispute between the parties centers round certain points of law 
relating to the rights of the reversioners, in whose favour a deed of surrender was 
-executed by a Hindu widow, to recover possession of the properties, belonging to 
the last male owner, during the life-time of the widow from persons who acquired 
title to the same by adverse possession against the widow. 

To appreciate the contentions ‘that have been raised by the parties before us, 
jt will be convenient to give a brief narrative’of the material facts in their chrono- 
logical order. A reference to the short genealogical table given below will show 
-at once the relationship between the parties to the present litigation. 








Jit 
el Lo. , 
. Tribhovan Kashibai ' 
| (died in 1914) 
Mathurbhai | 
(died in 1924) 
i cea ae Shankarbhai Rukmini= 
, died i i 
Punjabhai ( peon 1,1922) Manubhai (husband) 
(died in 1931) (widow) j 
| (Deft. No. 3) Dadhubhai Rajni Kant 
; : PIF. 1. PIF. 
"Natvarlal Ravajibhai . (PIE. i3 (PIF. 2) 
6. 2) A DS -= 


(Deft. No. i), (pat 
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One Jijibhai, whose name appears at the head of the table, had two sons, 
Tribhovan and Kashibhai. Tribhovan had a son named Mathurbhai who died in 
1924, leaving behind him, his widow Hirabai and a son Punjabhai. Kashibhai 
died in 1914 leaving a son Shankarbhai and a daughter Rukmini. Shankarbhai, 
whose property is the subject-matter of dispute in the present case, died without 
any issue in 1922, leaving his widow Bai Kashi who is defendant No. 3 in the suit. 
It is said, that there was a notional partition netween Kashibhai and Mathurbhai 
in 1913 which effected a severance of their joint status without any actual division 
of properties by metes and bounds. Mathurbhai died on 26th January, 1924 and 
on the and of June following, Hirabai, his widow, made an application to the District 
Judge for appointment of a guardian of the person and property of her minor son 
Punjabhai, alleging inter alia, that the minor was the sole owner of the entire joint 
estate by right of survivorship. On the rst of July, 1924, Bai Kashi, the widow of 
Shankarbhai, was served with a notice of this application. On the 17th of July 
following, she purported to adopt a son named Sivabhai and in answer to the notice 
in the guardianship proceeding served upon her, put forward the claim of her 
adopted son. The District Judge regarded the adoption to be invalid and by his 
order, dated the 29th November, 1924, appointed the Deputy Nazir of his court as 
guardian of the properties of the minor Punjabhai, the properties including the 
share of Shankarbhai in the joint estate. The Deputy Nazir took possession of all 
the properties on behalf of the minor and it is not disputed that Bai Kashi never 
got possession of any portion of these properties since then. In 1926, Bai Kashi as 
the guardian of her infant adopted son Sivabhai, brought a Title Suit, being Suit 
No. 180 of 1926, claiming partition of the joint family properties on the allegation 
that, by adoption, Sivabhai became a co-owner to the extent of a half share in them. 
The suit was resisted by Punjabhai represented by his court guardian and the main 
contention put forward on his behalf was that the adoption, by the widow, of Sivabhai 
was invalid in law. ‘This contention was given effect to by the trial judge and by 
his judgment, dated the 4th July 1927, the suit was dismissed. An appeal was taken 
against this decision, on behalf of Sivabhai, to the High Court of Bombay, bu 
the appeal was withdrawn on the 25th July, 1927. Thereafter in 1930, Rukmini, 
the sister of Shankarbhai and the mother of the present plaintiffs, instituted a suit, 
being Suit No. 350 of 1930 for a declaration that the joint status of the family was 
disrupted by the notional partition effected between Mathurbhai and Kashibhai 
in 1913 and she, as the next heir of Shankarbhai, was entitled to succeed to Shankar- 
bhai’s share of the properties on the death of Bai Kashi. The trial judge was of 
opinion that there was, in fact, a severance of joint status by an informal partition 
between Mathurbhai and Kashibhai, but he dismissed the suit on the ground that 
a suit of this character was not maintainable in law. Rukmini died soon after that 
and her two sons, who were then minors, represented by their father as next friend, 
preferred an appeal to the High Court against this order of dismissal. The High 
Court allowed the appeal and gave a declaration in favour of the appellants to the 
effect that there was disruption of the joint family in the year 1913. This judg- 
ment is dated the 8th of February, 1939 and thereafter on the goth of January, 1941, 
Bai Kashi executed a deed of surrender in favour of the plaintiffs relinquishing her 
widow’s estate in favour of the husband’s nearest reversioners. On the basis of 
this deed of surrender the plaintiffs brought the suit, out of which this appeal arises, 
in the court of the Civil Judge, Broach, claiming possession of the disputed properties 
as the next heirs of Shankarbhai against the defendants who are the sons and heirs 
of Punjabhai. Bai Kashi was impleaded as defendant No. 3 in the suit. 


The suit was resisted by defendants 1 and 2 who raised a number of pleas 
in answer to the plaintiffs’ claim. The material defence was of a three-fold 
character. It was contended in the first place that there was no partition between 
Mathurbhai and Kashibhai as alleged by the plaintiffs and the family being still 
joint when Shankarbhai died, the entire joint estate vested in Mathurbhai by 
right of survivorship. It was alleged in the second place, that even if the family 
had separated, the adopted son of Bai Kashi, being a nearer heir, the plaintiffs 
had no title to the property. The last and the main defence was that the defendants 
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having acquired a title by adverse possession against the widow, and the widow 
having lost whatever interest she had in her husband’s property, the deed of surrender’ 
was invalid, and even if it was valid, the surrenderees could not claim possession 
so long as the widow was alive. The trial court overruled all these contentions 
and decreed the plaintiffs’ suit. The defendants 1 and 2 preferred an appeal 
against this decision to the High Court of Bombay and the appeal first came up for 
hearing before a Division Bench consisting of Chagia, C.J. and Dixit, J. The 
learned Judges, by their judgment, dated the 23rd January, 1948, which has been 
described as an interlocutory judgment, disposed of the first two points mentioned: 
above and affirmed the decision of the trial court thereon. It was held that the 
decision in Rukmini’s Title Suit No. 350 of 1930, to which the defendants were. 
made parties, precluded them from challenging the fact of there being a partition 
between Mathurbhai and Kashibhai in 1913 and also from contending that Sivabhai 
was a validly adopted son. There remained the only other question, namely, as to 
whether the plaintiffs could, on the basis of the deed of surrender, lay a claim for- 
possession of the properties during the lifetime of the widow as against persons 
who had acquired title by adverse possession against her. In regard to this point, 
a contention was raised on behalf of the appellants that the deed of surrender was 
not duly proved and as there was no definite finding on this point, the learned Judges 
sent tho case back for findings on the two following issues which they themselves 
framed : 


(i) Whether the plaintiffs proved the deed of surrender dated goth January, 
1941 ? 
and (ii) Whether Bai Kashi surrendered the whole of her husband’s interest 
in the whole property of her husband ? 


The trial court recorded its findings on both these issues after taking additional 
evidence and its findings were in favour of the plaintiffs. After the findings were 
returned to the High Court, the appeal was heard by a Full Bench consisting of 
Chagla, C.J. and Weston and Dixit, JJ. The Full Bench confirmed the decree 
of the trial court and dismissed the appeal. It was held by the learned Judges 
that even though the defendants acquired by adverse possession a title against the 
Hindu widow, the deed of surrender executed by her did not become- infructuous 
or inoperative thereby ; and as there was acceleration of inheritance in favour of the 
plaintiffs who were the next heirs of Shankarbhai, they were competent to recover 
possession of the properties at once by evicting the defendants and were not bound 
to wait till the widow actually died. It is the propriety of this decision that has 
been challenged before us by the defendants 1 and 2 in this appeal. 


The arguments advanced by Mr. Krishnaswami Ayyangar, who appeared 
in support of the appeal, can be conveniently considered under two heads. ‘The first 
branch of his contention is, that as the widow’s estate was in this case completely 
extinguished by adverse possession exercised by the defendants, she had, in fact, 
no interest left in her, which she could make a surrender of, in favour of the rever- 
sioners. What is said is, that the widow, by suffering the trespassers to remain in 
possession of her husband’s estate for more than the statutory period, had placed 
it absolutely beyond her power to deal with it any further; and her title being 
already extinguished by adverse possession, no further extinction by any act of 
surrender on her part was possible. THe other branch of the learned counsel’s 
contehtion is, that assuming, that the widow could make a surrender, such surrender 
could not prejudice the rights of persons, acquired by grant from the widow or by 
prescription against her prior to the date of surrender, and these rights would, 
in law endure during the entire period of the widow’s natural life. Whatever 
rights the reversioners could assert, they could assert only after the widow’s death 
and not during her life-time. A number of decided authorities have been canvassed 
before us in this connection by the learned counsel and it cannot be disputed that 
judicial opinion on these points is not at all uniform. 


Tt seems to us that for a proper determination of the questions, it is necessary 
first of all to formulate as clearly as possible the precise nature and effect of what 
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is known as ‘ surrender’ by a Hindu widow. The word ‘ surrender’ cannot be 
said to be free from ambiguity. If it connotes nothing more than the English 
doctrine of merger and a Hindu widow, whose interest is usually, though incorrectly, 
likened to that of a life-tenant under the English law, merely accelerates the reversion 
by surrendering her limited interest in favour of the reversioner, undoubtedly no 
surrender can be effective if the widow has already parted with her interest in the 
property by a vountary act of her own or her rights therein have been extinguished 
by adverse possession of a stranger. The English doctrine of merger, though it 
may have influenced some of the judicial pronouncements in our country has really 
speaking no application to a Hindu widow’s estate. The law of surrender by a 
Hindu widow, as it stands at present, is for the most part, judge-made law, though 
it may not be quite correct to say that there is absolutely no textual authority upon 
which the doctrine could be founded, at least, impliedly. So far as the Dayabhag 
law is concerned, its origin is attributed to Jimutabahan’s commentary on the well 
known text of Katyayana which describes the interest of a childless widow in the 
estate left by her husband and the rights of the reversioners after her death!. While 
commenting on Katyayana’s text, Jimutabahan lays down that the persons who 
should be the next heirs on failure of prior claimants would get the residue of the 
estate after her use on the demise of the widow in whom the succession had vested, as 
they would have succeeded if the widow’s rights were non-existent or destroyed 
- (in other ways)*. It was observed by Ashutosh Mookherjee, J., in Debi Prosad 
v. Golap Bhagat? that the theory of relinquishment or surrender was foreshadowed 
in these remarks of Jimutabahan. This much is clear from the passage. referred 
to above that the commentator had in mind other modes of extinction of the widow’s 
intevest in her husband’s properties, besides the natural death of the widow, which 
would have the effect of letting in her husband’s heirs. There is indeed no mention 
of surrender or renunciation in the text and it was not on the basis of any textual 
authority that the law of surrender developed in India. But it must be noticed 
that though certain terms and expressions of English law have been made use of ` 
in a somewhat loose sense, yet the radical idea involved in the doctrine of surrender 
by a Hindu widow is totally different from what is implied in the merger of a life 
interest in the reversionary estate under the English law. In English law the 
reversioner or remainderman has a vested interest in the property and his rights 
are simply augmented by the surrender of the life estate. In the Hindu law, on 
the oiher hand, the widow, so long as she is alive, fully represents her husband’s 
estate, though her powers of alienation are curtailed and the property after her 
death goes not to her but to her husband’s heirs. The presumptive reversioner 
has got no interest in the property during the life-time of the widow He has a 
mere chance of succession which may not materialise at all. He can succeed to the 
property at any particular time only if the widow dies at that very moment. The 
whole doctrine of surrender is based upon this analogy or legal fiction of the widow’s 
death. The widow’s estate is an interposed limitation or obstruction which pre- 
vents or impedes the course of succession in favour of the heirs of her husband. It is 
open to the widow by a voluntary act of her own to remove this -obstruction and 
efface herself from the husband’s estate altogether. If she does that, the con- 
sequence is the same as if she died a natural death and the next heirs of her husband 
then living step in at once under the ordinary law of inheritance. ` In spite of some 
amount of complexity which is unavoidable in a law evolved by judicial decisions, 
this fundamental basis of the doctrine of surrender can be said to be established 
beyond doubt. Thus Lord Dunedin in Gounden v. Gounden* enunciated the law in 
clear terms as follows : 
“Jt is settled by long practice and confirmed by decision that a Hindu widow can renounce in 


favour of the nearest reversioner if there be only one or of all the reversioncrs nearest in degree if more 
' than one at the moment. That is to say, she can, so to speak, by voluntary act operate her own death.” 











1. Vide Dayabhag, Chapter 11, section 1, 11, section 1, paragraph, 59. 
paragraph 56. iy ` . 3. (1913) LL.R. 40 Cal. 721 at 771 (F.B.). 
2. SAMARRI: THAT ALAR MAÀASÌ s 4. (1918) 36 M.L.J. 493 : L.R. 46 I.A. 72 at 
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Again in repudiating the suggestion that there could be any such thing as a partial 
surrender, his Lordship observed : . 


“As already pointed out, it is the effacement of the widow—an effacement which in other circum- 
atances is effected by actual death or by civil death—which opens the estate of the deceased husband 
to his next heirs at that date. Now, there cannot be a widow who is partly effaced and partly not 
80. 

Thus surrender is not really an act of alienation of the widow of her 
rights in favour of the reversioner. The reversioner does not occupy the posi- 
tion of a grantee or transferee, and does not derive his title from her. He derives 
his title from the last male-holder, as his successor-in-law and the rights of suc- 
cession are opened out by the act of self-effacement on the part of the widow which 
operates in the same manner as her physical death. It is true that a surrender 
may and in the majority of cases does take the form of transfer, ¢.g., when the widow 
conveys the entire estate of her husband without consideration and not as a mere 
device to share the estate with the reversioner, in favour of the latter. But “it is 
the self-effacement by the widow that forms the basis of surrender and not the ex 
fane transfer by which such effacement is brought about ’?, The true nature and 
effect ‘of a surrender by a Hindu widow of her husband’s estate have been thus 
summed up, and in our opinion quite correctly, by a Division Bench of the Madras 
High Court? : 

“Tt js settled that the true view of surrender under the Hindu law is that it is a voluntary act of 
self-effacement by the widow having the same consequences as her death,in opening up the succession 
to the next heirs of the last male owner. The intermediate stage is merely extingurshed and not transferred 
and the law then steps in to accelerate succession so as to let in the next reversioner. The swrcender 
conveys nothing ın law; it ıs purely a self-effacement which must of necessity be complete ; for, as the Privy Council 
has said, there cannot be a widow partly effaced and partly not just as there cannot be a widow partly 
dead and partly alive. The fiction of a cimil death ts thus assumed when a surrender takes place ; and when 
the reversioners come in they come in in their own right as heirs of the last owner and not as 
transferees from the widow ”. 


As surrender conveys nothing in law and merely causes extinction of the widow’s 
rights in her husband’s estate, there is no reason why it should be necessary that the 
estate must remain with the widow before she could exercise her power of surrender. 
The widow might have alienated the property to a stranger or some one might 
have been in adverse possession of the same for more than the statutory period. 
If the alienation is for legal necessity, it would certainly be binding upon the estate 
and it could not be impeached by any person under any circumstance. But if the 
alienation is not for legal necessity, or if a squatter has acquired title by adverse 
possession against the widow, neither the alienation nor the rights of the adverse 
possessor could affect the reversioners’ estate at all. These rights have their origin 
in acts or omissions of the widow which are not binding on the husband’s estate. 
They are in reality dependent upon the widow’s estate and if the widow’s estate is 
extinguished by any means known to law, e.g., by her adopting a son or marrying 
again, these rights must also cease to exist. The same consequences should follow 
when the widow withdraws herself from her husband’s estate by an act of renuncia- 
tion on her part. Whether any-equitable principle can be invoked in favour of a 
third party who has acquired rights over the property by any act or omission of the 
widow may be a matter for consideration. But the learned counsel for the appellants 
is not right when he says that as adverse possession extinguished the rights of the 
widow, no fresh extinction by an act of surrender was possible. As the rights 
acquired by adverse possession are available only against the widow and not against 
the husband’s heirs, the husband’s estate still remains undestroyed and the widow 
may withdraw herself from that estate leaving it open to the reversioners to take 
possession of it at once as heirs of the last male-holder unless there is any other rule 
of law or equity which prevents them from doing so. The first branch of the appel- 
lants’ contention cannot, therefore, succeed. 





1. See Vyila Sitanna v. Mariwada : (1984) DR. M.L.J. 746. : 
61 L.A. 200, 207 ; I.L.R. 57 Mad. 749: 67 M.L.J. 2. Vide Damaraju v. T. Narayana: (1940) 
20 (P.C.) Mummareddi v. Pitti Durairaja: 1951 , I.L.R. 1941 Mad. 551, 557: (1941) 1 M.LJ. 
S.G.R. 655, 661: (1952) S.C.J. 192: (1952) 1 349- 
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This leads us to the other branch of the appellants’ contention and the question 
arises whether in case of surrender by a Hindu widow, a person, who has, prior 
to the date of surrender, acquired, by adverse possession, an interest in the widow’s 
estate, can be ousted from possession of the property so long as the widow remains 
alive ? This question, Mr. Ayyangar argues, should be answered in the negative. 
His contention, in substance, is, that by reason of adverse possession for more than 
12 years the title of the limited owner became extinguished under Article 28 of the 
Limitation Act and the possessor acquired good title against the widow. This 
title, it is said, cannot be displaced by the surrenderee who gets the property by 
reason of a subsequent voluntary act on the part of the widow. In support of this 
contention the learned counsel has placed reliance upon a number of cases, princi- 
pally of the Madras High Court, where it has been held that a reversioner in whose 
favour a surrender has been made by the widow cannot challenge the right of a prior 
alienee from the widow, even though the alienation was not for legal necessity, so 
long as the widow remains alive ; and the same protection could be claimed by one. 
who acquired the limited interest of a widow by adverse possession against her. 


It is undisputed that there is considerable divergence of judicial opinion on 
this point and in these circumstances it is necessary to examine briefly the different 
lines of reasoning adopted by the different High Courts in dealing with the subject. 
In Subbamma v. Subramanyam, which can be taken to be the leading pronouncement 
of the Madras High Court on the point, it was held that a surrender by a Hindu 
widow could not affect prior alienations made by her, and even though such aliena- 
tions might not be binding on the reversioner as not being made for a proper or 
necessaty purpose, they are binding on the widow for her life-time or at any rate 
during the period of her widowhood. In deciding this case the learned Judges 
relied mainly upon an earlier decision of the same Court in Sreeramulu v. Kristamma*, 
where the view taken was that an alienation, not for legal necessity, made by a 
Hindu widow, prior to adopting a son, could not be challenged by the adopted son 
so long as the widow remained alive. In other words, the effect of a surrender by 
a Hindu widow was treated to be the same as that of an act of adoption by her. » 


Two years later, a Full Bench? of the Madras High Court overruled the decision 
in Sreeramulu v. Kristamma® and held that where a Hindu widow alienated property 
for a p se not binding on the inheritance and thereafter adopted a son, the right 
of the adopted son was not prejudiced by the unauthorised transfer and he could 
sue for possession at once. Although the Full Bench overruled the decision in 
Sreeramulu v. Kristamma? which was relied on as an authority in Subbamma’s caset, 
yet the law enunciated in the latter case as regards the effect of surrender on previous 
alienations made by the widow was not dissented from, and Kumaraswami 
Sastriyar, J., who was one of the Judges composing the Full Bench, in the course of 
his judgment, expressed the view that the adoption of a son by a Hindu widow to 
her husband was quite different from surrender in favour of the reversioner and 
to a relinquishment by the widow, based on no consideration of duty to her 
husband or his spiritual benefit, courts could very properly refuse to annex rights 
to defeat prior alienations made by her. 


This view was approved in Sundarasiva v. Viyyamma® and has been accepted 
since then as good law in all the subsequent cases® of the Madras High Court. 
The Madras High Court has also expressly held that the position of a person, who 
has acquired by adverse possession the limited interest of a Hindu widow is exactly 
the same as that of an alience from her and if the title of such person has been com- 
pleted already, it could not be defeated bya surrender made by the widow. Vide 





1.(1915) I.L.R. 39 Mad. 1035: 30 M.L.J. 260. 1035. 
2. (1902) 12 MLL.J. 197: I.L.R.26 Mad. 5. (1925) 49 M.L.J. 266 :I.L.R. 48 Mad. 
R 


143. gas. 
3. Vide Vaidyanatha Sastri v. Savithri, (1917) 6. Vide the cases collected in Arunachala v, 
33 M.L.J. 387 : LL.R. 41 Mad. 75 (F.B.). Arumuga. 1.L.R. (1953) M. 550 : (1952) 2 M.L. J. 
4 (1915) 30 MLL.J. 260: I.L.R. 39 Mad. 280. 


3. 
4 
G.W.N. 2 
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Kamaraju v. Singarajul ; Korabala v. Ratala?. These decisions undoubtedly support 
the appellants’ case. : 


In the Calcutta High Court the question was . raised in Prafulla Kamini v. 
Bhabani? as to whether a gift made by a widow prior to surrendering her husband’s 
estate could be challenged by the reversioner during ‘the period of the widow’s 
life. The two Judges, constituting the Bench, differed in their opinion; and 
whereas Walmsley, J., held that the gift was valid for the period of the widow’s life, 
Page, J., on the other hand, after an elaborate discussion of the law relating to the 
legal effect of a widow’s surrender, came to the conclusion that the reversioner 
became immediately entitled to recover possession from the donee. In view of the 
difference of opinion between the two Judges, there was an appeal filed under 
clause 15 of the Letters Patent, but the point in controversy was not decided by the 
Letters Patent Bench. The matter again came up. befofe another Bench of the 
Calcutta High Court consisting of D. N. Mitter and Rao, JJ.* Both the Judges 
concurred in holding that the view expressed by Page, J., in the earlier case was 
right and that on a surrender by the Hindu widow of her husband’s estate and the 
consequent extinguishment of her interest therein all prior alienations in excess 
of her power were liable to be challenged by the reversioner immediately on the 
surrender taking effect just as they could be impeached if the widow died a natural 
death. In the judgment under appeal, the Bombay High Court has substantially 
accepted the view taken by the Calcutta Judges in the case referred to above. 


In the Allahabad High Court a Division Bench, consisting of Boys and Sulaiman, 
JJ., took a view similar to that of the Madras High Court, in Lachmi v. Lachho.® 
Boys, J., in course of his judgment observed : ' 


“The doctrine of surrender having been imported into the Hindu Law by judicial decisien, we 
are entitled, to import the complementary rule essential to the prevention of fraud that the widow 


cannot by making a surrender defeat rights cregted by herself and creation of which was within her 
authority ”. 
x e 
Sulaiman, J., on the other hand, was very critical of this view and he expressed his 
own opinion as follows : 
“I find great difficulty in discovering any true basis for holding that though the reversioner 
in whose favour thesurrender has taken place has succeeded to the estate of the last male owner and 


derives title from him, beis nevertheless estopped from challenging any alienations made by the 
Hindu widow during her life-time as if he were a grantee from her”’.® 


In spite of these observations, however, the learned Judge agreed with Boys, J., 
in the conclusion arrived at by the latter, principally on the ground that it would 
not work any hardship if the reversioner, in whose favour the surrender is made, 
were to take the property subject to the transfers made by the widow so as to allow 
the transfers to remain valid for her life-time. There has however been a definite 
change in the view taken by the Allahabad High Court since then, and in a very 
recent pronouncement? of that Court the learned Judges have expressly approved 
of the decision of the Calcutta High Court which is in entire agreement with the 
opinion actually expressed by Sulaiman, J., as stated above. 


So far as the Patna High Court is concerned, the case of Basudeo v. Baidyanath’ 
was decided sometime before the case of Ram Krishna v. Kausalya? was heard by the 
Calcutta High Court and the learned Judges, without examining the principles 
‘of law independently followed the Madras authorities which had at that time been 
accepted by the Allahabad High Court. . 


An analysis of the Madras decisions, referred to above, upon which the learned 
counsel for the appellant places his reliance, will show that the grounds upon which 


1. ALR. 1935 Mad. 664. 6. Lachmi v. Lachho, (1926) I.L.R. 49 All. 334, 
2. (1951) 2M.L.J. 39: A.LR. 1951 Mad. 346. 
7. Vide Raghuraj Singh v. Babu Singh, A.I.R. 
(1925) I.L.R. 52 Cal. 1018 1952 All. 875. 
Vide Ram Krishna v. Kausalya, (1935) 40 8. ALR. 1935 Pat. 175. 

08. 9. (1935) 40 C.W.N. 208. 
(1926) I.L.R. 49 All. 334. 
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- they purport to be based are of a three-fold character : The first is that‘an alienation 


.of property by a Hindu widow, in excess of her powers, though not binding on the 
inheritance, creates in the alienee an interest commensurate with the period of her 
natural life. A part of the interest, it is said, is severed from the husband’s estate 
-when there is an alienation by the widow, and the reversioner when he takes the 
-estate on surrender, takes it subject to the interest already created. A person, 
who has acquired the widow’s interest by adverse possession against her, occupies, 
according to the Madras decisions, as stated above, the same position as an alineee 
from the widow. 


The second ground is, that as the widow herself is incapable of disputing 
the title of the alienee or of the pefson who has acquired interest by adverse posses- 
sion against her, a like disability attaches to the reversioner also who could not have 
-obtained the properties but for the surrender made by the widow. The third 
ground assigned is that the law of surrender being a judge-made law, the courts in 
recognising the right of surrender by a Hindu widow can and ought to impose 
conditions on the exercise of her power based on considerations of justice, equity 
and good conscience, and surrender being a purely voluntary act on the part of the 
widow, she could not be allowed by her own act to prejudice the interests which 
she had already created. 


The first line of reasoning mentioned above is based upon the dictum of 
Bhashyam Ayyangar, J., in Sreeramulu v. Kristamma', which though accepted in 
Subbamma’s case*, was expressly dissented from in the subsequent Full Bench 
decision in Vaidyanatha v. Savithri®. This view, in our opinion, proceeds upon a 
misconception regarding the true nature of a Hindu widow’s estate and the rights 
and duties Which vest in her under the Hindu Law. Though loosely described 
.as a ‘life estate’, the Hindu widow’s interest in her husband’s property bears no 
analogy to that ofa ‘life tenant’ under the English law. As was pointed out by 
the Judicial Committee as early as 1861, the estate which the Hindu widow takes 
is a qualified proprietorship with powers of alienation for purely wordly or secular 
purposes only when there is a justifying necessity and the restrictions on the powers 


_ of alienation are inseparable from her estate. The restrictions, as the Judicial 


Committee pointed out, which are imposed on the Hindu widow’s powers of alie- 


„nation, are not merely for the protection of the-material interest of her husband’s 


relations, but by reason of the opinion expressed by all the Smriti writers that the 
Hindu widow should live a life of moderation and cannot have any power of gift, 
sale or mortgage except for religious or spiritual purposes. The Hindu Law cer- 
tainly does not countenance the idea of a widow alienating her property without 
any necessity, merely as a mode of enjoyment, as was suggested before us by Mr. 
Ayyangar. If such a transfer is made by a Hindu widow, it is not correct to say 
that the transferee acquires necessarily and in law an interest commensurate with 
the period of the natural life of the widow or at any rate with the period of her 
widowhood. Such transfer is invalid in Hindu Law, but the widow, being the 
grantor herself, cannot derogate from the grant and the transfer cannot also be 
impeached so long as a person does not come into existence who can claim a present 
right to possession of the property. As in the majority of cases, persons with such 
rights come into existence only when the widow dies it is generally said that the 
alienee gets the estate for the term of the widow’s life. We think that the legal 

sition has been correctly indicated by Kumaraswami Sastriyar, J., in the Full 

nch,case$ referred to above. On the one hand, a Hindu widow has larger rights 
than those‘of a life-estate holder, inasmuch as, in case of justifying necessity she can 
convey to another an absolute title to the properties vested in her. On the other 
hand, where there is no necessity for alienation, the interest, which she herself holds 








1. (1902) 12 M.L.J. 197 : LL.R. 26 Mad. 143. 4. Vide The Collector of Masulipatam v. Cavaly 

2. (1915) LL.R. 39 Mad. 1035: 30 M.L.J. Venkata, (1861) 8 M.I.A, 529. . 

260. 5. Vide Vaidyanatha v. Savithri, (1917) 33 
3 ) (1917) 33 M.L.J. 387: LL.R. 41 Mad.75 M.LJ. 387: LL.R. 41 Mad. 75 (F.B.). i 


/ 


98 THE MADRAS LAW JOURNAL REPORTS. [1954 


and which she can convey to others, is not an indefeasible life estate, but an estate 
liable to be defeated on the happening of certain events which in Hindu Law 
cause extinction of the widow’s estate. Remarriage by the widow is one such event 
which completely divests her of any interest in her husband’s property. Adoption 
of a son to her husband is another circumstance which puts an end to her estate as 
heir to her husband, the effect of adoption, being to bring in a son who has prior 
claims to succession under the Hindu Law. In both these sets of circumstances 
it is not disputed that prior rights derived from the widow, if not supported by legal 
necessity, could be defeated by the next heir of the husband or the adopted son as 
the case may be. If the effect of surrrender, as explained above, is to destroy the 
widow’s estate in the same way as if she suffered physical or civil death, there is 
no conceivable reason why the reversioner should not, subject to any question 
of fraud or collusion that might arise, be in a position to recover possession of the 
properties from an alienee from the widow or from one who has obtained title by 
adverse possession against her, as none of them could acquire rights except against 
the widow herself. Kumaraswami Sastriyar, J., is of opinion! that a surrender 
stands on a different footing from adoption by a widow. According to the learned 
Judge, the surrender by the widow and the acceptance of the estate by the reversioner 
are purely matters of contract. The widow is not bound to surrender the estate, 
nor is the reversioner bound to accept it, except on terms which would apply to 
any other transfer of immovable property so far as prior alienees are concerned. 
This, in our opinion, involves a total misapprehension of the nature and legal effect 
of surrender by a Hindu widow as we have already explained. Surrender is not 
alienation of an interest of the widow in favour of the reversioner, and no acceptance 
by the reversioner is necessary as a condition precedent to the vesting of the estate in 
him. ‘The estate vests in the reversioner under operation of law without any act 
on his part. It is also difficult to see why the learned Judge looked upon surrender 
as a matter of contract between the widow and the reversioner. It is true that the 
widow at the time of surrendering her husband’s estate can, if she likes, stipulate 
for a right to be maintained out of the properties for her life-time ; but reservation 
of such small benefit absolutely necessary for her maintenance does not invalidate 
a surrender as has been held by the Privy Council in more cases than one®. Mr. 
Ayyangar argues that a widow, who requires to be maintained out of her husband’s 
property, cannot be said to have suffered death. But this argument is fallacious. 
Nobody says that the surrendering widow actually dies. It is a fiction of law pure 
and simple and it is for the Jaw to determine under what circumstances this fiction 
of natural or civil death would arise. There is such a legal fiction involved in 
adoption also when a son is adopted by a widow subsequent to the death of her 
husband. Such adopted son is given the rights of a posthumous son and the fiction 
is that he was in existence from before the date of the proprietor’s death, although 
the fact is otherwise. So far as the legal consequences are concerned, there is no 
material difference between an adoption and an act of surrender by the widow. 
In our opinion, there is no warrant in Hindu Law for the proposition that in case of 
alienation by a Hindu widow of her husband’s property without any justifying 
necessity, or in the case of a stranger acquiring title by adverse possession against 
her, the interest creatéd is to be deemed to be severed from the inheritance and if a 
surrender is made subsequently by the widow, the surrenderee must take it subject 
to such prior interest. Sulaiman, J., in the Allahabad case’ cited above enunciated 
the law with perfect precision when he said that the effect of an alienation by a 
widow is not to split up the husband’s estate into two parts or to give to the alienee 
an interest necessarily co-extensive with her life-time. The reversionary right to 
challenge it is no part of the widow’s estate at all and, therefore, could not be sur- 
rendered to the reversioner. The first line of reasoning, therefore, seems to us to be 
of no substance. ' 





1, Vide Vaidyanatha v. Savithri, GoW} 33 M.L. 48 Cal. 100 (P.C.). 
J. 987: LL.R. 41 Mad. 75 at 99 (F.B). 

2. Vide Sureswar Misra v. Maheskrani, (1920) 49 All. 334. 
39 M.LJ. 161: L.R. 47 IA. 233: ILR. 
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The second ground upon which the Madras decisions purport to be based 
is manifestly untenable. The widow herself may be incapable of derogating from 
her own grant and disputing the alienation which she has herself made; but as 
has been said already, surrender is not an alienation and as the reversioner does 
not derive his title from her, there is no principle of law under which the acts of 
the widow could bind him. As Sulaiman, J., pointed out in the case just referred to, 
that if the reversioner were a grantee from the widow, he would not only have 
been estopped from challenging the alienation during her life-time, but would 
have been equally estopped from challenging it after her death ; admittedly that 
is not the caset. It is true that the surrender benefits the reversioner but the benefit 
comes to him under the provision of general law as a result of self-effacement by the 
widow. No estoppel can possibly be founded on the receipt of such benefit. 


Coming now to the third ground, it is certainly true that a surrender is a 
voluntary act on the part of the widow and she is under no legal or moral obligation 
to surrender her estate. Instances do arise where an alienee has paid valuable 
and substantial consideration for a property on the expectation of enjoying it so 
long as the widow would remain alive and his expectations have been cut short 
by a surrender on the part of the widow, which no doubt benefits the reversioner 
in the sense that he gets the inheritance even during the widow’s life-time. On the 
other hand, a ‘person, who takes transfer from a Hindu widow, acts with his eyes 
open. If the transfer is without any legal necessity, there is a risk always attached 
to the transaction, and there is no law, as we have already explained, which secures 
to him necessarily an estate for life. A man making a purchase of this 
character is not expected to pay the same value which he would pay if the 
purchase were made from a full owner. Be that as it may, even assuming that the 
Court is not incompetent to impose conditions on the reversioner’s rights of recover- 
ing possession of the property during the widow’s life-time on grounds of equity, 
justice and good conscience in proper cases, it is clear that in the case before us no 
equitable considerations at all arise. The appellants are not alienees from the 
widow ; they came upon the land as trespassers without any right and it is the 
law of limitation that has legaliséd what was originally a clear act of usurpation. 
They Have enjoyed their property since 1925, and as the title which they have 
acquired is not available against the reversionary interest, we do not see any reason 
sanctioned by law or equity for not allowing the reversioners their full legal rights. 
The result is that in our opinion the decision of the High Court is right and this 
appeal must stand dismissed with costs. ` ' 


Agent for Appellants : Ganpat Rai. 


Agent for Respondents Nos. 1 and 2 : A. C. Dave. 
G.R/K.S. — Appeal dismissed. 
[THE SUPREME COURT OF INDIA] 
l ‘(Civil Appellate Jurlsdiction.) 
Present :—M. Paranyaur Sastri, C.J., MgHrcuanp Magayan, S. R. Das: 
Gautam Hasan anD B. JAGANNADHADAS, JJ. 
Harman Singh and others .. Appellanis* ` 
v 


The Regional Transport Authority, Calcutta Region and others .. Respondents. 


Motor Vehicles Act (IV of 1939)—Issue of licences to small taxi-cabs of between 10 and 19 H. P. to ply in 
the streets of Calcutta and fixation of lower rates of tarif for this class of taxis—Does not contravene Articles 14 
and 19 (1) (g) of the Constitution of India, 1950. ‘ 

The issue of licences to small taxi-cabs between 10 and 19 H. P. to ply in the streets of 
Calcutta and the fixation of lower rates of tariff for this class of taxis than that prescribed for taxis 
between 22 and go H. P. does not violate the fundamental rights of the owners of bi taxis 
under Articles 14 arid 1g (1) (g) of the Constitution. In construing Article 14 the Courts should not 
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adopt a doctrinaire approach which might well choke all beneficial legislation. Legislation which 
is based on rational ification is permissible. A law applying to a class is constitutional if there 
is sufficient basis or reason for it. In other words, a statutory discrimination cannot be set aside as 
the denial of equal protection of the laws if any state of facts may reasonably be conceived to justify it. 


{t is clear that it is in the interests and for the benefits of a section of the public that small taxis 
have been introduced and cheaper rates have been fixed having r to the size, horse power and 
expenses of running such cars. There is no unreasonableness in this classification or any discrimi- 
nation which infringes Article 14 of the Constitution. 


Article 19 (1)(g) does not guarantee a monopoly to a particular individual or associaticn to carry 
on any occupation and if other persons are also allowed the right to carry on the same occupation and 
an element of competition is introduced in the business, that does not, in the absence of any bad faith 
on the part of the authoritiés, amount to a violation of the fundamental right guaranteed urder Article 
19 (1) (g) of the Constitution. Under the Motor Vehicles Act it is in the discretion of the Regicral 
Transport Authority to issue permits at different rates of tariff to different classes of vehicles plyirg 
in the streets of Calcutta and if that power is exercised in a bona fide manne: by the Regional Transport 
Authority for the bencfit of the citizens of Calcutta, then the mere eincitares iat by grant of 
licence at different tariff rates to holders of different taxis and different classes of vehicles scme of the 
existing licence holders are affected cannot bring the case under Article 19 (1) (g) of the Constituticn. 


On Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order, dated the gth January, 1953, of the High Court of Judicature at 
Calcutta (Himansu Kumar Bose, J.) in Civil Revision No. 2754 of 1952. 

R. Choudhry and A. K. Das Gupta, Advocates, for Appellants. 


M. C. Setalvad, Attorney-General for India (B. Sen, Advocate, with him) for 
Respondents. 


The Judgment of the Court was delivered by 


Mahajan, J.—This appeal under Article 132 (1) of the Constitution of India 
is directed against a judgment of the High Court of Calcutta (H. K. Bose, J-)s 
dated the gth January, 1953, dismissing an application under Article 226 of the 
Constitution. 


The facts giving rise to the appeal are these: By a notification dated 13th 
May, 1952, the Regional Transport Authority, Calcutta Region, invited appli- 
cations from persons who had licences for driving motor cabs, or who possessed 
knowledge of motor mechanism, for the issue of permits for small motor taxi-cabs 
of not below 10 H.P. and not above 19 H.P. The said notification also invited 
representations against the issue of such permits. A number of associations and 
persons including the Calcutta Taxi Association and the Bengal Taxi Association, 
accordingly made representations objecting to the issue of such permits. These 
objections were heard by the Regional Transport Authority on 5th July, 1952, and 
were ultimately rejected on 21st August, 1952, and 48 permits for Snail taxis were 
issued. 


Since the coming into force of the Motor Vehicles Act in the year 1940 taxis 
plying in the streets of Calcutta were required to be of not below 22 H.P. and not 
above 30 H.P. Rule 179 of the Bengal Motor Vehicles Rules prescribed the tariff 
for all such taxis. This rule was in these terms :— : 

“ A single tariff shall be charged at the rate of two annas for every quarter of a mile. Minimum 
charge shall be eight annas. „ The tariff shall be in force night and day within the following bound- 
aries 2. s s s s e o . 

In the year, 1944 in view of the rise in the prices of motor parts, tyres, accessories, 
oil lubricants, petrol, etc., rule 179 was amended and the amended rule reads as 
follows :— 

“ A minimum charge of one rupee for the first mile or part thereof and annas two for every one 
sixth of each subsequent mile. Waiting charges Re. 1-14-0 per hour or annas 2 for every 4 minutes. 


All charges to be shown on the meter. Cabs returning empty to be paid annas 4 per mile up to the 
_ boundary.” 


This increased rate of tariff was maintained by a further notification issued on 
13th January, 1951. 

After the issue of the notification in May, 1952, inviting applications for permits 
to ply small taxis, a further notification was issued on the 7th June, 1952, amending 
rule 179 of the Bengal Métor Vehicles Rules. This notification was in these terms :— 
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“In exercise of the power conferred by section 51 of the Motor Vehicles Act, 1939, the Governor 
is pleased to make the following amendment to the rule published under the noti cation of the 
Government of Bengal in the Home (Transport) Department, No. 9354-T, dated 28th September, 
1946, as subsequently amended, namely :— 


To the said rule add the following proviso:— `. 


“Provided that in the case of small motor cabs of not exceeding 19 H.P. but not below 
10 H.P. registered under the Motor Vehicles Act of 1939 in the City of Calcutta or m the district of 
24 Parganas the tariff on each occasion of hiring shall for a pericd of 8 months with effect hcm Ist 
May, 1952, be annas 8 for the 1st mile or part of a mile and annas 2 for every quarter of each subse- 
quent mile ”. 
The result of this notification was that the tariff for small taxis was fixed at the 
rate of eight annas for the first mile or part of a mile and two annas for every quarter 
_ of each subsequent mile, while the tariff for large taxis remained as before, namely, 
one rupee for the first mile and two annas for every one-sixth of each subsequent 
mile. This disparity between the tariff of small and big taxis introduced an ele- 
ment of competition among the taxi owners and created an apprehension in the 
minds of large taxi owners that their occupation would be seriously affected by 
the introduction of small taxis plying on cheaper fares. The appellants therefore 
on 21st October, 1952, filed a petition in the High Court of Calcutta under Article 
226 of the Constitution against the Regional Transport Authority and the 48 permit 
holders praying for a writ of prohibition restraining the Regional Transport Autho- 
rity from giving effect to the notification of the 7th June, 1952 and from permitting 
or authorising small taxis tq ply in the streets of Calcutta on the allegation that 
this notification violated the fundamental rights guaranteed to them under Article 
19 (1) (g) and 14 of the Constitution. 


The High Court of Calcutta by its order dated 24th October, 1952, granted 
a rule and passed an ad interim order against the respondents in terms of the prayer 
in the appellants’ petition. The rule then came up for hearing before H. K. Bose, J. 
and by his judgment under appeal dated gth January, 1953, the learned Judge dis- 
missed the petition with costs. It was held that the circumstance that the noti- 
fication dated 7th June; 1952, might or might not have the effect of affecting econo- 
mically the business of taxi cab owners would not justify the Court in holding that 
the notification was in violation of Article 19 (1) (g) of the Constitution. It was 
further held that there was no violation of the fundamental right guaranteed under 
Article 14 of the Constitution because the fixation of tariff regarding the two classes 
of taxis was based on rational classification. The learned Judge was of the opinion 
that small taxis had been introduced for the benefit of the general public and that 
there was no unreasonableness in classifying the tariff in the manner it had been 
done. The learned Judge, however, granted a certificate under Article 132 (1) 
of the Constitution. 


Mr. Choudhry who argued the appeal before us, reiterated the: contentions 
that had been raised before the High Court and laid great emphasis on the point 
found in his favour by Bose, J., that it was not open to the owners of large taxis to 
-charge tariff at a rate lower than the prescribed minimum and contended that 
in that situation the occupation of the proprietors of large taxis was bound to come 
to a standstill and as such the notification amounted to a breach of their fundamental 
right guaranteed under Article 19 (1) (g) of the Constitution. In our opinion, 
none of the contentions raised by the learned counsel have any substance. With, 
out in any way finally deciding the question of the true construction of rule 179 
of the Bengal Motor Vehicles Rules, read with the provisions of section 42 of the 
Motor Vehicles Act, because it does not directly arise here, as at present advised, 
we cannot affirm the view of Bose, J., that it is not open to’ the large taxi owners to 
-charge tariff at a rate lower than that prescribed if they so desire. The learned 
Attorney-General who appeared for the Regional Transport Authority shared 
our tentative view on this point, though he was not prepared to concede the point 
in the absence of specific instructions. The learned Advocate-General also took 
more or less the same line in his argument before the High Court. Section 42 of 
the Motor Vehicles Act enjoins that the owner of a motor vehicle shall not use or 
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permit the use of the vehicle save in accordance with the conditions of a permit. 
The form of the permit in item 8 mentions the minimum fare that can be charged 
in respect of a vehicle. On these provisions the learned Judge below reached the 
conclusion that there was no option left in the owner of a vehicle to charge tariff 
lower than the prescribed minimum. Rule 179, however, which prescribes the 
minimum tariff for the different classes of taxis does not prohibit the charge of a rate 
below the prescribed minimum if the taxi owner so wishes. All that it enjoins is 
that a tariff higher than the fixed minimum cannot be charged and that the hirer of a 
taxi on demand is bound to pay at that rate. In the absence of a clear provision 
in the rule prohibiting the charge of tariff below the prescribed minimum, we 
are not satisfied that the construction placed on these provisions by Bose, J. is correct. 
Be that as it may, the rule prescribing a minimum rate of one rupee in respect of 
big taxi-cabs by notifications issued in 1944 and 1951 is not in challenge in these 
proceedings. If that rule is an unreasonable restriction on the occupation of large 
taxi-cab owners and infringes the fundamental right contained in Article 1g (1) (g) 
of the Constitution, it was open to them to challenge the vires of that rule ; but 
that not having been done, that question does not concern us here. 


The only point for consideration in the appeal is whether the issue of licences 
to small taxi-cabs between 10 and 19 H.P. to ply in the streets of Calcutta and the 
fixation of lower rates of tariff for this class of taxis than that prescribed for taxis 
between 22 and 30 H.P. violates the fundamental rights of the appellants who are 
owners of taxi-cabs between 22 and 30 H.P. under Articles 14 and 19 (1) (g) of the 
Constitution. In our judgment, this question can be answered only in the negative. 
It has been repeatedly pointed out by this Court that in construing Article 14 the 
Courts should not adopt a doctrinaire approach which might well choke all bene- 
ficial legislation and that legislation which is based on a rational classification is 
permissible. A law applying to a class is constitutional if there is sufficient basis 
or reason for it. In other words, a statutory discrimination cannot be set aside 
as the denial of equal protection of the laws if any state of facts may reasonably be 
conceived to justify it. It is clear that it is in the interests and for the benefit of a 
section of the public that small taxis have been introduced and cheaper rates have 
been fixed having regard to the size, horse power and expenses of running such 
cars. We are unable to see any unreasonableness in this classification or any dis- 
crimination which infringes the provisions of Article 14 of the Constitution. The 
contention of Mr. Choudhry, therefore, that the introduction of smaller taxis at 
lesser tariff rates contravenes Article 14 of the Constitution cannot be upheld. 


The next contention of Mr. Choudhry that the introduction of small taxis 
in the streets of Calcutta will bring about a total stoppage of the existing motor 
taxi-cab business of large taxi-owners in a commercial sense and would thus be an 
infringement of the fundamental right guaranteed under Article 19 (1) (g) of the 
Constitution is again without force. Article 19 (1) (g) declares that all citizens 
have the right to practise any profession, to carry on any occupation, trade or 
business. Nobody has denied to the appellants the right to carry on their own 
occupation and to ply their taxis. This article does not guarantee a monopoly 
to a particular individual or association to carry on any occupation and if other 
persons are also allowed the right to carry on the same occupation and an element 
of competition is introduced in the business, that does not, in the absence of any 
bad faith on the part of the authorities, amount, to a violation of the fundamental 
right guaranteed under Article 19 (1) (g) of the Constitution. Under the Motor 
Vehicles Act it is in the discretion of the Regional Transport Authority to issue 
permits at different rates of tariff to different classes of vehicles plying in the streets 
of Calcutta and if that power is exercised in a bona fide manner by the Regional Trans- 
port Authority for the benefit of the citizens of Calcutta, then the mere circumstance 
that by grant of licence at different tariff rates to holders of different taxis and 
different classes of vehicles*some of the existing licence holders are affected cannot 
bring the case undef Article 19 (1) (g) of the Constitution. . 
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For the reasons given above this appeal has no merits and we accordingly 
dismiss it with costs. 
Agent for Appellant : Sukumar Ghose. 
Agent for Respondents: B. K. Bose. 
G.R./E.S. —— Appeal dismissed. 
[THE SUPREME COURT OF INDIA.] 
(Criminal Appellate Jurisdiction). 


Present :—M. PATANJALI SASTRI, Chief Justice, MzEHRGHAND Manayjan, S. R. 
Das, Vivian Bose anb GuuLaM Hasan, JJ. 


Raja Kulkarni and others .. Appellants* 
a, 
The State of Bombay .. Respondent. 

Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), sections 24 and 2;—Offence of instigating 
strike during ncy of appeal under section 24—Appeal if should be competent one to make strike illegal 
—Bombay Industrial Relations Act (1946)—If infringes Articles 14 and 19 (1) (a) and (c) of the Constitution 
of India (1950). 

Section 24 of the Industrial Disputes (Appellate Tribunal) Act, on a plain and natural construc- 
tion requires for its application no more than that an appeal should be pending and there is nothing in 
the language to justify the introduction of the qualification that ıt should be valid or ccmpetent. 
Whether the appeal is valid or competent is a question entirely for the Appellate Court before whcm 
the appeal is filed to determine, and this determination is possible only after the appeal is heard, 
but there is nothing to prevent a party from filing an appeal which may ultimately fe found to be 

' incompetent, e.g., when it is held to be barred by limitation or that it does not lie before that Court 
or is concluded by a finding of fact under section 100 of the Civil Procedure Code. From the mere 
fact that such an appeal is held to be unmaintainable on any ground whatsoever, it does not follow 
that there was no appeal pending before the Court. The Legislature in introducing section 24 in 
Industrial Disputes (Appellate Tribunal) Act contemplated that industrial peace should not be 
disturbed so long as the matter was pending in the Court of appeal, irrespective of the fact whether 
such an appeal was competent in law. Persons instigating a strike while such an appeal was pending 
will be guilty of an offence under section 27 of the Act. 

The Bombay Industrial Relations Act, 1946 does not infringe the rights under Article 19 (1 (a) 
and (c) read with Article 14 of the Constitution. 


Appeals under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the 8th January, 1951, of the High Court of Judicature at Bombay 
(Bavdekar and Dixit, JJ.) in Criminal Appeals Nos. 675, 676 and 677 of 1950). 


N. Bharucha and Dara Vania, Advocates for Appellants. 


M. C. Setalvad, Attorney-General for India (G. N. Joshi and Porus A. Mehta, 
Advocates, with him) for Respondent. 
The Judgment of the Court was delivered by 
Ghulam Hasan, 7.—These consolidated appeals by the three appellants arise 
„out of the judgment and order of the High Gourt of Judicature at Bombay (Bavdekar 
and Dixit, JJ.), whereby the High Court confirmed the convictions of the appellants 
recorded by the Presidency Magistrate, Fifth Court, Greater Bombay, under 
_ section 27 of the Industrial Disputes (Appellate Tribunal) Act (No. XLVIII of 
' 1950) but reduced their sentences from six months’ rigorous imprisonment to three 
months’ simple imprisonment and set aside against each of the appellants the 
„sentence of fine of Rs. 1,000. The appellants are the President and the Secretaries 
‘of the Mill Mazdoor Sabha, a Union of Textile Workers in Bombay registered 
under the Indian Trade Unions Act. It appears that there are about 2,10,000 
“Textile workers working in Bombay and about 35 per cent. of them belong to three 
different labour Unions. The first is called ‘ Rashtriya Mill Mazdoor Sangh ° 
which is recognised as a “ representative Union” under the Bombay Industrial 
Relations Act, 1946, on the ground that it represents not less than 15 per cent. of 


a a a i 


* Cases Nos, 87, 88 & 89 of 1951. 24th November, 1953. 
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such Textile workers. The second is called ‘ the Mill Mazdoor Sabha,’ of which 
the appellants are the office bearers, but this Union represents less than 15 per cent.; 
and the third is ‘ Girni Kamgar Union ’ representing the least percentage of workers. 
Jt is common ground that apart from the members of the above three Unions, a 
large number of workers representing about 65 per cent. are unorganized and do not 
belong to any Union. 


On gth December, 1949, the representative Union gave a notice of change 

under section 42 of the Bombay Industrial Relations Act, 1946, hereinafter called 
the Act to the Mill Owners Association in Bombay claiming bonus for that year. 
-On 23rd December, the dispute was referred by the Government of Bombay to 
the Industrial Court under section 23 of the said Act. While this dispute was 
pending, the Industrial Disputes (Appellate Tribunal) Act (No. XLVIII eG 1950) 
hereinafter called the Appellate Tribunal Act, came into force on 20th May, 1950. 
On 7th July, the Industrial Court made the award and the same was published 
on 13th July. On gth August, the Mill Owners Association, which was dis- 
satisfied with the award, filed an appeal before the Appellate ‘Tribunal and an 
ad-interim order was passed on 10th August, directing how the bonus should be 
paid. The appellants made speeches on 14th, 15th and 16th August, exhorting the 
workers of the Textile Industry to go on strike. The Labour Commissioner, 
thereupon filed. complaints before the Presidency Magistrate on 28th August, 
charging the appellants with an offence under section 27 of the Appellate Tribunal 
,Act. The Mill Mazdoor Sabha applied to be made a party to the appeal, but 
the application was rejected. As already stated, the appellants were convicted 
by the Presidency Magistrate, but ery sentences were reduced on appeal by 
the High Court. 


Two main contentions were raised on behalf of the appellants, firstly that the 
conviction under section 27 of the Appellate .Tribunal Act was illegal, because 
there was no competent and valid appeal against the award before the Appellate 
Tribunal and secondly that section 27 of the Act is void as being opposed to the 
fundamental rights of the appellants under Articles 19 (1) (a) and (c), and 14 of 
the Constitution. Both the contentions were repelled by the two learned Judges 
who delivered separate but concurrent judgments. The contentions have been 
reiterated before us. 


In order to deal with the first contention, it will be necessary to refer to cer- 
tain provisions of the Appellate Tribunal Act. Section 7 of that Act provides 
an appeal to the Appellate Tribunal from any award or decision of an industrial 
Tribunal : 


(a) if the appeal involves any substantial question of law ; or 


(b) the award or decision is in respect of any of the following matters, 
namely :— 7 


(i) wages, à 
(ii) bonus or travelling allowance, 
+ * * * * * + 


Section 24 (b) prohibits a workman, who is employed in any industrial esta- 
blishment, from going on strike during the pendency of an appeal before the Appel- 
late Tribunal and section 25 renders a strike and a lock-out as illegal if it is declared, 
commenced or continued in contravention of the provisions of section 24. Then 
follows the penalty provided for in section 27 which says : 

“* Any person, who instigates or incites others to take part in, or otherwise acts in furtherance 
of, a strike or lock-out, which is illegal under this Act, shall be punishable with in priscin eri for 
a term which may extend to six months, or with fine ‘which may extend to one thousand rupees 
or with both.” 

The question is whether the appellants rendered themselves liable to prosecution 
under section 27, because they instigated the strike while the appeal was pending 
before the Appellate Tribunal. 


`~ 


‘firi t sub-section, a Union can be registered as a 
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“Mt is contended that section 24 contemplates the pendency of a valid and 
com betent appeal, but as no valid or competent appeal under the law was pend- 
ing, the appellants committed no offence under section 27. We are unable to 
accept this contention. Section 24 on a plain and natural construction requires 
for ts application no more than that an appeal should be pending and there is 
notl ing in the language to justify the introduction of the gual ation that it should 
be valid or competent. Whether the appeal is valid or competent is a question 
enti ely for the Appellate Court before whom the appeal is filed to determine, and 
this determination is possible only after the appeal is heard, but there is nothing 
to prevent a party from filing an appeal which may ultimately be found to be in- 
com petent, e.g., when it is held to be barred by limitation or that it does not he 
befcre that court or is concluded by a finding of fact under section 100 of the 
Civil Procedure Gode. From the mere fact that such an appeal is held to be un- 
mai ıtainable on any ground whatsoever, it does not follow that there was no 
app al pending before the Court. Article 182 (2) of the Indian Limitation Act 
pre: cribes three years’ period of limitation for the execution of a decree or order 
to iun from the date of the final decree or order of the Appellate Court “ when 
the: e has been an appeal”. The Privy Council construed the latter phrase tq 
me n that any application by a party to the Appellate Court to set aside cr revise 
a dı cree or order of a Court subordinate thereto is an ‘ appeal’ within the meaning 
of tie above provision, even though it is irregular or incompetent, or the persons 
affe ted by the application to execute were not parties, or it did not imperil the 
whcle decree or order. They refused to read into the words any qualification 
eith èr as to the character of the appeal, or as to the parties to it. [Nagendra Nath 
Dy and another v. Suresh Chandra Dey and others]. We consider that the word 

‘appeal’ must be construed in its plain and natural sense without the insertion 
of zny qualifying words such as are intended to be introduced ky the contention 
rais ¿d before us. There is yet another reason for not construing the word ‘ appeal ° 
in tae manner suggested by the appellants and that is that the “Legislature i in intro- 
ducing this provision contemplated that industrial peace should not be disturbed 
so lòng as the matter was pending in the Court of appeal irrespective of the fact 
wh ther such an appeal was competent in law. If this were not the case, the 
par ties could easily defeat the object of the Legislature by arrogating to themselves 
the right to decide about the competency of the appeal without reference to the 
Co irt, commit a breach of the peace and escape the penalty imposed by section 27. 
Th re was no justification for the appellants to instigate the workers in the so-called 
bon: ! fide belief that section 27 did not apply to an appeal which they thought was 
inc: mpetent. In this view of the matter it is not necessary to consider whether 
the conferment of a right of appeal during the pendency of a proceeding can affect 


. the rights of the parties to those proceedings and make the order in the pending 


pro ceeding appealable. 

The second contention relates to the alleged infringement of the rights of the 
apj ellants under Article 19 (1) (a) and (c), read with Article 14 of the Constitution. 
In order to understand this contention, a reference to the provisions of the Bombay 
Inc ustrial Relations Act, 1946, will be necessary. 

| Section 3, sub-section (32) defines “ Representative of Employees ” as one 
entitled to act as such under section go, and “ representative Union,” is defined 
as } Union for the time being registered as a representative Union under the Act 
(St b-section (33)). 

Section 12 enjoins upen the Registrar of Unions appointed under the Act 
to maintain : 

| (a) a register of Unions registered by him under the provisions of the Act, and 
(b) a list of approved Unions. 


| Section 13 deals with the registration of Unions by the Registrar. By the 
“representative Union” for an 





1. (1932) 63 M.L.J. 329: L.R. 59 I.A. 283 (P.C.). 
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Industry in a local area if it has for the whole of the period of three months next 
preceding the date of its application, a membership of not less than 15 per cent. 
of the total number of employees employed in any industry in any local area. 
If-a Union does not satisfy that condition, and has a membership of not less than 
five per cent., it can be registered as a “ qualified Union.” If neither of these 
Unions has been registered in respect of an industry, then a Union having a member- 
ship of not less than 15 per cent. of the total number of employees employed in any 
undertaking in such industry can by an application to the Registrar be registered 
as a “primary Union.” It is common ground that the Rashtriya Mill Mazdoor 
Sangh comes under the first category and the Union of which the appellants are 
office-bearers comes under the second, namely that it is aequalified Union. This 
registration can be cancelled under section 15, if it has been procured by mistake, 
misrepresentation or fraud or if the membership has fallen below the minimum 
required under section 13 for its registration. 


It is argued that the right of the appellants to freedom of speech and expression 
and to form associations or Unions under Article 19 (1) (a) and (c) read with Article 
14, conferring the right of equality before the law or the equal protection of the 
laws is infringed by the Act, inasmuch as it gives preference to a trade Union 
upon the artificial test of having the greater percentage of membership, namely, 
not less than 15 per cent. We see little merit in this contention. It is obvious 
that the Act imposes no restriction either upon the freedom of speech and expression 
of the Textile workers or their right to form associations or Unions ; indeed it is 
not denied that the workers have already formed as many as three Unions, though 
they do not exhaust the number of workers in Bombay, for it leaves as many as 
65 per cent. of workers unorganized who do not belong to any trade Union. The 
statute lays down the minimum qualification of 15 per cent. of membership to 
enable the Union to be called a “representative Union” so as to represent the 
interests of the entire body of workers in their relations with the employers. After 
laying down the test of not less than 15 per cent., it was perfectly reasonable not 
to allow any other Union such as the appellants to interpose in a dispute on behalf 
of the Textile workers when they did not command the minimum percentage or 
when their membership fell below the prescribed percentage. It is perfectly 
open to the appellants to enlist that percentage or even a higher one and claim 
precedence over the Rashtriya Mill Mazdoor Sangh so as to be able to represent 
the interests of all the workers. The right to freedom of speech and expression 
is not denied to the appellants, nor are they prohibited from forming associations 
or Unions. The Act makes no discrimination between Textile workers as a class 
but lays down a reasonable classification to the effect that a certain percentage 
of membership possessed by a Union will be allowed to represent the workers as a ; 
class to the exclusion of others, but there is nothing to prevent the other Unions 
or other workers from forming a fresh Union and enrolling a higher percentage 
so as to acquire the sole right of representation. The appellants challenge the 
validity of the Act as infringing their fundamental rights and yet they base their 
case of discrimination on the provisions of the same Act. This position is not iny 
accord with reason or principle. 


We hold, therefore, that the appellants have made out no case for interference 
with the orders of the Courts below. We uphold the convictions and sentences 
and dismiss the appeal. 


Agent for Appellants : Rajinder Narain, 
Agent for Respondents: G. H. Rajadyaksha. 


G.R./K.S. ons Appeal dismissed. 
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[THE SUPREME COURT OF INDIA.] 
i (Civil Appellate Jurisdiction.) 
Present :—B. K. MugneRrjea, N. H. BHAGWATI AND B. JAGANNADHADAS, JJ. 


The Central National Bank, Ltd. .. Appellant* 
U. 
The United Industrial Bank, Ltd. .. Respondent. 


Sale of Goods Act (IH of 1930), section 30 (2)—Afplicability—Person obtaining goods by false pretences 
—Consent of trus owner in such case—Effect—** Consent ’’—Meaning. 

When the transfer of possession is voidable merely by reason of its being induced by fraud, which 
can be rescinded at the option, of the owner, the consent which followed false representaticn 1s a sı ff- 
cient consent within the meaning of section 39 (2) of the Sale of Gocds Act. But where the freud 
induced an error regarding the identity of the person to whom or the preperty in respect cf which 
possession was given, fhe whole thing is void and there is no consent in the sense of an agreement 
of two persons on the same thing in the same sense. d 


Even if the owner was induced to part with the goods By fraudulent misrepresentation he must 
yet be held to have consented to give possession ; and the fact that the receiver had a dishonest intenticn 
or a preconcerted design to steel or misappropriate the goods and actually misappropriated them, 
may make him liable for a criminal offence but*the consent of the owner actually given cannot be 
annulled thereby. 


Whether there is consent or not has to be proved as a fact in accordance with the principles 
of the Law of Contract and when it is proved to exist, its existence cannot be nullified by application 
of any rule of Criminal law. 

{On the facts of the instant case it was held that possession of the goods (shares) was not given 
with the consent of the owner.] 


On Appeal from the Judgment and Decree dated the 12th March, 1951, of the 
High Court of Judicature at Calcutta (Harries, C.J.) and Banerjee, J.) in Appeal 
from Original Decree dated the 21st March, 1950 of the Calcutta High Court in its 
ordinary original Civil Jurisdiction in Suit No. 1112 of 1946. 

P. C. Mullick and A. K. Dutt, Advocates, for Appellant. 


Sankar Banerji, Senior Advocate (B. Das and S. N. Mukherji, Advocates, with 
him) for Respondent. 


The Judgment of the Court was delivered by 

Mukherjea, J.—This appeal is directed against a judgment and decree of an 
Appellate Bench of the Calcutta High Court dated the 12th of March, 1951 reversing, 
on appeal, the decision of a single Judge of that Court passed in Suit No. r112 of 
1946. f 

The suit, out of which this appeal arises, was commenced by the Central 
National Bank Limited, the appellant before us, in the Original Side of the Cal- 
cutta High Court, for a declaration that the bank acquired the rights of a pledgee 
in respect of two blocks of shares in two companies, to wit, the Indian Iron and 
Steel Company Ltd. andthe Steel Corporation of Bengal, Ltd., and was entitled 
to sell the shares in enforcement of the pledge. There was a claim for recovery 
uf possession of these shares and also for damages alleged to have been suffered 
by the plaintiff by reason of wrongful denial of its title by the defendant bank. 


The shares, to wbich the dispute relates, are 800 in number and admittedly 
they were the property of one Radhika Mohan Bhuiya, the defendant No. 2 in 
the suit. Sometime in February 1946, Bhuiya agreed to sell these shares to one 
Dwijendra Nath Mukerjee for the price of Rs. 38,562/8/- On 14th February, 
1946, Bhuiya sent these shares along with the relative transfer deeds to the defen- 
dant bank with instructions to deliver over the share certificates and the transfer 
deeds to the purchaser, against payment of the entire consideration money stated 
above. On the 18th of February following, the defendant bank directed one of 
its officers, to wit, Nilkrishna Paul, to see Mukherjee at his office and hand over 
wre 

* G.A. No. 32 of 1953. 26th November, 1953. 
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to him the shares after receiving from him a pay order for the sum of Rs. 38,562/8/- 
signed by the Punjab National Bank. In accordance with this direction, Paul 
went to the office of Mukherjee and saw him at his chamber at about 11 a.M. in 
the morning. Mukherjee asked for the shares, but Paul refused to make over the 
share certificates to him unless the pay order was given. Mukherjee then said 
that he wanted to have a look at the shares and the transfer deeds just to satisfy 
himself that they were all right. After that Paul placed the shares and the trans- 
fer deeds on the table. Mukherjee examined the share certificates one after another 
and when he was about to leave the chamber along with the share certificates 
and the blank transfer deeds, Paul raised an objection and asked him not to go 
away without giving him the pay order. Mukherjee then said to Paul: “I am 
going out to get the pay order ; it is ready. You take your seat ; I am coming ”. 
With these words Mukherjee went out of His chamber and did not return there- 
after. It appears that he went straight to the office of the plaintiff bank and pledged 
the shares with it, taking an advance of Rs. 29,000/- in terms of an agreement 
which was previously arrived at between them. What happened in substance was 
this : Mukherjee gave a cheque for Rs. r00/- with which an account in hisname 
was opened for the first time with the plaintiff bank, and the advance of Rs. 29,000 
was given to Mukherjee by way of overdraft on this current account. Mukherjee 
also executed a promissory note for the said amount in favour of the plaintiff. It is 
the common case of the parties that Mukherjee has not been heard of since then 
and his present whereabouts are unknown. Coming now to Paul, the defendant’s 
officer, after waiting vainly for Mukherjee, ‘he had no other alternative but 
to come back to his office and inform his superior officer of all that had happened. 
A complaint was then lodged with the police on behalf of the defendant bank. 
The cheque, which was given,to the plaintiff by Mukherjee, was dishonoured when 
it was presented for payment. The plaintiff bank thereupon wrote a letter to 
Mukherjee demanding payment of the loan at once and threatening to sell the 
shares in case of default. As no reply came from Mukkerjee, the plaintiff sold these 
shares through a broker named Jalan. Jalan took delivery of the shares and gave 
the plaintiffa cheque for Rs. 16,000 in part payment of the price. The 
payment of the cheque, however, was stopped and the police, who had already 
taken the matter in hand, took possession of the shares. As Mukherjee could not 
be traced, a criminal case was started against an alleged accomplice of his, named 
Shaw, but this proved unsuccessful and Shaw was acquitted. The defendant 
bank, who had paid the full price of these shares to Bhuiya, then presented an 
application to the Magistrate, praying that the shares might be returned to it on 
the ground of its being the owner thereof. On getting information of this appli- 
cation, the plaintiff bank instituted the present suit, the allegation in substance 
being thai the plaintiff being the pledgee of the shares was entitled, in law, to the 
possession thereof. As has been stated already, Bhuiya having been paid off by the 
defendant bank, had no further interest in the litigation. The fight was thus 
entirely between the two banks. 


It is not disputed that Mukherjee did not acquire any legal title to the shares. 
There was only an agreement for sale between him and Bhuiya, and under the 
terms of the contract the property in the shares could not pass to him till the price 
was paid. The plaintiff bank, therefore, was not a pledgee of the shares from 
the real owner, It rested its claim entirely upon the provision of section 30 (2) 
of the Indian Sale of Goods Act, the language of which is as follows :— 


“ Where a person, having bought or sprece to buy goods, obtains, with the consent of the seller , 
possession of the goods or the documents of title to the goods, the delivery or transfer by that person 
or by a mercantile agent acting for him, of the goods or documents of title under any sale, pledge 
. or other disposition thereof to any person receiving the same in good faith and without notice of any 
lien or other right`of the original seller in respect of the goods shall have effect as if such lien or right 
did not exist”. a 
The plaintiff’s case was that it received the shares by way of plédge in good 
faith and without notice of any defect in the title of Mukherjee who had agreed 
to purchase these shares from Bhuiya and had ‘actual possession of the same with 
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the consent of the seller: Consequently, the pledge would be effective under 
the provision of section 30 (2) of the Sale of Goods Act in the same way as if the 
right of the original seller did not exist. 


The contention of the defendant bank on the other hand was that Mukherjee 
was not in possession of the shares with the consent of the seller, nor was the plain- 
tiff a bona fide pledgee without notice of the defect of title. The whole controversy 
thus centered round the point as to whether on the facts that transpired in evi- 
dence, the plaintiff bank was entitled to avail itself of the provision of section 30 (2) 
of the Indian Sale of Goods Act. Mt. Justice Sarkar of the Calcutta High Court, 
who tried the suit decided this question in favour of the plaintiff. The learned 
Judge was of opinion that Mukherjee had obtained possession of the shares with 
the consent of Bhuiya or rather his agent, the bank officer, within the meaning 
of section 30 (2), Indian Sale of Goods Act, and it was not at all material for pur- - 
poses of this sub-section that the consent was induced by fraud of Mukherjee or 
that his act amounted to an offence of ‘larceny by trick’ according to English 
law. It was further found that the plaintiff acted in good faith without notice 
of any defect of title ; and in view of these findings the trial judge decreed the 
plaintiff’s suit. i 

There was an appeal by the defendant against this judgment which was heard 
by a bench consisting of Trevor Harries, C.J. and Banerjee, J. The learned Judges 
allowed the appeal and reversed the judgment of the trial court holding that the 
defendant’s agent never’ consented to Mukherjee’s obtaining possession of the 
shares as buyer. There was no intention to give delivery at all. It was Mukherjee, 
who took the shares and bolted and “‘ his act was as much theft as if he had taken 
them out of Nilkrishna Paul’s pocket”. It is against this decision that the pre- 
sent appeal has come before us at the instance of the plaintiff and the point for 
consideration is, whether the view taken by the appellate bench of the High Court 
is right ? i 

Mr. Mullick who presented the appellant’s case with commendable fair- 
ness and ability, has argued before us that on the facts of this case the appellate 
court ought to have held that the plaintiff did acquire the rights of a pledgee in 
respect to the disputed shares under the provision of section 30 (2), Sale of Goods 
Act. There is no dispute, he says, that there was a valid contract of sale regard- 
ing these shares between Bhuiya, the real owner and Mukherjee; and that the 
plaintiff was a bona fide pledgee from Mukherjee without notice of any other’s 
rights, has been found as a fact by the trial judge and this finding has not been 
reversed in appeal. The only other thing necessary to entitle the plaintiff to claim 
the protection of section 30 (2) of the Act is to show that Mukherjee obtained 
possession of tlee shares with the consent of the seller or his agent, and it is on this 
point alone that the courts below have taken divergent views. It is argued by 
the learned counsel that the word “ possession ” used in the section means nothing 
else but physical cùstody and whether there was consent of the owner or not has 
to be determined with reference to the definition of “ consent”? as given in section 
13 of the Indian Contract Act. If there was consent\in fact, it is immaterial 
that it was induced by fraud or misrepresentation and\in the determination of 
this matter, no principle of criminal law and much less the technicalities of the 
English Criminal law should be imported. On the facts the ¥earned counsel argues 
that the defendant’s agent really consented to part with the possession of the shares 

' and allow: Mukherjee to have them, although he was duped by\the false promise 
given.by Mukherjee which the latter never intended to keep. 







The propriety of the propositions of law put forward on beha 
lants has not been for the most part, controverted by Mr. Banerjee, wh 
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of English cases turning upon analogous provisions in cognate statutes in England, 
we think it proper to express our view shortly on the points rai¢ed, just for the pur- 
pose of clearing up any doubt that might exist regarding the meaning and im- 
plication of the word “consent” as has been used in section 30 (2) of the Sale of 
Goods Act. The two principal questions that require consideration are: first, 
whether the consent necessary under section 30 (2) of the Sale of Goods Act must 
be a free consent uninfluenced by fraud or false representation, and secondly, 
whether the existence of such consent is negatived, as a matter of law, if a person 
of the requisite description mentioned in the section obtains possession ol goods 
from the owner by trick or other deceitful means which makes his act punishable 
asacrime. There is no decision on these points by any High Court in India and 
we have been referred to a number of cases decided by English courts where similar 
questions have arisen in regard to the provisions of section 25 (2) of the English 
Sale of Goods Act and section 2 (1) of the Factors Act which employ almost the 
same language with reference to dispusitions made by a purchaser or mercantile 
agent who obtained possession of goods with the consent of the real owner. It 
is neither necessary nor desirable for our purpose to enter into a detailed discus- 
sion of the English cases that have been cited before us. We would only examine, 
where necessary, the salient principles upon which the leading pronouncements 
of the English Judges purport to be based and see whether they throw any light on 
the questions that require consideration in this case. 


We agree with the learned counsel on both sides that the word “‘ consent ” 
as used in section 30 (2) of the Sale of Goods Act means “ agreeing on the same thing 
in the same sense ” as defined in section 13 of the Indian Contract Act. There 
is no definition of “consent” in the Sale of Goods Act itself, but section 2 (15) 
of the Act definitely lays down that the expressions used and not defined in the 
Act, but which are defined in the Indian Contract Act shall have the same meaning 
as has been assigned to them in the latter Act. Section 14 of the Contract Act 
defines the expression “ free consent” and a consent is free when it is not caused 
by coercion, undue influence, fraud, misrepresentation or mistake. A consent 
induced by false representation may nat be free, but it can nevertheless be real, 
and ordinarily the effect of fraud cr misrepresentation is to render a transaction 
voidable only and not void. If an innocent purchaser or pledgee obtains goods 
from the person in possession thereof, whose possessory right is defeasible on the 
ground of fraud but had not actually been defeated at the time when the transac- 
tion took place, there is no reason why the rights of such innocent purchaser 01 pled- 
gee should not be prwtected. The right in the possessor or bailce in such circum- 
stances is determinable no doubt but so long as it is not determined it is sufficient 
to enable him to create title in favour of an innocent transferee for value without 
notice. This proposition is well recognised in English law and seéms to us to be 
well founded on principle. In Cahn v. Pockett’s Bristol Channel Steam Packet Company, 
Collins, L.J. made the following oft quoted observation :— 

“ However fraudulent a person in actual custody may have been, in obtaining the ion, 
provided it does not amount to larceny by trick and however grossly he may abuse confidence re- 


posed in him, or violate the maxídate under which he got possession, he can, by his disposition, give 
& good title to the purchaser? É 


The opinion of t 








learned Judge in regard to the so-called exception where 
there is a ‘larceny Igy trick’ has been the subject of much comment both favour- 
able and adverse jh later cases as we shall sce presently ; but the main propo- 
sition enunciated/by him has never been disputed. The law on this puint has 
been thus s ed up by Denning, L.J. in Pearson v. Rose? : 


the true eo cannot claim them back. For instance, if a mercantile agent should induce the owner 
1o pas € property to him by some false pretence as by giving him a worthless cheque, or should 
induce the owner to entrust 






L.R. (1899) 1 Q.B. 643 at 659. in Folkes v. King, L.R. (1923) 1 K.B. 282 at 301. 


2. Vide the cases referred to by Scrutton, L.J. 3. (1950) 2 All E.R. 1027 at 1032. 
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was in a large way of business when he was not, then the owner cannot claim the goods back 
from an innocent purchaser who has bought them in good faith from thé mercantile agent.......... 
The consent may have been obtained by fraud but, until avoided it is a consent which enables the 
Factors Act to operate ”. 


Thus obtaining possession of goods by false pretences does not exclude the ope- 
ration of the Factors Act in England and in our opinion it does not exclude the 
operation of section 30 (2) of the Sale of Goods Act in India. 


The position, however, is entirely different if the fraud committed is of such 
a character as would prevent there being consent at all on the part of the owner 
to give possession of the goods to a particular person. Thus A might obtain posses- 
sion of goods from the owner by falsely representing himself to be B. In such cases 
the owner can never have consented to the possession of goods by A ; the’ so-called- 
consent being not a real consent is a totally void thing in law. In Lake v. Simmons}, 
Lord Haldane made the following observations while dealing with a similar point : 


“ The appellant thought that he was dealing with a different person, the wife of Vander Borgh 
and it was on that footing alone that he parted with the goods. He never intended to contract with 
the woman in question It was by deliberate fraud and trick that she got possession. There was 
not the agreement of her mind with that of the seller that was required in order to establish any con- 
tractual right at all. The latter was entirely deecived as to the indentity of the person with whom 
he was transacting. In circumstancess such as these, I think that there was no consensus ad idem’, 


The position, therefore, is that when the transfer of possession is voidable mere- 
ly by reason of its being induced by fraud, which can be rescinded at the option 
of the owner, the consent which followed false representation is a sufficient con- 
sent within the meaning of section 30 (2) of the Sale of Goods Act. But where the 
fraud induced an error regarding the identity of the person to whom oc the pro- 
perty in respect of which possession was given, the whole thing is void and there 


is no consent in the sense of an agreement of two persons on the same thing in 
the same sense. 


The other question that requires consideration is, whether it would’ make 
any difference in the application of the principles stated above if the fraud or decep- 
tion, practised by a person in obtaining possession of goods from the owner, 
is of such a character as to make him guilty of a criminal offence? Having 
regard to what has been said above, this question should not present any diffi- 
culty, had it not been for the fact that an amount of complexity has been intro- 
duced into the subject by reason of certain technical rules of the English criminal 
law. It is to be remembered that, what section 30 (2) of the Sale of Goods Act 
contemplates, is that the buyer, to whom the property in the goods sold has not 
passed as yet, must obtain possession of the goods with the consent of the seller 
before he can give a title to an innocent purchaser or pledgee. There can be no 
dispute that to establish consent of the owner of the goods, it is his state of mind 
that is the only material thing for consideration and not that of the receiver of 
the goods. Even if the owner was "induced to part with the goods by fraudulent 
misrepresentation he must yet be held to have consented to give possession ; and 
the fact that the receiver had a dishonest intention or a preconcerted design to 
steal or misappropriate the goods and actually misappropriated them, may make 
bim liable for a criminal offence, but the consent of the owner actually given can- 
not be annulled thereby. In order that a fraudulent receiver of goods must be 
punished criminally, the material thing is his dishonest intention ; but as was 
said by Bankes, L.J., in Folkes v. King*, that is altogether immaterial for the purpose 
of determining whether there was consent on the part of the owner of the goods 
under the Factors Act. ‘‘ The two considerations”, observed the learned Judge, 
“should be kept entirely distinct. To allow the one to be defeated by considera- 
tion of the other is in my opinion to sweep away a great part of the protection which 
the Factors Act was intended to provide”. The same ratio, in our opinion, applies 
in regard to the provisions of the Sale of Goods Act. 


1. L.R. 1927 A.C. 487, 500. a. L.R. (1923) 1 K.B. 282 at 297. 
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' As has been said already, obtaining of goods by false pretences does not negative 
consent of the owner of the goods for purposes of the English Factors Act. Even 
a larceny by bailee does not exclude consent according to the English decisions. 
This means that if the owner allows an agent to have his goods on hire or for repair. 
and the agent later on makes up his mind to steal or misappropriate them and 
sells them to another, the agent may be guilty of larceny as bailee but the owner’s 
consent to his possession could not be affected thereby. But curiously enough 
in English law a difference is made between larceny by bailee and larceny by 
trick ; and if in the illustration given above the agent instead of making up his mind 
- subsequently to steal the goods had that dishonest intention at the very beginning 
when he got possession, he is guilty of ‘larceny by trick’ and the possession in law 
is deemed to remain with the owner and he is regarded as “ taking”? ‘without 
the owner’s consent. This apparently involves a legal fiction, for although the 
goods are actually delivered over by the owner to the accused person, yet 
because of the trick committed by the latter the owner is still supposed to ‘continue 
in possession of the goods and the accused is held guilty of larceny for taking 
possession of the goods against the: will of the 6wnei. Ordinarily, the offence of 
larceny by trick, according to the English law, can be committed in two ways: 
first, where the owner of goods, being induced thereto by trick, voluntarily parts 
with the possession of goods in favour of the accused but does.not intend to 
pass property therein and the recipient has the animus furandi. Secondly, when 
the accused contrives to get-possession of goods by representing himself to be some 
other person or by deceiving the owner into thinking that he was delivering 
different goods, vide Whitehorn v. Davison’. In the second class of cases there 
is no real consent on the part of the owner and when a larceny by trick of this 
type is committed, it is well settled in England that the operation of the Factors 
Act would be excluded. The position under the Indian law is the same in accor- 


h 


- dance with the principles explained above. 


With regard to the first category of cases, howevér the decisions of the English 
courts are not at all uniform. As has been said already, Collins, J. in Cahn v. 
Pockeit’s Bristol Channel Steam Packet Company®, made the observation that 
“* however fraudulent a person in actual custody may have been, in obtaining posses- 
sion, provided it did'not amount to larceny by trick........ he can by his disposi- 
tion give a good title ”.” The observation as regards the exception in case of larceny 
by trick though it could not rank higher than an obiter, was accepted as good law 
by the Court of Appeal in England in Oppenheimer v. Frazer3. On the other hand, it 
was held by Bankes, L. J. and Scrutton, L.J. in Folkes v. King* that when consent was 
in fact given by the owner of the goods, it was immaterial that the receiver was guilty 
of larceny by trick, and this view was approved of by the majority of the Court 
of Appeal in Lake v Simmons®, though Atkin, L.J. delivered a dissenting judgment. 
The decision in Lake v Simmons® was reversed by the House of Losds® but Their 
Lordships proceeded not on any technical doctrine of criminal law but on the 
broad ground which we haye alnendy discussed that there was a mistake fatal to 
there being a consenting mind at all. The view taken in Folkes v. King*, has been 
approved of in the recent decision of Pearson v. Rose”. Thus, to quote the language 
of Lord Sumner, “ there is a signal and indecisive conflict of authoritative opinion 
on this point” *®. In our opinion, the view taken in Folkes v. King’ is the proper 
view to take; and if as was said by Scrutton, L. J. in that case, the Parliament 
could not possibly have intended to apply the artificial distinctions of criminal 
law to a commercial transaction-governed by the Factors Act, there is still less 
justification for importing a highly technical rule of English criminal law which 
had its origin in a legal fiction devised by English Judges to punish a thief who 
would otherwise have escaped conviction into the provisions of the Indian Sale 
se 


1. L.R. (r911) 1 K.B. 463, 479. 

a. LR. rae 1 Q.B. 643 at 659. 6. Vide Laks v. Simmons, L.R. 1927 A.C. 
3 LR. ae 2 K.B. 50. z 487. : Mae 

4. LR: (1923) 1 K.B. 282.” TT ~ 7. (1950) 2 All E.R. 1027. 

5 LR. (1926) 2 K.B. 51. tae te 8. L.R. 1927 A.C. 487 at 510. 
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of Goods Act. Whether there is consent or not has to be proved as a fact in 
accordance with the principles of the Law of Contract and when it is proved to 
exist, its existence cannot be nullified by application of any rule of criminal 
law.* A : 


It is in the light of these principles that we would proceed now to examine 
the facts of this case. The whole question is, whether Mukherjee got possession 
of the shares with the consent of the seller, and it is not disputed that the consent 
of the defendant’s clerk, who was acting as the agent of the owner, would be as 
- effective as the consent of the owner himself. 


As has been said already, Bhuiya sent the shares to the defendant bank on 
the 14th of February, 1946. The letter written by him to the defendant on that 
‘date concludes as follows : , 

“ I shall be highly obliged if you kindly realise the sum of Rs. 38,562/8/- as per the enclosed bill 
from Mr. D. N. Mukherjee ahd deliver the shares to him and it the realised sum to my account 
No. 1 and oblige”. 


‘On the next day, that is to say on the 15th, Bhuiya wrote to Mukherjee inform- 
ing him that he had deposited in the Barabazar branch of the United Industrial 
Bank, 300 Iron and 500 Steel Corporation shares and Mukherjee was requested 
to take delivery of the shares against payment immediately. On the 18th of Feb- 
ruary following, Nilkrishna Paul, an old employee in the Cash Department of the 
defendant Bank was directed by the Head Cashier to see Mukherjee at his office 
for the purpose of collecting the money from him and delivering over the shares. 
Sachindra Sen, an officer of the defendant, under whose advice Paul was sent to 
Mukherjee, says in his deposition that he definitely instructed Paul not to deliver 
the shares unless he received payment. As regards the mode of payment, Sen 
says that it was already arranged between him and Mukherjee that instead of pay- 
ing the money in cash, he would give a pay-order of the Punjab National Bank, 
where he had an account, upon the defendant bank. Sen told Paul to examine 
the pay-order ‘carefully and to part with the shares only if he was satisfied 
about it; otherwise, he should come back with the shares to the office. Paul, 
who is the principal witness on behalf of the defendant, says in his deposition that 
the instruction which he received was to deliver the shares after he obtained 
the pay-order. Paul saw Mukherjee at his office-chamber at about 11 A.M. on 
the 18th and on his telling Mukherjee that he had come from the United Indus- 
trial Bank to deliver over the shares, Mukherjee asked him to take his seat. Mukher- 
jee then asked for the shares. Paul told him that he could not deliver the shares 
unless he was given the pay-order. Mukherjee then said “ I just want to have a 
look at the shares and the papers only to see whether they are all right or not”. 
Upon this, Paul placed the shares on the table. What happened afterwards 
is thus narrated by him in his deposition : 

“ Then he was looking the shares one after another. When Mukherjee was about to leave the 
chamber, I told him not to go away but to give me the pay-order. He told me ‘ I am going out, to 
get the pay-order, it is ready, you take your seat, I am coming’. Then he went out of the chamber”’, 
It is quite clear that when Paul placed the share certificates upon the table and 
allowed Mukherjee to scrutinise them, he did not part with the possession of or 
control over the shares. It is true that Mukherjee handled the papers, but he 
did so in the presence of Paul who was sitting by his side in front of the same table. 
At the most, Mukherjee could be said to have the barest physical custody for the. 
purpose of examining the papers. When Mukherjee went out of the room with 
the shares in his hand, he undoubtedly got possession of the shares ; but on the 
evidence on the record, we do not think it possible to hold that he got possession 
with the consent of Paul. The evidence shows that Paul actually protested and 
objected to his going away with the shares without making any payment. It is 
true that Mukherjee told Paul that he was going out for getting the pay-order and 
would be coming back immediately ; but we cannot agree with Mr. Mullick that, 
Paul consented to Mukherjee’s taking away the papers, relying on the latter’s 
promise to come back with the pay-order. Mukherjee gave Paul no opportunity 


® 
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whatsoever to express his assent or dissent in this matter. In spite of Paul’s protest, 
he bolted away with the papers asking Paul to wait. Paul says in his deposition 
that he waited for 2 or 3 minutes, and when Mukherjee did not come back, he 
became anxious and went out of the chamber towards the counter where he found 
an old gentleman sitting. The gentleman told him that Mukherjee was nowhere 
in the office. This shows that Paul did not really rely upon the assurance of Mukher- 
jee and did not allow Mukherjee to have possession of the shares upon that assurance. 
It was against his express desire that Mukherjee took the shares and left the chamber 
with them and he had to wait for a minute or two as he could not think of any other 
alternative open to him at that juncture. Taking the evidence as a whole, we 
think that the decision of the appellate, bench of the High Court is correct and 
that on the facts and circumstances of this case, it cannot be held that Mukherjee 
got possession of the shares with the consent of Paul. The result, therefore, is that 
the appeal is dismissed and the judgment of the appeal court is affirmed. As both 
plaintiff and the defendant were innocent persons, who suffered on account of 


the fraud of a third party, we direct that the parties shall bear their own costs in 


all the courts. 
Agent for Appellant : Sukumar Ghose. 
Agent for Respondent: B. N. Ghose. 


G.R./K.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR, 


Mattupalli Venkata Subba Rao and others .. Appellanis* 
D. i 
Mattupelli Lakshminarasamma alias Hanumayamma and others .. Respondents. 
Hindu Law—Foint family—Life insurance policy of one of the members—Presumption as to being his separate 
property— When insurance policy amount can be treated as joint family asset. 


Having regard to the modern social conditions the general presumption must be that when one 
of the members of a joint family insures his life the amount of the policy belongs to the assured as his 
separate property and does not become a joint family asset. No doubt, if there is a clear indicaticn that 
the member did not intend to treat it as his separate asset, the position would be different. In a case 
where each of the several members of the family has taken a policy in his name the presumption 
becomes stronger that the policies were not part of the joint family assets. 

Appeals against the decree of the Court of the’ Subordinate Judge of Tenali, 
dated 31st March, 1947, and passed in O. S. No. 12 of 1940. 


M. S. Ramachandra Rao and M. Krishna Rao for Appellants. 


V. Rangachari, T. M. Krishnaswami Atyar, P. V. Chalapathi Rao and M. V. Naga- 
ramiah for Respondents. 


The Order of the Court was made by 
Rajamannar, C. J.—* * + + * 


[The suit was by the widow of a coparcener who died in 1938 under the Hindu 
Woman’s Right to Property Act for a partition of the properties alleged to belong 


~y 


o the joint family and for incidental reliefs. On appeal from the preliminary - 


decree the High Court held that the plaintiff was entitled to a share in the non- 
agricultural properties of the joint family. In pursuance of the preliminary decree 
as thus modified by the High Court there were further proceedings by way of division 
of immoveables and taking of accounts and a final decree was eventually passed. 
On appeal against that decree the defendants attacked certain items which formed 
part of the account taking. The judgment of the High Court dealt with those 





* Appeals Nos. 393 of 1947 and 14 of 1948. 23rd January, 1953. 
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items seriatim. Surcharge item 5 alone is relevant for the purposes of this report 
and the portion of the judgment dealing with it is as follows : 

Surcharge item No. 5 : . 

The next item relates to insurance policies taken in the name of the members 
of the family. They are as follows : 

(1) a policy in the name of Venkataratnam for Rs. 6,000, 

(2) A policy in the name of Venkatappiah for Rs. 5,000, 

(3) and (4) Policies in the name of the first defendant for Rs. 2,000 and 

- 5,000 respectively, and 


(5) A policy in the name of the fourth defendant for Rs. 10,000. 


From the evidence it is clear that the premia in respect of these policies were paid 
from and out of the joint family funds. But it is alsu clear that the joint family 
accounts specify definitely the amount of the premia as relating to the policy effected 
by this or that coparcener. There seems to have been a separate khata in which 
the amounts paid towards the premia for the several policies were separately entered. 
The first question which falls for decision as regards the amounts of these policies 
is, are the amounts of the policies joint property or do they form the separate property 
of the individual coparceners concerned. There appears to be little direct authority 
on the question. From a common-sense point of view it is obvious that when one 
of the coparceners insures his life he intends the benefit of the policy for his heirs 
and not for the other coparcener’s. The presumption, therefore, would be that the 
profit, if any, made by means of the policy would not be joint family asset. The 
utmost that the other coparceners in equity can claim is that the assured should 
be debited with the premia which have been paid from joint family funds. 


In support of the contention that the amounts of the policy should be treated 
as joint family property if the premia were paid from joint family funds, learned 
counsel cited two decisions of this Court. In Oriental Government Security Lafe Assurance, 
Limited v. Vanteddu1, four sons of one Nagiah filed a suit against an insurance com- 
pany to recover the amount alleged to be due to them on a life insurance policy 
executed by the company in favour of the said Nagiah. The policy was intended 
for the benefit of Nagiah’s wife and children. He died in 1902 leaving four sons 
and two daughters. The four sons claimed to be entitled to the amount to the 
exclusion of the two daughters of Nagiah. The company repudiated their exclusive 
claim on the ground that all the children of Nagiah including the daughters were 
entitled to the amount. It was held that the sons were entitled to the policy amount. 
The District Judge held that the premia paid for the policy came out of the joint 
family property of Nagiah and his sons and that the sons alone were entitled to 
the amount. ‘This finding was not impeached before this Court and the plaintiffs’ 
(sons’) title to recover the whole amount was admitted. The learned Judges 
observed that there could be no doubt that this view was correct. This is all that 
there is in this decision bearing on the point, and we fail to see what principle we 
could deduce from it which would govern the present case. Obviously whether 
the policy was joint family property or the separate property of Nagiah, the only 
persons who would become entitled to it in law would be the sons and they were 
the plaintiffs in the suit and their title was admitted. There was no 
conflict between persons claiming it as joint family property and persons claiming 
it as the separate property of Nagiah. The decision in Srinivasa Iyengar v. 
Thiruvengadath Aiyangar?, does not take us any further. In that case the plaintiff 
and the first defendant were step-brothers and the sons of one Doraiswami Aiyangar 
who had taken out a policy of assurance. The premia for the policy were paid 
out of funds belonging to the whole family. It was held that both the plaintiff 
and the first defendant were entitled to shares in the amount recovered from the 
insurance company. Here again the same result would have followed if the 
policy amount had been treated as the separate property of Doraiswami Aiyangar. 


ee es 
I. (1911) I.L.R. 35 Mad. 162. 2. (1912) 25 M.L.J. 644: I.L.R. 38 Mad. 556. 
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_ In these two cases it may be observed that the assured was the manager of the 
joint family and the other coparceners were all minors. It is not-clear whether 
there were separate debits as against the manager, nor was there any other evidence 
to show that the assured intended to treat the policy as his own individual asset. 
“These two cases were cited ina later casein Bengal Insurance and Real Property Co., Lid. 
v. Velayammal!. Though that decision was based on different facts, the following 
observations are apposite : 

“ The cases cited, Oriental Government Security Life Assurance, Limited v. Vanteddu* and Srinivasa 
Ayyangar v. Thiruvengadath Ayyangar”, leave the question of a manager’s power to insure his 

- life, paying the premium from the family money for the benefit of some members only of the joint 

family, in some uncertainty . . +. - The question then is whether any profit made out of 
money paid to a member of ajoint famil by the manager for his personal use, which he 18 free to spend 
as soon ag he receives it, must, because he chooses to invest it for some purpose which is clearly not 
intended to be for the benefit of the family, be deemed to be a family acquisition. A profit made 
by the member of a joint family from the enjoyment of joint property without detriment to ıt is his 
separate eifaceuired property ; Lachmeswar Singh y. Manowar Hossen*. When money is given to a 
member of a family by the manager from family funds to be spent by him for his personal use, it seems 
to us that any profit made by him can hardly be said to be in Jetriment of the joint property”.  ' 
As early as Balamba v. Krishnayya®, Sankaran Nair, J., held that a presumption would 
arise where an assured is shown to have money available from private as well as 
from joint family sources that the premia for a policy on his life would be paid 
from the man’s own money. This is because an insurance is prima facie intended 
for the benefit of the person taking out the policy. We think that the nature and 
incidents of a policy of life insurace taken out bya member of the joint family are 
‘well brought out in the following passage in Sugandhabi v. Desarbha®. 

“ A policy of life insurance. is usually a personal contract between the person who is called the 
assured and the insurance company. It 1s true no doubt that an insurance policy could be taken out 
for the benefit of the joint family, but the presumption would be against that as a rule andin my opinion 
it would have to be proved that the policy was taken out with thatintention and that the premia 
were paid out of joint family funds. In the absence of any proof to that effect, I am of opinion that 
the correct presumption is that the policy was taken out as a personal policy for the benefit of the 
personal heirs of the assured.” 

OF course, in such cases the assured must be debited with the premia paid by him 
or on his behalf from and out of the joint family funds. This is what was done in 
Manharanlal v. Jagjivanlal?, and by a Bench of this Court in A.S. No. 43 of 1948. 
In our opinion, having regard to modern social conditions and the growth of indi- 
vidual conciousness in marked contrast to the more corporate outlook of an earlier 
day, the general presumptiom must be that when one of the members of ajoint 
family insures his life, the amountiof the policy belongs to the assured as his,separate 
property and does not become a joint family asset. No doubt, if there is clear 
indication that the member did not intend to treat it as his separate asset, the posi- 
tion would be different. In a case where each of the several members of the family 
has taken a policy in his name the presumption becomes stronger that the policies 
were not part of the joint family assets. The premia must be treated as amounts 
drawn by the individual members and they must be debited with those amounts. 
The learned trial Judge has practically adopted this course except in the case of the 
amount of Rs. 5,000 paid in respect of Venkatappiah’s insurance policy which he has 
held to be a joint family asset. We think that logically all the policies should be treated 
in the same way. The respective amounts will be treated as the separate property 
of the respective assured and they would be debited with the amounts of premia 

. paid towards their policies. The statement, Exhibit CCCC-4, shows the amouns of 
premia paid in respect of the policies. Each of the members will be debited with 
the respective amount. As Venkataratnam’s policy was assigned in favour of 
the first defendant, the first defendent must be debited with the premia paid in 
respect of this policy. The learned Judge has left open the claim to the policy 





LL.R. (7937) Mad. ggo. = (1913) 25 M.L.J. 85 : LL.R. 37 M. 483. 
nor I. i. 35 ag. aoa aa . A.Í.R. 1932 Nag. 162. f 
1912) 25 M.L.J. 644: I.L.R. 3 ad. 556. - 7. AIR. 1952 Nag. 73 (vide page 75; 
Ubon L.R. 19 Ta 48 : I.L.R. 1g Cal. 253 column 2). . 
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taken in the name of the fourth defendant to be decided in a separate suit. That 
direction will stand. There is, however, one’ matter which needs to be cleared. 
The plaintiff would be certainly entitled to a fourth share of the premium amounts 
paid in respect of Venkataratnam’s policy which was assigned to the first defendant. 
But this fact was apparently overlooked by the learned Judge who has not declared 
the plaintiff’s right to it. $ 


[Then the other items are dealt with]. 
+ * kd + * * - k 


R.M. — ecree modified, 
[FULL BENCH.] , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mnr. Justice Sussa Rao, Mr. Justice VENKATARAMA AYYAR AND 
MR. Justro RAMASWAMT. 


-Akella China Venkatavadhamulu and others .. Petitioners* g 


v. 
‘Sri Muthangi Bachi Ramayya Garu (died) and others .. Respondents. 

Madras Agriulturists’ Relief Act (IV of 1939) (as amended in 1948), sections 7 and 19—Debt due from 
agriculturist mortgagor and non-agricultwist morigagor—Dabt discharged by being scaled down against agricul- 
turist mortgagor—If extinguishes debt as against non-agriculturist mortgagor. 

If one of the mortgagors happens to be an agriculturist and the other a non-agriculturist, discharge 
of the debt scaled down by the agriculturist mortgagor would not extinguish the debt against the 


non-agriculturist mortgagor also. 
Ramaswami A . Kailasa Thevar, ) r M.L J. 560: S.C.R. i - : 
(tos BOT, ey REE evar, (1951) 1 J. 560 : (1951) 292, pages 301-302 
Appeal against the order of the Court of the Subordinate Judge of Amalapuram, 
dated 28th June, 1946 and made in E.A. No. 743 of 1942 in E.P. No. 403 of 1941, 
in O.S. No. 21 of 1930. 


The Court (Subba Rao and,Panchapakesa Ayyar, JF.), before whom the appeals 
«came on for hearing in the first instance, made the following reference :— 


Orver.—The facts necessary for appreciating the contentions raised may 
be briefly narrated. To enforce a mortgage executed _by the Akella family in favour 
of Muthangi Butchi Ramayya on 18th June, 1917, he filed O.S. No. 21 of 1930 
on the file of the Court of the Subordinate Judge of Amalapuram. There was a 
preliminary decree against all the members of the joint family. On reth April, 
1932, a final decree was passed. Defendants 1, 2, 3 and the 13th defendants are 
brothers. Defendants 5 to 8 are the sons of the 1st defendant. Defendants 33 to 35 
are the grandsons of the 1st defendant, being the sons of his son, the 4th defendant. 
Defendants 9 to 12 are the suns of the and defendant. The other defendants are 
purchasers of some of the items’of the property. First defendant was adjudicated 
insolvent in 1926. In execution of the decree in E.P. No. 403 of 1941, the decree- 
schedule properties were sold on the 17th and 18th of July, 1942, and were purchased 
by the plaintiffs, Muthangi Ayyanna and Karra Suryanarayana on behalf of the 
‘defendants go and 31. Defendants 2, 3, 5, 7, 8,9, 10, 11, 12, 13, 14, 33, 34 and 35, 
filed E.A. No. 734 of 1942 for setting aside the sale under section 47 and Order 21, 
rule go, Civil Procedure Code,’ on various grounds. Defendants 2, 3, 5, 6, 13, 33, 
34 and 35 filed S.A. No. 13 of 1946 for setting aside the sale under Order 34, rule 5, 
Civil Procedure Code, by depositing the amount alleged to be due from them 
under the provisions of the Madras Agriculturists’ Relief Act. The learned Subordi- 
nate Judge dismissed E.A. No. 743 df 1942 on the grounds that the sale was not 
vitiated by, any of the irregularities alleged. He also dismissed E.A. No. 13 of 
1946 on various grounds, the ground being that the entire decree amount was 
-not deposited. The above two appeals were filed against the said orders. 





X 


* A.A.O. Nos. 399 and 642 of 1946 and 27th January, 1953» 
- (C.M.P. Nos. 3271, 3272, 3646 and 3647 of 1959). 


i 
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Mr. Somasundaram, the learned Counsel for the appellants, contended that 
as the appellants, who are some of the mortgagors, deposited the amount payable 
by them under the Madras Agriculturists’ Relief Act, the entire mortgage decree: 
is discharged on the principle that the mortgage is one and indivisible. In support 
of his argument he relied upon the decision in Kailasa Thevar v. Ramaswami Ayyangar*. 
In that case there was a mortgage decree. The decree was scaled down except as 
against the rst defendant. When he filed an application for scaling down the 
decree, it was dismissed. The other defendants, againstawhom the decree was 
scaled down; paid certain amounts towards the decree. Then the rst defendant 
deposited an amount equal to the difference between the amount cf the scaled 
down decree against the other defendants and the payments made by them, and 
prayed that the deposit should be accepted and full satisfaction entered up and the 
entire hvpotheca released from the mortgage. The learned Judges held that the 
1st defendant would be entitled to the relief asked for on the principle of the unity 
and indivisibility of the mortgage. Mr. Justice Govindarajachari, who delivered 
the judgment, considered the earlier case-law on the subject and came to the afore- 
said conclusion. If this judgment represents the correct law on the subject, the 
appellants would certainly be entitled to succeed : But Mr. T. M. Krishnaswami 
Ayyar, the learned counsel for the respondents, contended that the said judgment 
was not correct and that it required ~reconsideration. His arguments may be 
concisely stated as follows. The Madras Agriculturists’ Relief Act was enacted to. 
provide for the relief of indebted agriculturists in the priovince of Madras, and, 
for that object, scaled down the liability of the debtors who are agriculturists. It 
was not intended to affect the rights of creditors against non-agriculturists. Debt 
is defined in the Act as a liability due from an agriculturist, and it will be scaled 
down under section 7 of the Agriculturists’ Relief Act notwithstanding any law to the 
contrary. It is therefore necessary to construe the sections in such a way as not to 
affect the right of the creditor to proceed against his non-agriculturist debtors, 
in so far as the Act provides for scaling down the debt of an agriculturist debtor, 
to that extent the general law is modified. In support of his contention he mainly 
relies upon Ramier v. Srinivasiah*. There a mortgage was executed in 1916 by the 
deceased father-in-law of the rst defendant who was not an agriculturist. The 
applicant who claimed relief under the Act, was the 2nd defendant in the suit, who 
was the usufructuary mortgagee over the same properties under a deed, dated 22nd 
May, 1920. He was an agriculturist. The 3rd defendant, who had acquired the 
equity of redemption of certain items, was not an agriculturist. The puisne mort- 
gage right of the applicant was sub-mortgaged to another person who had deposited 
a certain amount to the credit of the decree. The Subordinate Judge held that the 
applicant was not entitled to the benefits of the Madras Agriculturisis’ Relief Act 
because the scaling down of the decree in his favour would result in a benefit to the 
other defendants who were not agriculturists. It would be seen from the aforesaid 
facts that the applicant, who was the puisne mortgagee was an agriculturistst 
whereas the mortgagor was not an agriculturist. The learned Judges held that 
he was entitled to relief under the Madras Agriculturists’ Relief Act. The learned 
Judges observe at page 338 as follows : 

“Itis ed by Mr. Ramaswami Ayyangar for the decree-holder that the right of an agriculturist 
judgment-debtor to scale down a decree should not be allowed to enure for the benefit of a on-agri- 
culturist judgment-debtor, a proposition with which we are in agreement. But we find i difficult 
to accede to the further contention that the mortgage, being one and indivisible, it is wrong in theory 
and difficult in practice to scale down the decree against the agriculturist judgment-debtor while 


‘leaving it unamended as against the noniagricalturini judgment-debtors. The theoretical argument 
is based on the absence from section 19 of any words excluding the application of the general law 
governing mortgages. But section 19 is only the machinery section. The substantive provisions are 
contained in section 7 which says : z 

“ Notwithstanding any law. . . . or decree of Court to the contrary, all debts payable 

by an agriculturist at the commencement of this Act, shall be scaled down sora. 
Having regard to our previous decisions, we must hold that the applicant is a dgment-debtor 
and that the decree debt is payable by him. It follows that this debt is to be scaled down, notwith- 
standing the decree and notwithstanding the provisions of the general law which prevent the person 





1. (1948) 2 M.L.J. 28. 2. (1941) 2M.L.J. 520: LL.R. (1941) Mad. 336 (F.B.). 
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‘who acquires a partial interest in the hypotheca from denying the liability of his interest to satisfy 
ithe whole of the mortgage debt.” : 

It will, therefore, be seen that the learned Judges held that section 7 overrides 
the general law of mortgages. Subsequent to the judgment there are other decisions 
arising out of different sets of facts. All those cases have been considered by Mr. 
Justice Govindarajachari in Kailasa Thevar v. Ramaswami Ayyangar1, Most of those 
cases dealt with the situation where the mortgagor is an agriculturist but the pur- 
chaser of the equity of redemption is a non-agriculturist. But the learned Judges 
held that the property in the hands of the non-agriculturist purchaser would be 
freed from the mortgage liability if the scaled down debt was paid by the agricul- 
turist mortgagor on the principle of ‘lucky purchase’. The learned counsel for 
the respondent argued that in these decisions, it was so held as the liability of the 
purchaser was only accessory. But Mr. Justice Govindarajachari pointed out that 
it was strange that there had been no reported decision where some of the mort- 
gagors got some of the decree amount scaled down while other mortgagors did 
not succeed in doing so. Indeed, the facts in Kailasa Thevar v. Ramaswami Ayyangar! 
disclose that all the mortgagors were agriculturists, though one of them was not 
able to get the decree amended so far he was concerned, owing to the lateness of his 
application. The decision in Ramier v. Srinivasayya? and that reported in Kailasa 
Thevar v. Ramaswami Ayyangar! lay down two conflicting views. In Ramier v. Srini- 
vasayya® the learned Judges accepted the principle that section 7 of the Agriculturists’ 
Relief Act overrides the gencral law of mortgages, whereas in Kailasa Thevar 
v. Ramaswami Ayyangar! the learned Judges invoke the general law of mortgages 
namely the principle uf unity and indivisibility of a mortgage, in applying the provi- 
sions of the Madras Agriculturists’ Relief Act. Though on facts they may be re- 
conciled, on principle we think they speak in two different voices. As this question 
rises frequently, and as the effect of our decision one way or the other affects a large 
body of creditors or debtors, as the case may be, we think it is necessary to have 
an authorititative decision of a Full Bench. We,’ therefore, refer the following 
question for decision by the Full Bench :— 

“ Whether if one of the mortgagors happens to be an agriculturist and the other a non-agricul- 
turist, discharge of the debt sdcaled down by the agriculturist mortgagor would extinguish the debt 
against the non-dgriculturist mortgagor also ?” i A 

The papers will be placed before the learned Chief Justice for constituting the 
Full Bench. i 


These appeals A.A.O. No. 399 and 642 of 1946 were then set down «before 
the Full Bench (Subba Rao, Venkatarama Ayyar and Ramaswami, JJ.) for consideration 
‘of the question referred. 

P. Somasundaram and Mr. V. V. Sastri, for the Appellants, in both the appeals.” 

. P. V. Vallabhacharyulu and M. S. Ramachandra Rao, Advocates, for respondents. 

The opinion of the Court was delivered by 


Subba Rao, 7.{—Subsequent to the reference to the Full Bench, the Supreme 
Court had to deal with the same question. They held in Ramaswami Ayyangar v, 
T. N. V. Kailasa Thevar? as follows :— 

““ Here the judgment-debtors are the mortgagors themselves and according to the plain provisions 
of the Agriculturists’ Relief Act there could not be any objections to a decree for reduced amount 
being passed against an agriculturist debtor, while the same relief is not given to his co-debtors who 
do not fulfil that description ”. S 

It may be mentioned that the Supreme Court reversed the judgment of this 
‘Court which was tke occasion for referring the question to a Full Bench. It follows 
that the question referred to the Full Bench should be answered in the negative. 


The appeals will be posted before the Bench for arguments on other questions 
raised, 


K.C. — Reference answered, 
EE 
t 27th January, 1953. 
1. (1948) 2 M.L.J. 28. 3- (1951)-1 M.LJ. 560: (1951) S.C.J. 278: 
2. (1941) 2 M.L.J. 520: EL.R. (1941) Mad. (1951) 2 S.C.R. 292, 301-302 Sc). 
336 (F.B.). i ‘ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present ;—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. Jusrice Soma- 


Chinnadorai alias Loganathan (minor by guardian P. Rama- 

~ swami Pillai) í .. Appellant * 
v. 

R. Doraisundaram and others “,. Respondents. 

Letters Patent (Madras), clause 15 and Cinl Procedure Code (V of 1908),Order 47, rules 1 and 7—Reectiow 
of review petition against order for preliminary decree in a partition suit—No appeal against order lies—‘Fudgment” 
— Whether order can be construed as judgment. 

An appeal is not maintainable against an oder rejecting an apelice ton for review of a judgment. 

, Section 15, Letters Patent, 1s controlled by Order 47, rule 7, Civil Procedure Code. : 

Achaya v. Ratnavel, (1886) I.L.R. 9 Mad: 253, followed. 


Where an order directing a preliminary decree for partition was virtually a consent order and an 
` application for review was filed under Order 47,rule 1, Civil Procedure Code, on the question whether 
the order which rejected a review application was a ‘ judgment’ within the meaning of clause 15 
of the Letters Patent, 

Held, that the order was not a judgment. It did not put an end to a suit but allowed it to proceed. 
in its usual course towards a final decree. 7 

Appeal against the judgment and order of the Hon’ble Mr. Justice Rajagopalan 

dated 13th Decémber, 1950 and passed in the exercise of the Ordinary Civil Juris- 
diction of the High Court in Application No. 3515 of 1950, in G.S. No. 2 of 1950. 


T. P. Gopalakrishnan for Appellant. 
K. S. Varadachari and Short Bewes & Company for Respondents. s 


Order of the Court was pronounced by 

Rajamannar, C.J.—This is an appeal under clause 15 of the Letters Patent 
against an order of Rajagopalan, J., dismissing 4n application by the Appellant for 
review of the order made by him on 26th April, 1950, directing a preliminary decree 
for partition to be passed. The learned Judge says it was virtually a consent order. 
But that circumstance does not make a material difference so far as the pgint on 
which we think this appeal should be disposed of is concerned. In our opinion, we 
think that no appeal lies against the order. 


‘ The application for review was filed evidently under Order 47, rule 1, Civil 
Procedure Code. Order 47, rule 7, of the Code clearly says that ań order rejecting , 
an application for review is not appealable. Obviously, that should conclude the 
matter. It was, however, contended by Mr. Gopalakrishnan, on behalf of the 
appellant, that in spite of the express provision in Order 47, rule 7, the order in 

uestion would be a “judgment” within the meaning of clause 15 of the Letters 
Patent as interpreted by the Full Bench in Tuljaram Row v. Alagappa Chettiar! and 
that therefore an appeal would lie. ` In Achaya v. Rainavel® it was held by a Bench 
of this Court (Muttuswami Ayyar and Parker, JJ.) that section 15 of the Letters 
Patent is controlled by section 629 of the then Civil Procedure Code (corresponding 
to Order 47, rule 7 of the present Code) and therefore an appeal is not maintainable- 
against an order rejecting an application for review uf judgment. With great 
respect we follow the decision and hold that the present appeal is incompetent. ' 
Even otherwise, we have no hesitation in holding that the order in question is not a 
judgment within the meaning of clause 15 of the Letters:Patent. The order did 
not put an end to the suit, but had allowed the suit to proceed in its usual course 
towards a final decree. 


The appeal is, therefore, dismissed with costs. 
K.C. — Appeal dismissed. 


* O.S.A. No. 49 of 1951. ` i 4th August, 1953: 
1. (1910) a1 M.L.J.1:1-L.R. 35 Mad.1 (F.B.).' 2. (1886) I.L.R. 9 Mad. 259. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice. 


« Mathapalli Komath Gopalan Nair ..  Petitioner* 
v 


Komath Kunhikanna Nair and others . .. Respondents. 

Madras Agriculturists’ Relief Act {IV of 1938) (as amended in 1948), section g—Afplicability of Act to 
usufructuary mortgagee—Term of document—Perception of profits—Mortgages with possession. 

Where the petitioner himself describes the mortgage as a usufructuary mortgage and the term 


of the mortgage was to enjoy the profits of the properties though the mortgagee was also empowered. 
to collect the rent from the tenants. x 


Held, that these would not make the possession legally not with him. 

Mylan v. Annavi Madan, (1905) 16 M.L.J. 99 : I.L.R. 29 Mad. 234, distinguished. 

The perception of profits would not amount to payment to creditor by the debtor within the 
meaning of section 9, Madras Agriculturists’ Relief Act. 


Jagannatha Aipangar v. Senniveera hethar, (1941) 1 M.L.J. 197: Manavala Awar v. Mohammed . 
Yusuf, (1942) 2 M.L.J. 398 and Vasudevan Nambudri v. Valia Tirumalpad, (1943) 1 M.L.J. 419, applied. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif of Payyoli, dated 22nd June, 1951, 
and made in O.P. No. 79 of 1949. 


K. P. Ramakrishna Atyar for Petitioner. 
V. P. Gopalan Nambiar and A. Achuthan Nambiar for Respondents. 


The Court delivered the following 

Jupcmenr.—I agree with the learned District Munsif that the case is covered 
by authority. The terms of the mortgage-deed and indeed the very appellation 
which the petitioner chose to give it show that the mortgage was usufructuary and 
the mortgagee was allowed to appropriate the profits of the properties which were 
in the possession of tenants towards interest. Such perception of profits would 
not amount to payment to the creditor by the debtor within the meaning of section 
g of the Madras Agriculturists’ Relief Act which is admittedly the governing section, 
This point was decided in Jagannatha Azyangar v. Senniveera Chettiar!, Manavala Aiyar v. 
Mohammad Yoosaf Maracair*, and Vasudevan Nambudri v. Valia Thirumalpad’. ‘Those 
were decisions under section 8 of the Act, but the same principle would be applicable’ 
in a construction of section g of the Act. 


Mr. K. P. Ramakrishna Ayyar, learned counsel for the petitioner, sought to. 
distinguish these cases on the ground that in those cases the mortgagee was put 
in actual possession of the properties whereas in this case the mortgagee was asked 
to collect the rents from the tenants on the properties. In my opinion this is a 
distinction without substance. The petitioner himself described the mortgage as 
a usufructuary mortgage. The terms show that the mortgagee was to enjoy the 
the profits of the properties. The mortgagee was also empowered to recover the 
properties if necessary. The fact that he was also entitled to collect the rent from 
the tenants on the land does not mean that legally the possession is not with him. 
Reference was made to the casein Mylan v. Annavi Madan*. But that case has no 
bearing on the point under consideration. x : 


Nor is there any substance in the next contention of the petitioner’s learned 
counsel that the amendment to the definition of the term ‘interest’? in 1948 has 
brought about a change in the petitioner’s favour. Whatever be the nature of 
the amendment, the main point to notice is that the amount or other thing must 


— ee SN Or $ 


*C.R.P. Na. 2099 of 1951. - 27th August, 1953- 
I. an 1 M.L.J. 197. 3. pan 1M.LJ. 419. 
2. (1942) 2 MLL.J. 398. 4. (1905) 16 M.L.J. 99 : I.L.R. 29 Mad. 234. 
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be paid or payable. I fail to see how the definition as amended takes the present 
case out of the scope of the application of the three decisions above-mentioned. 


The Civil Revision Petition is, therefore, dismissed with costs of respondents 
4, 5, 10, 11 and 12. f 


K.C. . are l Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presenr :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 


RAMA AYYAR. 
i 


A.R.V. Achar .. Petitioner* 
D 


‘The Madras State represented by the Secretary, Local Ad- 
ministration Department, Fort St. George, Madras, and 
another .. Respondents. 


Constitution of India (1950), Articles 14 and 15 and Madras City Municipal Act (IV of 1919), sections 5, 
45 and 46—Election to Corporation Council and of Mayor—Reservation of seats—Certain resercaticns held un- 
constitutional—Petstion for issue of writ of quo warranto with respect to the elections held to other scais— Main- 
tainability—Petitioner contesting seat of Alderman. 


Vacancies in the office of the Divisional Councillors having arisen by efflux of time the date for 
rectiving no ninations, scrutiny and election were notified by the Commissioner. A petition for the 
issue of a mandamus to the respondents to forbear from holding the elections on the ground that reser- 
vation of seats for certain persons was bad, was ordered, holding that the reservation of seats for Mus- 
lims, Indian Christians and Anglo-Indians was bad but not the reservation of seats for the others. A 
Letters Patent Appeal was filed by the petitioner and the elections having been held before it was 
disposed of, two applications for issue of writ of quo warranio were filed challenging the election to the 
seat reserved for the Nattukottai Nagarathars’ Association and the election of the Mayor. 


Held, (i) that in deciding whether a provision in a statute can be split up into different parts 
and ‘one part declared invalid and unconstitutional leaving the other to stand, the proper test is to 
see whether by omitting the offending provisions, the remaining provisicns can stand cn their cun. 
Tne provision in section 5, Madras City Municipal Ast, reserving scats for Muslims, Indian Christisns, 
and Anglo-Indians may well be omitted without affecting the constituticn of the Council. It fcllcws 
that in spite of the declaration that the said provision is illegal and unconstitutional the remaining 
part of the enactment stands separate and the elections having taken place the appeal must be 


(ii) There is no discrimination by the State in making the territorial divisions they having been 
made long before the Constitution came into force even though the adult franchise introduced by the 
Constitution brought about a change in the voting strength of the several divisions. 

(iin) The provisions of sections 45 and 46 of the City Municipal Act providing for notification 
by Government of the divisions in which seats are reserved and to whom, and for the election of two 
\Gouncillors from such divisions one of whom shall be a member of the reserved class is not discri- 
minatory, and even if it is, ıt is not unconstitutional. 

(iv) An information in the nature of a quo warranto is not issued as a matter of course and when 
a relator applies for an information it 1s in the discretion of the Court to refuse or grant it according 
to the facts and circumstances of the case. A relator will not be entitled to information in the nature 
of a quo warranto if it can be shown that he acquiesced in the election to which he objects or that he is 
raising an objection which might have been put forward inst himself at a previous election or that 
while cognisant of the objection he voluntarily so acted as td enable the respondent to exercise the 
office. The petitioner having cqntested the election to the seat of an Alderman cannot now-question 
the election of the respondent to the seat reserved for the Nattukottai Nagarathars’ Association. 


Appeal under clause 15 of the Letters Patent against the order of the Honoura- 
ble Mr. Justice Subba Rao, dated the 25th day of August, 1952 and made in 
Writ Petition No. 568 of 1952, for the issue of a writ of mandamus directing the 
Respondents to forbear from holding the elections to the Council of the Corpora- 
tion of Madras. 


S. Mohan Kumaramangalam and Messrs. Row and Reddy for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) for the Government Pleader 
AP. Saiyanarayana Raju), for first Respondent. 
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* L.P. Appeal No. 252 of 1952 and W.P. Nos. 799 and 800 of 1952. 4th September, 1953. 
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V. C. Gopalaratnam and T. Aravamudha Aiyangar for Southern India Chamber 
-of Commerce. ‘ 


K. Umamaheswaram and Alladi Kuppuswami for Nattukottai Nagarathars. 
C. Vasudevan for Andhra Chamber of Commerce. 
Messrs. King and Partridge for Madras Chamber of Commerce. 


T. S. Nagaswami Ayyar and V. Nataraj for the Madras Piece Goods Merchants 
Association. 


V. K. John of Messrs. John and Row for Respondents in W. P. No. 800 of 
1952. 
K. C. Doraiswamy for Muslim Chamber of Commerce. 


The Court made the following 


; Orper.—The Letters Patent Appeal and the two'writ petitions were heard 
together and~can be disposed of by a common judgment. ` The Letters Patent 
Appeal is against the Judgment of Subba Rao, J., in W. P. No. 568 of 1952. The 
appellant filed that application for the issue of appropriate writs, orders and direc- 
tions in the circumstances of the case and in particular for the issue of a writ of man- 
damus directing the respondents, namely, the Madras State represented by the 
Secretary, Local Administration Department, Madras, and the Commissioner, 
the Corporation of Madras, to forbear from holding the elections to the Council 
of the Corporation of Madras. 


Under section 55-A of the Madras City Municipal Act (hereinafter referred 
to as the Act ) vacancies arising by efflux of time in the office of Divisional Council- 
Jors shall be filled at ordinary elections which shall be fixed by the Commissioner 
to take place on such days in the months of August and September immediately 
preceding the vacancies as he thinks fit. The Commissioner accécrdingly adver- 
tised in the local daily newspapers fixing a programme of elections intimating that 
the nominations would be received by the Revenue Officer and by himself from 
the 21st August, 1952, to the 23rd August, 1952, and fixing the goth and 31st August, 
1952, for scrutiny and various dates in September, 1952, for the elections to the 
several vacancies. Section 5 of the Act provides for the constitution of the Council. 
The material portion of that section runs thus : 


“ The Council shall consist of— 


(a) sixty-six divisional councillors of whom fifty shall be persons elected to general seats, five 
to seats specially reserved for members of the Scheduled Castes, four to seats specially reserved for 
Muslims, two seats specially reserved for Indian Christians, one to a seat specially reserved for 
Anglo-Indians and four to seats, specially reserved for women ; 


Provided that nothing in this clause shall be deemed to prevent members of any community or 
woman for whom seats have been reserved from standing for election to the non-reserved seats ; 
(b) four councillors to seats specially reserved for labour ; 
(c) two councillors, one elected by the members of the Madras Chamber of Commerce and the 
other by the members of the Madras Trades Association in such manner as may be prescribed ; 
(a) six councillors elected in such manner as may be prescribed by the members of the Southern 
of Commerce, the Audhra Chamber of Commerce, the Muslim Chamber of Com- 
merce, the Nattukottai Nagarathars’ Association, the Southern Indian Skins and Hides Merchants’ 
Association, and the Piecegoods Merchants’ Association, Madras, each of the bodies and associations 
aforesaid voting separately and. electing one councillor ; 
(e) one councillor elected by the trustees of the Port of Madras. 
(g) one councillor elected by the members of the Senate of the University of Madras ; and 
(h) five aldermen, of whom one shall be a woman, elected by the councillors referred to in 
clauses (a) to (g), in the manner specified in section 56-C”. 

The appellant alleged in the affidavit filed in support of his application that 
after the coming into force of the Constitution of India reservation of seats for any 
section except for the Scheduled Castes and women was void as inconsistent with 
Articles 14 and 15 of the Constitution. He also submitted that the power given to 
the Government under section 45 of the Act to delimit territorial divisions by notifi- 
cation was arbitrary as no natural basis is indicated on the basis of which the delimi- 
tation should be made. He further stated that the power of the Government to 


14 
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specify the constituency from which seats were specially reserved for members of the 
Scheduled Castes, Muslims, Indian Christians, Anglo-Indians and women under 
section 5 of the Act was entirely arbitrary. One other objection raised by the 
appellant was that after adult franchise had been introduced by the Constitution 
the number of voters in the various territorial constituencies varied enormously 
and elections held on the basis of such unequally distributed constituencies offended 
against the provisions of Article 14 of the Constitution. 


Subba Rao, J., disposed of the application by his judgment delivered on the 
25th August, 1952. He held that the reservation of seats for Muslims, Indian 
Christians and Anglo-Indians was bad and the respondents had no power to held 
elections in respect of these reserved seats. He therefore directed the respondents 
to forbear from holding elections to the Council in respect of the aforesaid. seats, 
In other respects he dismissed the application. On the 11th September, 1952, the 
above appeal was filed in so far as the judgment was against the appellant. We 
directed on the 12th September, 1952, the appellant to file typed papers and posted 
the appeal to a date in October, 1952. Meanwhile the elections to all the seats 
in the Council, except to the reserved seats in respect of which Subba Rao, J., had 
held that the reservations were bad, took place in September, 1952. Under section 
56-C of the Act vacancies in the office of the aldermen have to be filled by election 
at a meeting of the persons who on first day of November on which such vacancies 
will arise will enter upon office as councillors and such meeting shall be convened 
by the Mayor and shall be held on such day in the month of October immediately 
preceding the vacancies as he may determine. Accordingly the aldermen were 
elected on the 15th October, 1952 and the Councillors and the aldermen so 
elected were sworn in on the 4th November, 1952, as councillors. On the 4th 
November, 1952, one of the aldermen, T. Chengalvarayan, was unanimously 
elected as Mayor. ; 


The two writ petitions before us are for the issue of writs for information in the 
nature of quo warranto. In Writ Petition No. 799 of 1952 the respondent is A. M. M. 
Murugappa Chettiar who was elected to the seat reserved for the Nattukottai 
Nagarathars’ Association. The petitioner (who is also the appellant in the Letters 
Patent Appeal) challenges the validity of his election mainly on the ground that the 
reservation cf the seat for the said Association offends Articles 14 and 15 of the 
Constitution. In Writ Petition No. 800 of 1952 the respondent is T. Chengalva- 
rayan who had been elected as alderman and then as Mayor. The ground on 
which the petitioner attacked the validity of the respondent’s election in this case 
both as alderman and as Mayor was that his election was by a Council which was 
not properly constituted. 


At the time of the hearing it became obvious that even if we agreed with all 
the contentions of the appellant, we could not grant to the appellant the relief which 
he had sought in his original application. That was for holding up the elections, 
but the elections had all been held. If the appellant desired to challenge the 
validity of the elections so held he could only do so by independent proceedings 
initiated after the elections had taken place. It was because of this difficulty that 
the appellant filed the two other applications, which will be disposed of on their 
merits. The appeal must therefore be dismissed. It is only necessary to state 
that as the dismissal is only by virtue of our order today the appeal should be deemed 
to be pending at the hearing of the two other applications. It is important to bear 
this in mind because.of an argument which was pressed upon us in Writ Petition 
No. 799 of 1952 by learned counsel for the respondent in that case. 


We shall now take up Writ Petition No. 800 of 1952 in which several interesting 
contentions were put forward by Mr. Kumaramangalam. The contention which, 
he first pressed and pressed most was that after the judgment of Subba Rao, J., 
which had declared that the reservation for Muslims, Anglo-Indians and Christians 
‘was bad there could be no validly constituted Council. He developed this argument 
‘as follows. Section 5 (1) of the Act provides that the Council shall consist cf 66 
‘divisional councillors‘out of whom: four shall be persons elected to seats’ specially 
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reserved for Muslims, two to seats specially reserved for Indian Christians and one 
to a seat specially reserved for Anglo-Indians. After the judgment of Subba Rao, J., 
the Council could only consist of 66 minus 7, i.e., 59 councillors. The provisions in 
the Act can only be amended by the Legislature and it is not competent for this 
Court to make any amendments to the Act. As the Act contemplates a Council 
of 66 divisional councillors, a Council consisting of 59 divisional councillors cannot 
be deemed in law to be a properly constituted Council. The petitioner’s learned 
counsel tried to draw some support from the provisions in section 8 (2) of the Act 
that the State Government may at any time remove the Commissioner from office 
and shall do so if at a special meeting of the Council called for the purpose not less 
than 43 members thereof vote for such removal. He based his argument on an 
assumption that the number 43 mentioned in this sub-section was fixed with refer- 
ence to the total number of councillors, namely, 85. If the total number should 
be reduced as it needs must be by reason of Subba Rao, J.’s judgment then there 
may be necessity to amend the provision and probably have a lower figure, but 
this the Court was not competent to edo. The counsel’ further contended that 
section 5 (1) of the Act cannot be split up into different parts and one part only 
declared invalid and unconstitutional leaving the other parts to stand. One cannot 
presume what the Legislature would have done if they were aware of the fact that 
these seven seats could not be reserved for the particular communities. 


The learned Advocate-General on behalf of the State and Dr. John, learned 
counsel for the Mayor, contended on the other hand that the abolition of the seats* 
reserved for Muslims, Indian Christians and Anglo-Indians by reason of the judg- 
ment of Subba Rao, J., does not affect the constitution of the Council and that apply- 
ing the rule as to severability, in whatever way it be stated, the provisions relating 
to the constitution of the Council do not in their entirety become void and unconsti- 
tutional because a part of the provision has been declared unconstitutional. 


Though the Council is composed of councillors it has a separate legal entity 
distinct from the councillors. Section 5 (3) of the Act enacts that the Council 
shall by name of the ‘ Corporation of Madras’ be a body corporate and Have per- 
petual succession and a common seal and may by such name sue and be sued. 
Section 36 (1) of the Act is a special provision designed to save the validity of acts 
done and proceedings taken under the Act by the Council impugned on the ground: 
of certain defects and irregularities. It inter alia declares expressly that no act done 
or proceeding. taken under the Act shall be questioned merely on the ground of any 
vacancy or defect in the constitution of the Council or of any standing committee. 
Though this provision may not in terms apply to the fatts of the present case, it 
indicates the intention of the Legislature that the Council as such should have an 
existence apart from its councillors. Reference was made to section 5 (1-A) which 
was inserted by Madras Act (IV of 1947). It gives power to the State Government 
by notification to increase or reduce the number of councillors to be elected to seats 
specially reserved under clause (a) or clause (b) of sub-section (1) and thereupon 
the : number of councillors specified in those clauses shall be deemed to have been 
increased or reduced accordingly. This, in our opinion, conclusively established 
the fact that the number of reserved seats is not such an integral part of the consti- 
tution of the Council and there is nothing sacrosanct about the number of councillors 
mentioned in section 5 (1). The scheme of the Act as regards the constitution of the 
Council appears to be to provide for one councillor for each of the 50 wards into 
which the city is divided, these 50 forming as it were the basic strength. In addition 
to this number of 50 divisidnal councillors there is a number, which is capable of 
variation, of councillors elected to represent particular communities and special 
interests. Any change in the number of these additional seats cannot affect the 
basic strength. Even if all the reservations were declared to be illegal and uncons- 
tutional, the basic strength of the 50 divisional councillors representing the general 
seats would remain and there would be no defect in the constitution of the Council. 


Dr. John convinced us by reference to the provisions of the City Municipal Act 
as amended from time to time that the number of councillors mentioned in section 
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8 (2) dpes not bear any fixed ratio to the total number of councillors. In the Act 
as it stood in 1919 the total strength of the Council was 50 and the number mentioned 
in section 8 (2) was 33. In 1936 the Act was amended and the strength was increased 
to 65. : There was then an alteration in section 8 (2) when the number was increased 
to 43. In 1947 the total strength went up to 85, but the number mentioned in 
section 8 (2) remained as before, namely 43. No argument can therefore be built 
up on the supposed intention of the Legislature to adhere to any fixed ratio between 
the total strength of the Council and the number of councillors whose yote is neces- 
sary for the removal of the Commissioner from office. . 


Mr. Kumaramangalam cited to us Willoughby on the “ Constitution of th 
United States ” Second Edition, at pages 36-37 where the rule relating to separable- 
ness of statutes is formulated thus : : 

“ The Court will not it the unconstitutionality of a particular provision of a law to 
invalidate the entire law if it is possible to separate the invalid provision from the other provisions. 
without destroying or impairing their efficiency to attain the results evidently intended by the 
legislature that enacted it. Even when thus grable, however. the court will not hold the 
remainder of the law valid if there is doubt whether, the realization of the whole of its will being 
rendered impossible, the legislature would have desired the execution of a partonly..... In result, 
it is clear that the courts possess and exercise wide discretionary power in determining whether or not 
an invalid provision may be separated from the other provisions of an Act, so as to leave valid 
those other provisions. In this matter the courts speculate freely a to what would probably have 
been the desires of the enactors of the law had they known that effect would not be given to those 
provisions of the law which the courts find ,to be unconstitutional.” 

Cooley in his ‘‘ Constitutional Limitation ” discusses the rule in the following 
mannér ; (8th Edition. page 360, et seq.) 

“‘ Where........ a part of a statute is unconstitutional that fact does uot authorize the 
courts to declare the remainder void also unless all the provisions are connected in subject- 
matter, depending on each other, operating together the same purpose, or otherwise so connected 
together in meaning that it cannot be presumed the legislature would have passed the one 
without the other.......The point is not whether they are contained in the same section....... 
but whether they are essentially and inseparably connected in substance. If, when, the 
unconstitutional portion is stricken out, that which remains is complete in itself and capable 
of being executed in accordance with the apparent legislative intent, wholly independent of that 
which was’ rejected, it must be sustained. .... And if they (the provisions) are so mutually con~ 
nected with and dependent on each other as conditions, considerations or compensations for each 
other as to warrant the belief that the legislature intended them as a whole, if all could not be 
carried into effect, the legislature would not pass the residue independently, then if some parts are 
cay erent aces all the provisions which are thus dependent, conditional or connected must fall 
with them.” 


The rule has also been laid down in a slightly different form by the Privy 
Council im In re: The Initiative and Referendum Act+. If the offending, pro- 
visions are so interwoven into the scheme that they are not severable, then the entire 
enactment fails. But if the provisions left can continue to remain without the 
offending provisions, then those provisions do not ipso facto become void and un- 
uae (vide also Attorney-General for British Columbia v. Attorney-General for 

a?). 

We think it safe to accept the rule which does not leave the Court to speculate 
as to what the legislature would have done if it had known that certain of the provi- 
sions would be declared illegal. The test should rather be whether omitting the 
offending provisions the remaining provisions can stand on their own. 

The learned Advocate-General referred us to three decisions of the Supreme 
Court of the United States to illustrate the rule as understood in America. In 
Illinois Central Railroad Company v. Mckendree®, Day, J., quoting from United States v. 
Reese* said, ; 

“We are not able to reject a part which is unconstitutional and! retain: the remainder, 


because it is not possible to separate,ġthat whiçh is unconstitutional, if there be any such, from. 
that which is not.” 


In Howard v. Ilinois Central Railroad Company®, White, J., observed thus : 





1. L.R. 1919 A.C. 935. : 4. 23 L.Ed. 563 at 566. 
2. L.R. 1937 A.C. 377- “5. 52 L. Ed. 297. 
8. 51 L.Ed. 298. 
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_ “Equally clear is it, generally speaking, that where a statute contains provisions which are consti-. 
tutional and others which are not, effect may be’given to the legal provisions by separating them from 
the illegal. But this applies only to a case where the provisions are separable, and not dependent 
one upon the other, and does not support the contention that that which is indivisible may be divided. 
Moreover, even in a case where 1 provisions may be severed from those which are illegal, in drder 
to save the rule applies only where it is plain that Congress would have enacted the legislation with 
the unconstitutional provisions eliminated.” 

That the application of the rule depends upon the circumstances of each case is 
made manifest by the decision in El Paso North-Eastern Railway Company v. Gutierrez}. 
It emphasises the doctrine of the duty of the Court to maintain as far as possible the 
constitutionality of statutes. ` 

“ Whenever an Act of Congress contains unobjectionable provisions separable from those found 
to be unconstitutional, it is the duty of this Court, to so declare, and to maintain the Act in so far as 
it is valid.” 

In the discussion earlier on in the judgment as to the scheme of the Act in respect 
of the constitution of the Council, we have already said that the provision of seats 
for Muslims, Indian Christians and Anglo-Indians may well be omitted without 

ecting the constitution of the Council. It follows that in spite of the declaration 
of Subba Rao, J., that the said provision is illegal and unconstitutional the remaining 
part of the enactment stands. We cannot accept the contention of Mr. Kumara- 
mangalam on this point. 


Dr. John referred us to the rules applied generally to applications for writs of 
quo warranto. 

An information in the nature of a quo warranto is not issued as a matter of course 
and when a relator applies for an information it is in the discretion of the court to 
refuse or grant according to the facts and circumstances of the case. . . .The 
Court may in its discretion decline to grant a writ of quo warranto if it apprehends 
that to do so would disturb the peace and quiet of the corporation. (Vide Hals- 
bury’s “ Laws of England,” Second Edition, Volume IX, pages 810-811). 


It is not necessary to deal at any length with this part of the argument because 
we have held on the merits that there is no ground for issuing the writ. 


Mr. Kumaramangalam’s next contention was with reference to the provisions 
of sections 45 and 46 of the Act. According to him the following features offend 
Article 14 of the Constitution. @- 


(1) the disparity in voting strength of the several divisions, 
(2) the arbitrary power conferred on the Government to provide for reser- 
vations in such divisions as they choose, and 


(3) the privilege conferred on the voters in some of the divisions to vote for 
two councillors, 


Under section 45 (1) (a) of the Act, for the purposes of election of divisional’ 
councillors to fill the 50 general seats the city is divided into 50 territorial divisions 
the boundaries of which shall be fixed by the Government by notifications. It 
was not suggested by counsel for the petitioner that in making such territorial 
divisions originally there was any disparity in the voting strength. Under section 47 
of the Act every person whose name is included in that part of the electoral roll for 
any territorial constituency of the Madras Legislative Assembly which relates to. 
any of the divisions referred to in sub-section (1) of section 45 is entitled to be included 
in the electoral roll for that division. Under the Government of India Act, 1935, 
it is well known that there was no adult franchise and there were many qualifications 
for inclusion in the electoral roll. On the basis of the electoral roll then in force 
the municipal divisions were made by the Government with more or less the same 


voting strength. It was only when the Constitution came into force and adult ~ 


franchise was introduced and there was a consequent change in the electoral roll 
for the constituency of the Madras Legislative Assembly that disparity arose in the 
voting strength of the several divisions of the municipality. It is easy to imagine: 
naa nans nn ea nec ancc an croc anne 


I, 54 L.Ed. 106. i 


(8) 
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how this came about. Divisions A and B might have each had about 5,000 voters 
who had minimum qualifications, but when the qualifications were abolished and 
adult franchise came into force the number of voters in A might far exceed the number 
of veters in B. It is this that is attacked as discriminatory. ‘The learned Advocate- 
General conceded that there was necessity to revise the territorial divisions of the 
municipality on the basis of adult franchise, but contended that the elections already 
held cannot be deemed to be void because the revision had not been made. 
We agree with him. For one thing, there was no act of discrimination by the 
Government. The territorial divisions were made long before the Constitution 
came into force and it is not disputed that there was nothing wrong with the divisions 
at the time it was made. Subsequently the Government did not do anything. It is 
by virtue of section 47 of the Act that automatically the effect of the adult franchise 
introduced by the Constitution brought about a change in the voting strength of the 
several divisions. We fail to see how this result in any way made the elections 
held on the basis of the original divisions illegal or void. 


The next two objections of Mr. Kumaramangalam relate to the provisions of 
section 45 (2) (a) read with section 46 (2) of the Act. Under section 45 (2) (a) 
for the purpose of election of councillors to fill the seats reserved under section 5 the 
Government may by notification declare in which of the divisions the said seats 
shall be reserved and for whom such seats are reserved. Under section 46 (2), 
each of the divisions thus notified by the Government shall elect two councillors 
one of whom shall be a member of the reserved classes. We fail to see how the 
constitution of the Council, is affected in any manner by these defects, assuming 
that they are such. The only ground on which the petitioner can question the 
election of the respondent as alderman and Mayor is by establishing that the Council 
has not been properly constituted and therefore the election is void. He is not 
complaining that he belonged to a division where the voters have only one vote, 
nor is he complaining of a discriminatory treatment in favour of the voters of any 
other division. In the absence of such a complaint we do not think this question 
arises for decision. 


Even if it did we think there is no substance in the contention. It cannot 
be said that reservation of seats per se is unconstitutional. Indeed the Constitution 
itself provides for reservation of seats. Once it įs conceded that reservation itself 
is not illegal, there must be some device to give etfect to the scheme of reservation. 
Any scheme will, in some way or other, be open to the attack of discrimination. 
If only members of the class for which the reservation made are allowed to vote at 
an election for that seat, such persons would also have two votes, namely, a vote 
in the general constituency on the basis of adult franchise and another vote as a 
member of the class for which reservation has been made. ‘This kind of discrimi- 
nation is inevitable and inherent in the very scheme of reservation. There is nothing 
unconstitutional in this. 


We are therefore unable to accept any of the contentions of Mr. Kumara- 
mangalam. Writ Petition No. 800 of 1952 is therefore dismissed. 


In Writ Petition No. 799 of 1952 the petitioner challenges the election of the 
respondent to the seat reserved for the Nattukottai Nagarathars’ Association. The 
respondent was elected from among the members of the said Association and took 
his oath of office as councillor on the 4th November, 1952. The main attack was 
on the ground that the Association is based on caste and the reservation of a seat 
for the Association is therefore void as it is inconsistent with Articles 14 and 15 of 
the Constitution. : 


Mr. Gopalaratnam, besides arguing contra on the merits, raised two objec- 
tions on either of which if sustained he submitted the petition should be dismissed 
in limine, He contended firstly that tbe petitioner was concluded by the decision 
of Subba Rao, J., and secondly that the petitioner was precluded from obtaining 
any relief by way of quo warranto on account of his conduct. In our opivion the 
first objection is not tenable, but the second should prevail. 
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v- "Et is true that Subba Rao, J., held against the petitioner on the merits. But 
then the petitioner has filed an appeal against the judgment of Subba Rao, J., 
and once the appeal was filed the issue cannot be said to be res judicata. The appeal 
was pending at the time of the hearing of the petition and it is only now today 
that we are dismissing the appeal. It is not as if we are dismissing the appeal 
on the merits. The dismissal is only on the ground that the petitioner can no 
longer obtain the relief which he sought in his original petition. 


_ The second objection is founded on the following facts. After the elections 
were’ over at which the respondent was elected to represent the Nattukottai Naga- 
rathars’ Association, the petitioner acquiesced in his election and further actually 
canvassed for the respondent’s vote when he stood as a candidate for an alderman’s 
seat. On the 13th October, 1952, the petitioner addressed the following letter 
to the respondent (marked as ‘A’ and appended to the counter-affidavit of the 
respondent), ; 

“I am standing as a candidate for the alderman’s seat. I shall be deeply thankful if you will 
kindly help me with one of your votes, I have been a live wire in the Corporation Council for the 
past 16 years and I can still usefully serve the civic cause. Your one vote will be most helpful and 

request you to give me your support. I shall be deeply grateful and thankful.” 


The petitioner, however, did not succeed in being elected. 


It is well established that a relator will not be entitled to. information in the 
nature of a quo warranto if it can be shown that he acquiesced in the election to 
which he objects or that he is raising an objection which might have been put 
forward against himself at a previous election or that while cognisant of the objec- 
tion he voluntarily so acted as to enable the respondent to exercise the office (vide 
Halsbury’s “ Laws of England ”, Second Edition, Volume IX, section 138, and Short 
and Mellor’s “Crown Practice”, page 183). In the Queen v. Lofthouse, at the election 
of a Local Board of Health, voting papers were delivered duly filled up except 
that the column for the number of votes was left in blank. After the election a 
rule for a quo warranto was obtained by M, one of the unsuccessful candidates 
against two of the persons ‘declared elected on the ground that the voting papers 
having been left in blank the election was void. M had himself voted with a voting 
paper left in blank and had also taken part at former elections, when a similar: 
course had been pursued and had been himself so elected. It was held that M was 
‘disqualified from becoming relator. Mellor, J., referred to the rule as correctly 
stated in Corner’s “ Crown Practice” thus : a 

“ The relator must not be disqualified by having acquiesced or concurred in the act which he 
comes to complain of, orin similar acts at former elections.” É 
Shee, J., said : . 

“* Cases have been brought to our notice which show that where a man with the knowledge of 
the irregularity of a particular course, nevertheless concurs in it, he cannot afterwards take advantage 
of the irregularity. In the present case Mr. Maw voted on a voting paper which he knew or believed 
to be irregular. He therefore comes precisely within the rule enunciated by Lord Kenyon, Oe in 
Rex v. Clarke? ‘The Courts have on several occasions said and said wisely, that they would not listen 
even to a corporator who has acquiesced or perhaps concurred in the very act which he afterwards. 
comes to complain of when it suits his purpose ; and so far I think we have determined rightly.’ And 
there are other cases to the same effect. The present relator has concurred in the very act he now 
complains of, for he has used voting papers in blank in this very election and in others. Therefore, 
in the exercise of our discretion, we ought not to assist him.” 

` This principle was followed in a recent case by the Nagpur High Court in 
Miss Gama v. Banwarilal?. . , 

The petitioner, in our opinion, undoubtedly suffers from the disqualification 
laid down by the above rule. Mr. Kumaramangalam tried to escape from the 
rule by pointing out that the petitioner was persistently challenging the validity 
of the reservation of a seat for the Nattukottai Nagarathars’ Association and 
therefore he-should not be precluded by the rule of acquiescence. We do not 
think hc can thus escape. If all along, the petitioner’s belief was that the respondent 
me en er 


z. (1866) L.R. 1 Q.B. Cases 493. 
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was not validly elected as a councillor he ought not to have canvassed for his vote. 
Logically it must follow that if the petitioner had been elected and the respon- 
“dent had cast his vote at the election the petitioner’s election would itself have been 
illegal and void., Presumably the petitioner was not contesting the seat on the 
assumption that even if he be elected the election would be void. In our opinion, 
the petitioner has by his conduct precluded himself from obtaining any relief in 
this petition. An information in the nature of a quo warranto is not issued as a metter 
-of course and when a relator applies for an information it is in the discretion of 
the Court to refuse or grant it according to the facts and circumstances of the case 
(Halsbury’s “ Laws of England”, Second Edition, Volume IX, section 138). We 
uphold the objection of Mr. Gopalaratnam and dismiss the petition. In this view 
.it is not necessary to deal with the merits. - 


VBS. eee awe Appeal and Petitions dismissed. 


¢ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. P. V. RajAMANNAR, Chief Justice AND Mr. Justice VENKATA- 
RAMA AYYAR. 
P. Mathurai Pillai and others .. Peittioners* 
v. A 
'The State of Madras .. Respondent. 
Madras Motor Vehicles (Taxation of Passengers, and Goods) Act (XVI of 1952)—Constitutional validity 
—Constitution of India (1950), Articles 19 (1) (g) and 14—Scope—Schedule VH, Last IT, Entry 56— Applicability. 
The petitioners carried on the business of motor transport in different areas of the State and 
were governed by the Motor Vehicles Act (1939) under section 43 (1) (i1) of which the Government 
-of the State had fixed minimum anti maximum fares or freight for stage carriages and public carriers. 
The petitioners were subject to the tax under the Madras Motor Vehicles (Taxation of Passengers 
Goods Act (XVI of 1952). The petitioners objected to the enforcement of the Madras Motor 
Vehicles (Taxation of Passengers and Goods) Act on them on the grounds that (i) the Act was beyond 
the legislative competence of the Madras islature and (i1) it infringed the fundamental rights 
-conferred on every citizen under Article 19 (1) (g) of the Constitution. 
Held, (i) The Act does not enforce a tax on income and the tax imposed by itis a tax on passengers 
and goods and falls within item 56 of the State List, and therefore is within the legislative competence 
-of the State. : 
(ii) Since the tax imposed on the operators can be passed on to the passengers and consignors 
-there is no interference with the substantive rights. The petitioners may be put to the inconvenience 
of submitting returns and paying the tax in the first instance but that cannot be held to be an un- 
reasonable restriction on the exercise of their right to carry on their business. 

(iii) But in the case of operators who are charging the maximum rates they will not be entitled 
to pass on the tax to the passengers or consignors on account of the first proviso to section 3 of the 
Act and the Act imposes a burdèn on them which they have to discharge from their own pocket. 
This proviso is therefore bgd and shall be struck down. . 


(iv) As the residue of the Act would stand after deleting the offending provision, the Act, 
. except the first proviso to section 3 thereof, is constitutional and valid. . 

Petition praying that in the circumstances stated in the affidavit filed thẹre- 
with the High Court will be pleased to issue a writ of mandamus, directing the 
respondent to forbear from'enforcing the provisions of the Madras Motor Vehicles 
(Taxation of Passengers and Goods) Act, 1952 (Act XVI of 1952) against the peti- 
tioners or other members of the Lorry and Bus-owners’ Association, Salem and 
to award costs of the petition. 

S. Mohan Kumaramangalam, N. Suryanarayana, G. Suryanarayana; K. Krishnamurthi, 
M. K. Nambiar, C. F. Louis, K. B. Nambiar, S. S., Rajagopalan, O. T. G. Nambiyar, 
K. V. K. Kurup, M. Raghavan and V. M. Venugopala Menon for the petitioners. 

The Advocate-General (V. K. Thiruvenkatachari and V. V. Raghavan) for the 
-Government Pleader on behalf of the State. 

The Judgment of the Court was delivered by 

Rajamannar, C.J.—These petitions filed under Article 226 of the Constitution 
pray for the issue of writs of mandamus or other appropriate writs, directions‘ or 





* Writ Petns. Nos. 42, 43, 52, 56, 69, 70, 139, 
2147, 262, 409, 411, 427, and 428 of 1953. . 18th September, 1953. 


qj MATHURAI PILLAI 0. STATE OF MADRAS (Rajamannar, C.7.). III 


orders directing the respondent, the'State of Madras, to forbear from enforcing 
the provisions of the Madras Motor Vehicles (Taxation of Passengers and Goods) 
Act, 1952 (Act XVI of 1952) or the rules framed thereunder against the several 
petitioners. A common question of law arises in all these petitions concerning 
the legality and constitutional validity of the said Act (which will be hereafter 
referred to as the Act.) The petitioners carry on the business of motor transport 
in different areas in the State. They are governed by the provisions of the Motor 
Vehicles Act, 1939. In respect of the motor vehicles employed in the business 
of the petitioners and which ply for hire they are subject to the tax levied under 
the eee pa Motor Vehicles Taxation Act (Madras Act III of 1931). The vehicles 
run under permits issued under the Motor Vehicles Act, 1939, subject to the con- 
‘ditions imposed under the licences and by the other provisions of the Motor Vehi- 
cles Act. Section 43-1 (ii) empowers the Government of the State to fix minimum 
or maximum fares or freights for stage carriages and public carriers to be applicable 
throughout the State or within any area or on any route within the State. It 
is common ground that the Government of Madras have fixed the maximum fares 
in respect of the areas in which the-several petitioners carry on the business of motor 
transport. The rates vary between urban areas and rural areas, between ghat 
roads and roads on the plains. We are not concerned however with these fares 
in these petitions. aS 


The material provisions of the impugned Act (Madras Act XVI of 1952) 
are as follows : Section 3 which ïs the charging section runs thus : 

“ Levy of tax on passengers and goods—From and after the commencement of this Act, there 
shall be levied and paid to the Government, a tax on all passengers, luggage and goods carried by 
stage carriages, and on all goods transported by public carrier vehicles, at the rate of nine pies in the 
rupee on the fares and freights payable to the operators of such stage carriages and at the rate of 
èix pies in the rupee on the freights payable to the operators of such public carrier vehicles : 


Provided that the fare charged by an operator inclusive of the tax leviable under this section 
shall not exceed the maximum fare prescribed by the Government under the Motor Vehicles Act, 
1939, and in force at the commencement of this Act: 


Provided further that no tax shall be levied on any passenger, luggage or goods ied i 
stage carriage, the total permitted daily mileage of thigh dock not exceed fifty miles.” Pa oF i 
Section 4 provides for composition of the tax on application by the operator. 
Section 5 makes it incumbent on the operator to submit returns in the prescribed 
form, and section 7 prescribes the procedure to be followed where no returns have 
been submitted, or the returns submitted are found to be incorrect or incomplete, 
Section 8 deals with fares and freights which have escaped assessment. Section 9 
prescribes the penalties for non-payment of tax, and section 10 Jays down’ the mode 
of recovery of the tax. Section 16 confers power on the’Government to make 
rules to carry out the purpose of the Act, and, in particular, to provide for the 
matters specified in clauses (a) to (g) of sub-section (2) of that section. The other 
provisions of the Act are not fnaterial. ‘ 


The two main grounds on which the validity of the Act is assailed are (1 
that it is beyond'the legislative competence of the Madras State Legislature and a 
that it infringes the fundamental rights conferred on every citizen under Article 19 
(1) (g) of the Constitution. ~ 


Mr. M. K. Nambiar whe addressed to ug the leading arguments developed the 
first ground by characterising the impugned Act as a colourable piece of legislation 
in the sense that by the Act the State Legislature was really taxing the income of the 
operator under the guise of taxing goods and passengers. Taxes on income other : 
than agricultural income fall in the Union List (item 82). In the State List item 
56 is “ Taxes on goods and passengers carried by road or on inland waterways ”. 
Learned counsel also drew our attention to item 89 of the Union List, namely, “Ter- 
minal taxes on goods or passengers carried by railway, sea or air ; taxes on railway 
fares and freights”’, and pointed out that there was no entry corresponding to the 
latter part of item 89 of the Union List in item 56 of the State List. He also referred 
us to items 57 and 58 which include taxes on vehicles suitable for use on roads and 
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taxes on animals and boats respectively. The contention of Mr. Nambiar was 
that though the Act ostensibly purports to provide for the levy of a tax on passengers 
and goods carried in stage carriages and public carrier vehicles in the State of Mad- 
ras as declared in the Preamble, yet, in effect the Act proceeds to tax the income 
of the operator and is thus colourable. What is colourablé legislation has been 
recently explained by the Supreme Court in K. C. C. Narayan Deo v. State of Orissa? 
as follows :— 

“Tf the constitution of a State distributes the legislative powers amongst different bodies which 
have to act within their respective spheres marked out by specific legislative entries, or if there are 
limitations on the legislative authority in the shape of fundamental rights, questions dọ arise as to 
whether the legislature in a particular case has or has not, in respect of the subject-matter of the 
statute or in the method of enacting it, transgressed the limits of its constitutional powers. Such 

ion may be patent, manifest or direct, but it may also be disguised, covert and indirect and 
it is to this latter class of cases that the expression ‘ colourable legislation’ has been ap lied in cer- 
tain judicial pronouncements. The idea conveyed by the expression is that althoug apparently 
a legislature in passing a statute purported to act within the limits of its powers, yet in substance and 
in reality it transgressed these powers, the transgression being veiled by what appears, on proper 
examination to be a mere pretence or disguise .”” 
To ascertain [whether a particular enactment is a colourable legislation or 
not, it is the substance of the Act that is material and not merely its form or language. 
The substantial question is, does the subject-matter of the Act fall within the powers 
of the legislature which enacted it? What facts and circumstances can be taken 
into account and what cannot be in arriving at a conclusion in this matter are 
discussed by the Judicial Committee of the Privy Council in Attorney-General for 
Alberta v. Attorney-General for Canada*, One of such facts would be the effect of the 
legislation as to which the court might take into account any public general 
knowledge of which the Court would take judicial notice. The object or purpose 
of the Act in question should also be considered. One other important principle 
laid down by the Lord Chancellor in that decision is thus expressed : 

“ It must be remembered that the object or purpose of the Act, in so far as it does not plainly 
appear from its terms and its probable effect, is that of an incorporeal entity, namely, the legislature, 
and, generally, the speeches of individuals would have little evidential weight.” 

Learned counsel for the petitioners drew our attention to some of the speeches 

«in the debate in the legislative bodies, but we have completely excluded them 
in arriving at a conclusion in this case. .Mr. Nambiar also invited our attention 
to the provisions of the Bill as originally drafted and its provisions as changed by 
the Select Committee which were subsequently accepted by the legislature. The 
Bill was first published in the Fort St. Ceorge Gazette (Part IV-A Extraordinary) 
on goth June, 1952, as L. A. Bill No. IV of 1952. The Preamble to the Bill ran as 
follows ° 

‘Whereas it is expedient to provide for the a Bett tax by way of surcharge on fares paid for 
being carried in stage carriages in the State of Madras.” 
The charging section (section 3) was as follows : 

“ Leny of a surcharge on passengers carried in stage carriages.—-On every passenger carried for hire or 
reward in any stage carriage, a tax (hereinafter referred to as ‘the surcharge’) shall be collected 
and paid to the Government at the rates and in the manner hereinafter provided in this Act : 

Provided that the Government may, by notification, exempt stage carriages plying exclusively 
in the areas specified therein from the payment of the surcharge.’ 
Section 4 provided for the rates of surcharge. Under section 5 the operator was 
made the agent of the Government for collecting the surcharge. The other provi- 
sions are not relevant. Mr. Nambiar emphasises on the radical difference bet- 
ween the scheme of the original Bill and the scheme of the Act as passed by the 
legislature. In the original Bill the tax was really a surcharge on the fares paid 
by the passenger and the operator was merely a collecting agent of the Govern- 
ment, In essence the tax was on the passengers and goods. But in the Act as 
finally passed the tax is levied against the operator himself ; he is the assessee and 
the entire burden falls on him. It is the operator who can compound the tax. 
In essence and effect, therefore, Mr. Nambiar contended -the Act imposed a tax 
mT 
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onthe income of the operator which he derived from the fares and freight. Item 56, 
he submitted, can only justify a tax on goods and passengers and cannot support 
a tax on the carrier. Mr. Nambiar posed the following alternatives as regards 
the nature of the tax, namely, whether the tax is really a tax on the passenger or 
on the fare or on the operator or on the income of the operator or on the 
vehicle, and he said it was really a tax on the income of the operator. 


The argument which he strongly pressed in support of his contention was 
founded on the terms of the first proviso to section 3 of the Act. Under that 
proviso, in cases where already the maximum prescribed by the Government under 
the Motor Vechicles Act is being charged by the operator the fares shall not be 
increased in spite of the imposition of the new passenger and goods tax. The opera- 
tor cannot in such cases pass on to the passenger or owner or consignor of the goods 
the tax which the operator is under an obligation to pay himself. The result is 
that this income is considerably diminished. The new tax therefore yirtually 
amounts to a tax on the income of the operator. This proviso was attacked on 
another ground also which would be dealt with later. We may confess that it 
is this proviso which has given us considerable difficulty, and the learned Advocate- 
General also admitted that it was difficult to support it. He however argued that 
the Act itself was not beyond the competence of the State Legislature and the tax 
imposed by it did fall within item 56 of the State List. His contention was that 
the item itself does not indicate that the incidence of the tax should fall in the 
first instance on goods or passengers. The subject-matter of most of the items 
in the lists which relate to taxes is either property or an event or transaction or 
activity. For example, there are taxes on lands, buildings, income and mineral 
rights. There are taxes on the sale or purchase and on the entry of goods. 
And there are taxes on professions, trades, callings and on the. consumption of 
electricity. But obviously any tax can actually be assessed only on a person and 
collected from him or from property in his hands. It is rarely that we find an 
item which provides expressly for a tax on persons. As the item itself does not 
specify who the assessee should be, there is nothing illegal in the carrier, that is, 
the operator, being made the assessee. Thé real question is whether truly and 
substantially the tax is or is not on goods and passengers. 


We agree with the learned Advocate-General that this question must be answer- 
ed in the affirmative. The charging section, that is, section 3 is unequivocal in 
its imposition of the tax on all passengers, luggage and goods carried by stage 
carriages, and on all goods transported by public carrier vehicles. It was not 
disputed by Mr. Nambiar that the mere fact that the tax was calculated at some 
proportion of the amount of fares and freights would not by itself make the tax 
any the less a tax on passengers and goods. It is true that under section 5 of the 
Act it is the operator who has to submit returns and. who has to pay the tax under 
section 6. The tax nevertheless remains a tax on passengers and goods, It is 
in no sense a tax on income. It may be that a particular operator may not make 
any profit or gain in a particular year, But all the same he would be liable to 
pay this tax. If it were a tax on income, he would:not have been liable for that 
year. In our opinion, this one circumstance conclusively demonstrates the 
nature of the tax. ‘The decision of the Federal Court in Ralla Ram v. The Province 
of East Punjab! is very instructive in this connection, In that case the“ Punjab 
Urban Immoveable Property Tax Act was impugned as ultra vires the Punjab Legis- 
lature. Section 3 thereof levied a tax on buildings and lands at such rate not 
exceeding 20 per cent. of the annual value of such buildings and lands as the Provin- 
cial Government may direct. The tax was payable by the owner of the buildings. 
and lands. Section 5 of the Act provided that the annual value of any land or build- 
ing shall be ascertained by estimating the gross annual rent which such land or build- 
ing might reasobably be ted to get from year to year less certain allowances.. 
The Act was impugned on the ground that it was really a tax on income falling with- 
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in item 54 of the Federal List and not a tax contemplated by item 42 of the Provin- 
cial List, namely, a tax on lands and buildings, hearths and windows. It was held 
by the Federal Court that in pith and substance the tax levied by the Act was a 
tax on lands and buildings covered by item 42 of the Provincial List and it was 
not a tax on income within the meaning of item 34 of the Federal List, even though 
it was based on the annual value of the land or building. Fazl Ali, J., who delivered 
the judgment of the Court cited the following observation of Lord Thankerton in 
In re A Reference under the Government of Ireland Act, 1920: In re Section 3 of the 
Finance Act (Northern Ireland)? : 

“ Tris the essential character of the particular tax charged, that is to be regarded, and the nature 


of the machinery—often complicated—by which the tax is to be assessed is not of assistance, 
except in so far as it may throw light on the general character of the tax.” 


The learned Judge then pointed out the real distinction between the Income-tax 
Act and the impugned Act thus: 


“The real distinction between these two Acta seems to be that whereas the Incomeetax Act 
purports to get at the true income, there is no such pretence in the impugned Act which uses the 
annua] value merely for the purpose of determining the importance or the value of the property to 
be taxed.” ‘ 


His conclusion is summed up as follows : 

“Tn the first place, we have to look into the charging section of the Statute, because as was 
Pointed out in Provincial Treasurer of Alberta and another v. G. N. Kerr and another*, ‘ the identificaticn 
of the subject-matter of the tax is only to be found in that section.’ The charging secticn ir the 
present case is section 3, which in clear terms levies not a tax on inccme but a tax on buildirgs 
and lands. It is true that we must look not to the mere form but to the substance of the levy, and 
the tax must be held to be invalid, if in the guise of s propa tax it is really a tax cn inccme. 
There is however nothing in the impugned Act to show that there was any intention on the part of 
the Legislature to get at or tax the income of the owner from the building.” 


The following passage from the judgment of Higgins, J., in Attorney-General of New 
South Wales v. The Collector of Customs for New South Wales*, cited by Quick in his 
book “ The Legislative Powers of the Commonwealth and the State of Australia ” 
throws some light on the point. 

“ But is a customs tax a tax on property as such? The Customs Tariff 1g02 speaks of ‘ duties 
-..-0n,,..goods,” and the expression is roughly accurate although probably if fully expressed it 
would be a tax on persons in respect of the importation of goods ; just as a property tax 1s usually, 


though not necessarily, a tax on persons in respect of their property. The customs tax is a tax not on 
property as such, but on persons in respect of and on account of the movement of commerce kncwn 
as Ee act of importation. There is a fundamental difference between taxing men for having property 
and taxing men for moving property and in particular for moving property into a country fren over 
seas. When the Commonwealth imposes a Customs duty the duty 1s not payable unless it be attempted 
to move the goods from London to Australia.” 


The learned Advocate-General relied on the word “carried” which occurs in 
item 56 as supporting his contention that the carrier is contemplated as the object 
of taxation. Ingenious as the suggestion is we do not think it safe to base our con- 


clusion on this fact. 


An Act of the Bihar Legislature very similar to the Act now impugned was 
held to be not beyond the legislative competence of the State Legislature by a 
special Bench of Patna High Court in Atma Ram v. State of Bihar’. Section 12 of 
the Bihar Finance Act, 1950, is the material provision, and it runs thus : 

“ta, (1) From and after the commencement of this Act, there shall be charged, levied and 


paid to the State Government, a tax on all passengers carried by motor cabs, stage carriages and 
contract carriages and on all goods transported by public carriers at the rate of two annas in the 


rupee on all fares and freights payable to owners of such motor cabs, stage carriages, contract 
carriages or public carriers, 

: (2) Where any fare or freight charged is a lump sum paid by a person as a subscription or 
contribution for a season ticket or for any privilege, right or facility which is combined with the right 
of such person being carried or his goods transported by motor cabs, stage carriages, contract carrieges 
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or publie carriers, as the case may be, without any further payment or at a reduced charge the tax 
shall be levicd on the amount of each lump sum or on such ambunt as appears to the prescribed autho- 
rity to be fair and equitable having regard to the rate or rates of fares or freights fixed by a competent ` 
authority under the Motor Vehicles Act, 1939. 

(3) Every owner shall, in the prescribed manner, pay into a Government treasury the full 
amount of the tax due from him under sub-section (1) or sub-secticn (2), as the case may be, at such 
intervals as may be prescribed and shall furnish such returns, by such dates and to such authority 
as may be prescribed.” 


. Section 14 of that Act provides for a composition of the tax. Rule g of the Bihar 


Passengers and Goods Transport Tax Rules, 1950, provides that a ticket for the 
carriage of a passenger and his luggage shall contain among’ other particulars 
the “ fare and tax, if any”. Sarjoo Prasad, J., pointed out that the fact that the 
tax is to be measured in proportion to the fares and freights realised does not alter 
the nature of the tax or affect its intrinsic character which is actpally a tax upon 
the goods and passengers carried on motor vehicles, and this fact cannot convert 
the tax into a tax on the income of the owners. 


It was held in the above Patna case that although the Statute did not expressly 
authorise the carriers to collect the tax from the passengers and consignors of goods 
yet the statute must be construed to have implicitly granted this right to them. 
Both the main proyision as well as the first proviso of section 3 of the Madras Act 
also appear to indicate that the tax can be passed on to the passenger or consignor 
of goods, though there is no express provision to that effect. If the tax leviable 
under the section is not contemplated as one which would be eventually collected 
from the passenger or consignor, the proviso becomes unintelligible, because it 
speaks of the fare charged by an operator inclusive of the tax leviable under the 
section. If the tax was never intended to be recovered from the passenger, there 
is no question of the fare including the tax. This circumstance also demolishes 
the argument on behalf of the petitioners that the tax is a tax on the income of the 
operators. It is true that the original Bill in terms made the operator the agent 
of the Government for collection of the tax, but evidently it was thought that it 
would be more convenient to make the operator himself the assessee, leaving him 
to collect the tax from the passenger and consignor in turn. We have no hesita- 


„tion in holding that the Act does not impose.a tax on income and that the tax im- 


posed by it is a tax on passengers and goods and falls within item 56 of the State 
List. ~ 


The next ground of challenge is based upon the fundamental right guaranteed. 
to €very citizen to carry on any trade or business. The argument if we understand 
it aright is that the tax unreasonably restricts the exercise of this right and as the 
first step in the argument authorities were cited in support of the ,proposition that 
even a taxing statute is subject to the provisions of Part III of the Constitution 
and will be covered by Article 13 which declares that the State shall not make 
any law which takes away’ or abridges the rights conferred by that Part and any 
law made in contravention of this Article shall to the extent of the contravention 
be void. Reliance was placed on the observations made by us in Anantakrishnan 
v. State of Madras! and Rajah of Bobbili v. State of Madras*, Reference was also 
made to decisions of the Supreme Court of the United States which struck down’ 
railway rates which were unreasonable and made it practically impossible to run 
she railways with profit, viz., Smith v. Ames, Northern Pacific Railway Company v. 
North Dakota ex rel. McCue* and Baltimore and Ohio Railroad Company v. United States. 
Similar decisions of the American Supreme Court were discussed by this Court in 
Rajah of Bobbili v. State of Madras? decisions in which it had been laid down that the 
court had the power to enquire whether any legislative provision was so unjust 
and unreasonable as to work a practical destruction to rights of property. But we 
fail to see how the Act by itself affects adversely the exercise of any fundamental 
rights guaranteed to the petitioners. If the tax imposed on operators like the peti- 
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tioners can be passed on to the passengers and consignors there can be no inter- 
- ference with their substantive rights. All that can be said is that the petitioners 
may be put to the inconvenience of submitting returns and paying the tax in the 
first instance. But that we cannot hold is an unreasonable restriction on the 
exercise of their right to carry on their business. Indeed, Mr. Nambiar conceded 
that in that case there can be grievance only so far as those operators are concerned 
who were already charging fares at the maximum rate prescribed by the Govern- 
ment under the provisions of the Motor Vehicles Act at the commencement of 
Act XVI of 1952. So far as the petitioners in Writ Petitions Nos. 67, 70, 262, 56, 
52; 139, 409, 411, 427, 428 and 147 of 1953 are concerned, the maximum rate appears 
tothave been in force. *Now the petitioners in these cases will undoubtedly be hit 
by the first proviso to section 3. ‘They will be bound to pay the tax, but they will 
not be entitled to pass on the tax to the passengers or consignor because the proviso 
expressly says that the fare inclusive of the tax leviable under section 3 shall not 
exceed the maximum fare prescribed by the Government and in force at the com- 
mencement of the Act. In our opinion the proviso does injuriously affect the 
exercise of the petitioners’ right to carry on their business. It diminishes their 
income without any justification. So long as they have been charging the maximum 
fare prescribed by the Government they are well within their rights. Now, Act 
XVI of 1952 imposes a burden which they have to discharge. © The effect of the 
proviso is that they have got to discharge this from their own pocket. The proviso 
appears to offend not only Article 19 but also Article 14 because of the discrimi- 
nation made between operators who were charging the maximum fare at the com- 
mencement of the Act and those'who were not. There appears to be no reasonable 
basis for such a classification. Presumably the maximum fare was fixed having 
regard to the circumstances vitally bearing on the expenditure necessary to work 
the transport service efficiently. To take away a portion of the gross income of 
the operators amounts certainly to a curtailment of the rights to which they were 
entitled at the commencement of the Act. The learned Advocate-General was 
unable to defend the provision. As the proviso stands, it looks as though the oper- 
ator cannot include the tax in the fare even if subsequent to the commencement 
of the Act the maximum fare prescribed by the Government is enhanced. That . 
also appears to us to be very unreasonable. We therefore hold that the first proviso 
to section 3 of the Act is bad and should be struck down. 


Mr. Kumaramangalam appearing for the petitioners in one of the cases con- 
tended that if the proviso was invalid the entire Act should go, applying the rule 
relating to the severability of statutes. He contended that the legislature might 
not have passed the Act without the proviso. We had occasion to deal with this 
topic recently in A. R. V. Achar v. The Madras State, L.P.A. No. 252 of 1952 and W. 
P. Nos. '799 and 800 of 1952.1 We have there held that it is not desirable to speculate 
as to what the Legislature would or would not have done. The proper rule to apply 
is to find out if the residue of the Act would stand after deleting the offending provi- 
sion. We are clearly of opinion that it will. 


We therefore hold that Madras Act XVI of 1952 except for the first proviso 
to section 3 thereof is constitutional and valid. The only relief to which the peti- 
tioners will be entitled is a direction to the respondent to forbear from enforcing 
the provision in the said proviso. Otherwise theTpetitions will stand dismissed.s 
There will be no order as to costs. 


° V.P.S. Petitions dismissed in the main. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Special Original Jurisdiction.] | 
Present :—Mar. P. V. RajAMANNAR, Chief Justice AND MR. Jusricz VENKATA- 
RAMA AYYAR. ; 


P. P. Kutti Keya .. Petitioner.* 
v. ; e 
The State of Madras and others .. Respondents. 


Madras Commercial Crops Markets Act (XX of 1 say ene of Act and Rules made thereunder—Con- 
stitution of India (1950), Articles 19 (1) (g) and fe , 


1. The Madras Commercial Crops Markets Act undoubtedly restricts the freedom of a citizen 
to trade as and where he wills. It was enacted for the very purpose of controlling business in com- 
mercial crops, but the object of the legislation is to protect the producers of commercial crops from 
being exploited by middlemen and profiteers and to enable them to secure a fair return for their 
produce. The provisions of the Act generally must therefore be upheld under Article 19 (6) as 
reasonable and enacted in the interests of the general public. Section 5 (4) (a) of the Act, however, 
which confers on the Collector an unlimited and uncontrolled discretion to grant or refuse licences 
as he might choose must be held void. This does not however entail the consequence of the entire 
licensing regulation becoming void. Its only result is that all applicants are entitled to obtain 
licences provided they pay the prescribed fee and comply with the other conditions. Rule 37 which 
provides that buyers and sellers whose names are not registered by the Market Committee not 
buy or sell within the notified area, is also void. If a buyer or seller does not exercise his right of 
having his name registered the only penalty is that he is not entitled to take part in the election to 
the et Committee and not that te should be deprived of his right to carry on business. The 
effect of declaring the rule void is that merchants who would be entitled to carry on business but 
for rule 37, would have the right to do so nothwithstanding that rule. 


2. The provision in section 5 of the Act that when a market is established, no licence should 
be granted to any person to on business within an area to be notified by the Government and 
even outside such area except in licensed premises is not an unreasonable restriction. But the condi- 
tion that a person should hase commodities in his own premises is unreasonable. It would be 
sufficient if it is provided that purchases should be made from persons who had licence to sell in their 
premises, 


3- The contention that the provisions in section 18 (2) (ix) and rule 10 (3) and (4) providing 


. 


for compulsory arbitration are void does not arise at the stage at which the petitions were filed in’ 


4. There is no authority for holding that provisions of an enactment which might in themselves 
be reasonable, might become unreasonable by reason of provisions contained in other statutes dealing 
with the same subject-matter. 


5. ‘The contention that the notifications under section 4 extending the Act over the areas in 
question were wholly, unreasonable on the ground that no market in fact had been established by 
the committees in those areas is a matter for consideration by the Government. It is open to a 
Court to go into the reasonableness of the notification as it relates to fundamental rights, but it is 
not bound to do when the parties have not availed themselves of the opportunity given to them under 
the Act to put forward objections before the proper authorities. 


6. The contention, that to declare a whole district as a notified area and to require that business 
should be carried only in licensed premises lays a heavy and unreasonable burden on the merchants 
is again a matter for representation to the Government and consideration by them. 


4. The Act and the Rules do not contravene Article gor of the Constitution as the Act in 
quarion is an existing law falling within the purview of Article 305 notwithstanding that the noti- 
cations in question bringing it into operation were made after the Constitution. 


8. The provisions of the Act in sections 11 and 11-A and rule 28 (1) and (3) providing 
for the levy of fees on the notified commercial crops bought and sold in the notified area 
at such rates as it may determine are not rep t to Article 286 (2) of the Constitution. 
The amounts collected are taxes notwithstanding that they are not brought into the consolidated 
fund of the State under Article 266 (1) but constituted into a separate fund and the levy is only on a 
section of the public, but itis not a tax on inter-state trade, and being a taxing statute should be upheld 
to the extent that it is intra vires. Further the contention that the tax is in the nature of sales tax 
and in conflict with the express provision of the Madras Gencral Sales Tax Act does not arise as in 
fact no levy has been imposed under section 11. The contention that if the levy is illegal it would 
be impossible for the Market Committee to raise the necessary funds for implementing the Act is a 
matter for consideration by the Government and not by the Court. 





* Q. M. P. No. 13169 of 1950 and W. Ps. Nos. roth July, 1953- 
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9. The fact that Co-operative Societies and small producers are exempted does not contravene 
Article 14 of the Constitution. Further that only some areas are notified and others similarly situated, 
aré not is a matter for complaint by the persons in the non-notified areas and not for merchants in 
the notified areas as the legislation is for the welfare of the general public. 


10. A right to hold market is unknown to Indian Law and the collecticn of a charge called 


; i? is not a trade allowance and its collection can be prohititcd under the provisicns of 


the Act. 


11. As the petitioners contended that the impugned. Act had become void under the Consti- 
tatioh and that the notices issued by the Marketing Committees callir g upon them to obtain licer ces 
were a threat to the exercise by them of their fundamental right to trade the petiticrs are marta z ble. 
It is not necessary that a pérson should await the consummation of a threatened injury before invck- 
ing judicial aid. 

Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to issue a writ of mandamus directing the respondents 
to forbear from enforcing any of the provisions of the Madras Commercial Crops. 


_’ Markets Act (XX of 1933) against the petitioner in carrying on ‘his occupation, 


trade or business in the purchase, sale, export, storage, weighment, pressing or 
processing of cocoanuts, copra or arecanuts or establishing, setting up or using 
Place in the District of Malabar for purposes in relation to cocoanuts, copra, areca- 
nuts and allied products thereof. - 


M. K. Nambiar, C. F. Louis, B. Lakshminarayana, K- Rajah Ayyar, A. Shanmuga- 
vel, Ę. S. Ramamurthy, K. Hariharan, A. R. Ramanathan and C. Ramanathan for Peti- 
tioner. 


The Advocate-General (V. K. Thiruvenkatachari), the Government Pleader (P. 
Satyanarayana Raju), Vepa P. Sarathy, V. V. Raghavan, the Public Prosecutor (V. T. 
Rangaswami Ayyangar), K. Kalyanasundaram and V. Balakrishna Eradi for Respondents. 


The Judgment of the Court was delivered by 
Venkatarama Ayyar, J. (sitting alone.) —The common question of law that is 
raised in these petitions is whether the Madras Commercial Crops Markets, Act 
(XX of 1933) (hereinafter referred to as the Act) and the Rules framed thereunder 
have become void and unenforceable as being repugnant to the Constitution. 
In C.M.P. No. 13169 of 1950 the facts are that the Government of Madras in exercise 
of the powers conferred on them by section 2 (i-a) of the Act issued on 27th June, 
1949, @ notification declaring cocoanuts, copra and arecanuts as commercial crops. 
On 15th November, 1949, a further notification was made under section 4 of the Act 
declaring the district of Malabar as notified area under the Act in respect of the 
above commodities. In May 1950, a Market Committee was constituted under 
section 4-A of the Act and on 26th November, 1950 and 27th November, 1950, 
the Committee published certain notices marked as Exhibits A, B, B-1 and B-2 
and it is the validity of these notices that is in question in this petition. Exhibit A 
provides that the merchants must, in order to do business in cocoanuts, copra and 
arecanuts, obtain licences on payment of fees as provided therein and register their 
names with the Market Committee and that they should execute an agreement 
undertaking to do business in accordance with the terms contained therein. Exhibit 
B is the form of the agreement to be executed by the merchants in favour of the 
Market Committee ; clause 2 thereof provides that the licensee should ‘ confine 
his purchases and sales to the licensed premises’. Exhibit B-1 is the application 
form for obtaining licences for selling and buying and Exhibit B-2, for storing 
and processing the commodities. The place or places where the business is to be 
carried on are to be specified. The petitioner is a merchant carrying on business 
“as purchaser and seller of cocoanuts, copra and arecanuts in Calicut in the district 
of Malabar and his contention is that the Act and the Rules are repugnant to the 
Constitution and have become void and that accordingly a writ of mandamus 
should be issued prohibiting the respondents from enforcing them, as threatened 
in their notice. . 
The petitioners in W.P. No. 854 of 1952 are merchants carrying on business 
in tobacco at various places in the District of East Godavari. On 1st Novembers 
1948, the Government notified the area under section 4 of the Act in respect of 


L) KUTTI KEYA J. STATE OF MADRAS (Venkatarama Ayyar, 7.). IIQ 


tobacco ; and on 5th December, 1950, a further notification was made under 
section 4-A, establishing a Market Committee. On 8th September, 1952, the 
Committee issued’a notice to the petitioners that they should obtain a licence under 
rule 48 and that in default, they would be prosecuted under the Act. The validity 
of this notice is challenged on grounds similar to those put forward in C.M.P. No. 
13169 cf 1950. 


The petitioners in W.P. No. 75 of 1953 are merchants carrying on business 
in cotton and they are also trustees of a charity known‘as ‘ Virudhunagar Nadar 
Abhivirthi Panjikadai Mahimai’ which owns a market in Virudhunagar available 
for use by all merchants. On 5th June, 1951, the Government issued a notification 
under section 4 extending the operation of the Act to the District of Ramnad with 
reference to cotton and groundnuts. On 18th March, 1952, a netification was 
issued under section 4-A of the Act appointing a Market Committee, with directions 
that they should establish markets in Virudhunagar, Rajapalayam and Sattur. 
On gth January, 1953, the Market Committee issued a notice that the Act and’the 
Rules had come into operation on rst January, 1953, that persons who did business 
in cotton and groundnuts should take out licences as provided therein and that in 
default actions will be taken against them. A.further notice, dated 17th January, 
1953, required that licences should, on pain of prosecution, be taken on or before 
15th February, 1953. The petitioners have taken out this application both as 
merchants and trustees of the charity aforesaid for a writ prohibiting the respondents 
from enforcing the provisions of the Act and the Rules on the ground that they are 
repugnant to the Constitution, and void. ' 


In W.P. No. 87 of 1953, the facts are that on 5th June, 1951, a notification 
was issued under section 4 of the Act declaring the district of Tirunelveli a notified 
area in respect of cotton ; and on 18th March, 1952, a further notification was. 
issued under secton 4-A constituting a Market Committee. The Committee issued “ 
notices intimating the merchants that the Act and the Rules had come into force 
on Ist January, 1953, that licences should be taken as provided therein and that 
in default action will be taken against them. The petitioners are merchants carry- 
ing on business in cotton in various places in the district of Tirunelveli and they 
pray that a Writ may be issued restraining the respondents from taking any action 
under the Act and the Rules on the ground that they have become void under the 
Constitution. The petitioners in W.P. No. 135 of 1953 are other merchants in the 
district of Tirunelveli to whom the Market Committee subsequently issued notices 
similar to those’in W.P. No. 87 of 1953 and they claim the same relief as the peti- 
tioners in W.P. No. 87 of 1953 and on the same grounds. 


The petitioner in W.P. No. 119 ef 1953 are merchants carrying on business 
in tobacco at various places in the district of Coimbatore. On 11th September, 
1951, a notification was published under section 4 of the Act declaring Coimbatore 
district a notified area as regards tobacco. Subsequent thereto, there was repre- 
sentation by the public that in the absence of markets, the extension of the Act 
would cause considerable hardship and out of deference to it, a further notice was 
issued on 18th April, 1952, that the Act would come into operation on rst January, 
1953, the Committee being directed in the meantime to arrange for market facilities, 
After the Act came into force, the Market Committee issued notices intimating the 
merchants that licences should be taken as provided in the Act and that in default, 
prosecution would be launched. The petitioners have thereupon filed the present 
application for the issue of a writ prohibiting the respondents from enforcing the 
proven of the Act on the ground that it has become void under the Constitution. 

n W.P. No. 155 of 1953, the petitioners are growers of tobacco in the district of 
Coimbatore and the facts on which their application is founded are precisely the 
same as in W.P. No. 119 of 1953. The two petitions are complementary to each 
other, the one representing the standpoint of the merchants and the other that of the 
growers. The contentions in both are identical. 


It will be noticed that the only action taken by the respondents against the 
petitioners so far was the issue of notices by the several Marketing Committees inform- 
16 
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ing them that the Act and the Rules have come into force, that licences should be 
obtained:by them as provided thereunder and that in default action would be taken 
against them. It is argued for the petitioners that this is sufficient to give them a 
locus standi to move the court for appropriate relief under Article 226 and the 
following passage in Rottschaefer on Constitutional Law is quoted in support of 
this position. 

“The principle that Courts protect constitutional rights only against actual or threatened invasion 
has led them to dismiss actions that are prematurely brought. A person is not required to await 
the consummation of a threatened injury before invoking judicial aid. He may invoke it if the 
injury is certainly impending.” (Page 31.) 

The Supreme Court had occasion to consider this point quite recently in State 
of Bombay v. United Motors, Ltd.'. After agreeing with the appellant that where 
relief is sought under Article 226 on the allegation that fundamental rights had been 
invaded, the Court should be satisfied that these allegations were well founded before 
proceeding with the application, Patanjali Sastri, C.J., observed as follows : 


“ In the present case, however, the appellants can have no grievance, as the ndents’ alle- 
gation of infringement of their fun tal right under Article 19 (1) (g) was based on their con- 
tention that the Act was ulira vires the Legislature, and that contention having been accepted 


by the Court below, there would clearly be an unauthorised restriction on the respondents’ right 
to carry on their trade, registration anddicence being required only to facilitate collection of the tax 
im . 

Reference was then made to the decision of the Supreme Court in Mohammad 
Yasin v. The Town Area Committee, Jalalabad?, wherein relief was granted under 
Article 226 on the ground that a bye-law which required a trader to pay a fee before 
doing business was unauthorised and was in consequence a violation of the right 
to trade guaranteed by Article 19 (1) (g). As the petitioners contend that the 
impugned Act has become void under the Çonstitution and that the notices issued 
by the Marketing Committee calling upon them to obtain licences were a threat 
to the exercise by them of their fundamental right to trade, these petitions are 
maintainable under Article 226. 


Four contentions were advanced in support of the petitions: ° 7 


(1) The Act and the Rules encroach on the right of citizens’to carry on trade 
and are repugnant to Article 19 (1) (g) and are in consequence void ; 


(2) They are opposed to Article 301 of the Constitution as interfering with 
the freedom of trade within the territory of India and therefore void ; - 


(3) They are in contravention of Article 286 as they authorise levy of a tax 
on inter-state sales ; and 


(4) The provisions in the Act and in the Rules are some of them discrimi- 
natory and obnoxious to Article 14 and they vitiate the entire Act. 


Certain special contentions were raised in W.P. No. 75 of 1953 and they will be 
considered later. 


The first contention that has been pressed before us is that the provisions of the 
Act and the Rules constitute a serious invasion of the fundamental right of a citizen 
to carry on business and are therefore void as repugnant to Article 19 (1) (g) of the 
Constitution. The material provisions of the Act and the Rules bearing on this 
question may now be feferred to. They fall into two groups: (1) Those which 
provide for governmental control of trade in commercial crops and the mode in 
which such control is to be exercised ; and (2) those which actually impose restric- 
tions on the carrying on of business in commercial crops. 


Taking the first group, section 2 (i-a) defines commercial crops as meaning 
cotton, groundnut or tabacco and any other crop or product which may be notified 
by the Government as commercial crops. Unde: section 3, the State has to issue 
a¥Ynotification declaring their intention to exercise control over the purchase and 
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sale of commercial crops in a specified area and call for representations on the 
proposal. After considering the suggestions and objections, if any, the Government 
is to issue a notification under section 4 bringing the Act into operation in a parti- 
cular area in respect of one or more of the commercial crops. Section 4-A provides 
that the Government should establish a Market Committee for the area and the 
duty is laid on them to enforce the provisions of the Act and the Rules. Sections 6 
to 10 provide for the constitution of the Market Committee and section 16 for its 
supersession. Turning to the Rules which have been framed under section 18 
of the Act, rules 5 to 23 provide for election to the Market Committee, preparation 
of the electoral roll, constitution of sub-committees, framing of by-laws and so 
forth. These provisions are not the subject of independent attack as they merely 
provide the machinery for carrying out the controls imposed by the second group 
of sections. It is these latter that really affect the petitioners and it is their validity 
that has been vehemently questioned before us. 


Section 5 (1) enacts that when an area is notified under section 4, no person 
shall thereafter do business at any place within that area except under licence and 
in accordance with the conditions therein. There is a proviso that when a market 
has been established, no licence shall be granted to carry on business within such 
distance of the market as may be fixed by the Government. Exemptions are 
enacted in favour of co-operative societies and, persons who purchase for their own 
use. There is also power to exempt small dealers. Section 5 (3) provides that 
no person shall use any place within the notified area for storing, or processing any 
commercial crop except under a licence to be granted by the Collector. Section 
5 (4) confers on the Collector power to grant licences or to suspend or cancel them. 
It runs as follows : 

“Section 5 (4) (a): The Collector may in his discretion grant or refuse to grant a licence 
18 section. 


“ Section 5 (4) (b): Subject to such rules as may be made by the State Government, the 
Collector may, on the report of the Market Committee and after such inquiry as he deems fit, cancel 
or suspend any licence granted under this section.” 


Section 5 (5) imposes dn all licensees an obligation to comply with all the 
Peron of the Act, the Rules, the by-laws and the conditions of the licence. 

ection 17 enacts that contravention of the provisions of section 5 shall be punishable 
as provided therein. Rule 28 (3) prescribes the scale of fees for obtaining ,the 
licence ; rule 29 lays down the procedure to be followed when action is taken for 
suspension or cancellation of licence: There is one other provision which calls for 
special mention. Section 18 (2) (v-a) provides for the registration of buyers and 
sellers and for the prohibition of buying or selling within the notified area by persons 
not sd registered. In accordance with this section, rule 37 provides that ‘a person 
who is not registered shall not buy or sell within the notified area.’ 


On these provisions the contention of Mr. K. Rajah Ayyar is that they interfere 
- with the rights of citizens to carry on business in three ways: (1) They impose 
restrictions as to who can carry on the business. Under section 5 it is only the 
persons who obtain licences that can carry on business in a notified area and the 
grant of a license is purely discretionary with the Collector. Under rule 37, 
it is only persons who get their names registered in the rolls that can do business 
in the notified area. These provisions are, it is argued, serious encroachments 
en the right to carry on business. (2) Then there are restrictions as to the places 
where the business could be carried on. Section 5 (1) enacts that when a market is 
established no licence should be granted to any person to carry on business within 
an area to be notified by the Government ; and even outside such area, the section 
provides that it can be carried on only in licensed premises. (3) Finally it is urged 
that rule 10 which provides for compulsory reference of disputes to arbitration is a 
restriction on the mode of carrying on of business. The following passage from 
Halsbury’s Laws of England, Vol. 32, page 338, paragraph 554, was relied on as 
showing what freedom of business signified. 
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“Tt is the general principle of the common law that a man is entitled to exercise any lawful’ 
trade or calling as and where he wills; and the law has always regarded jealously any interference 
with trade, even at the risk of interference with freedom of contract, as it is public policy to oppose 
all restraints upon liberty of individual action which are injurious to the interests of the State. ? 

It is contended that the provisions of the Act and the Rules already set out 
infringe the rights of a citizen to trade “ as and whereshe wills ” and must be held 
to be obnoxious to Article 19 (1) (g) and void. y 


The Act does undoubtedly restrict the freedom of a citizen to trade “as and 
where he wills’; indeed it was enacted for the very purpose of controlling business 
in commercial crops. The point for determination is whether the restrictions 
contained therein are reasonable and valid under Article 19 (6) ; and this question 
must be considered firstly with reference to the general nature of the legislation 
and secondly, with reference to the specific provisions in the Act and the Rules. 
On the first point we have this, that the subject-matter of the impugned Act is 
marketing and legislation on marketing is now well-recognised feature of all com- 
mercial countries. The need for such a legislation arises whenever society passes 
on from the stage of self-supporting economic unit, producing only articles for its 
own consumption to that of a commercial community producing articles for sale 
in outside areas for profit. While in the former stage, transactions would be 
generally settled directly between the seller and the purchaser, the price being paid 
and delivery of the commodity taken at the time of the deal, the conditions would 
be different when commercial crops are begun td be raised. The ultimate pur- 
chasers of these commodities would generally be persons outside the area of produc- 
tion, a merchant residing in another State and even in a foreign E To bring 
about a deal between the local producers and the outside purchasers, there emerged 
a class of middlemen. Even in well-organised and economically advanced coun- 
tries like England, it was found that the agriculturist producer had not facilities 
for disposing of the goods to his best advantage (vide the statement of Dr. Addison, 
Minister for Agriculture, quoted at page 80 of the Indian Central Banking Enquiry 
Committee Report, Vol. I, Part II). It is these conditions that have led up to the 
enactment of marketing laws in all countries having a large volume of trade in 
commercial crops. The object of this legislation is to protect the producers of com- 
mercial crops from being exploited by middlemen and profiteers and to enable 
them to secure a fair return for their produce. 


The need for such legislation is even greater in India as the producers are as 
a class illiterate and economically dependent and unstable. This question had 
engaged the attention of several committees which had been constituted to report 
on various economic matters. Indian cotton was a commodity greatly in demand 
in England and other countries and in the Central Provinces and Berar open markets 
for cotton were established through legislation. In 1919, the Indian Cotton Com- 
mittee observed in their report that the marketing system afforded great ‘protection 
to the producers and that special legislation should be undertaken to establish such 
markets in every cotton growing area. The Royal Commission on Agriculture 
in India recorded a considerable body of evidence on the state of the trade in food . 
crops and it showed the need for legislative action for safeguarding the interests 
_ of the producers (vide report dated 1928). In 1931 the Indian Central Banking 
Enquiry Committee considered in Chapter VII of its report the conditions with 
reference to marketing. It is therein pointed out that the village producer was 
seldom able to get a proper price because he was chronically indebted to the middle- 
men who advanced loans on the security of the crops to be grown and were thus in 
a position to dictate their own terms and that the bargains were seldom fair to the 
seller. It was also observed that for want of facilities for warehousing the produce, 
the grower was not in a position to wait and sell the commodities for proper price 
(vide pages 78 and 79). In 1933 the Act now under consideration was pas-ed with 
the object of providing for “ the better regulation of buying and selling of commercial 
crops and the establishment of markets for commercial crops.” It must be men- 
tioned that at that time the only products which had become commercial cro 
having an international market were cotton, groundnuts and tobacco ; and the 
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definition of commercial crops as enacted originally comprised_only these three 
crops. By an amendment of the section made by the Madras Act VII of 1948, 
it was enlarged so as to include any other crops or product which might be notified 
as commercial crop by the State Government. It was under this amended provis‘bn 
that coconuts were notified as commercial crops on 27th June, 1949. The conten- 
tion was raised in C.M.P. No. 13169 of 1950 that the power conferred on the Govern- 
ment under clause 2 (1) (a) to declare particular commodities‘ as commercial crops 
amounted to unlawful delegation of legislative powers to the executive. But in 
view of the decision of the Supreme Court in Reference under Article 143 of the 
Constituttou of Indiat, no argument was addressed in support of it. 


In 1943 the Government published a report on Fairs and Markets. After 
reviewing the working of the various markets, the report stated that while the cotton 
market was working satisfactorily in Adoni and Nandyal, the Tirupur market was 
experiencing difficulty owing to want of public co-operation ; that the groundnut 
markets which had been established in South Arcot were becoming increasingly 
popular but that the tobacco markets did not come up to expectation owing to 

‘ opposition from buyers. Various suggestions were made for improving the market 
conditions (vide pages 92 and 93). In the report of Planning Commission published 
in 1952, Chapter XVII, Volume I, deals with agricultural marketing and after 
referring to the working of the regulated markets in Bombay, Madras, Hyderabad 
and Madhya Pradesh, it throws out several suggestions for future improvements. 
It must be added that there has been legislation on lines similar to those of the 
Madras Act in several of the States in India. 


It will be clear from the above survey of the marketing legislation that its object 
is to enable producers to get a fair price for their commodities and that it has been 
generally adopted in all commercial States. Such laws have been held in America 
to be within the Police Power of the State as tending to promote general welfare - 
(vide Parker v. Brown*). Under the Indian Constitution, they must be upheld under 
Article 19 (6) as reasonable and enacted in the interests of the general public. 


It is next argued that even if marketing legislation should in general be held 
to fall within the scope of Article 19 (6), some of the provisions contained in the ` 
impugned Act and the Rules go far beyond what is reasonable, having regard to . 
the purpose of the Act and must therefore be rejected as void, and that further, 
as those provisions are inseparably mixed up with the rest of them, the Act and 
the Rules must in their entirety be held to be void. Reliance was placed on the 
decision of the Supreme Court in Chintaman Rao v. State of Madhya Pradesh®, where 
an Act which prohibited the carrying on of the business of beedi manufacture during 
agricultural season was held to be in excess of the requirements as the prohibition 
extended ‘not only to agricultural labour but to other labour as well. The following 
observations of Mahajan, J., were quoted : 

“The phrase ‘reasonable restriction’ connotes that the limitation imposed on a person in 
enjoyment of the right should not be arbitrary or of an excessive nature, beyond what is required 
in the interests of the public ..:.. Legislation which arbitrarily or excessively invades the right 
-cannot be said to contain the quality of reasonableness and unless it strikes a proper balance between 
the freedom guaranteed in Article 19 (1) (g) and the social control permitted by clause (6) of Article 19, 
it must be held to be wanting in that quality.” (Page 573.) : , 

And again, 

“ The law even to the extent that it could be said to authorise the imposition of restrictions in 
regard to agricultural labour cannot be held valid because the language employed is wide enough 
to cover restrictions both within and without the limits of constitutionally permissible legislative 
action affecting the right. So long as the possibility of its being applied for purposes not sanctioned 
by the Constitution cannot be ruled out, it must be held to be wholly void.” (Page 574.) 

On this reasoning it was argued that the restrictions imposed by the Act and 
by the Rules were excessive and unreasonable in three particulars: in respect of 
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(1 ‘the persons who can do business, (2) the place where it could be done, and 
(3) the manner in which it should be done ; and that the entire schéme of regulation 
based thereon must be held to have become void. These objections must now be 
considered. 


(1) Restrictions as to persons who can do business.—The contention with reference 
to this matter is er on section 5, clauses (1), (3) and (4). The argument is that 
these provisions e it obligatory on a person to take out a licence before he can 
do business in a notified area but that the Collector has discretion to grant or refuse 
the licence at his sweet will and pleasure and that it is much more than a regulation 
of trade and amounts to a prohibition of it. It canrlot be argued that the system 
of licensing introduced by the Act and by the Rules is by itselfbad. When once it is 
recognised that there is need to regulate the trade in commercial crops, it must 
follow that a system of licensing introduced for the purpose of that regulation must 
be valid. That, however, does not preclude the petitioners from contending that 
particular conditions relating to licence are unreasonable and could not be u ea 
under Art. 19 (6). Section 5 (4) (a) does confer on the Collector an unlimi 
uncontrolled discretion to grant or refuse licences as he might choose and a mae 
vision which makes the exercise of a fundamental right dependent on the absolute 
discretion of administrative authorities must be held to be unconstitutional. The 
learned Advocate-General did not dispute the correctness of this position; he 
merely stated that as a fact there had not even been a single instance of refusal 
to grant a licence. It may be conceded that the intention of the legislature was 
that all persons who apply for licences should get them and that none should be 
refused, though being a pre-Constitution enactment, the language is undoubtedly 
wide. As it stands, the section must be held to be void in so far as it confers on the 
Collector an authority to refuse a licence at his will. This conclusion however 
does not entail the consequence of the entire licensing regulation becoming void, 
< because its only result is that all applicants are entitled to obtain licences provided, 
they pay the prescribed fee and comply with the other conditions. 


Rule 37: This rule pre ovides that buyers and sellers whose names are not 
registered by the Market Committee shall not buy or sell within the notified area. 
This provision, it is contended, is not a mere regulation of trade but a prohibition 
of it and cannot be upheld under Article 19 (6). We, are in agreement with this 
contention. The only section in the Act which provides for licences being taken is 
section 5. That enacts that no business shall be carried on in a notified area except 
under a licence and apart from this there is no other restriction on the right is AG 
business. The body of the Statute as originally enacted did not authorise the 
further restriction "that only persons whose names had been registered by the 
Market Committee could carry on business. In 1945, Madras Act XXI of 194 
introduced certain amendments; and one of them related to section 18 whi 
confers on the Government power to make rules in respect of various matters. 
Therein a new provision section 18 (2) (v-a a) was inserted and that gave power to the 
Government to enact rules regulating “the registration of buyers, sellers and 
buyers, in the notified area ; the form in which and'the conditions under which 
such registration may be renewed ; the fees to be charged therefor; and the 
prohibition of buying o2 selling of commercial crops in the notified area by persons 
not so registered.” Rule 37 which was framed in accordance with this section 
runs as follows: 


“ Any person shall, on application at the office of the Market Committee, be entitled to have 
his name as a buyer or seller or as a buyer and seller immediately on his executing an 
ment in such form as the Market Committee may, from time to time, prescribe, agreeing to Soal 
to the Madras Commercial Crops Markets Rules. 


“A person who is not registered shall not buy or sell within the notified area. Any y person 

‘ buying or s Pelling without having been duly registered by the Market Committee shall be punishable 

ith ‘ which may extend to one hündred rupees in the case of a first offence and to two hundred 
rupees in the case of every subsequent offence’.” _ 


There can be no doubt that the Government-and the Legislature which passed 
section 18 (2) (v-a) forgot the true purpose for which registration of buyers and 
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sellers had been originally introduced. Section 6 of the Act provided that an ` 


Electoral register should be'maintained and that in that register the names of the 
merchants should be entered. That was purely for the purpose of election to the 
Committee and had nothing to do with and was not in the least intended to affect 
the rights of merchants to carry on business. In other words, that section was 
enacted only as part of the first group of provisions establishing the machine 
for the enforcement of the Act and its inclusion by the enactment of section 18 (2 
(v-a) and rule 37 in the second group of provisions relating to the regulation 
of business is an extension based on a misapprehension of the true purpose of section 
6. The contention of the petitioners that these provisions are inconsistent with. 
Article 19 (1) (g) and could not be upheld under Article 19 (6) is well founded. It 
is true that under rule 37 the buyer or seller is entitled to get his name entered 
in the register as a matter of right but if he does not choose to do so, the only penalty 
which he incurs is that he is not entitled to take part in the election to the Market 
Committee. He is not further liable to be deprived of his right to carry on busi- 
ness. To this extent rule 37 is void. This conclusion again does not affect the 
validity of the rest of the provisions as the only result of it is that merchants who- 
would be entitled to carry on business but for rule 37 would have the right to- do. 
so notwithstanding that rule. 


(2) Restriction as to places—Under section 5 when a market is established, no. 
licence should be granted to any person to carry on business within an area to be 
notified by the Government ; and even outside such area, the section provides that 
it should be carried on only in licensed premises. The question is whether these 
restrictions are unreasonable. It is difficult to see how a provision that business 
should be done only at a market, if there is one, is unreasonable. It is obviously 
in the interests of the growers ; they could get the best competitive prices in an 
‘open market and they would not have to pay the middleman. Sales in markets 
are likely to be ready cash transactions, and therefore advantageous to the seller 
and the user of standard weights must eliminate the possibility of his being victi- 

‘mised by sharp practice. These are the advantages which are stressed in all the- 
marketing reports already referred to, and must be conceded to be reasonable ; 
and it is to secure them to the seller that the provision is made that all business 
should be carried on in a market if there is one. It is argued that the prohibition 
against carrying on trade extends not merely to the market building but to an area 
around to be determined by the State. In the Report on Fairs and Markets in 
1943 it was pointed out that such a provision was necessary to prevent local busi- 
ness being diverted to other places and the object of the scheme being defeated 
(vide page 93). The area around the market which is notified as included therein 
must no doubt be reasonable and regard must be had to facilities for transporting 
commodities to the market. The notifications under section 5 (1) show that the- 
area declared as market area is generally a radius of 5 miles around the building 
and occasionally 10, and it is not shown that there is anything unreasonable in 


In C.M.P. No. 13169 of 1950 it was argued that the by-law of the Malabar- 
Cocoanut and Arecanut Market Committee provided that the licensee could sell 
and purchase only in his own premises and it was contended that while it is not 
unreasonable to provide that sales should be made in licensed premises, it would 
be impossible to carry on business if purchases could be made only in one’s own 
premises ; and that that would be compelling the sellers to seek purchasers in their 
own premises and would render business impossible. It is conceded for the res~- 
pondents that the condition-that a person should purchase commodities in his own 
premises is unreasonable ; that it was sufficient if purchases were made from persons 
who had licence to sell in their premises and that that was all that was meant to.. 
be laid down in the by-law. If it went further, it would be in excess of the Statute- 
and must be held to be void. 


. Restriction as to the manner of carrying on business —The only contention that 
was urged under this heading was that there were certain provisions for compulsory- 
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arbitration and that they were a restraint on the freedom to do business. The 
relevant provisio 1s are section 18 (2) (ix) and rule 10 (3) and (4). Provisions of 
this kind are usual in marketing regulations and it is difficult to hold that they are 
unreasonable ; and even if they are invalid, that does not affect the validity of 
the Act as a whole and in that view, the question whether they are valid’ does not 
arise for decision at this stage. It may be mentioned that there is no provision 
in the Act or in the rules for filing an award into court or obtaining a decrce thereon 
and their precise legal position may have to be fully' examined when it becomes 
necessary to determine it. In the result, the contention of the petitioners that 
the impugned provisions are unreasonable should fail on all three grounds urged 
in support of it. ` 


Mr. Rajah Ayyar next argued that even though the impugned provisions 
might in themselves be reasonable, they might become unrpasonable by reason of 
provisions contained in other statutes dealing with the same subject-matter ; that 
when a question is raised whether any provision of law is reasonable, it would be 
necessary for the purpose of arriving at a just decision to consider all the enactments 
relating to the samé subject-matter and then determine whether the restrictions 
taken as a whole are unreasonable ; and if that is found, the law in question should 
be held to be void. Thus it is argued that with reference to tobacco trade, for 
example, there is the Central Excise Act (I of 1944), which enaets that all growers of 
tobacco and dealers therein should obtain licences and maintain accounts ; that 
there is then the Madras General Sales Tax Act (IX of 1939) which again pro- 
vides for obtaining licences and maintaining accounts; that thus in respect 
of the same trade three licences have to be' taken and three sets of accounts main- 
tained and that this would entail heavy expenses by way of licence fees and establish- 
ment charges and that the cumulative. effect thereof was to impose an unbearable 
burden on business. Similarly, it is argued, there is in the cotton trade, the Cotton 
Control Order of 1950 and also the Madras General Sales Tax Act. The conten- 
tion is that if the impugned Act and the Rules are considered not in isolation but 
in conjunction with the other enactments relating to the same trade referred to 
above, the provisions in question would be found to be unreasonable. We are 
unable to agree with this contention. In the first place, it is not quite correct to 
say that the various enactments referred to by the petitioners relate to the same 
subject-matter. The Central Excise Act of 1944, for example, is a measure of 
taxation, as is also the Madras General Sales Tax Act ; and their object is to bring 
money into the coffers of the State. The Commercial Crops Markets Act is a 
licensing regulation and its object is to give protection to producers of commodities. 
The position is the same as in the professions where there are both the income- 
tax and the profession tax imposed by two different statutes. Secondly, it is a 
novel and somewhat startling proposition to advance that a Statute good in itself, 

- should become bad in conjunction with others. Article 13 enacts that any law 
which is inconsistent with the fundamental rights declared in Part III should be 
void ; and when it is alleged that a particular law is bad as infringing the right 
to free trade guaranteed by Article 19 (1) (g) the Court has power to strike it down 
only if that law is not reasonable and in the interests of the general public. It 
does not possess a general jurisdiction to conduct an enquiry into the totality of 
the burdens imposed on a citizen by all the laws and to grant any relief, if it is 
-satisfied that it is heavy. That is a matter for the legislature to consider. The 
error involved in this argument will be manifest when once it is actually sought 
to be applied to a particular legislation. Supposing the Court to hold that the 
aggregate of the burdens imposed by the several Statutes taken together was 
unreasonable, are all of them to be struck down, or some of them? Ifsome of them, 
which? To put it concretely, the Madras Commercial Crops Markets Act was 
passed in 1933. Let it be assumed that its validity is to be judged by the provisions 
of the Constitution as on the date of its enactment. It would certainly be valid 
as its provisions are in themselves reasonable and there were no other statutory 
restrictions at that time burdening the business. The Madras General Sales Tax 
Act was enacted in 1939 and the Central Excise Act in 1944. The cumulative 
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effect of all these Statutes is, let it be granted, to impose an unreasonable burden 
on the tobacco trade. Are all the three Acts to be held to be void? That is not 
contended for because, they have to be upheld under Article 19 (6) to the extent that 

‘the burden is reasonable. , If some of them are to be held bad, which? If it is 
the Madras Commercial Crops Markets Act of 1933 that is to be struck down, 
then the position is that while that Act was valid when it was passed in 1933, and 
continued to be valid till 1944, it became invalid during that year when the Central 
Excise Act came to be enacted, and it would follow that it might again become 
valid if the Central Excise Act should at any time be repealed. No authority has 
been cited in support of such an anomalous doctrine and we have no hesitation 
whatever in rejecting it. 

The petitioners also urged that on the facts the notifications under section 
extending the Act over the areas in question were wholly unreasonable and honid 
be declared void. This contention rests in the main on the fact that no market 
has in fact been established in these areas, It was argued that the policy behind 
marketing legislation was that the Government should first establish a market 
then arrange that business should be transacted only there and charge reasonable 
fees for the use of the market facilities by the merchants ; but that this order had 
been reversed in the actual working of the Act ; that Market Committees had first 
been constituted and those Committees were expected to construct markets with 
funds to be raised by exerc sing the power of taxation under section 11 of the Act, 
they being otherwise without any means to do so. It is contended that to bring 
the Act into operation and to appoint a Marketing Committee before establishing 
a market is to put the cart before the horse and that the proposal to raise the neces- 
sary funds for building a market by what is, in substance an exaction from the 
merchants was unjust and opposed to the true spirit and purpose of the’Act. In 
W.P. No. 75 of 1953, there is this further fact that there is in Virudhunagar a market 
owned and maintained by a charity known as Virudhunagar Nadar Abhiviridhi 
Panjukadai Mahimai. This market has been in existence for over half a century 
and has been largely used by the merchants of the locality. It contains stalls for 
effecting sales, godowns for stocking goods, hotels, parks and other amenities. Cer- 
tain charges called ‘ mahimai ’ are collected on all transactions that take place within 
the market ; and they are constituted into a trust fund which is utilised for the 
maintenance of schools and for religious purposes. The petitioners complain that 
the result of this notification would be to put this ancient and useful market out of 
commission, and how is it reasonable, asks Mr. K. Rajah Ayyar, to close the 
existing market without substituting another in its place? It must be admitted 
that there is considerable force and justice in these contentions. But then the 
Act provides special machinery for the consideration of these matters, Under 
section 3 of the Act a preliminary notification is made calling for objections and 
suggestions and a final notification is to be made by the Government after consi- 
dering them. The petitioners in W.P. No. 155 of 1953 did in fact make such repre- 
sentations and the Government passed suitable orders thereon. The other peti- 
tioners it is stated, did not raise any objection under section 3 and the final notifica- 
tion under section’ 4 followed automatically. Though it might be that it is open 
to this court to go into the reasonableness of the notifications under section 4 as it 
relates to a fun ental right, it is not bound to do so when the parties have not 
availed themselves of the opportunity given to then¥under the Act, to put forward 
their objections before the proper authorities. It should be remembered that 
these are matters of business details in which the executive is in a better position 
to come to a decision and the policy underlying section 4 is to entrust the final 
decision on such questions to the Government. This of course does not preclude 
the Government itself from reconsidering its decision in the light of any represen- 
tations which the parties might make and cancelling the notification if it is satisfied 
that it is not reasonable and in the interests of the general public. For these reasons 
we must decline to entertain this objection. 

Another contention which is of the same character is that to declare a whole 
- district as a notified area and to require that business should be carried on only 
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in licensed premises lays a heavy and unreasonable burden on the merchants. 
Mr. M. K. Nambiar for the petitioners in C. M. P. No. 13169 of 1959 argued that 
in the whole of the district of Malabar which had been notified, there was no market 
at all, that cocoanuts, which had been notified to be a commertial crop had to be 
plucked from trees scattered over an area of 1300 sq. ‘miles, and when gathered, 
stocked in huts built amidst gardens ; that real facilities were generally absent and 
that to require that these articles should be sold in licensed premises might paralyse 
the trade. Mr. K. Rajah Ayyar for the petitioners in W. P. No.-75 of 1953 argued. 
that for the extensive cotton tracts in the district of Ramnad, only three markets 
were proposed to be built and that would work great hardship because the producers 
would be driven to hawk their goods before licensed premises scattered over the 
district before they could find a purchaser. We must again hold that these are 
matters which should more appropriately be placed before the Government for 
consideration and cannot be urged in these proceedings. In the result it must be 
held that though section 5 (4) and Rule 37 are void to the extent mentioned above, 
t hat does not affect the validity of the rest of the provisjons and that the Act and 
the Rules must be held to be valid under Article 19 (6). 


The next point for decision is whether the Act and. the Rules are in contra- 
vention of Article 301 of the Constitution. The argument on behalf of the peti- 
tioners is that this Article is based on section 92 of the Constitution Act of Aus- 
tralia which provides that a trade and commerce amongst States shall be “ absolutely 
free” ; that decisions on that section have held that marketing Statutes are void 
as repugnant to it; that in enacting “ that ‘trade, commerce and intercourse 
throughout the territory of India shall be free,” Article gor extends the principle 
of section 92 to intra-State as well as inter-State commerce and in consequence, 
- marketing Acts would be bad even in respect of intra-State trade and the Act and 
the rules in question must accordingly be held to be repugnant to Article 301 and void. 


Before considering the decisions on section g2 of the Australian Act relied 
on by the petitioners, it may be noted that under that Act, while States have full 
power to legislate on intra-State commerce, it is the Commonwealth alone that has 
power to make laws in respect of inter-State commerce, Then there is section 92 
which enacts that “trade, commerce and intercourse amongst States shall be 
absolutely free ” and it was held ia W. & A. MacArthur Lid. v. Queensland4, that 
the protection afforded by the section extended to inter-State trade in all its stages, 
production, transport-and delivery. In James v. South Australia?, the question arose 
about the validity of a marketing Statute passed by the State of South Australia, 
The Act constituted a Board and gave it absolute Ciscretion to decide when and 
in what quantity dried fruits grown in the State could be marketed. It was held 
that this provision infringed the rights of producers to carry on inter-State trade 
in dried fruits and was obnoxious -to section 92. In Peanut Board v. Rockhamption 
Harbour Board’, the Act in question was a marketing legislation of the 
State of Queensland and that provided that all the peanuts produced in the State 
should vest in a Board which was to arrange for their sale inside the State and also 
outside and account to the growers for the price of their commodities, In holding 
that the legislation was bad, Rich, J., stated: 


“The feature which at once challenges attention’ is that these instruments provide a means of 
marketing. They are concerned with’ establishing a compulsory pool through which growers pro- 
ducing peanuts for sale must dispose of their product for distribution and receive their reward. The 
pith and substance of the enactments is the establishment of collective sale and distribution of the 
proceeds of the total crop and the concomitant abolition of the grower’s freedom to dispose of his 
product voluntarily in the course of trade and commerce whether foreign, inter-State or intra-State.” 


(pages 275-276.) 


There were similar observations by Dixon, J., at pages 287 and 288. The petitioners 
strongly rely on these observations. Australian National Airways Pty. Ltd., v. The 
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Commonwealth1, is not very relevant as it only decided that an Act of the Common- 
wealth granting monoply of the right to transport passengers and goods by air, to 
a Commission appointed under the Act was void in so far as it denied the rights 
of others to engage in inter-State intercourse. Clements and Marshall Pty. Lid. v. Field 
Peas Marketing Board (Tasmania) ?, relates to a Tasmanian Statute which provided that 
a commodity notified under the Act should vest in a Board which was to arrange 
for its sales within and without the State. This was held to infringe section 92. 
This decision is similar on the facts to the one in Peanut Board v. Rockhamption Harbour 
Board’. In Cam and Sons Pty. Ltd. v. The Chief Secretary of New South Wales*, an 
Act of New South Wales requiring that the first sale of fish or oysters should be 
in a market established or recognised under the Act was held to be obnoxious to 
section 92 in so far as it related to fish or oysters intended for inter-State trade ; 
but not in so far as it related to intra-State sales. In Wilcox Moffin Lid, v. State of 
New South Wales®, the question was as to the validity of a New South Wales Statute 
which provided that all the hides produced within the State should be produced 
for appraisement before a Board and that the Board should have the power to com- 
pulsorily acquire such quantity of them as was not intended or required for inter- 
State trade. It was held that this was not repugnant to section 92 as it controlled 
only intra-State trade. Mr. K. Rajah Ayyar contends on the strength of these 
decisions that marketing laws are an interference with the free trade guaranteed 
by section 92 and that the same result must follow under Article 301. 


The decisions cited on behalf of the petitioners are some of them, distinguish- 
able on the ground that the Acts there in question were not marketing laws simpli- 
citer. Thus, in Peanut Board v. Rockhamption Harbour Board*, and Clements and Marshall 
Piy. Ltd. v. Field Peas Marketing Board (Tasmania)*, there was a compulsory acqui- 
sition of the commodity and marketing thereof by a Board. Such a legislation 
had been held in the State of New South Wales v. The Commonwealth (Wheat Casey’, 
to be valid on the ground that the powers of a State to acquire property remained 
unaffected by section 92. This view, however, was overruled in James v. Cowan’, 
wherein Lord Atkins observed : A 

“If the real object of arming the Minister with the power of acquisition is to enable him to 

place restrictions on inter-State commerce as opposed to a real object of taking preventive measures 
against famine or disease and the like, the legislation is as invalid as if the legislature itself had imposed 
the commercial restrictions.” (page 558). 
In Cam and Sons Pty. Lid. v. The Chief Secretary of New South Wales4, the Act in ` 
question was much more than a marketing regulation as it compelled the fish-owners 
to effect their first sales in the State market and that must necessarily interfere 
with their right to transport the goods directly across the frontier of the State in 
inter-State trade. 


There is also considerable authority that section 92 hits orly laws’ which 
prohibit or hamper inter-State trade and not those which merely regulate it. In 
Milk Board (N.S.W.) v. Metropolitan Cream Pty. Lid.§, Latham, C.J., observed : 


“ Such a law does not regulate such trade; it merely prevents it. But a law prescribing rules 
as to the manner in which trade (including transport) is to be conducted, is not a mere prohibition 
and may be valid in its application to inter-State trade notwithstanding section 92.” (page,127). 


In Commonwealth of Australia v. Bank of New South Wales®, dealing with this aspect 
of the question, Lord Porter observed, (at p. 309) : 


“ On this, and on a cognate matter, the distinction between restrictions which are regulatory 
and do not offend against section 92 and those which are something more than regulatory and do so 
offend, their Lordships think it proper to make certain further observations. It is generally r i 
that the expression ‘free’ in section 92 though emphasised by the accompanying ‘ absolutely,’ 
yet must receive some qualification. It was, indeed, common ground in the present case that the 
conception of freedom of trade, commerce and intercourse in a community regulated by law pre- 





1. 71 GLR. 29. 6. 20 G.L.R. fan 

2. 76 G.L.R. 401. i L.R. 1932 A.C. 542. 
3. G.L.R. 266. . 62 G.L.R. 116. 

4. 84 G.LR. 442. 9- L.R. 1950 A.C. 235. 
5. 85 C.L.R. 488. 


130 THE MADRAS LAW JOURNAL REPORTS. [1954 


sup some degree of restriction on the individual. As long ago as 1916 in Duncan v. State of Queens- 

1, Sir Sameul Griffith, C. J., said : ‘ But the word ‘ free’ does not mean extra legem any more than 
freedom means anarchy. e boast of being an absolutely free people, but that does not mean that 
we are not subject to law,’ and through all the subsequent cases in which section 92 has been discussed, 
the problem has been to define the qualification of that which in the Constitution is left unqualified. 
In this labyrinth there is no golden thread. But it seems that two general propositions may be 
accepted : (1) that ation of trade, commerce and intercourse among the States is compati- 
ble with its absolute freedom, and (2) that section 92 is violated only when a legislative or executive 
Act operates to restrict such trade, commerce and intercourse directly and immediately as distinct 
from creating some indirect or consequential impediment which may fairly be regarded as remote.” 
It is possible to argue on the strength of these observations that marketing legis- 
lation pure and simple such as the one now under challenge could not be consi- 
dered to be repugnant to section 92. But it must be conceded that the authorities 
as they stand would seem to support the contention of Mr. K. Rajah Ayyar that 
marketing legislation is obnoxious to section 92. 

It was observed in W. L. A. Macarthur Lid. v. Queensland?, that the limitations 
prescribed in section 92 apply only to the States and not to the Commonwealth 
and to some extent this view softened the rigour of the strict construction which 
had been put on section 92 therein, It was in accordance with this opinion that 
the Commonwealth enacted the marketing legislation which was eventually held 
by the Judicial Committee in James v. Commonwealth of Australia’, to be void on 
the ground that the restrictions contained in section 92 bound the Commonwealth 
as well as the States. The result of this decision is that there is no authority in 
Australia which could legislate in respect of the area covered by section 92. The 
impasse created by this decision was sought to be resolved by an amendment of the 

. Constitution so as to confer on the Gommonwealth power to enact marketing laws. 
But the referendum held in 1937 failed to get the requisite majority and the attempt 
at amendment failed. A further attempt in 1944 to amend the Constitution so 
aś to enable the Commonwealth to pass marketing laws for a period of 5 years 
similarly failed. The framers of our Constitution being aware of the problems 
with which the Australian Government had been confronted by reason of section 
92 sought to solve them by enacting limitations in Part XIII itself on the freedom 
guaranteed in Article gor. In this case we are concerned with two of them, Articles 
304 and 305. Article 304 (b) confers on the State Legislature power to pass a 
law imposing 

“ such reasonable restrctions onthe freedom of trade, commerce or intercourse with or within 
that State as may be required in the public interest : provided that no bill or amendment for the 
purposes of clause (5) shall be introduced or moved in the Legislature of a State without the 


- previous sanction of the President.” 


It will be within the competence of the State legislature to enact marketing 

laws under this provision. Article 304 (b) applies in terms only to legislation 
to be enacted after the Constitution and the present Act which was passed 

in 1933 will be outside its operation. Article 305 provides that “ nothing 
in Articles 301 and 303 shall affect the provisions of any existing law except in so 
far as the President may by order otherwise provide.” In W.Ps. Nos. 75, 87, 119, 

135 and 155 of 1953, the notifications under section 4 extending the operation of 
the Act over the areas in question were made in 1951 after the Constitution came 
into force. The question is whether the Madras Commercial Crops Markets Act 
XX of 1933 could in its application to these areas be held to be existing law within 
the meaning of that expression in Article' 305. Article 366 (10) defines existing’ 
law as meaning “any law passed before the commencement of the Constitu- 
tion by any legislature having power to make such a law.” The impugned Act 
would be an existing law as defined in Article 366 (10) as it was passed before the 
Constitution by an authority competent to enact it. The fact that its operation 
had not been extended before the coming into force of the Constitution is not mate- 
rial for the purpose of this definition. On the other hand, when the Constitution 
intends to refer to a law which is in force at the time of the Constitution, it used 
the expression “‘ law in force” (Vide Article 372). That the two expressions denote 
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two distinct subject-matters will also be clear from Article 13 (3) (b) which provides 
that “law in force ” include Jaws passed before the Constitution by a competent 
authority, that is to say, existing laws as defined in Article 366 (10). The two 
expressions therefore cannot be said to be synonymous and the provision in Article 
13 (3) (b) that laws in force should include existing laws is only for the purpose of 
that Article. “ Existing law” in Article 305 therefore includes all laws which 
had been validly passed and had not been repealed even though they might not 
have been brought into operation in whole or in part. Therefore the Act in 

uestion is an existing law falling within the purview of Article 305 notwithstanding 
that the notifications in question bringing it into operation were made after the 
‘Constitution. Article 301 therefore does not affect the validity of the Madras 
Commercial Crops Markets Act. 


We have so far dealt with the argument of Mr. K. Rajah Ayyar that as market- 
ing laws have been held fo be repugnant to section 92, a similar conclusion should 
be reached with reference to Article 301. The further contention of Mr. K. Rajah 
Ayyar is that while section 92 is limited to trade and commerce amongst States, 
Article 301 is wider in its terms and extends to commerce throughtout the terri- 
tory of India and that on that language what would be bad under section g2 in 
respect of inter-State trade would also be bad under Article 301 in respect of intra- 
State trade. The question thus raised is one of some difficulty. There is in sup- 
port of the contention of the petitioners'the language of the article which is a 
deliberate departure from that of section 92, and this wording is again’ repeated 
in Article 304 (b), where the expression “ within that State ” cannot apply to inter- 
State trade, though the marginal note, if reference to it is legitimate would support 
the contention that it could. But if Article 301 is to be interpreted as guarantee- 
ing freedom in intra-State commerce as well, there may be difficulty in reconciling 
it with Article 19 (6) which enacts that restrictions on the right to trade would be 
valid if they are reasonable and made in the interests of the general public. It is 
true that there is a similar saving in Article 304 (4), but when it is subject to a con- 
dition which does not find a place in Article 19 (6) that the previous sanction of 
the President should have been obtained therefor. It is suggested that Article 
19 (1) (g) views the matter from the point of view of the citizen, whereas Article 301 
views it from the point of view of trade. In other words, the operation of Article 
19 (1) (g) is in personam, while that of Article 301 is in rem, using these expressions 
not in their technical but etymological sense. That difference undoubtedly there 
is, and that was also recognised in Motilal v. Uitar Pradesh Government. ‘There is 
also this difference pointed out by the learned Advocate-General that while the 
guarantee in Article 19 is for the benefit of the individual and can be waived, no 
such consideration can arise under Article 301. But the question still remains, 
how does this difference practically bear on the rights of the parties now under 
consideration? Even when a regulation infringes the terms of Article 301, it is 
the individual whose rights are affected that could bring it before the Court, and 
he has the right to do so. A similar contention was advanced with reference to 
section 92 of the Australian Act and it was argued that that section was enacted 
in the interests of commerce in general and conferred no rights on the individual. 
In rejecting this contention Lord Porter observed in Commonwelath of Australia v. 
Bank of New South Wales? : 


“ First may be mentioned an argument strenuously maintained on this appeal that section 92 
-of the Constitution does not guarantee the freedom of individuals. Yet James was an individual 
and James vindicated his freedom in hard-won fights (the reference is to James v. Cowan? and James v. 
Commomwealth or Australia*. Clearly there is here a misconception. It is true as has been said more 
than once in the High Court, that section 92 doesnot create any new juristic rights, but it does give | 
the citizen of State or Commonwealth, as the case may be, the right to ignore, and, if necessary to 
-call on the judicial power to help him to resist, legislative or executive action which offends against 
the section. Andi this is just what James successfully did.” (Page 305). 
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he word “ free ” in Article 301 means in its technical acceptation freedom 
wom economic restrictions such as duties which one State lays on goods passing 
into it from, or out of it into, other States. Mr. K. Rajah Ayyar quoted the following 
definition of free trade by Prof. Bastable in Palgrave’s “ Dictionary of Political 
Economy,” Vol. II, p. 143: : 

“ Free trade is that system of commercial policy which draws no distinction between domestic 

and foreign commodities, and, therefore, neither imposes additional burdens on the latter nor- grants 
‘any special favours to the former.” 

That clearly is the sense which the words bear in Article 301 in so far as it relates 
to inter-State trade. It may be mentioned that the view had been expressed on 
section g2 of the Australian Act that the freedom guaranteed therein was freedom 
from interference at the frontier where the goods pass from one State into another 
and support for it was found in the setting of that section in the Constitution Act. 
This argument found some favour with Lord Wright who observed in James v. 
Commonwealth of Australia : ` 

“ The true criterion seems to be that what is meant is freedom as at the frontier or, to use the 
words of section 112, in respect of ‘ goods passing into or out of the State.’ ” (Page 630). 

The matter was again considered in Commonwealth of Australia v. Bank of New South 
Wales?. After referring to the observations of Lord Wright quoted above, Lord 
Porter observed : 

“ Those words must (as must every word of every judgment) be read secundum subjectam materiam. 
They were appropriate to their context and must be Degn their context. They cannot be inter- 
preted as a decision either that it is only the passage of goods which is protected by section 92 or that 
it is only at the frontier that the stipulated freedom may be impaired. It is not to be doubted that 
a restriction, applied not at the border but at a prior or subsequent state of inter-State trade, commerce 
or. intercourse, may offend against section 92.” (Page 308). 

The law on the subject is thus summed up by Nicholas in his ‘ Australian 
Constitution,’ 2nd Ed., pages 277-278 : 
“ The restriction of freedom may occur at any stage of the inter-State journey.... The 
section does not refer only to restriction at the frontier, ‚so long as the law relates to a passage across 
_ the frontier. It refers to one “‘ operating against transference pon one State to another at whatever 
pan the burden or restriction is imposed. It may be before or after the actual movement from one 
tateto another. (Per Dixon, J., in Field Peas Marketing Board ( Tas.) v. Clements and Marshall Pty. Lid. 3.” 
It is probable that it is this view that was sought to be embodied in the expression 
“throughout the territory of India” occurring in Article 301, and if that is the 
correct interpretation, the trade within the State protected by Article 301 and 
Article 304 (6) would be not intra-State trade pure and simple but inter-State trade 
in its flow in the State. That was the view which commended itself to Narayan 
and Sarjoo Prasad, JJ., who expressed the opinion in Atma Ram v. State of Bihar‘, that 
the trade “ within that State”’ in Article 304 (b) had reference only to inter-State 
trade, with its ramifications in the State and not intra-State trade. Das, J., however, 
took the view that the words which were genéral could not be limited to inter-State- 
‘ trade. The question is not free from difficulty and in the view taken by us that the 
impugned Act is existing law within the meaning of Article 305 and that it is in 
pads ages unaffected by Article gor, it is not necessary to express any opinion 
ereon. 


_ The next contention“advanced by the petitioners is that the-Act and the Rules 
impose a tax on inter-State sales and are therefore repugnant to Article 286 (2) 
and as those provisions are inseparably mixed up with those relating to intra-State 
sales, the wholy body of them must be held to be unconstitutional. The relevant 
provisions are section 11, section 11-A and Rule 28 (1) and (3). Section 11 provides 
that the Market Committee shall levy fees on the notified commercial crops bought 
, and sold in the notified area at such rates,as it may determine. This is followed by 
an explanation which is as follows : 


‘For the purposes of this sub-section, all notified commercial crops leaving a notified area shal 
unless the contrary is proved, be presumed to be bought and sold within such area.” 





1. L.R. 1936 A.C. 578. 4. (1952) I.L.R. 31 Pat. 493: A.I.R. 1952 
2. L.R. 1950 A.C. 235. : Pat. 359 (S.B.). 
3. 76 C.LR. 414 at 423. 
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Section 11-A provides for the levy of subscription for collecting and disseminating 
marketing information. Rule 28 (1) prescribes the scale of fees to be levied under 
section 11 (1) ; and Rule 28 (3) the license fees chargeable under section 5. The 
question is whether these charges are valid. On our finding that there is need 
for regulation of the marketing of commercial crops and the system of licensing is 
par: of a scheme to carry it out, there can be no valid objection to the levy of a 
icense fee, and though it was suggested that it was heavy, there are no materials 
on which the suggestion could be supported. Rule 28 (3) must accordingly be held 
to be valid. Nor can there by any objection to the levy under section 11-A. It isa 
fee charged for obtaining and disseminating information on marketing and it is only 
those that subscribe therefor that are liable to pay it. It is therefore clearly valid. 
It is the legality of the levy under section 11 and Rule 28 (1) that has been the main 
target of attack. The argument on behalf of the petitioners is that this levy, though 
called a fee, is in reality a tax, and as that is imposed on inter-State trade, it is 
obnoxious to Article 286 (2). The question is whether it is a fee or a tax and to 
ascertain its true character, we must examine the relevant provisions relating thereto. 
Section 11 (1) enacts that the Market Committee shall levy a fee on the sales of 
commercial crops within the notified area ; and section 12 provides that the amounts 
collected by the Market Committee shall be constituted into a market fund. Section 
13 provides that the fund should be utilised for acquiring a site for the market, con- 
structing a building, maintaining the market and meeting the expenses of election 
to the Market Committee and all the salaries, gratuities, pensions, etc., of the officers 
and servants employed by the Market Committee and so forth. It is argued for 
the petitioners that the true object of the levy was to raise funds from the merchants 
for construction of a market and that it is in substance a tax. ‘This contention is, 
in our opinion, well founded. A fee is what is charged for services rendered by 
the person who charges it. When the State, for example, introduces licensing, 
it is entitled to charge for the expenses incurred in maintaining an establishment 
for licensing and that is properly termed a fee. The fee prescribed in Rule 28 (3) ~- 
falls under this category and is perfectly legitimate. But the levy under section 11 
is for no services rendered. It is really a tax levied for raising funds for constructing 
the market. In Attorney-General for British Columbia v. Esquimalt and Nanaimo Ry. 
Co.1, the Judicial Committee had to consider whether a charge made under the 
Forest Act on the owners of timber land was a tax or a service charge imposed for 
protecting forests from fire and the like. In holding that it was a tax, the Judicial 
Committee observed : 


“Itis ested, however, that there are two circumstances which are sufficient to turn the levy 
into what i ealial at a ‘service charge.’ They are, first, that the levy is on a defined class of interested 
individuals and, secondly, that the fund raised'does not fall into the general mass of the proceeds of 
taxation but is applicable for a special and limited ose. Neither of these considerations appears 
to their Lordships to have the weight which it is denned to attach to them . . .The fact that in the 
circumstances ons particularly interested are singled out and charged with a special contri- 
‘bution appears to s their cir Lordships to be a natural arrangement. Nor is the fact that the levy is appli- 
cable for a special purpose of any real significance. Imposts of that character are common methods 

of taxation—taxation for the road fund in this country was a well-known example.” (Pages 121-122). 


We must accordingly hold that the amounts to be collected under section 11 are ~ 


taxes notwithstanding that they are not brought into the consolidated fund of the 
State under Article 266 (1), but constituted into a separate fund and that the levy 
is only on a section of the public. 


In this view, two contentions have been urged before us: (1) The tax levied 
under the explanation to section 11 is really one on inter-State trade and 
therefore repugnant to Article 286 (2). Mr. M. K. Nambiar also referred 
to by-law 23 framed by the Malabar Marketing’ Committee which provides that 
the licensee under section 5 from whose premises cocoanut, copra or arecanut leaves 
for a destination outside the notified area shall be responsible for payment of cess to 
the Committee. It is argued that this is also in contravention of Article 286 (2). 
It is not ‘disputed that if these provisions seek to levy a tax on inter-State sales, 
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~y would be void. The explanation to section 11, however, does not, on its 
true interpretation, authorise levy of a tax on inter-State sales. The Act and the 
. Rules contemplate the imposition of a tax only when the buying and selling take 
place in the notified area ; the explanation only raises a presumption that goods 
leaving the notified area shall be presumed to have been sold within that area. It 
merely enacts a rule of evidence and is not, a substantive provision imposing a 
charge, in contravention of Article 286 (2). It was argued that by-law 23 referred 
to above went further than the explanation and was capable of being construed 
as authorising the imposition of a tax on inter-State sales. Ifit sought to do that, 
it would clearly be void. On behalf of the Market Committee, it was represented 
to us that the by-law was not intended to deal with inter-State sales, but only with 
sales which take place within the notified area. In this view it is not necessary 
to consider the question whether, if in fact section 11 imposed a tax on inter-State 
sales, the entire provisions should be held to have become void, on the ground that 
the Act and the Rules made no distinction between intra-State and inter-State sales. 
But it may be mentioned that the question is now concluded by the decision of 
the Supreme Court in State of Bombay v. United Motors Lid.1, where it was held 
that a taxing Statute should be upheld to the extent that it is inira cires. Mr. K. 
Rajah Ayyar raised the contention that construed as a tax, the levy under 
section 11 is really in the nature of a sales tax and is as such unauthorised and 
illegal and that on the principles of the decision in Mohammad Yasin v. Town Area 
Committee, Jalalabad*, the petitioners are entitled to carry on business without any 
interference under the Act. The point for decision is whether the levy under 
section II is, as a sales-tax, illegal. The subject of sales-tax was within the 
exclusive jurisdiction of the Provincial Legislature under the Government of 
India Act, 1935, under Entry 48 in List No. 2 in the Seventh Schedule. 
Under the Constitution also, it is the State alone that has competence over it 
under Entry 54 in the State list in the Seventh Schedule. Therefore 
a law of the State imposing sales-tax will be valid even without resort to 
section 143 (2) of the 1935 Act or Article 277 of the Constitution. The 
argument of Mr. K. Rajah Ayyar is that even though the State legislature has. 
jurisdiction to impose a sales-tax, it did not purport to do so and so the levy must 
stand or fall as a fee. This is too wide a contention, for the legality of a charge 
must depend not on the label which is given to it but on what is, in substance, its 
true character. The matter, however, is complicated by the fact that there is in 
Madras a General Sales-Tax Act IX of 1939 in force and section 3 therein fixes 
the maximum rate at which tax could be levied and itis open to argument that to 
construe the levy of a fee under section 11 as a sales-tax would conflict with the 
express provisions of the Madras General Sales-Tax Act. But as no levy has been 
imposed under section 11 on any of the petitioners, its legality does not directly 
arise for determination in these proceedings. The point is raised only as leading 
on to the further contention that as the levy under section 11 is illegal, the entire 
Act must fail. This, however, does not follow because the Act in question is a self- 
contained and complete code of marketing legislation and can stand even if section 
ir is struck down. ‘The decision in Mohammad Yasin v. Town Area Committee, Jala- 
labad* does not help the petitioners as what was ultimately decided therein was 
that the party was entitled to carry on business subject to licensing regulations but 
without the liability to pay the illegal tax. It was argued by Mr. K. Rajah Ayyar 
that if the levy under section 11 was illegal, it would be impossible for the Market 
Committee to raise the necessary funds for constructing a market and thateno pur- 
pose would be served by extending the operation of the Act to areas where no markets 
had been constructed. This, however, is a matter for consideration by the Govern- 
ment. At the present stage we are concerned only with the question whether 
the entire Act becomes void if section 11 is void. Our answer is in the negative. 


It is finally contended that some of the provisions of the Act and the Rule 
are discriminatory and that renders them void under Article 14. Mr. M. K. 
a ee ees 


I. (1953) S.C.J. 373 : (1953) 1 M.L.J. 743 2. (1952) $.C.J. 162 : 1952 S.C.R. 572 (S.C.). 
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Nambiar attacked the exemptions granted in favour of Co-operative Societies under 
section 5 of the Act and Mr. K. Rajah Ayyar assailed the. exemption in favour. of 
-small producers under Rule g8. ‘These exemptions are based on considerations 
‘relevant to the object of the legislature. and we are not disposed to hold that they 
are unreasonable.. It was also argued that it was not possible to discover any 
principle on which the Government notified some areas and not others ; that for 
example, while the district of Ramnad was notified for cotton, the adjacent district 
of Madura which grows more cotton was not notified ; and that similarly, while 
South Arcot was notified for groundnuts, the neighbouring district of North Arcot 
which is also a large groundnut producing district was not notified.. It is argued 
that notifications are. made.\haphazard and that that results in discrimination, 
There is no explanation as to why these objections were not placed before the Govern- 
ment. Moreover, the assumptionsunderlying this contention is that the notifica» 
tions under section 4 put the merchants in the notified area in a disadvantageous 
position. But if marketing legislation is for the welfare of the general public, as 
we have held that it is, then the omission to notify other areas might be a matter 
on which the persons in the non-notified area might have grievance. We do not 
see that the merchants within the notified area themselves have any good ground 
for complaint. This objection also is overruled. 

r It remains to deal with, the special contentions put forward by the petitioners 
in W.P. No. 75. of 1953. They are, it will be remembered, merchants of Virudhunagar 
and trustees of a charity which owns and maintains a market which is largely used 
by the merchants of the locality. . The contention that there was no need to extend 
the operation of the Act to a place where there is already in existence a large ‘and 
well-established market and especially when there is no market established under 
the Act has already been considered. The further contention advanced on their 
behalf is that as the result of the notification is that no business in cotton and ground- 
nuts could be carried on in the market, the petitioners are prevented from running 
their markets as they might will and that that is an invasion of their right to hod a 
market. The contention that the petitioners are prevented from holding their market 
is not accurate, because section 5 does not prevent them from using the building 
for the purpose of a market ; it only prohibits business in the notified articles from 
‘being coriducted there. But it must be conceded that this must substantially cripple 
the future of the market where business in the main has been in cotton. But the 
question is whether any legal right of the petitioners: has been infringed. The 
right claimed by the petitioners that they are entitled to hold a market is one un- 
known to Indian Law though it is well recognised in the Law of England. In 
Halsbury’s Laws of England, Volume VI, page 580, para 740, it is stated that the 
right to hold markets and fairs is a franchise which could be granted by the Crown 
by virtue of the Royal Prerogative. One of the incidents of this franchise is that 
it confers on the grantee a right in the nature of a monopoly-and that carries with 
it the right to exclude other persons from holding markets in the same area. But 
no such right has been recognised by the law of this country. The right to hold 
a fair or market is incidental to the ownership of the property wherein the market 
is held and is one of the modes in which that property can be enjoyed. It is not 
in the nature of a franchise as it is in the Law of Englaud (Vide Hem Chandra Roy 
Chaudhury v. Krishna Ghandra Saha Sardar!) Mr. K. Rajah Ayyar relied on the 
decisions of the Supreme Court in Rashid Ahmed v. Municipal Board, Kairana*, and 
Mohammad Yasin v. Town Area Committee, Falalabad?, as supporting his contention 
that the right to hold a fair is one, of the freedoms guaranteed in Article 19 of the 
Constitution. In Rashid Ahmed v. Municipal Board, Kairana*, the Municipal Board 
of Kairana granted to one Habib Ahmed a monopoly to carry on wholesale busi- 
ness in a market as a result of which one Rashid Ahmed was prevented from carrying 
‘on business there... It was held that while the municipality had a right to regulate 
business through a system of licensing, it had no right to prevent a citizen from carry- 
ang on business altogether, by grant of monopoly of it to another, and that that 
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‘was in contravention of Article 19 (1) (g). In Mohammad Yasin v. Town Aréa Come 
‘mittee, Falalabad', the facts were somewhat similar, with this addition that a by-law 
framed by the Town Area Committee provided that any person could sell within 
the area provided he obtained a license on payment of the requisite fees. It was 
held that as this levy. was unauthorised, the by-law requiring the trader to obtain 
a license on payment of the prescribed fee was an unlawful interference with his 
right to carry on business. Neither of these authorities is in point, as they are with 
reference to fundamental rights guaranteed by Article 19 (1) (g). That article 
recognises the right of an individual to do business. It recognises the right of an 
owner to hold property and that will include the right to use it as a market. Inde- 
pendently of these rights, it does not recognise a further right in the citizens to hold 
markets. The petitioners cannot complain that they are prevented from carrying 
on business ; nor can they state that they are-prevented from using the building 
as a market. Apart from any contention that the restrictions placed on them 
in the matter of carrying on of business-or in holding of property are unreasonable, 
there cannot be a claim that any right of theirs to hold a market has been infringed, 


‘A question similar to the one now under discussion came up for consideration 
before ths Supreme Court in Ibrahim v. The Regional Transport Authority, Tanjore®. 
There the appellant was the owner of a bus-stand which was used exclusively by” 
passenger buses moving into and out of the town of Tanjore. The Transport’ 
Authorities condemned the bus-stand as not suitable from the point of view of 
convenience of the travelling public, and fixed another bus-stand as the starting 
place and termini for outward journeys of passenger buses. The appellant dis- 
puted the validity of this order on the ground that it was repugnant to Article 19 
(1) (g) of the Constitution as being an invasion of his fundamental right “ to run 
a bus-stand.” In rejecting this contention Ghulam Hasan, J., observed : 


“ The next contention was that the order is repugnant to Article 19 (1) (g) of the Constitution 
According to which all citizens must have the right to practise any profession or to Carry on any occu- 
pation, trade or business. It cannot be denied that the appellant has not been probibited from 
carrying on the business of running a bus-stand. What has been prohibited is that the bus-staud 
ue on the particular site being unsuitable from the point of view of public convenience, it cannot 
be used for picking up or setting down passengers from that stand for out-stations journcys. But there 
is certainly no prohibition for the bus-stand being used otherwise for carrying passengers from the 
stand into the town, and vice versa. The restriction placed upon the use of the bus-stand for the purpose 
of picking up or setting down passengers to outward journeys cannot be considered to be an unreason- 
able restriction. It may be that the appellant by reason of the shifting of the bus-stand has been 
deprived of the income he used to enjoy when the bus-stand was used for outward journeys frem 
Tanjore, but that can be no ground for the contention that there has been an infringement of any 
fundamental right within the meaning of Article 19 (1) (g) of the Constitution. There is no funda- 
mental right in a citizen to carry on business wherever he chooses and his right must be subject to any 
reasonable restriction imposed by the executive authority in the interest of public convenience. The 
restriction may have the effect of eliminating the use to which the’stand has been put hitherto but the 
restriction cannot be regarded as being unreasonable if the authority imposing such restriction had 
the power to do so.” 


The considerations applicable to a bus-stand are also applicable to a market and 
by parity of reasoning it must be held that no fundamental rights of the petitioners 
have been infringed by the notification under challenge. 


The last contention relates to a charge called ‘ Mahimai’, which is collected 
as a matter of trade usage on all transactions. Section 14 of the Act prohibits trade 
allowances which are not authorised by the rules or by-laws. By-law 25 (b) framed 
by the Ramanathapuram Market Committee expressly prohibits deductions on 
account of ‘Mahimai’. The contention of the petitioners is that this is a legiti- ` 
mate trade allowance, and that by-law 25 (b) is illegal. This question does not 
arise for decision at this stage. But having heard full arguments on the question; 
we are satisfied that ‘ Mahimai’ cannot be claimed as a trade allowance. It is 
a deduction made out of the price payable to the seller and is intended to be utilised 
for purposes of charity. It has nothing to do with the transaction as such and is. 





rode 1952) (9-0J. 1623 | 1952; “S.GR. 572 2. (1953) 1 M.L. . 205 : 1953 S.C.R. 290: 
saf ' ° st. y (3953) SCJ. 31 6C). ore tag 


¢ 
O.a 


D- SUKHDEV SINGH v. JUDGES OF THE PEPSU H. O. (8.c.) (Bose, 7.). 137 
really a contribution levied at the time of the transaction for a purpose unconnected 
with it. It cannot therefore be properly regarded as a trade allowance, and by- 
law 25 (b) is perfectly valid. 

To sum up : Section 5 (4) (a) of the Act is void to the extent that it confers 
on the Collector power to refuse license at his own discretion. Rule 37 is void in 
so far as it prohibits persons whose names have not yet been registered as buyer 
and seller from carrying on business in the notified area. Subject to this, the 
impugned Act and the Rules must be upheld under Article'19 (6) of the Constitu- 
tion as a valid piece of marketing legislation. 


In the result, these applications are dismissed. There will be no order as to 
costs. 1 E . 
V.P.S. ` — Applications dismissed. 
[THE SUPREME COURT OF INDIA.] 
[Original Jurisdiction.] i 
Present :—B. K. MuKHERJEA, VIVIAN Bose and N. H. Buacwatt, JJ. 
Sukhdev Singh Sodhi .. Petitioner* 
D. 
The Hon’ble Chief Justice S. Teja Singh and the Hon’ble Judges of 
the Pepsy High Court at Patiala .. Respondents. 
Criminal Procedure Code (V of 1898), section 527—Contempt proceedings in High Court—If “‘ case”? 
which can be transferred to another High Court by the Supreme Court—Contempt of Courts Act (XXXII of 1952)— 
Nature of High Court's jurisdiction in contempt proceedings—Constitution of India (1950), Article 215—Scope 
—-Fudge who has been attacked—Propristy of hearing the proceedings. 
+ The power of a High Court to institute proceedings for contempt and punish where ne 
is a special jurisdiction which is inherent ın all courts of record and section 1 (2) of the Code of Cri- 
T ial. Procedure expressly excludes special jurisdiction from its scope. Section 5 of the contempt 
of Courts Act, 1952, merely widens the scope of an existing jurisdiction of a very special kind. The 
Code of Criminal Procedure does not apply in matters of contempt triable by the High Court. The 
High Court can deal with it summarily, and adopt its own procedure. All that is necessary 1s that 


tke procedure is fair and that the contemnor is made aware of the charge against him and given a 
fair and reasonable opportunity to defend himself. 


[Authorities reviewed.] 


If the Criminal Procedure Code does not apply, the Supreme “Court has no power to 
transfer the proceedings for contempt from one High Court to another High Court. 


The Constitution of India, 1950, gives every High Court the right and the power to punish a- 
ccntempt of itself. (Vide Article 215). Neither the Supreme Court nor the Legislature has the 
power to deprive the High Court of that right and power, by ordering a transfer of such proceedings 
to another High Court. 


As to transfer from one Judge to another there again there is no original jurisdiction which 
the Supreme Court can exercise. It is not a fundamental right and so Article 32 has no application 
ard there is no other law to which recourse can be had. 


But it is desirable on eral principles of justice that a judge who has been personally attacked 
should not as far as possible hear a contempt matter, which to that extent concerns him personally. 
It is otherwise when the attack is not directed against him personally. 


Petition under section 527 of the Code of Criminal Procedure. 

H. J. Umrigar, Advocate for the Petitioner. 7 

(The Petitioner was aslo present), 

M. C. Setaload, Attorney-General for India (G. N. Joshi, Advocate, with him) 
for Respondents. i 

The Judgment of the Court was delivered by 


Bose, 7.—This is an unusual application asking for a transfer. of certain con- 
tempt proceedings from the Pepsu High Court to any other High Court and, in 
the alternative, asking that at least the matter should not be heard by two of the 
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Judges of that High Court who are named. This at once raises a question about 
our jurisdiction to order such a transfer. - 


. The learned counsel for the applicant relied on section 527 of the Criminal 
Procedure Code. Briefly his reasoning was this. Section 527 authorises the trans- 
fer of any: “ case” from one High Court to another whenever it is made to appear 
to. the Supreme Court that such transfer is expedient for the ends of justice. - The 
word “case” is not defined but “ offence ” is defined in section 4 (0) to mean 
“any act or omission made punishable by any law for the time being in force ”. 
Contempt is punishable under the Contempt of Courts Act, 1952, therefore it 
is an offence punishable by a law which is in force ; consequently, it is an offence. 
Being an offence it is triable under the Criminal Procedure Code because section 
5 makes the Code applicable not only to the trial of offences under the Indian 
Penal Code but also to the trial of offences against “‘other laws.” As it is‘a matter 

. triable under the Criminal Procedure Code it must be a “ case ” within the meaning 
of section 527 and accordingly the section can be invoked here. 


We are unable to agree. In our opinion, the power of a High Court to in- 
stitute proceedings for contempt and punish where necessary is a special jurisdic- 
tion which is inherent in all courts of record and section 1 (2) of the Code expressly 
excludes special jurisdictions from its scope. The section runs— 

“ In the absence of any specific provision to the contrary, nothing herein contained shall affect 
any special . . . . . Jaw now in force or any special jurisdiction or power ¢onferred, by any 
other law for the time being in force.” 

The term “special jurisdiction” is not defined in the Criminal Procedure 
Code but the words “ special law”? are defined in section 41 of the Indian Penal 
Code to mean “a law applicable to a particular subject.” In the absence of any 
specific definition in the Criminal] Procedure Code we think that that brings out' 
the ordinary, and natural meaning of the words “ special jurisdiction ” and covers 
the present case. Contempt is a special subject and the jurisdiction is conferred 
by a special set of laws peculiar to courts of record. 


. This has long been the view in India. In 1867, Peacock, C.J., laid down the 
rule quite broadly in these words in In re Abdool and Mahjab? : 


“ there can be no doubt that every Court of Record has the power of summarily punishing 
for contempt’. ~ 
It is true the same learned Judge sitting in the Privy Council in 1883 traced the 
origin of the power in the case of the Calcutta, Bombay and Madras High Courts 
to the common law of England (see Surendranath Banerjea v. Chief Justice and Judges 
.of the High Court of Bengal*, but it is evident from other decisions of the Judicial 
Committee that the jurisdiction is broader based than that. But however that 
may be, Sir Barnes Peacock made it clear that the words “any other law” in 
section 5 of the Criminal Procedure Code do not cover contempt of a kind punish- 
able summarily by the three Chartered High Courts. 


Now it is relevant to note in this connection that whatever the origin of the 
jurisdiction may be in the case of those three Courts, the Charter of 1774 which 
established the Supreme Court of Bengal, while providing in clause 4 that its Judges 
should have the same jurisdiction as the Court of King’s Bench in England, also 
expressly stated in clause 21 that the Court is empowered to punish for contempt. 
When the Supreme Court of Bengal was abclished the High Courts Act of 1861 
continued those powers to the Chartered High Courts by sections g and 11 and clause 
2 of the Letters Patent of the year 1865 continued them as Courts of Record. Des- 
pite this, in 1883 the Privy Coucil did not trace this particular jurisdiction of the 
Calcutta High Court to clause 15 of its Charter but to the Common Law of England. 
But what is the Common Law? It is simply this : that the jurisdiction to punish 
for contempt is something inherent in every court of record, Sulaiman, J. collected 
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a number of English authorities at pages 728 to 730 of his judgment in Jn re Abdiu 
Hasan Jauhar!, and concluded thus : 

“ These leading cases unmistakably show that the power of the High Courts in England to deal 
with the contempt of inferior courts is lased not so much on its historical foundation as on the ne 
Court's inherent jurisdiction”. 
Apparently, because of this the Privy Council held in 1853 that the Recorders s 
Court at Sierre Leone also had jurisdiction to punish for contempt, not because 
that Court had inherited the jurisdiction of the English courts but because it was a 


Court of Record. Their Lordships’ language was this : 7 
“ In this country every Court of Record is the sole and exclusive judge of what amounts to a 
contempt of Court . . . and unless there'exists a difference in the constitution of the Recorder’s 


Court at Sierre Leone the same power must be conceded to beinherentin that Court . 
we are of opinion that it is a Court of Record and that the law must be considered the same e there as 
in this country’, 


The 1884 edition of Belchamber’s Practice of the Civil Courts also says at 
page 241 that— 


“ Every superior Court of Record, whether in the United Kingdom, or in the colonial possessions 
or dependencies of the Crown has inherent power to punish contempts, without its precincts, as well 
asin facie . 


So also 7 Haldurs tae of England (Hailsham edition) page 2— 


“ The superior courts have an inherent Jurisdiction to punish criminal cOntempt etc. 


k 

But reverting to the developments in India. The High Court of Allahabad 

was established in 1866 under the High Courts Act of 1861 and was constituted 

a Court of Record. In 1906 the Privy Council remarked at page 108 of its judg- 
ment in In the matter of Sashi Bhushan Sarbadhicary* that— 


“ There is also no doubt that the publication of this libel constituted a contempt of court which 
might have been dealt with by the High Court in a summary manner by fine or imprisonment or both.” 


After this came the Government of India Act, 1915. Section 106 continued 
to all High Courts.then in existence the same jurisdiction, powers and authority 
as they had at the commencement of that Act, and section 113 empowered the 
establishment of new High Courts by Letters Patent with authority to vest in them 
the same jurisdiction, powers and authority “ as are vested in or may be conferred 
on any High Court existing at the commencement of this Act ”. 


The Lahore High Court was established by Letters Patent in 1919 and was 
duly constituted a Court of Record. In the year 1925 a Special Bench of that 
Court punished a contempt of itself in the Crown v. Sayyad Habib». 


After this the question was again agitated in the Allahabad High Court in 
1926 but this time in respect of a contempt of a subordinate court. A Full Bench was 
convened and the learned Judges reaffirmed their powers : In re Abdul Hasan Jauhar!.- 
Two of the Judges based broadly on the inherent jurisdiction of a Court of Record. 
Sulaiman, J. said at page 727 that “it is not the territorial limits of the juris- 
diction of a Supreme Court ” [of Bengal] “ But the very nature of its constitution 
that is of importance”’. Boys, J. however preferred to ground on the fact that 
that Court i ` 

“ had conferred on it, by the Statute and tht Letters Patent creating it, similar powers to those 
conferred on the High Court of Calcutta ” 
and at page 733 went on to say that that applied “ to every other High Court in 
this country.” 


In the presence of all this history the Contempt of Courts Act, 1926 was passed. 
The heading states that the Act js “ to define and limit the powers of certain Courts 
in punishmg contempts- of-Courts.” - The-preamble states— ~-~- -~ ~= - 


Kid 





TE 1926 LLR. 48 AlL 711 (F.B.). 3» (1925) I.L.R. 6 Lah. 528 (F.B.). 
2. (1906) I.L.R. 29 All, 95:34 I-A. 41: 17 
L.J. 74 (P.C.). 
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‘Whereas doubts have arisen as to the powers of a High Court of Judicature to punish contempts 
of Courts and whereas it is expedient to resolve these doubts and to define and limit the powers exer- 
cisable by High Courts and Chief Courts in punishing contempts of Court : It is hereby enacted as 
follows : ” i : 


Section 2 says— : 

“ Subject to the‘provisions of sub-section (3), the High Courts of Judicature established by Letters 
Patent shall have and exercise the same jurisdiction, powers and authority in accordance with the same 
procédure-and practice, in respect of contempts of courts subordinate to them as they have and exercise 
in respect of contempts of themselves”. s 

This recognises an existing jurisdiction in all Letters Patent High Courts to 
punish for contempts of themselves, and the only limitation placed on those powers 
is the amount of punishment which they could thereafter inflict. It is to be noted 
that the Act draws no distinction between one Letters Patent High Court and another 
though it does distinguish between Letters Patent High Courts and Chief Courts ; 
also, as the Act is intended to remove doubts about the High Court’s powers it is 
evident that it would have conferred those powers had there been any doubt about 
the High Court’s power to commit for contempts of themselves. The only doubt 
with which thé Act deals is the doubt whether a High Court could punish for a 
contempt of a Court subordinate to it. That doubt the Act removed. It also 
limited the amount of punishment which a High Court could inflict. _ 


. Now this recognises an existing power in all, Letters Patant High Courts to 
punish and as the Letters Patent High Courts other*than the Chartered High Courts 
could not have derived this power from the common law, it is evident that the power 
must have been inherent in themselves because they were courts of record. 


In 1927 another Full Bench of the Lahore High Court consisting of five Judges 
re-examined the position : In the matter of Muslim Outlook, Lahore1. They reaffirmed 
their earlier decision in The Crown v. Sayyad Habib*, and held that this jurisdiction 
is inherent in every High Court and not merely in the three Chartered High Courts. 


In 1928 a Full Bench of the Patna High Court examined the matter [Jn r° 
Murli Manohar Prasad*| and then committed for contempt. In 1936 another 
Special Bench of the Lahore High Court [Harkishen Lal v. The Crown*] followed 
the earlier Lahore decisions. 


, 


The Privy Council decided a case of contempt from Trinidad in 1936 [Ambard v. 
Attorney-General for Trinidad & Tobago”) and held that it was a quasi-criminal offence 
and in the course of their judgment they referred to an earlier decision of the Board 
from Sierre Leone to which we have already referred [William Rainy v. The Fustices 
of Sierre Leone®]. In the Trinidad case their Lordships did not accept the extreme 
proposition that every Court of Record is the sole and exclusive judge of what 
amounts to a cantempt because of their decision in [Surendranath Banerjea v. The 
Chief Justice and Judges of the High Court of Bengal”), but they did not doubt the sound- 
ness of the decision otherwise. 


In 1942 the Lahore High Court examined the position in a Full Bench for 
the third time and reached the same conclusion : Jn the matter of K. L. Gauba®*. This 
time they pointed out that the Sind, Rangoon and Nagpur High Courts had also 
punished summarily for contempts. They-also referred to two American decisions 
where, though the power was said to have been derived from the Common Law, 
it was said that— . j i 

“ The power to fine and imprison for contempt from the earliest history of jurisprudence has been 


regarded as a necessary incident and attribute of a court, without which it could no more exist than 
without a Judge . s oa - 





. 1927 Lah. 610. : 6. (1852) 8 Moo. P.C. 4 
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``: -Finally, in Parashuram Detaram v, Emperor, the Privy Council said that > 
; ‘ this summary power of punishing for contempt . . . . . is a power which a court 
must of necessity possess ””.” Si : i = vee 
-. We have omitted references to the Bombay and Madras decisions aftér 1883 
because the Judicial Committee settled the powers of the three Chartered High 
Courts. What we are at pains to show is that, apart from the Chartered High 
Courts, practically every other High Court in India has exercised thé jurisdic- 
tion and where its authority has been challenged each has held that it is a juris- 
diction inherent in a court of record from the very nature of the court itself. This 
is important when we come to construe the later legislation because by this time 
it was judicially accepted throughout India that the jurisdiction was a special 
- one inherent in the very nature of the Court. The only discordant note that we 
know of was struck in Emperor v. B. G Horniman? where a Division Bench of the 
Allahabad High Court: held that after the Act of 1926 the offence of contempt 
was punishable under an Indian Penal statute and so the Code of Criminal Pro- 
cedure applied because of the words “ any other law ” in section 5. In our opinion, 
this is wrong because the Act of 1926 does not confer any jurisdiction and, does 
not create the offence. It merely limits the amount of the punishment which can 
be given and removes a certain doubt. Accordingly, the jurisdiction to initiate 
the proceedings and take seisin of the matter is as before. ; 


. The Pepsu High Court was established in 1948 and section 33 of the Ordi- 
nance which established it recites that it shall be a Court of Record and that it 
shall have power to punish for contempt. It will be remembered that the Charter 
of 1774 which established a Supreme Court for Bengal said the same thing of that 
court and yet the Privy Council did not trace its powers about contempt from the 
Charter but from the Common Law. In the same way, the law by this time was 
so well settled in matters of contempt that the words, ‘“‘court of record” and “powers 
to punish for contempt” had acquired a special meaning. “Consequently, it is 
immaterial whether in 1948 the power of the Pepsy High Court was derived from 
section 33 or was inherent in the nature of the court because whichever it is the 
jurisdiction is a special one, and had the legislature desired to take it away and. 
confer another kind of jurisdiction it would have been necessary to use express 
words in view of the case law which by then had become well established. 


In 1950 came the Constitution of India and Article 215 states that— 


“ Every High Court shall be a court of record and shall have all the powers of such a court includ- 
ing the power to punish for contempt of itself ”. ' 
Here again whether this is a fresh conferral of power or a continuation of exis- 
ting powers hardly matters because whichever way it is viewed the jurisdiction 
is a special one and so is outside the purview of the Criminal Procedure Code. 


The Contempt of Courts Act, 1926 was repealed by Act XXXII of 1952 °* 
Section 3 of the new Act is similar to section 2 of the old and far from conferri 
a new jurisdiction, assumes, as did the old Act, the existence of a right to punis al 
for contempt in every High Court and further assumes the existence of a speci 
practice and procedure, for it says that every High Court shall exercise the sam® 
jurisdiction, powers and authority “ in accordance with the same procedure and 
practice’. ‘These words are new and would be inappropriate if the Crimina| 
Procedure Code applied. In any case, so far as contempt of a High Court itself 
is concerned, as distinct from one of a subordinate court, the Constitution vests 
these rights in every High Court, so no Act of a legislature could take away that 
jurisdiction and confer it afresh by virtue of its own authority. It is true section 5 
expands the ambit of the authority beyond what was till then considered to be 
possible but it does not confer a new jurisdiction. It merely widens the scope of an 
existing jurisdiction of a very special kind. 





1.7 (1948) 2 M.L.J. 109: LR; JELA 189: 2. LLR. (1944) All. 665: ATR. ipas 
A.I.R. 1945 P.C. 134 at 136 (P.C.). All. 1 at 4. ; 
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On reflection it will be apparént that the.Code could not be called’in aid 
in such cases, for if the Code applies it must apply in its entirety and in that event 
how could such proceedings be instituted? ‘The maximum punishment is now 
limited to six months’ simple imprisonment or a fine of Rs. 2,000 or both because 
of the 1952 Act. Therefore, under the second schedule to’ the Code contempt 
‘would be triable by a Magistrate and not by a’ High Court and the procedure 
would have to be a summons procedure. That would take away the right of a 
High Court to deal with the matter summarily and punish, a right which was 
‘well established by the case law up to 1945 and which no subsequent legislation 
has attempted to remove. So also section 556 could not apply, nor would the 
tule which prohibits a judge from importing his own knowledge of the facts into 
the case. e hold therefore that the Code of Criminal Procedure does not apply. 
in matters of contempt triable by the High Court., The High Court ,can deal - 
with it ‘summiurily and adopt its own procedure. All that is necessary is that the 
procedure is fair and that the contemner made aware of the’ charge against him 
and given a fair and reasonable opportunity to defend himself. This rule was laid 
down by the Privy Council in In re Pollard and was followed in India and in Burma 
in In‘re Vallabhdas? and Ebrahim Mamoojee Parekh v. King Emperor, - In our view that 


> 


is still the law. : 
F @ s 


If the Code of Criminal Procedure does not apply, then there is no other power 
which we can exercise. The Constitution gives every High Court the right and 
the power to punish a contempt of itself. If we were'to order a transfer to another 
court in this case we would be depriving the Pepsu High Court of the right which 
is so vested in it. We have no more power to do that than has a legislature. As for 
transfer from one Judge to another, there again there is no original jurisdiction 
which we can exercise, It is not a fundamental right and so Article 32 has no 
application and there is no other law to which'recourse can be‘had. This petition 
is therefore incompetent and must be dismissed. i ý 


We wish however to add that though we have no power to order a transfer 
in an original petition of this kind we consider it desirable on general principles 
of justice that a judge who has been personally attacked should not as far as possible 
hear a contempt matter which, to that extent, concerns him personally. It is 
otherwise when the attack is not directed against him personally. We do not lay 
down any general rule because there may be cases where that is impossible, as for 
example in a court where there is only one judge or two and both are attacked. 
Other cases may also arise where it is more convenient and proper for the judge 
to deal with the matter himself, as for example in a contempt in facie curioe. All we 
can say is that this must be left to the good sense of the judges themselves who, we 
are confident, will comport themselves with that dispassionate dignity and decorum 
which befits their high office and will bear in mind the oft-quoted maxim that 
justice must not only be done but must be seen to be done by all concerned and most 
particularly by an accused person who should always be given, as far as that is 
humanly possible, a feeling of confidence that he will receive a fair, just and 
impartial trial by Judges who have no personal interest or concern’in his case. 


Agent for petitioner : Ratnaparkhi Anant Govind, 


Agent for Respondents : G. H. Rajadhyaksha. 
: Petition dismissed. 


- GR/KS. 


ca 





"1. (1863) L.R. 2 P.C. 106 at 120. ‘ LLR 4 
a ties) LL.R, 27 Bom. 394 &t'399. A 9T: ES 


` 


Pa SHIBBAN LAL-SARSENA 0. STATE OF U. 7B; .(8.C.). 143 


Rape: ARE [THE SUPREME COURT-.OF INDIA] <. n 
Re, a [Original Jurisdiction] ` eee ara 
©.) Present :—B. K. Muxueryea AND N. H. Baacwati, JJ. Cs a 
Shibban Lal Saksena À : ‘ . _.. Petitioner* f 
U. 5 à , 

The State of Uttar Pradesh'and others .. Respondents. 

` Preventive Detention Act (IV of 1950), sections 3 and 11—One of the grounds of detention found by Advisory 
Board to be unsubstantial or non-existent—Government cannot the ortginal order of detention and allow 


it to stand on the basis of the other grounds. 


It ıs true that the sufficiency of particulars conveyed to a detenu in accordance with the provisions 
embodied in Article 22 (5) of the Constitution 1s a justiciable issue, the test being whether they are 
sufficient to enable the detenu to make an effective representation. [Butin the present case the Court 
~ was not satisfied that the particulars supplied to the detenu were really inadequate and fell short 
of the constitutional requirement]. 

- The power to issue a detention order under section 3 of the Preventive Detention Act depends 
entirely upon the satisfaction of the ap ropriate authority specified in that section. The sufficiency 
of the grounds upon which such satistaction purports to be based, provided they have a rational 
probative value and are not extraneous to the scope or pi e of the Eaialative provisions cannot be 
challenged in a court of law, except on the und of mala fides. State of Bombay v. A. R. S. Vaidya, 
(1951) S.C.J. 208: (1951) 1 M.L.J. 389: (1951) S.C.R. 167, referred to. A court of law is not 
even competent to enquire into the truth or otherwise of the facts which are mentioned as grounds 
of detention ‘in the communication to the detenu under section 7 of the Act. 

But where after the report of the Advisory Board the Government itself admitted that one of the 
. grounds upon which the original order of detention was passed is unsubstantial or non-existent and 

cannot be made a ground of detention. the original order of detention cannot be allciwed to stand. 
To say that the other ground, which still remains, is quite sufficient to sustain the order, would be 
to substitute an objective judicial test for the subjective decision of the executive authority which 
is against the legislative policy underlying the statute. Keshav Talpade v. King Emperor, 1943 F.C.R. 
88 : 1943 F.L.J. 73 applied. 

Under section 11 of the Preventive Detention Act the Government could either confirm the order 
under section 3 or revoke it completely and there is nothing in law which prevents the Government 
from making a fresh order of detention if it so chooses. 

‘Petition under Article 32 of the Constitution of India for a writ in the nature 
of habeas corpus. 


Veda Vyas, Senior Advocate (S. K. Kapur, Advocate, with him), for Petitioner. 


(The Petitioner was also present). 

D. P. Uniyal, Advocate, for Respondent (the State of U. P.). 

The Judgment of the Court was delivered by f 

Mukherjea, J.—This is a petition under Article 32 of the Constitution praying 
for the issue of a writ, in the nature of habeas corpus, directing the release of the peti- 
tioner Shibban Lal Saksena, who is said to be unlawfully detained in the District 
Jail at Gorakhpur. ? ' i 


The petitioner was arrested on the 5th of January, 1953, under an order, signed 
by. the District Magistrate of Gorakhpur, and the order expressly directed the 
detention of the petitioner in the custody of the Superintendent, District Jail, Gorakh- 
pur, under sub-clauses (ii) and (iii) of clause (a) of section 3 (1) of the Preventive 
Detention Act, 1950, as amended: by later Acts. On the 7th of January following, 
the grounds of detention were communicated to the detenu in accordance with the 
provision of section 7 of the Preventive Detention Act and the grounds, it appears, 
were of a two-fold character, falling respectively under the two categories contem- 
plated by sub-clause (ii) and sub-clause (iii) of section 3 (1) (a) of the Act., In the 
first paragraph of the communication it is stated that the detenu in course of speeches 
delivered at Ghugli on certain dates exhorted and enjoined upon the cane-growers 
of that area not to supply sugarcane to the sugar mills or even to withhold supplies 
from them and thereby interfered with the maintenance of supply of sugarcane 





-$ *Petition No. 298 of 1953, ss - . grd December, 1953. | 
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essential to the community. | Fhe ‘other ground specified in pdragraph 2 is to the 
effect that by using expressions, some of which were quoted underneath the para- 
graph, the petitioner incited the cane-growers and the public to violence against 
established authority and to defiance of lawful orders:and directions issued by Govern- 
ment officers and thereby seriously prejudiced the maintenance of public order. 


The petitioner submitted his representation against the detention order on the 
grd of February, 1953, and his case was considered by the Advisory Board constituted 
under section 8 of the Preventive Detention Act at its sitting at Lucknow on the 
23rd February following. The Advisory Board gave a hearing to the petitioner 
in person and after it had submitted its report, a communication was addressed; 
on behalf of the Uttar Pradesh Government to the petitioner on the 13th of March, 
1953, informing him that the Government, in exercise of its powers under section IT 
of the Preventive Detention Act, had confirmed the detention order against him 
under sub-clause (ii) of section 3 (1) (a) of the Act and sanctioned the continuation 
of his detention until further orders, or up to a period of 12 months from the date of 
detention. The second paragraph of this communication runs as follows :— 

“The detenu may please be informed that the Advisory Board did not uphold his detention 
under sub-clause (ii1) of clause (a) of sub-section (1) of section 3 of the Preventive Detention Act. 
Government have therefore revoked ‘his detention under this sub-clause ”. fogs 

The petitioner has now come up before us with an application ufder Article 
32 of the Constitution and Mr. Veda Vyas, who appeared in support of the petition 
has challenged the legality of the detention order made against his client substantially * 
on two grounds. > 


` 


It is argued in the first place that from the grounds served upon the petitioner 
under section 7 of the Preventive Detention Act, it appears clear that the grounds 
which weighed with the detaining authority in depriving the petitioner of his liberty 
are that his activities were, in the first place, prejudicial to the maintenance of 
supplies essential to the community and in the second place were injurious to the 
maintenance of public order. From the communication dated the 13th of March, 
1953, addressed to the petitioner, it appears, however, that the first ground did not 
exist as a fact and actually the Uttar Pradesh Government purported to revoke 
the detention order under sub-clause (iii) of section 3 (1) (a) of the Preventive 
Detention Act. In these circumstances, it is contended that the detention order 
originally made cannot stand, for if the detaining authority proceeded on two 
grounds to detain a man and one of them is admitted to be non-existent or irrelevant, 
the whole order is vitiated as no one can say to what extent the bad ground operated 
on the mind of the detaining authority. 


The other contention. raised ‘by the learned counsel is that the particulars, 
which were supplied to his client in connection with the, second ground, are mani- 
fesily inadequate and of a partial character and do not enable him to make an 
effective representation against the order of detention. 


_ We may say at once that the second contention does not impress us. It is 
true that the sufficiency of the’ particulars, conveyed to a detenu in accordancé 
with the provision embodied in Articlé 22 (5) of the Constitution is a justiciable 
issue, the test being whether they are sufficient to enable the detenu to make ar 
effective representation ; but we are not satisfied that the particulars supplied 
to the detenu in the present case are really inadequate and fall short of the consti- 
tutional requirement. We do not think, therefore, that there is any substance in 
this contention. : : Ey 


“--. The first contention raised by the learned counsel raises, however, a some- 
what important point which réquites careful consideration. It has been repeatedly 
held’ by this court that the power to issue a detention order uhder section 3 of the 
Preventive Detention Act depends entirely upon the satisfaction of the appropriate 
authority spécified in that section. THe sufficiency of the grounds upon which such 
satisfaction purports to be based, provided they Have a rational probative value 
arid are not extraneous to the scope or purpose of the legislative provisioñ“cannot be 
or 
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challenged in a court’ of law, except on the ground. of ‘malá fides (vide The State 
of Bombay v. A. R. S. Vaidyat). A court of law is not even competent to 
enquire into the truth or otherwise uf the “facts which are mentioned as 
grounds of detention in the ‘communication to ihe detenu under section 7 
of the Act. What has happened, however, in this case is somewhat peculiar. 
The Government itself in its communication dated the 13th of March, 1953, 
has plainly admitted that one of the grounds upon which the original order of 
detention was passed is unsubstantial or non-existent and cannot be made, a ground 
of detention. The question is, whether in such circumstances the origina] order 
made under section 3 (1) (a) of the Act can be allowed to stand. The answer, 
in our opinion, can only be in the negative. The detaining authority gave here two 
grounds for detaining the petitioner. We can neither decide whether these grounds 
are good or bad, nor can we attempt to assesss in what manner and to what extent 
each of these grounds operated on the mind of the appropriate authority and 
contributed to the creation of the satisfaction on the basis of which the detention 
order was made. To say that the other ground, which still remains, is quite suffi- 
cient to sustain the order, would be to substitute an objective judicial test for the 
subjective decision of the executive authority which is against the legislative policy 
underlying the statute. In such cases, we think, the position would be the same as 
if one of these two grounds was irrelevant for the purpose of the Act or was wholly 
illusory and this would vitiate the detention order as a whole. This principle, 
which was recognised by the Federal Court in the case of Keshav Talpade v.-The 
King-Emperor® seems to us to be quite sound and applicable to the facts of this case. 


We desire to point out that the order which the Government purported to 
make in this case under section 11 of the Preventive Detention Act is not one in 
‘conformity with the provision of that section. Section 11 lays down what action 
the Government is to take after the Advisory Board has submitted its report. If 
in the opinion of the Board there is sufficient reason for the detention of a person, 
the Government may confirm the detention order and continue the detention for 
such period as it thinks proper. On the other hand, if the Advisory Board is of 
opinion that-there is no sufficient reason for the detention of the person concerned 
the Government is in duty bound to revoke the detention order. What the Govern- 
ment has done in this case is to confirm the detention order and at the same time to 
revoke it under one of the sub-clauses of section 3 (1) (a) of the Act. This is not 
what the section contemplates. The Government could either confirm the order 
of detention made under section 3 or revoke it completely and there is nothing in 
law which prevents the Government from making a fresh order of detention if it so 
chooses. As matters stand, we have no other alternative but to hold that the order 
made on the 5th of January, 1953, under section 3 (1) (a) of the Preventive Detention 
Act is bad in law and the detention of the petitioner is consequently illegal. The 
application is allowed and the petitioner is directed to be set at liberty. 


Agent for Petitioner : Ganpat Rat. 
Agent for Respondent: C. P. Lal. Be 
G.R./K.S. Ba ts i Application allowed. 


ae os 4 
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mes ITHE SUPREME COURT OF INDIA.] i 
San ‘Ts ss [Civil Appellate Jurisdiction] | > 

"PRESENT —MENROHAND MAHAJAN, S. R. Das, Vivian ‘Bosz | AND 
N. H. Buacwati, JJ. 2 


‘The Anglo-French Textile. PRT Ltd. pe Agents, Mps. 
Best & Company, Lid., Madras >. Appellant* | 
U.. 
The Üomnitoner pf Income-Tax, Madras .. Respondent. 

Income-tax, Act (XI of a eee Sehon 4-A (c) (b)—Scope ind gfect—Manyfacture outside and sales withits 
taxable territories—Profits— of. 

. Though profits may nat = pape until a manufactured article was sold, profits are not wholly 
made b the act of sale and do not necessarily accrue at the place of sale and to the extent profits 
are attributable to the manufacturing operations profits accrue at the place where business operations 
are carried on. The question whether a particular part of the income, profits or gains arose or accrued 
within taxable territories or without taxable territories would have to be decided having regard to 
the general p principles as to where the income, profits or gains could be said to arise or accrue. ¢Sec- 
tion of the Income-tax Act has no relevance to the determination of this question beeause it is 
mainly concerned with income which is deemed to have arisen or accrued and not with income which 
actually arises or accrues within the taxable territories. Section 42 (3) also 1s a part of the scheme 
which 18 enacted in section 42 and cannot help in the-determination of the question. 

On Appeal from the Judgment and Order, dated the 18th January, 1950, of the 
High Court of Judicature at Madras (Satyanarayana Rao and Viswanatha Sastri, 
JJ. )ri in Case referred No. 25 of 1947. 

O. T. G. Nambiar, Senior Advocate, (Samarandra Nath Mukherjee, Advocate, 


with him), for Appellant. 
' M.C. Setaload, Attorney-General for India and C. K. Daphtary, Solicitor-General 
for India (G. N. Joshi and P. A. Mehta, Advocates, with them), for Respondent. 


The Judgment of the Court was delivered by l 

. Bhagwati, F.t—This is an appeal from the judgment and order of the High 
Court of Judicature at Madras upon a reference made by the Income-tax Appellate 
Tribunal under secti®n 66 (1) of the Indian Income-tax Act, 1922. The Appellant 
company, the assessee, is incorporated in the United Kingdom under the English 
Companies Act and has its registered office in London. It owns a Spinning and 
Weaving Mill at Pondicherry in French India where it manufactures yarn ‘and 
cloth. Messrs. Best and Co., Ltd., Madras, have been appointed the agents of the 
assessee under an agreement dated the rth July, 1939 and have been invested” 
with full powers in connection with the business of the assessee in the matter of 
purchasing stock, signing bills and other negotiable instruments and receipts and 
settling, compounding or compromising any claim by or against the assessee. The 
yarn and cotton manufactured in Pondicherry were sold mostly in British India and 
partly outside British India. In the accounting years 194i and 1942 all the contracts 
in respect of the sales in British India were entered into in British India and the 
deliveries were made and payments received in British India. In regard to the sales 
outside British India also, payments in espect, s such sales were received in Madras 
through the said agents. 


The total sales of the goods in the assessment year 1942-43 were Rs. re 
and for the assessment year 1943-44 were Rs. 93,48,822. The value of the sales 
in British India amounted to Rs. 57,07,431 for the assessment year 1942-43 and to 
Rs. 67,98,356 for the assessment year 1943-44. The value of the total sales outside 
British India amounted to Rs. 12,61,714 for the year 1942-43 and Rs. 25,50,472 
for the year 1943-44. Out of the said amounts received in respect of the foreign 
sales the amounts received in British India were Rs. 9,62,434 for 1942-43 arid Rs. 
75,230 for 1943-44 and the amounts received outside British Didia were Rs. 2,99,280 


for 1942-43 and Rs. 2475242 for 1943-44. 
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- On these facts the Income-tax Officer found that the assessee was resident 
in British India within the meaning of section’ 4-A (c) (b) of the Act by reason of 
its income arising in British India in the year of account exceeding its income arising 
without British India and on that basis he assessed the company for the.two assess¢ 
ment years 1942-43 and 1943-44 as resident in British India on the profits and gains 
which had accrued to the Company both within and without British. India under 
section 4 (1) (b) (i) and (ii) of the Act.. The order of the Income-tax Officer was 
confirmed by the Appellate Assistant Commissioner and the order of the Appellate 
Assistant Commissioner was confirmed by the Appellate Tribunal on the 15th May; 
1946. : . : pop 
~ The Assessee applied to the Appellate Tribunal under section 66 (1) of the 
Act for reference to the High Court of certain questions of law arising out of its 
order. The Commissioner of Income-tax in his reply suggested the following two 
questions for reference :— ' 


s 


“ (1) Whether, on the facts and in the circumstances of the case, the Appellate Tribunal was 
right in the holding that section 42 (1) and (3) of the Income-tax Act has no application to incom¢ 
accruing or arising to the assessee company in British India or to income received by it in British India 
during the’previous year?” z 


“ (2) Whether, on the facts and in the circumstances of`the case, the Appellate Tribunal was 
right in holding that the entire income of the assessee company during the accounting year ended 
gist December, 1941, was assessable under section 4 (1) of the Income-tax Act, and that no.portion 
of such income was entitled to be exempted under section 42 (3) of the Act?” - 


The Appellate ‘Tribunal, however, referred the following questions to the High 

Gourt :— ; i 
“ (1) Whether on the facts and in the circumstances of the case, section 42 (1) and (3) of the Act 

alone and not section 4 of the Act have application to the income accruing or arising to the assessee 


Company in British India and to the income attributable to the sale proceeds received by it in British 
India during’ the previous year?” ; ; 


“ (2) Whether on the facts and in the circumstances of this case the entire profits and gains 
arising to the assessee Company in British India-should be taken into account for the purpose of apply- ` 
ing the test laid down under section 4-A (¢) G) or only that part of the profits which could be dees 
mined after the application of section 42 (3) of the Act as reasonably be attributable to that part 
of the operations carried on ın British India ? ” and 


“ (3) Whether on the facts and in the circumstances of the case, the provisions of the Indian 
Income-tax Act contained in section 4 (1) with the sub-sections and section 4-A (c) (b) are not ultra 
pires in so far as they seek to assess foreign income of the company registered outside British India?” 

r The third question was concluded by the decision of their Lordships of the 
Privy Council in the case of Wallace Brothers & Co., Lid.1 and was therefore not 
argued before the High Court and the High Court answered it by stating that the 
rovisions of section 4 (1) and section 4-A. (c) (b) of the Act were not ultra vires the 
dian Legislature. The question (1) was further amended by agreement between 
the learned Counsel gor the revenue authority and the assessee and it was reframed 
as under : À 

“ (1) Whether on the facts and in the circumstances of the case section 42 (1) and (3) of the Act 
alone and not section 4 of the Act have application to the income accruing or arising by reason of 
sales in British India of manufactured goods where the manufacturing process took place outside 
British India.” : 

The Question (2) was retained in the form in which it had been referred by the 
Appellate Tribunal. Both these questions were answered against the assessee 
by, the High Court. The assessee obtained the necessary certificate from the High 
Court for leave to appeal to this Court and hence this appeal. 


“dt may be observed that in reply to the notice under sections 22 (2) and 38 
of the Act for the assessment year 1942-43 the Agents of the assessee had on the 
ist June, 1943, submitted a return under protest and had claimed that the income 
shown in the return should be apportioned under section 42 (3) of the Act as between 
the operations carried on in British India and operations carried on outside British 
' 1. (1948) L.R..76 I.A. ,86 : (1948) 2 M.L.J. 62 (P.C.). . 
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India. They had furthér declared that the Company was non-resident in British 
India during the previous year for which the return was made. In the statement 
enclosed therewith the total world income for the year ended gist December, 1941, , 
‘ had been:hown at Rs. 10,23,907. Profit at 10 per cent. on British Indian sales which 
ageregated to Rs. 57,07,431 was shown at Rs 5,70,743 and after deduction of the 
proportionate expenses relating to sales in British India and sundry charges was put 
down at the net figure of Rs. 4,58,026 which was shown as the British Indian income, 
It was thus contended that the income arising in British India in the year of account, 
did not exceed its income arising without British India and that therefore the assessee 
was non-resident in British India. This calculation of profits at the rate 
of 10 per cent. on British Indian sales did not make any allocation between manu- 
facturing profits and merchanting profits and all the profits arising out of British, 
Indian sales were shown in one lump sum. The Income-tax Officer took it as 
settled law that the profits arose in the country in which the sales took place and as 
the bulk of the sales had taken place in British India the bulk of the profits accrued 
or arose in British India. He held that the provisions of section 42 (3) would apply 
only where the profits arose outside British India but which by virtue of section 42 (1) 
were deemed to accrue or arise in British India, and that it did not apply where the 
profits actually arose in British India by the sale of goods in British India. He 
therefore, held that the entire profits on sales made in British India actually arose in 
British India and were liable to tax under section 4 (1) (c). Ona calculation of the 
figures he came to the conclusion that the income of the assessee arising in British 
India in the accounting year exceeded its income arising without British India and 
that the assessee was resident in British India under section 4-A. (c). The assessee 
was also held ordinarily resident in British India under section 4-B (c) and he assessed. 
the Company accordingly on that basis. The Appellate Assistant Commissioner 
also proceeded on, that basis and confirmed the order of the Income-tax Officer. 
He was, however, further of the opinion that the entire profits were received where 
the sale proceeds were received and the assessee was therefore liable to tax under 
section 4 (1) (a) also. This conclusion was arrived at by him relying upon two 
decisions of their Lordships of the Privy Council : (1) Pondicherry Railway Company 
v. Commissioner of Income-tax, Madras} and (2) Commissioner of Income-tax, Maaras v. 
Diwan Bahadur Mathias? in the first of which at page 369, Lord Macmillan observed 
as follows : 

“ Their Lordships accordingly are of the opinion that the income derived by the Pondicherry 
Railway Company, from the payment made to them by the South Indian Railway Company is on the 
facts stated. received in British India within the meaning of the Act by the Agent of the Pondicherry 
Railway Company. there on their behalf”. +........+- ‘Tt is unnecessary to go on to consider whether 
the business is carried on in British India, which is the form which question (c) takes, for it is enough 
if the profits of a business carried on by the assessee are received in British India and the place where 
the business is carried on is not material.” É i 


The Appellate Tribunal adverted to, the fact that the whole income of the 
Company so far as 1942-43 is concerned was received in British India and so far as, 
1943-44 is concerned a major part of it in this way was received in British India 
but did not base its decision on this aspect of the case. It held that the scope of 
section 42 (3) was circumscribed by confinement to those cases where profits were 
deemed to accrue or arise under section 42 alone and there was no warrant for 
extending the principle of apportionment to other cases where the rofits and gains 
were made taxable under other sections of the Act. It also held that section 42 
dealt with “ deemed ” income whereas section 4-A (c) dealt with income that arose 
in British India. Therefore, it could not be said that for the purpose of section, 
4-A, (c) a proportionate “ deemed ” income should be taken as income that arose in 
British India. When the application for reference was made to the Appellate 
Tribunal the Commissioner of Income-tax in the Question (1) which he suggested 
included within-its ambit this aspect of the income having been received by. the 
assessee in British India during the previous year. But when the Appellate Tribunal 
d E t walt: aa z , o 
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-réframed the Question (1) it merely confined it to income. accruing and arising to 
sthe assessee in British India and to the income attributable to the sale proceeds 
received by it in British India during-the previous yéar. ‘The. Question (1) as 
figially framed by the High Court adverted- to the income accruing er arising by 
reason of sales in British India on manufactured goods where manufactiring process 
took place outside British India and the aspect of the income havitig been received 
by the assessee in British India was absolutely ignored. 7 


When ' the questions were originally referred to the High Court the position 
in-law as then understood was that profits arose in the country in which the sales 
took place. This position was, however, negatived, particularly. in the case of , 
manufacturing businesses, in a decision of this Court in The Commissioner of 
Income-tax, Bombay y. Ahmedbhai Umarbhai & Co., Bombay1. í ~ 


After hearing at considerable length the arguments urged before us on behalf 
of the assessee as well as the Income-tax authorities we feel that in view of that 
decision the questions framed by the Tribunal and the High Court do not bring 
out the real point in controversy between the parties and it is agreed that the follow- 
ing two questions truly represent and bring out the matter on which the parties 
are at issue. We, therefore, resettle the questions originally framed and reframe 
them as below : , . -9 


(1) Whether in view of the finding of fact, in this case that the entire pro 
fits were received in India and the Company is liable to tax under section 4 (1) (a) 
of the Act, the provisions of section 42 (1) have any relevancy. : , 

(2) Can the income received in India be said to arise in India within the 
meaning of section 4-A (c) (b) of the Act? If not, should only those profits deter- 
mined under section 42 (3) as attributable to the operations carried out in, India 
be taken into account for applying the test laid down in section 4-A (c) (b). 


The case is remanded to the High Court with the direction that it should givé 
its opinion on these two questions and submit the case to this Court within three 
months. ; a 


After the receipt of the opinion of the High Court on remand, the appeal 
was heard further. 


S. N. Mukherjea for Appellant. 
Porus A. Mehta for Respondent. 


The following Judgment of the Court was delivered by “ Š 


' Bhagwati, 7.*—By our judgment dated the 22nd December, 1952, we reframed 
the questions as below :— a 


(1) Whether in view of the finding of fact, in this case that the entire profits 
were received in India and the Company is liable to tax under section 4 (1) (a) 
of the Act, the provisions of section 42 (1) have any relevancy ; 


(2) Can the income received in India be said to arise in India within the 
meaning of section 4-A (c) (b) of the Act? If not, should only those profits deter- 
mined under section 42 (3) as attributable to the operations carried out in India be 
taken into account for applying the test laid down in section 4-A (c) (b), 


and remanded the case to the High Court-with the direction that it should give 
its opinion on thesé two questions. The High Court has accordingly considered 
these two questions which were referred to it for opinon and has answered the 
Question No. 1 in the negative and against the assessee and Question No, 2 in the 
manner following, i.e., the income received in British India cannot be said to wholly 
arise in India within the meaning of section 4-A (c) (6) of the Act and that there 
Should be allocation of the income between the varjous profit-producing operatiqns 
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of the business of the company in the light of the principle contained in the judg- 
ments in Ahmedbhai Umarbhai’s case! and in. Anglo-French Textile Company v. Income-tax 
Commissioner? relating to the same assessee. Bq? e bah 


When the matter came up for further arguments before us on this opinion of the 
High Court, Shri S. N. Mukherjee, the learned Counsel for the Appellant, did not 
‘contest the correctriess of the answer to Question No. 1 in view of the decision of 
this Court in Turner Morrison & Co., Ltd. v. Commissioner of Income-tax, West Bengal®. 
It may be noted that even before the High Court the learned Counsel appearing 
for both the parties agreed that the matter was concluded by. this decision against 
the assessee and Quéstion No. 1 was answered accordingly by the High Court. . 


In regard to the Question No. 2, however, Shri Porus A. Mehta, learned Counsel 

-for the Respondent, contended before us that the matter was not concluded by the 
judgment of the majority in the Commissioner of Incoms-tax, Bombay v. Ahmedbhat 
Umarbhai & Go., Bombay! and that the High Court was wrong in the answer which 
it gave to this question. He contended that the decision in the case of Commissioner 
of Income-tax, Bombay v. Ahmedbhai Umarbhai & Go., Bombay’ turned on the statutory 
provisions of the Excess Profits Tax Act read with section 42 (3) of the Indian 
Jncome-tax Act which was expressly incorporated therein by virtue of section 21 
of the Act and not on any general principles of apportionment of income, profits 
or gains enunciated therein. He took us in extenso. over the portions of the majority 
judgments and tried to demonstrate that the decision there was based purely on the 
applicability of section 42 (3) of the Indian Income-tax Act, but for the applicability 
of whi h, according to his submission, there was no room for the apportionment 
of the income, profits or gains of the business in the manner contended by the Appel- 
lant. We do not accept this contention of the Respondent.- Section 4-A (e) (b) is 
concerned with the income arising in the taxable territories in a particular year ex- 
ceeding the income arising without the taxable territories in that year and the 
very words of the section are capable of being construed as also contemplating a 
state of affairs where there may have to be a division or apportionment between the 
income arising in taxable territories and the income arising without the taxable terri- 
tories in the particular year. The whole of the argument urged before us on behalf 
of the Respondent was aimed at establishing that the scheme of the Indian Income- 
tax Act was not to tax the source of income but the income, profits or gains frofn 
whatever source derived which were received or were deemed to be received in 
the taxable territories or which accrued or arose or were deemed to accrue or arise 
in the taxable territories during the particular year and that it was immaterial 
whether the income, profits or gains were derived from business operations carried 
.on in taxable territories or without the taxable territories. This argument was 
péssiblewhen the decisions which held that income, profits or gains arose or accrued 
at the places where the sales took place were good law, because then there, was no 
question of apportionment of income, profits or gains arising from the business 
operations carried on in taxable territories and income, profits or gains arising 
from business operations carried on without taxable territories. The moment 
however- it was held, as it was done in the Commissioner of Income-tax, Bombay v. 
Ahmedbhai Umarbhai & Co., Bombay, that though profits may not be realised until 
a manufactured article was sold- profits were not wholly made by the act of sale 
and did not necessarily accrue at the place of sale and to the extent profits were 
attributable to the manufacturing operations profits accrued at the place where 
‘business operations were carried on, these decisions went by the board. The ques- 
tion whether a particular part of the income, profits or gains arose or accrued within 
taxable territories or without taxable territories would have to be decidéd having 
regard to the general principles as to where the income, profits or gains could be 
said to arise or accrue. Section 42 of the Indian Income-tax Act has no relevance 
‘tothe determination of this question because it-is mainly concerned with income 
‘which is deemed to have arisen or accrued and not with income which actually 
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a‘ises or accrues within taxable territories. Section 42 (3) also is a part of the, 
scheme which is enacted in section’ 42 and cannot help in the determination of 
the question before us. As a matter of fact the use of the words “ under section 
42 (3)? used in the Question No. 2 as reframed by us was not appropriate and 
the only question which should have been sent to the High Court was “Jf not,’ 
should only those profits determined as attributable to the operations carried out 
in India be taken into account for applying the test laid down in section 4-A (c) (b)”. 


If therefore section 42 (3) has nothing to do with the determination of the 
income arising in the taxable territories as distinguished from the income arising 
without the taxable territories as understood in section 4-A (c) (b) of the Act what 
we have got to consider is whether there is anything in the Act which prevent 
the application of the general principle of apportionment of income, profits or 
gains between those which are derived from business operations carried on with- 
in taxable territories and those which are derived from business operations carried 
on without taxable territories. The contention which was advanced by Shri 
Porus A. Mehta on behalf of the Respondents in this behalf, viz., that the word 
“ arise” was the only word used in section 4-A (c) (b) and the word “ accrue ” 
did not find any place therein, that there was a distinction between the concep- 
tion of arising and the conception of accrual and that the apportionment of the 
income was appropriate only in cases where the income arose and was inappro- 
priate in cases where the income accrued, was sufficiently repelled in the judg- 
ment in the Commissioner of Income-tax, Bombay v. Ahmedbhai Umarbhai & Co., Bombay}, 
where it was observed :— i 


“ Whether the words ‘“‘derive” and “produce”? are or are not synonymous with the words 
“accrue” or “arise”, it can be said without hesitation that the words “accrue” or “arise” though 
not defined in the Act are certainly synonymous and are used in the sense of “bringing in as a 
natural result”, Strictly speaking, the word “‘accrue’’ is not synonymous with “arise”, the former 
coanoting idea of growth or accumulation and the latter of the growth or accumulation with a 
tangible shape so as to be receivable. There is a distinction in the dictionary meaning of these 
words, but ughout the Act they seem to denote the same idea or ideas very similar and the 
difference only lies in this that one is more appropriate when applied to a particular case. In 
the case of a composite business, i.¢., in the case ef a person who is carrying on a number of busi- 
nesses, it is always difficult to decide as to the place of the accrual of profits and their apportion- 
ment inter se. For instance, where a person carries on manufacture, sale, export and import, it is 
not possible to say that the place where the profits accrue to him 1s the place of sale. The profits 
received relate firstly to his business as a manufacturer, secondly to his trading operations, and 
th'rdly to his business of import and export. Profit or loss has to be apportioned betwecn these 
businesses in a businesslike manner and according to well-established principles of accountancy. 
In such cases it will be doing no violence to the meaning of the words “‘accrue” or “arise” if the 
profits attributable to the manufacturing business are said to arise or accrue at the place where 
the manufacture is beng done and the profits which arise by reason of the sale or said to arise at 
the place where the sales are made and the profits in respect of the import and export business 
are said to arise at the place where the business is conducted. This apportionment of profits 
between a number of businesses which are carried on by the same person at different places 
determines also the place of the accrual of profits.” _ 


Tne phraseology of section 42 (3): of the Act also repels the contention in so far 
as the profits and gains of the business which are referred to therein and which 
are capable of apportionment as therein mentioned are deemed to accrue or arise 
in the taxable territories thus using the words “accrue” and “ arise’ as synony- 
modus with each other. 


The above passage is also sufficient in our opinion to establish that the appor- 
tionment of income,’ profits or gains between those arising from business opera- 
tions carried on in taxable territories and those arising from business operations 
carried on without the taxable territories is based not on the applicability of sec- 
tion 42 (3) of the Act but on general principles of apportionment of income, 
profits or gains. That was really the ratio of the judgment of the majority in the 
Commissioner of Income-tax, Bombay v. Ahmedbhai Umarbhai & Co., Bombay, and any, 
attempt to distinguish that case from the present one by having resort to the statu- 
tory provisions of the Excess Profits Tax Act is really futile. We are accordingly 
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of the opinion that the answer given by ihe High Court to the Question No. 2 also 
” was correct. 


The appeal before us will accordingly be allowed and the answers to the 
Questions Nos. 1 & 2 reframed by us will be as under :— 


Question No. ‘1—In the negative ; and 


Question No. 2—The income received in British India cannot be said to wholly 
arise in India within the meaning of section 4-A (c) (b) of the Act and that there 
should be allocation of the income between the various business operations of the 
assessee company demarcating the income arising in the taxable territories in 
the particular year from the income arising without taxable territories in that 
year for the purposes of section 4-A (c) (b) of the Act. i 

In so far as the Appellant has failed in one part of the case and succeeded in 
another part we think that the proper order for costs should be that each party 


bears and pays his own costs of this appeal including the costs of the remand before 
the High Court. 


Agent for Appellant: P. K. Mukherji. 
Agent for Respondent: G. H. Rajadhyaksha. 
G.R./K.S. —— Order varied. 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction]. 
Present :—B. K. MUKHERJEA, N. H. BHAGWATI AND B. JAGANNADHADAS, JJ. 
Chilukuri Venkateswarlu . ` .. Appellant* 


U. 
Chilukuri Venkatanarayana A .. Respondent. 
Evidence Act (I of 1872), section 112—Scope—Child born in wedlock—Presumption of legitimacy. 


Where a person is born during the continuance of a lawful wedlock between his mother and 
his alleged father, a conclusive presumption of legitimacy would arise, unless it was proved that the 
parties to the marriage had no access to each other at any time when he could have been begotten. 
Access and non-access connote the existence and non-existence of opportunities for marital intercourse. 
‘It can be proved like any other physical fact by evidence either direct or circumstantial, though as 
the presumption of legitimacy is highly favoured by law it is necessary that proof of non-access must 
be clear and satisfactory. There is nothing ın the Evidence Act to prevent either spouse giving evi- 
dence of non-access. i 


[In the instant case it was found on the evidence that the father who denied his paternity did 
not succeed in discharging the burden of proving non-access.] 

On appeal by special leave granted by the Supreme Court by its Order, dated 
the 14th May, 1951, from the Judgment and Decree, dated the 31st day of January, 
1950, of the High Court of Judicature at Madras (Raghava Rao and Krishnaswamy 
Nayudu, JJ.)f in Appeal No. 409 of 1946 arising out of the Judgment and Decree 
dated the 31st day of January, 1946, of Court of the Subordinate Judge of Bapatla 
in Original Suit No. 96 of 1944. 

B. Somayya, Senior Advocate (M. Krishna Rao, Advocate, with him), for 
Appellant. 4 

D. Munikanniah, Senior Advocate (K. R. Choudhury, Advocate, with him), 
for Respondent. ; 

The Judgment of the Court was delivered by 

„Mukherjea, 7.—This appeal is directed against a judgment and decree of a 
Division Bench of the Madras High Court dated the gist January, 1950, rever- 
ing, on appeal, those of the Subordinate Judge, Bapatla, passed in Original Suit 
No. 96 of 1944. 
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The suit, out of which the appeal arises was commenced by the infant plaintiff, 
now appellant before us, represented by his maternal uncle as next friend,’ for 
recovery of possession, on partitioa, of a half share in the properties described in 
the schedule to the plaint on the allegation that they were the joint family properties 
of himself and his father, the defendant No. 1, in which he had an equal share with 
the latter. The plaintiff is admittedly the son of defendant No. 2, who is one of 
the legally married wives of defendant No. 1, but the latter denied that he was 
the father of the plaintiff and charged the plaiptiff’s mother with misconduct. 
The defendant No. 3 in the suit, who is the other living wife of defendant No. 1 
and has no issue of her own, is alleged to have developed ill-feeling and jealousy 
towards the plaintiff and his mother and poisoned her husband’s mind against them, 
so much so, that the defendant No. 1 had actually instituted a suit in the court of 
the District Munsif at Ongole questioning the legitimacy of the plaintiff. It was 
because of such conduct on the part of defendant No. 1 that the present suit had 
to be instituted. 


The defence put forward by defendant No. 1 to the claim of the plaintiff was 
denial of his paternity, and the whole controversy in the suit centered round the 
point as to whether the plaintiff was the legitimate son of defendant No. 1 by defen- 
dant No. 2, his second wife. On the admitted facts of the case, there could be no 
question that the operation of section 112 of the Indian Evidence Act would be 
attracted and the plaintiff being born during the continuance of a lawful wedlock 
between his mother and his alleged father, a conclusive presumption of legitimacy 
would arise, unless it was proved that the parties to the marriage had no access 
to each other at any time when he could have been begotten. The point for deter- 
mination, therefore, was, whether on the evidence adduced in the case the defendant 
No. 1, upon whom the burden of proving non-access admittedly lay, had succeeded 
in discharging that burden. The trial court decided this point in favour of the 
Plaintiff and against defendant No. 1 and in that view substantially allowed the 
panam claim. On an appeal being taken against this decision by defendant 

o. 1 to the Madras High Court, the learned Judges, who heard the appeal, came 
to the opposite conclusion and held that from the facts and circumstsances of the 
case an inference of non-access between the husband and the wife could reasonably 
be drawn. The result was that the decision of the trial court was reversed and the 
plaintiff’s suit dismissed. It is the propriety of this decsion of the Madras High 
Court that is challenged before us on behalf of the plaintiff, to whom special leave 
to file the appeal in forma fauperis was granted by this court. 


It may be stated at the outset that the presumption, which section 112 of the 
Indian Evidence Act contemplates, is a conclusive presumption of law which can 
be displaced only by proof of the particular fact mentioned in the section, namely, 
non-access between the parties to the marriage at a time when according to the 
ordinary course of nature the husband could have been the father of the child. 
Access and non-access again connote, as has been held by the Privy Council, 
(Vide Karapaya v. Mayandi)", existence and non-existence of opportunities for 
marital intercourse. It is conceded by Mr. Scmayya, who appeared on behalf 
of the plaintiff appellant, that non-access could be establi:hed not merely by 
positive or direct evidence ; it can be proved undoubtedly like any other physical 
fact by evidence, either direct or circumstantial, which is relevant to the issue 
under the provisions of the Indian Evidence Act, though as the presumption of 
legitimacy is highly favoured by law it is necessary that proof of non-access must 
‘be clear and satisfactory. Mr. Somayya has also not contended seriously before 
us that the principle of English Common Law (Vide Russell v. Russell),? according’ 
to which neither a husband nor a wife is permitted to give evidence of non-access, 
after marriage to bastardise a child born in lawful wedlock, applies to legitimacy 
proceeding in India. No such rule is to be found anywhere in the Indian Evidence 
‘Act and it may be noted that the old Common Law doctrine has itcelf been abrogated 

a 





1. (1933) 66 M.L.J. 288: I.L.R. 12 Rang. 2. L.R. (1924) A.C. 687. 
243 (P.C.). 
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in England by the provision of section 7 of the Matrimonial Cause Act, 1950 (Vide 
Re: Feniot) t. 

The position in law being thus made clear, the question for our consideration 
primarily is whe her the learned Judges of the High Court came to a correct decision 
on the facts of the case. For this purpose, it is necessary to have a clear picture of 
all the material events as they transpired in evidence, and we will begin with a 
narrative of the earlier facts about which there is little or no controversy. 


Defendant No. 1 admittedly married th-ee wives. The first wife died leaving 
a son aged 2 or 3 years at the time of her death. The defendant No. 1 then married 
the mother of the plaintiff and that was in or about the year 1930. From the time 
of this marriage down to about 1940 the couple seemed to have lived quite happily, 
except that there, was no issue of the marriage. Sometime before June, 1940, the 
plaintiff’s mother fell ill and was sent to the Government hospital at Guntur for 
treatment. Her stepson, that is to say, the son of defendant No. 1, by his pre- 
deceased wife, who was also suffering from certain ailments at that.time, accom- 
panied her to the hospital. After about a month both of them returned and as 
defendant No. 2 was medically advised to live separately from her husband for some 
time, she went to her father’s place. The son of defendant No. 1 came back 
to the house of his father but his illness grew worse and in June. 1940, he died. In 
August, 1940, defendant No. 1 married his third wife who is defendant No. 3 in the 
suit. ‘The case of defendant No. 2 is that her husband treated her well for about 
a year after he married the third defendant but later on grew cold and indifferent 
and began to neglect her. She made a grievance of this to her husband, but the 
latter told her that she might go away. ‘Thereupon the defendant No. 2 did go to 
her father’s place and on 1gth March, 1942, she filed an application in the court 
of the District Munsif at Ongole, praying for leave to sue her husband in forma 
pauperis for separate maintenance. There were allegations in the plaint of abandon- 
ment and neglect by the husband. The defendant No. 1 in his answer to this 
application, which was filed on 7th September, 1942, denied that he neglected his 
wife, or was in any ranner indifferent to her health and comforts. It was averred’ 
that as the petitioner did not bear him any child and the son by his first wife unfor- 
tunately died, he had no other alternative but to marry a third wife for the sake of 
progeny. It was expressly stated in the counter-affidavit that the second wife 
was living all along in what was described as the mud-terraced house and was 
getting her supply of food and other necessary articles from her husband ; as a 
matter of fact, after consuming all that she required for herself she was sending the 
surplus, that remained, to her parents. 


It appears that before this application for leave to sue as pauper was heard 
by the court, there was an amicable settlement arrived at between the parties through 
the mediation of certain well-wishers and two documents, namely, Exhibits P-5 
and P-6 were executed by and between the parties both on the 28th September, 
1942. Exhibit P-5 purports to be a deed of maintenance and under it the husband 
agreed to pay a sum of Rs. 100 per annum for food and raiment, to his second wife 
during the period of her natural life, the payment to be made by the goth of Magha 
Bahula every year. Certain properties specified in the schedule to this document 
were kept as security for dué payment of these amounts. The only recitals in this 
document were that the executant married a third wife as no son was born to hinr 
by the second wife, that thereupon the second wife instituted a suit for maintenance 
against him, and that under the advice of respectable friends the document was 
executed with the provisions contained therein. By Exhibit P-6, the other docu- 
ment, a residential house, known as the mud-terraced house, was given to defendant 
No. 2 for the purpose of her residence during her life-time. The material portion ` 
of the document stands as follows : 

. ‘You are my wife. Due to the affection I have towards you, I have given to you the property 

mentioned in the.schedule hereunder.......... and this very day delivered possession of the same 

ee ee ee 
a 1. (1952) 1 A.E.R. 1228. 
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to you for your residential purposes for your life-time. Hence from now you shall live in the said house 
and Without powers of gift and sale the schedule property shall, after your life-time, pass to me and 
my heirs”. 

Within a few days after the execution of this document, defendant No. 1, 
on 5th of October, 1942, paid a sum of Rs.100 to his second wife as maintenance 
allowance for-one year in terms of the maintenance deed Exhibit P-5, and the defen- 
dant No. 2 acknowledged payment of this money by putting her thumb impression 
on a receipt which has been marked Exhibit D-3 in the suit. It may be mentioned 
here that the defendant No. 1 had sometime before built another house which is 
described as “ tiled house ” or “ upstair house ” and he probably had the intention 
of removing to that house. As a matter of fact, however, he did not remove thereto, 
the ostensible reason assigned being that certain religious ceremonies connected. 
with entering into a new house could not be performed. It is the case of defendant 
No. 2 that after these documents were executed and registered at Addanki, she 
came back to the mud-terraced house and lived there, since then, for several months 
along with her husband. During this period she became enceinte and when the 
time for confinement came she was taken to the Bayer Hospital at Chirala where 
on the 16th of October, 1943, she gave birth to the plaintiff. After delivery, she 
resided with her child at her father’s house and her hstand came there at times 
to visit them. When the infant was 7 months old, she took him to her husband's. 

lace but her husband asked her to remain for some time more with her father. 
While staying at her father’s house, she received summons of a suit instituted by her 
husband (being Suit No.326 of 1944) in the Court of the District Munsif at Ongole 
against her praying for cancellation of the maintenance deed and the deed of settle- 
ment mentioned above on the ground that she was unchaste and had become 
pregnant by ‘immoral ways’ and that the son born of her was not his son. It was 
after this notice that the present suit was instituted. 


As the plaintiff was admittedly born on the 16th of October, 1943, he must 
have been conceived sometime towards the latter part of December, 1942, or the 
beginning of January, 1943. The material point’ for consideration, therefore, is 
whether the defendant No. 1 has succeeded in showing that there was no oppor- 
tunity of access between him and defendant No. 2 during this period? The defendant 
No. 1 expressly stated in his deposition that his second wife was a perfectly chaste 
woman up to the time when the document Exhibits P-5 and P-6 were executed, 
and even when she received the maintenance allowance of Rs. 100 from him in 
October, 1942. His specific case is that defendant No.2 did never come to reside 
with him in the mud-terraced house after the compromise was arrived at in the 
maintenance case. Where she stayed was unknown to him and he had heard that 
she went to Eddanapudi where she was living an immoral life with her paramour 
one Cherakuri Venkanna. This part of the story of defendant No. 1 has not been 
believed by either of the Courts below and may be rejected as altogether untrust- 
worthy. The learned Judges of the High Court, although they disbelieved the 
specific allegation of unchastity made against defendant No. 2 by her husband and 
did not find that she was at Eddanapudi at the material period, yet relied on two. 
sets of facts to be noticed presently, as establishing conclusively that defendant No. 2 
did not live at the mud-terraced house at any time after October, 1942, when she 
received the sum of Rs. 100 as maintenance allowance for one whole year from her 
husband. The learned Judges found, therefore, that there was no opportunity 
for intercourse between defendant No. 2 and her husband at the period when the 
boy must have been conceived. In the first place, the High Court takes the docu- 
ments Exhibits P-5 and P-6 as amounting to a sort of separation arrangement under 
which the parties agreed to live separately from each other and this, according to 
the learned Judges, fully bears out the story of the husband that defendant No. 2 
never came to reside in the mud-terraced house. The receipt of a sum of Rs. 100 
by defendant No. 2 as advance payment of maintenance allowance for one year on 
5th of October, 1942, indicates, according to the learned Judges, a final confirmation 
of the separation arrangement and from this time onwards there was a definite 
cessation of marital relations between the parties. The second set of circumstances. 


156 THE MADRAS LAW JOURNAL REPORTS. [1954 


‘relied upon by the High Court are the events which happened subsequent to 5th 
of October, 1940 and which fortify the theory of a separation between the husband 
and the wife. It is said that the story of defendant No. 2 that her husband accom- 
panied her to the Bayer Hospital at Chirala when she went there for her confinement 
is incredible. It is equally incredible'that defendant No. 2 did remain in her father’s 
house for so long a period after delivery with the consent of her husband. It would 
be an extremely unnatural conduct on the part of the husband, according to the 
High Court, if, as the evidence shows, he refused to recognise his own son when he 
was taken to him seven months after his birth and there is no explanation as to 
why he would file a suit for cancellation of the maintenance deed and the deed of 
settlement, by imputing unchastity to his wife and bastardy to his own son if the 
story of defendant No. 2 about her previaus relations with her husband was true. 


In our opirtion, the learned Judges of the High Court approached the facts 
of the case from a wrong standpoint altogether and their conclusions are based 
for the most part upon surmises and speculations and not what was actually proved 
by the evidence. ‘There is no warrant, we think for holding that the documents 
Exhibits P-5 and P-6 were in the nature of a separation agreement . Such an 
inference not only goes against the tenor or the express terms of the document 
but is not borne out even by the evidence of the mediators through whose mediation 
the documents were brought into being or of the persons who were admittedly 
present at the time when the documents were executed and signed the same as 
attesting witnesses. Exhibit P-5, as stated already, simply mentiovs the fact of the 
third marriage of defendant No. 1 and the institution of a suit for maintenance 
by his second wife. There is nothing in this document which even impliedly suggests 
that in consideration of receiving an allowance of Rs. 100 a year, the wife agreed 
to reside separately from her husband. So far as Exhibit P-6 is concerned, the gift 
is expressly stated to be an affectionate gift by the husband to the wife and it clearly 
indicates that it was the intention of the parties that the wife should reside there, and _ 
delivery of possession of the housè was given to the wife on the very same day that 
the document was executed. We do not think that there is any justification for 
holding that these recitals were false and were not intended to be operative. D.W. 8, 
who is one of the attesting witnesses to the documents and was examined on behalf 
of defendant No. 1, says in his deposition that the documents were read over to the 
executant and he executed them after consenting to the recitals. P.W. 5, who was 
one of the mediators, says that defendant No. 2 used to live in the mud-terraced 
house after compromise. Unless there is cogent evidence to the contrary—and 
apparently there is no such evidence in the present case—we should certainly 

resume that the document Exhibit P-6 was acted upon and that the possession 
of the mud-terraced house .was actually given to defendant No. 2 in accordance 
with its terms. The High Court, in its judgment, records a rather curious finding 
on this point. “It may be ” thus the judgment runs, “ that even down to Exhibit 
D-3 one may presume that in the very house allotted to her by Exhibit P-6 she 
lived, so that up to the date of Exhibit D-3 it may be that there is no impossibility 
of co-habitation between the parties. The real trouble arises with reference 
tto the state of affairs after Exhibit D-3. We find in Exhibit D-11 which is the plaint 
‘in O.S. No. 326 of 1944 filed by the present first defendant against the present second 
defendant for a cancellation of Exhibits P-5 and P-6 that he makes a definite alle- 
gation therein that from the time that the plaintiff married his third wife there has 
not been any bodily connection between him and the defendant”. The learned 
' Judges, in our opinion, misdirected themselves in allowing these statements made 
by the husband himself in the suit instituted by him nearly two years after the material 
iod, to influence their decision in regard to the effect of Exhibit P-6. Defendant 
No. 1 definitely admits that his second wife was perfectly chaste at the time when 
the sum of Rs.10@ was given to her on 5th October, 1942 and the receipt Exhibit 
D-3 was taken. There is not a scrap of evidence to show that there was any bitterness 
of feelings between the parties at that time. There could be no doubt that the 
feelings of the husband were changed and had'become extremely bitter towards 
the plaintiff’s mother before he filed the suit for cancellation of the deeds in July. 
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1944 ; but the statements made by the husband in the plaint in that suit were 
made long after the dispute arose between the parties, no matter whatever the 
reason might be which gave rise to the dispute. In our opinion, the subsequent 
conduct of defendant No. 1 or the statements made by him in the suit of 1944 could 
not be regarded as part of the res gestae and were not admissible as evidence against 
the plaintiff. The defendant No. 1 could not certainly constitute himself an agent 
of the plaintiff for the purpose of making admissions against the interest of the latter. 
If the story of defendant No. 1.that the wife went to Eddanapudi and lived there 
an immoral life is disbelieved, as it has been disbelieved by the High Court the 
conclusion becomes irresistible that she did reside at the mud-terraced house as 
alleged by her and this is fully borne out by the terms of the document Exhibit 
P-6. There is no evidence of any unnatural conduct on the part of defendant 
No. 1 towards the plaintiff’s mother at about the time when the plaintiff was con- 
ceived. We do not consider it unreasonable, much less unnatural, if the father of 
defendant No. 2 alone took her to the hospital at Chirala at the time of her delivery 
and himself bore all the hospital expenses; nor it is a matter to be surprised at 1 

defendant No. 2 after delivery stayed for several months with her. infant child in 
her father’s house. Apparently for some reason or other, the husband took up an 
unnatural attitude, but this was a subsequent event and whether he had really 
any grievance against his wife, or his unnatural behaviour was due to.the instigation 
of his third wife, it is not necessary for us to investigate. On the evidence, as it 
stands, we are clearly of opinion that the defendant No. 1 did not succeed in proving 
that there was no opportunity for intercourse between him and defendant No. 2 
at the time when the plaintiff was conceived. He rested his whole case upon the 
allegation of unchastity of the plaintiff’s mother and of the plaintiff being born as 
the result of fornication. While rejecting that story the High Court, in our opinion, 
erred in holding that there was no opportunity for access between the parties at the 
material period,relying mainly upon what the husband himself said and did much 
after the estrangement of feelings took place between the parties, no matter whatever 
that was due to. In our opinion, on the evidence in the record the findings of the 
High Court cannot possibly stand. The result is that the appeal is allowed, the 
judgment and decree of the High Court are set aside and those of the trial judge 
restored. The plaintiff will have his costs of all the Courts. 


_ _ The Court-fees payable to the Government will come out of Defendant No. z 
in this case. We certify for two Counsel and an Agent in this Appeal. 


Agent for Appellant : M.S. K. Sastri. 
Agent for Respondent : Naunit Lal. 


G.R./K.S. Appeal allowed. 





[THE SUPREME COURT OF INDIA.) 
[Criminal Appellate Jurisdiction.] 
Present :—B. K, MukHERJEA AND N. H. Boacwati, JJ. 
Akhlakali Hayatalli .. Appellant* 
v., 

The State of Bombay .. Respondent. 

Criminal Procedure Code (V of 1898), section 307—Reference under—When proper—Verdict of jury— 
Binding nature of. s 

If the facts and circumstances of the case are such that a reasonable body of men could arrive 
at the one conclusion or the other, it is not competent to the Sessions Judge or the High Court to 
substitute their verdict in place of the verdict which has been given by the jury. The jury are the sole 
judges of the facts and it is the tight of the accused to have the benefit of the verdict of the jury. 


ven if the Sessions Judge or the High Court would if left to themselves have arrived at a different 
verdict it is not competent to the Sessions Judge to make a reference, nor the High Court to accept 





* Criminal Appeal No. 76 of 1953. gth December, 1953. 
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the same and substitute their own verdict for the verdict of the jury provided the verdict was such 
as could be arrived at by a reasonable body of men on the facts and circumstances of the case. 


The High Court will only interfere with' the verdict of the jury if it finds the verdict “‘ perverse 
in the sense of being unreasonable ” “ manifestly wrong ” or “ against the weight of evidence ”. 


Ramanugrah Singh v. Emperor, (1946) 2 M.L.J. 20: L.R. 73 I.A. 174: A.LR. 1946 P.C. 151 (P.C.), 
approved. 

On Appeal by Special leave granted by, the Supreme Court of India by its 
order, dated the 4th February,1953, from the Judgment and Order, dated the 16th 
June, 1952, cf the High Court of Judicature at Bombay in Criminal Jury Refe- 
rence No. 58 of 1952. 


H. F. Umrigar, Advocate (appointed at the Government expense), for Appel- 
lant. 


Porus A. Mehta Advocate, for Respondent. 


The Judgment of the Court was delivered by 
Bhagwati, 7.—This is an appeal by special leave from a judgment of the High 
@ Court of Judicature at Bombay accepting the reference made by the Additional 
Sessions Judge, Greater Bombay, under section 307 of the Criminal Procedure 
Code, and convicting the Appellant of an offence under section 326 of the Indian 
Penal Code and sentencing him to four years rigorous imprisonment. 


The case of the prosecution was that at or about 10-30 or 11 P.M. on the 25th 
August, 1951, the complainant Abdul Satar was going towards Dhobi Galli through 
- the Bibijan Street. At the junction of the Chakala Street with Bibijan Street, he 
was attacked by the Appellant. The Appellant first attempted to strike him on 
his right shoulder, but Abdul Satar caught hold of his hand. ‘The Appellant released 
his hand from the grip of Abdul Satar, went in front of him and stabbed him in 
two places—one injury was inflicted at the level of gth and roth ribs on the left 
side and the other injury on the left shoulder. The Appellant then ran away and 
‘was pursued by several people. Babu Adam saw him at the corner of the Chakla 
Street and the Masjid Bunder Road and joined the pursuit. Sub-Inspector Chawan 
joined the crowd chasing the Appellant in the Dhobi Street, and ultimately the 
Appellant was caught at the junction of Dhebi Street and the Nagdevi Street. 
The Appellant was then taken to the Police Station. He was taken by the Police 
Officers to the place where the attack took place and a panchnama of the scene 
of the offence was made at five minutes past one on the 26th August, 1951. The 
Appellant and the police officers returned to the Police, Station and at 1-30 A.M., 
that is within half an hour, another panchnama was made in respect of the clothes 
which the Appellant was wearing. According to that panchnama there were 
blood steins on the right arm pit, on the-front side of the shirt and on the right thigh. 
There were also blood stains on the right side collar and on the back of the shirt. 


The defence put up by the Appellant was that he was a fruit broker and after 
collecting his dues from the Crawford Market up to 11 P.m., he came to the corner 
of Dhobi Street, when he heard the shouts, “ chor, chor ” and he also then shouted 
“ chor, chor ”? and ran after the person who was running away in order to catch 
him. When he reached the junction of Nagdevi Cross Street he fell down and the 
person who was running ahead of him rushed into a gutter. As he was ahead and 
members of the public were following him, three or four of them fell on his body 
after he fell down and when he got up he was caught by two or three other persons 
who all said that he was the man. Sub-Inspector Chawan was one of these persons. 
Chawan was suspected to be his accomplice, but someone said that he was a police 
officer and Chawan was then released. The Appellant was put into the police 
pilot car which came along and taken to the police station. He was then taken 
to the scene of the offence and a panchnama was drawn there. He was again 
brought to the police station thereafter and was made to sit in the charge room. 
As he was feeling very hot, he removed his shirt and kept it by his side. In the mean- 
while, a police constable came there and gave him a blow on his nose saying, 
“t Do you think this is your father’s residence that you removed your shirt?” He 
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thereupon started bleeding from his nose, and due to that bleeding his shirt and 
trousers were stained with blood. The same constable'then asked him to put on the 
«clothes and took him to his officer. He produced the Appellant before D.I. Kakat- 
kar who then noticed his clothes. | The panchas were then called and a panch- 
Rie was drawn up in which the blood stains on the shirt and trousers were 
noted. 


The Appellant was tried by the Additional Sessions Judge and a common 
jury. The prosecution called the evidence of the complainant Abdul Satar, Babu 
Adam and Sub-Inspector Chawan. Evidence was led of an identification parade 
which was held in the hospital where Abdul Satar was taken from the scene of 
the offence and it was proved that Abdul Satar identified the Appellant at that 
identification parade. Evidence was also led of the panch witness who deposed 
to the panchnama noting the blood stains on the shirt and the trousers of the 
Appellant. $ f 


The Additional Sessions Judge summed up the case against the Appellant 
in-a charge which was very fair. The charge was not attacked before the High 
Court nor before us as containing any misdirections or non-directions to the jury 
such as to vitiate the verdict. The jury after due deliberation could not be unani- 
mous and pronounced a verdict of not guilty against the Appellant by a majority 
of six to three. The Additional Sessions Judge did not accept the verdict of the 
‘majority. He disagreed with the verdict and thought that it was necessary for the 
- „ends of justice to submit the case to the High Court and accordingly by an order 
of reference dated the 22nd April,1952, submitted the case to the High Court under 
Section 307 of the Criminal Procedure Code. 


It is significant to note that prior to the enactment of Bombay Act VI of 1952 
sections 305 and 306 of the Criminal Procedure Code were applicable to the Court 
of Sessions for Greater Bombay. It was intended as stated in the objects of the 
Bill to provide for a case of disagreement with a unanimous verdict of the jury and 
enable the Sessions Judge for Greater Bombay to make a reference under section 
397 of the Criminal Procedure Code even in the case of a unanimous verdict with 
which he disagreed. In making the amendment however by the Bombay Act VI 
-of 1952 the Legislature» took away the powers of the Sessions Judge of Greater 
Bombay to discharge the jury and order a retrial of the accused by another jury 
-even in the case of a majority verdict so much so that even in a verdict of five to 
four which was not till then an effective verdict thé case would have to be submitted 
to the High Court under section 307 of the Criminal Procedure Code. 


The High Court heard the reference and came to the conclusion after dis- 
-cussing the evidence on the record that no other conclusion was possible for a reason- 
able person except that the Appellant was the assailant of Abdul Satar. The High 
‘Court accordingly convicted the Appellant of the offence under section 326 of the 
Indian Penal Code and sentenced him as above. The Appellant obtained special 
leave to appeal from this Court on the 4th February, 1953 and hence this appeal. 


. There were various circumstances brought out in the evidence of the prosecution 
witnesses which were particularly relied upon by the defence. The prosecution 
frankly admitted that it had failed to prove any motive for the commission of the 
offence by the Appellant: Abdul Satar had not stated anywhere before he gave 
evidence in the Sessions Court that he had any conversation with the Appellant 
as to why the latter was inflicting the injuries on him. He however stated for the 
first time in the Sessions Court that he asked the Appellant as to why he was stabbing 

„him and the Appellant replied that he was doing it at the instance of a friend of 
his. Abdul Satar then stated that he was on inimical terms with one Sulaiman 
and it was at the instance of Sulaiman that the Appellant inflicted the injuries on 
his person. This was characterised by the defence as a pure after-thought in order 
to supply a motive for the commission of the offence by-the Appellant and it was 
urged that if Abdul Satar was capable of inventing a story for supplying the motive 
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for the commission of the offence by the Appellant he could not certainly be relied 
upon even in the identification of the Appellant by him. 


The weapon of offence was also not found upon the person of the Appellant 
and in spite of a search being made for the same was not discovered by the police 
either at or near the scene of the offence. Neither Babu Adam nor Sub-Inspector 
Chawan deposed to having seen the knife in the hands of the Appellant. It was 
only Mohamed Safi, a witness who was dropped by the prosecution and was 
examined by the defence, but treated as a hostile witness even by the defence, 
who stated that he saw a knife in the hands of the Appellant. If Babu Adam’s 
evidence. was to be accepted Mohamed Safi was not telling the truth and if 
Mohamed Safi’s evidence was to be accepted Babu Adam was-not telling the truth. 
This conflict of evidence was therefore rightly commented upon by the defence. 


The identification parade also was challenged as not proper because it was 
alleged that mostly ward boys were mixed up with the Appellant when the identifi- 
cation parade was held. No questions were addressed in the cross-examination 
of prosecution witnesses in regard to this aspect of the case and the Additional 
Sessions Judge observed to the jury that in the absence of such cross-examination, 
not much reliance could be placed on this criticism of the identification parade. 
It may be noted in passing that even the High Court observed that “ the parade 
was not as satisfactory as we expect parades to be in such cases ” and further observed 
that the only effect of that fact would be to put them upon guard with regard to the 
evidence of Abdul Satar and they should not proceed to act upon that evidence . 
unless it was corroborated. 


The blood stains on the shirt and the trousers of the Appellant were not observed 
in the first instance by either Babu Adam or Sub-Inspector Chawan and it was 
only when the second panclhnama was made at about 1-30 A.M. on the 26th August, 
1951,after the Appellant was brought back to the police station from the scene of the 
offence that these blood stains were noticed and were noted in the panchnama. 
The existence of these blood stains was ‘urged as corroborative of the testimony 
of Abdul Satar in so far as he stated that the Appellant caused the injuries on his 
person. The defence story of the police constable having dealt a blow on the nose 
of the Appellant which led to the bleeding of the nose and the blood stains on 
the shirt and the trousers of the Appellant was sought to be negatived by pointing 
out the improbability of the police constable having acted in that manner within 
the very previncts of the police station. The prosecution theory might possibly 
have explained the blood stains in the right arm pit, in front of the shirt as well as 
on the trousers. But the blood stains on the back of the shirt could not be easily 
explained. The blood stains on the back of the shirt could certainly be explained 
by the defence theory and that was a circumstance which was relied upon by the 
defence as making the defence version probable. $ 


These were the circumstances which were before the jury when they deliberated 
upon the question of the criminality of the Appellznt, and the only question which 
we have to consider is whether the verdict which they arrived at by a majority of 
six to three was such as no reasonable body of men could:arrive at on the record 
of the case. The proper method of approach in the matters of references under 
section 307 of the Criminal Procedure Code was laid down by the Privy Council in 
` Ramanugrah Singh v. Emperor+, where the Privy Council resolved the conflict of autho- 
rities which was till then prevalentin India and accepted the view that the High 
Court will only interfere with the verdict of the jury if it finds the verdict“ per- 
verse in the sense of being unreasonable”’, “ manifestly wrong ” or “ against the 
weight of evidence ”. The observations of Their Lordships of the Privy Council 
on the principle underlying section 307 of the Criminal Procedure Code may be 
aptly quoted here :— 


“ Under sub-section (1), two conditions are required to justify a reference. ‘The first, that the 
Judge must disagree with the verdict of the jury, calls for no comment, since it is obviously the founda- 


1. (1946) 2 M,L. J. 20: L.R. 73 LA. 174: ALR. 1946 P.C. 151 (P.C.). 
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tion for any reference. The second, that the Judge must be ‘‘clearly of opinion that it is necessary 
for the ends of justice to submit the case ” is important, and in their Lordships’ opinion provides 
a key to the interpretation of the section. The Legislature no doubt realised that the introducticn of 
trial by jury in the mofussil would be experimental, and might lead to miscarriages of justice through 
jurors, ın their ignorance and inexperience, returning erroneous verdicts. Their Lordships thirk 
that the section was intended to guard against this danger, and not to enable the Sessions Judge and 
the High Court to deprive jurors, acting properly within their powers, of the right to determine 
the facts conferred upon them by the Code. If the jury have reached the conclusion upon the evi- 
dence which a reasonable body of men might reach, ıt is not necessary for the ends of justice that 
the Sessions Judge should refer the case to the High Court merely because he himself would have 
reached a different conclusion upon the facts, since he is not the tribunal to determine the facts. 
He must go further than that and be cf opinion that the verdict is one which no 
reasonable body of men could have reached upon the evidence. The powers of the 
High Court in dealing with the reference are contained in sub-section (3). It may 
exercise any of the powers which it might exercise upon an appeal, and this includes the power 
to call fresh evidence conferred by section 428. The Court must consider the whole case and give 
due weight to the opinions of the Sessions Judge and jury and then acquit or convict the accused. In 
their Lordships’ view, the paramount consideration in the High Court must be whether the ends of 
justice require that the verdict of the jury should be set aside. In general, if the evidence is such 
that it can properly support a verdict either of guilty or not guilty, according to the view taken of 
it by the trial Court, and if the jury take one view of the evidence and the Judge thinks that they 
should have taken the other, the view of the jury must prevail, since they are he Jud er of fact. In 
such a case a reference is not justified, and it is only by acepting their view that the High Court can 
give due weight to the opinion of the jury. If, however, the High Court considers that upon the 
evidence no reasonable body of men could have reached the conclusion arrived at by the jury, then the 
reference was justified and the ends of justice require that the verdict be disregarded”. 


We are of the opinion that this is the correct method of approach in references 
under section 307 of the Criminal Procedure Code. If the facts and circumstances 
of the case are such that a reasonable body of men could arrive at the one conclusion 
or the other, it is not competent to the Sessions Judge or the High Court to substitute 
their verdict in place of the verdict which has been given by the jury. The jury 
are the sole Judges of the facts and it is the right of the accused to have the 
benefit of the verdict cf the jury. Even if the Sessions Judge or the High Court 
would if left to themselves have arrived at a different verdict itis not competent 
to the Sessions Judge to make a reference nor the High Court to accept the same and 
substitute their own verdict for the verdict of the jury provided the verdict was such 
as could be arrived at by a reasonable body of men on the facts and circumstances 
of the case. 


Having regard to the position which we have set out above we are clearly 
of the opinion that on the facts and circumstances of the case before us there were 
enough materials before the jury which would enable the jury to come to one con- 
clusion or the other in regard to the criminality of the Appellant. Six out of the 
nine jurors came to the conclusion that the Appellant was not guilty of the offence 
with which he was charged. Three out of the nine jurors came to an opposite 
conclusion and it is impossible in the circumstances of the case for us to characterise 
the one or the other of the conclusions reached by the members of the jury as perverse 
in the sense of being unreasonable or manifestly wrong or against the weight of evi- 
dence. The verdict reached by the majority was certainly a verdict which upon 
the evidence on record a reasonable body of men could have reached and in our 
opinion the reference was not competent. 


The result therefore is that the appeal will be allowed, the judgment of the 
High Court on reference set aside, the majority verdict of the jury pronouncing 
the Appellant not guilty of the offence with which he was charged accepted and the 
Appellant acquitted and discharged and forthwith set at liberty. 


Agent for Respondent : G. H. Rajadhyaksha. 
G.R./K.S. “Appeal allowed, 


2I 
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[THE SUPREME COURT OF INDIA.) 
[Civil Appellate Jurisdiction.] 


Present :—M. PATANJALI SASTRI, Chief Justice, MEHROHAND MAHAJAN, 
S. R. Das, GĦuuLaĮm Hasan AND B. JAGANNADHADAS, JJ. 


The State of West Bengal .. Appellant* 
D. ' 
Mrs. Bela Banerjee and others .. Respondents. 


Constitution of India (1950 » Article 31 (5) and (6)-—Scope and effect—Article 31 (2) and Eniry 42 of List 
LT of the Seventh Schedule— Pde h ’—Provision as to—Requirements—West Bengal Land Development 
and Planning Act (XXI of 1948)—Constttutional validityp—Section 8, proviso (b)— ition limiting compen- 
sation payable so as not to exceed the market value of the land on 31st December, 1946—Validity. 

Article 31 (6) is intended to save a State law enacted within 18 months before the commence- 
ment of the Constitution provided the same was certified by the President, while Article g1 (5) saves 
all existing laws passed more than 18 months before the commencement of the Constitution. 


Reading the two clauses together, the intention is clear that an existing law passed within 18 
months before 26th January, 1950, is not to be saved unless it was submitted to the President within 
three months from»such date for his certification and was certified by him. 

While it is true that the legislature js given the discretionary power of laying down the principles 
which should govern the determination of the amount to be given to the owner for the property appro- 

riated such principles must ensure that what is determined as payable must be compensation, that 
1s, a just equivalent of what the owner has been deprived of. Within the limits of this basic require- 
ment of full indemnification of the expropriated owner, the Constitution allows free play to the legisla- 
tive judgment as to what principles should guide the determination of the amount payable. Whether 
such principles take into account all the elements which make up the true value of the property appro- 
priated and exclude matters which are to be neglected, is a justiciable issue to be adjudicated by the 
ourt, 

The latter part of the proviso to section 8 of the West Bengal Land Development and Planning 
Act, 1948, limits the amount of compensation so as not to exceed the market value of the land on 31st 
December, 1946, no matter when the land is acquired. Considering that the Act is a permanent 
enactment and lands may he acquired under it many years after it came into force, the fixing of the 
market value on 31st December, 1946, as the ceiling on compensation, without reference to the value 
of the land at the time of the acquisition is arbitrary and cannot be regarded as due compliance in 
letter and spirit with the requirement of Article 31 (2). It offends against the provisions of Article 
31 (2) and is unconstitutional and void. The fixing of an anterior date for the ascertainment of value 
may not, in certain circumstances, be a violation of the constitutional requirement as, for instance 
when the proposed scheme of acquisition becomes known before it 1s launched and prices rise sharply 
in anticipation of the benefits to be derived under it, but the fixing of an anterior date, which might 
have no relation to the value of the land when it is acquired, may be, many years later, cannot but 
be regarded as arbitrary. 


On Appeal from the Judgment and Order, dated the 22nd day of March, 1951, 
of the High Court of Judicature at Calcutta (Harries, C.J. and Banerjee, J.) in 
Reference No. 2 of 1951 in Civil Rules Nos. 20 ane 21 of 1950. 


M. C. Setaload, Attorney-General for India and N. G. Chatterjee, Senior Advocate 
{B. Sen, Advocate, with them) for Appellant. 


Atul Chandra, Senior Advocate (S. P. Ghosh, Advocate, with him) for Respondents 
Nos. 1, 2 and 3. 


M. C. Setaload, Attorney-General for India (G. N. Joshi, Advocate, with him) 
for the Intervener (The Union of India). 


The Judgment of the Court was delivered by 


Patanjali Sastri, C.F.—This is an appeal from a judgment of the High Court of 
Judicature at Calcutta declaring certain provisions of the West Bengal Land Develor- 
ment and Planning Act, 1948 (hereinafter referred to as the “ impugned Act”) 
unconstitutional and void. ’ 


The impugned Act was passed on 1st October, 1948, primarily for the settle- 
ment of immigrants who had migrated into the Province of West Bengal due to 
communal disturbances in East Bengal, and it provides for the acquisition and 





*Civil Appeal No. 123 of 1952. x rıth December, 1953. 


I] STATE OF WEST BENGAL J. BELA BANERJEE (8.C.) (Patanjali Sastri, G.J.) 163 


‘development of land for public purposes including the purpose aforesaid. A 
registered Society called the West "Bengal Settlement Kanungoe Co-operative 
Credit Society, Ltd., Respondent No. 4 herein, was authorised to undertake a deve- 
lopment scheme, and the Government cf the State of West Bengal, the appellant 
heein, acquired and made over certain lands to the Society for purposes of the 
development scheme on payment.of the estimated cost of the acquisition. On 28th 
„July, 1950, the Respondents 1 to 3, the owners of the lands thus acquired, instituted 
a suit in the Court of the Subordinate Judge, II Court at Alipore, District 24-Parga- 
nas, against the Society for a declaration that the impugned Act was void as contra- 
ven'ng the Constitution and that all the proceedings taken thereunder for the acqui- 
sition aforesaid were also void and of no effect and for other consequential reliefs. 
The State of West Bengal was subsequently impleaded as a defendant. As the suit 
involved questions of interpretation of the Constitution, Respondents 1 to 3 also 
moved the High Court under Article 228 of the Constitution to withdraw the suit 
and determine thé constitutional question. The suit was accordingly transferred 
to the High Court and the matter was heard by a Division Bench (‘Trevor Harries, 
C. J., and Banerjee, J.) who, by their final judgment, held that the impugned Act 
asa whole was not unconstitutional or void, save as regards two of the provisions 
contained in section 8, which, so far as it is material here, runs as follows : 
A declaration under section 6 shall be conclusive evidence that the land in respect of which the 
„declaration is made is needed for a public purpose and, after making such declaration, the Provin- 


cial Government may acquire the land and thereupon the provisions of the Land Acquisition Act 
1894 (hereinafter in this section referred to as the said Act), shall, so far as may be, apply : 


Provided that— 


* * * 


(b) in determining the amount of compensation to be awarded for land acquired in pursuance 
of this Act the market value referred to in clause first of sub-section (1) of section 23 of the said Act 
shall be deemed to be the market value of the land on the date ef publication of the notification 

‘under sub-section (1) of section 4 for the notified area in which the land is included subject to the 
following condition, that is to say— : 


if such market value exceeds by any amount the market value of the land on the gist day of 
December, 1946, on the assumption that the land had been at that date in the state in which it in 
fact was on the date of publication of the said notification, the amount of such excess shall not be taken 
into consideration. 
The provision making the declaration of the Government conclusive as to the 
public nature of the purpose of the acquisition and. the limitation of the amount 
of compensation so as not to exceed the market value of the land on 31st December, 
1946, were declared ultra vires the Constitution and void. 


The Attorney-General, appearing for the appellant, rightly conceded that 
inasmuch as Article 31 (2) made the existence of a public purpose a necessary con- 
dition of acquisition, the existence of such a purpose as a fact must be established 
objectively, and the provision in section 8 relating to the conclusiveness of the decla- 
raticn of Government as to the nature of the purpose of the acquisition must be 
held unconstitutional but he contended that the provision was saved by Article 91 
(5) of the Constitution which provides : 

“ Nothing in clause (2) shall affect—(a) the provisions of any existing law other than a law 
to which the provisions of clause (6) apply, or a Male h on ES, wanted 


Clause (6) reads thus : 


Any law of the State enacted not more than eighteen months before the commencement of this 

' Constitution may within three months from such commencement be submitted to the President for 

his certification ; and thereupon, if the President by public notification so certifies, it shall not be 

- called in question in any court on the ground that it contravenes the provisions of clause (2) of this 

Article or has contravened the provisions of sub-section (2) of section 299 of the Government of 
India Act, 1935. 

It was argued thet the impugned Act having been passed within 18 months 

before the commencement of the Constitution and not having been submitted to 

the President for his certification, it was a law to which the provisions of clause (6) 

- did not apply and, therefore, as an existing law, the impugned Act was not affected 
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by clause (2) of that Article. The argument is manifestly unsound. Article 31 (6) 
is intended to save a State law enacted within 18 months before the commencement 
of the Constitution provided the same was certified by the President, while, Article 
31 (5) saves all existing laws passed more than 18 months before the commencement 
of the Constitution. Reading the two clauses together, the intention is clear that 
an existing law passed within 18 months before 26th January, 1950, is not to be 
saved unless it was submitted to the President within three months from such date 
for his certification and was certified by him. The argument, if accepted, would 
reduce Article 31 (6) to a meaningless redundancy. 


The only serious controversy in the appeal centred round the constitutionality 
of the “ condition” in proviso (b) to section 8 limiting the compensation payable 
sO as not to exceed the market value of the land on 31st December, 1946. The 
Attorney-General, while conceding that the word “ compensation” taken by 
itself nrust mean a full and fair money-equivalent, urged that, in the context of 
Article 31 (2) read with Entry No. 42 of List III of the Seventh Schedule, the term 
was not used in any rigid sense importing equivalence in value but had reference 
to what the legislature might think was a proper indemnity for the loss sustained by 
the owner. Article 31 (2) provides : 

” No property, moveable or immoveable, including any interestin, orin any company owning, any 
commercial or industrial undertaking, shall be taken possession of or acquired for public purposes 
under any law authorising the taking of such possession or such acquisition, unless the law provides 
for compensation for the property taken possession of or acquired and either fixes the amount of the 
compensation, or specifies the principles on which, and the manner in which, the compensation is 
to be determined and given X 


and Entry 42 of List III reads thus : 


Principles on which compensation for property acquired or requisitioned for the purposes 
of the Union or of a State or for any other public purpose is to be determined, and the form and 
the manner in which such compengation is to be given. 

It is argued that the term “ compensation” in Entry 42 could not mean full 
cash equivalent, for then, the power conferred on the legislature to lay down 
the principles on which compensation is to be determined and the form and the 
manner in which such compensation is to be given would be rendered nugatory. 
On the other hand, the Entry showed that the compensation to be “ given ” was 
only “ such compensation ” as was determined on the principles laid down by the 
law enacted in exercise of the power, and, as the concluding words used in Article 
31 (2) are substantially the same as in the Entry, the Constitution, it was 
claimed, left scope for legislative discretion in determining the measure of the 
indemnity. 

We are unable to agree with this view. While it is true that the legislature 
is given the discretionary power of laying down the principles which should govern 
the determination of the amount to be given to the owner for the property appropri- 
ated, such principles must ensure that what is determined as payable must be com- 
pensation, that is, a just equivalent of what the owner has been deprived of. Within 
the limits of this basic requirement of full indemnification of the expropriated owner, 
the Constitution allows free play to the legislative judgment as to what principle 
should guide the determination of the amount payable. Whether such principles 
take into account all the elements which make up the true value of the property 
appropriated and exclude matters which are to be neglected, is a justiciable issue 
to be adjudicated by the Court. This, indeed, was not disputed. 


Reference was made to certain Australian cases where the opinion was expressed 
that the terms of compulsory acquisition of property were matters of legislative 
policy and judgment. The decisions largely turned on the absence of any consti- 
tutional prohibition in regard to deprivation of private property without compen- 
sation as in the Fifth Amendment of the American Constitution and on the use 
of the words “just terms ” instead of “ compensation ” in section 51 (xxxi) of the 
Commonwealth Constitution which conferred power on the Parliament to make 
laws with respect to “ the acquisition of property on just terms from any State or 
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person . ... . . 2? (CF. Grace Brothers Pty. Ltd. v. The Commonwealth.) 
Those decisions, therefore, are of no assistance to the appellant here. 


_ Turning now to the provisions relating to compensation under the impugned 
Act, it will be seen that the latter part of the proviso to section 8 limits the amount 
of compensation so as not to exceed the market value of the land on 31st December, 
1946, no matter when the land is acquired. Considering that the impugned Act 
is a permanent enactment and lands may be acquired under it many years afier it 
came into force, the fixing of the market value on 31st December, 1946, as the ceiling 
on compensation, without reference to the value of the land at the time of the 
acquisition is arbitrary and cannot be regarded as due compliance in letter and 
spirit with the requirement of Article 31 (2). The fixing of an anterior date for the 
ascertainment of value may not, in certain circumstances, be a violation of the 
constitutional requirement as, for instance, when the proposed scheme of acquisition 
becomes known before it is launched and prices rise sharply in anticipation of the 
benefits to be derived under it, but the fixing of an anterior date, which might have 
no relation to the value of the land when itis acquired, may be, many years later, 
cannot but be regarded as arbitrary. The learned Judges below observe that it is 
common knowledge that since the end of the war, land, particularly around 
Calcutta, has increased enormously in value and might still further increase very 
considerably in value when the pace of industrialisation increases. Any principle for 
determining compensation which denies to the owner this increment in value cannot 
result in the ascertainment of the true equivalent of the land appropriated. 


We accordingly hold that the latter part of proviso (b) to section 8 of the impugn- 
ed Act which fixes the market value on 31st December, 1946, as the maximum 
compensation for lands acquired under it offends against the provisions of Article g1 
(2) and is unconstitutional and void. The appeal is dismissed with costs. ` 


Agent for appellant: B. K. Bose. 

Agent for respondents : S. C. Banerjee. 

Agent for intervener : G. H. Rajadhyaksha. 

G.R./K.S. Appeal dismissed, 


—— eee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


Gangalakurthi Pattisam and others. ..  Petttioners* 


Constitution of India (1950), Article 227—Powers of High Court under—Power to interfere with orders 
of judicial and quasi-judicial Tribunals—Power of Superintendence—If includes judicial revision. 

The effect of Article 227 of the Constitution of India is to restore the position as it stood before 
thé Government of India Act, 1935, and it empowers the High Courts to interfere in revision with 
the judicial orders of the Subordinate Courts and tribunals. c power of superintendence includes 
judicial interference in proper cases. 


Gobind Coomar Chowdry v. Kisto Coomer Chowdhry, (1867) 7 W.R. 520 (F.B.) ; Wilmoni Singh Deo v. 
Taranath Mukherjee, ed L.R. g9 LA. 174: IL.LR.g Cal. 295 (P.C.) ; Muhammad Suleman Khan 
v. Fatima, (1886) I.L.R. g All. 1043; Somasundaram Chettiar v. Manickavasaka Desika Gnana- 
sammanda Pandara Sannadhi, (1907) I.L.R. 31 Mad. 60 and Balakrishna Hari Phansalker v. Emperor, 
(1932) I.L.R. 57 Bom. 93 referred. 


In re Somanna, (1938) 2 M.L.J. 100 : LL.R. (1938) Mad. 988 :, distinguished. 


Bimala Prasad v. State of West Bengal, A.I.R. 1951 Cal. 258 ; Haripada Dutta v. Ananta Mandal, 
A.LR. 1952 Cal. 526; Jodhay v. State, A.LR. 1952 All. 788; Shridhar v. Collector of Nagpur, 
LL.R. (1951) Nag. 818: A.I.R. 1951 Nag. 90 ; Kunshi Ram v. Amin Chand, A.I.R. 1951 Punj. 1243 
Israil Khan v. The Stats, A.I.R. 1951 Assam 106; A. R. Sarin v. B. C. Patil, A.LR. 1951 Bom. 433, 
followed. 





1. 72 G.L.R. 269. 
* S. R. No. 17106 & 23086 of 1953. agrd October, 1953. 


166 THE MADRAS LAW JOURNAL REPORTS. [1954 


{The question as to the limits of the power of the High Court under Article 227 and the proper 
Court-fee to be paid on a petition under Article 227 left open.” Difference between Articles 226 
and 227, explained]. 

Whatever the limitations be, the power of superintendence is not merely administrative but 
includes also judicial power of revision. 


Petition under Article 227 of the Constitution of India praying that the High 
Court will be pleased to revise the order of the Court of the District Collector of 
East Godavari at Kakinada, dated 22nd November, 1952, and made in S. A. No. 7 of 
1952, against the order of the Court of the Deputy Collector of Amalapuram, in. 
S. S. No. 2 of 1949. 


M. S. Ramachandra Rao, M. Krishna Rao, G. Chandrasekhara Sastri, G. Ramachandrudu 
and V. Parthasarathi for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) for the State. 
The Court made the following 


ORDER.—S. R. No. 23086 of 1953 relates to a Civil Revision Petition purporting 
to be filed under Article 227 of the Constitution of India against the decree and 
judgment of the District Collector of East Godavari at Kakinada, in Summary Appeal 
No. 41 of 1952. That appa was against the order of the Deputy Collector, 
Peddapuram, in S uit No. 11 of 1949, which was instituted for the recovery 
of emoluments attached to the office of the barber service of Yendapalli village of 
Pithapuram Taluk. The suit was filed under section 13 of Madras Act III of 1895, 
and the appeal was under section 23 of that Act. S.R. No. 17106 of 1953 relates 
to a similar appeal under section 23 of Madras Act III of 1895. The question 
is whether Article 227 of the Constitution entitles a person aggrieved by an order 
of a tribunal like the District Collector to invoke the revisional powers of this Court, 
or in other words, whether Article 227 of the Constitution confers on the High Court 
‘the power to interfere with the orders of judicial or quasi-judicial tribunals. The 
answer to the question depends entirely on a construction of Article 227 which runs 
thus :— j 

“227. (1) Every High Court shall have superintendence over all Courts and tribunals through- 
out the territories in relation to which it exercises jurisdiction. 4 
(2) Without prejudice to the generality of the foregoing provision, the High Court may 
(a) call for returns from such Courts ; 
7 (b) make and issue general rules and prescribe forms for regulating the practice and proceed- 
ings of such Courts; and 


(c) prescribe forms in which books, entries and accounts shall be kept by the officers of any 

such Courts ; fog 
(3) The High Court may also settle tables of fees to be allowed to the Sheriff and all clerks and. 
officers of such Courts and to attorneys, advocates and pleaders practising therein: , ; 


Provided that any rules made, forms prescribed or tables settled under clause (2) or clause (3) 
shall not be inconsistent with the provision of any law for the time being in force, and shall require 
the previous approval of the Governor. 


(4) Nothing in this article shall Be deemed to confer on a High Court powers of superintendence 
over any Court or fribunal constituted by or under any law relating to the Armed Forces.” 


The contention on behalf of the petitioners is that the power of superintendence 
conferred on the High Court under Article 227 (1) over all Courts and tribunals 
throughout the territories in relation to which it exercises jurisdiction includes. 
the power to revise the judgments and orders of any such tribunal. 


The origin of this Article goes back to the Charter Act of 1861 (24 & 25 Vict. 
G. 104). Section 15 of that Act in so far as it is material, ran thus :— 
“ Each of the High Courts established under this Act shall have superintendence over all Courts 
which may he subject to its. appellate jurisdiction.” ` 
It will be noticed that there is no reference to tribunals in this section and the Courts 
are described as Courts subject to the appellate jurisdiction of the High Court. 
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Section 107 of the Government of India Act, 1915, was an almost exact re- 
production of section 15, so far as this part is concerned. Section 224 of the Govern- 
ment of India Act, 1935, which is the corresponding provision in that Act, however 
contained an important qualificatién. Section 224 (1) was identical with section 
107 (1) of thé 1915 Act, but section 224 (2) was in the following terms :— 

“ Nothing in this section shall be construed as giving to a High Court any jurisdiction to question: 
any judgment of any inferior Court which is not otherwise subject to appeal or revision.” 
In Article 227 of the Constitution which corresponds to section 224 of the Govern- 
ment of India Act, 1935, there are two significant changes. One is that tribunals 
have been added along with “Courts” as subject to the superintendence of the High 
Court. There is nothing corresponding to section 224 (2) in Article 227: There 
is another change too, namely, for the words “for the time being subject to its. 
appellate jurisdiction ” the following words have been substituted : “ throughout 
the territories in relation to which it exercises jurisdiction.” A change in the 
marginal note may also be noticed, though it may not be very conclusive of the 
matter. The marginal note for section 224 of the Government of India Act, 1935, 
was : “ Administrative functions of High Courts”, while the marginal note of” 
Article 227 of the Constitution is : Power of superintendence over all Courts by the 
High Court.” The corresponding marginal note for section 107 o` the Govern- 
ment of India Act, 1915, was “ Powers‘of High Court with respect to Subordi-- 
nate Courts.” 


* In Gobind Coomar Chowdhry v. Kisto Goomar Chowdhry+, a Full Bench of the Cal- 
cutta High Court decided that the High Court could, in the exercise of the power 
of superintendence conferred on it by section 15 of the Charter Act, interfere with. 
an order of the Deputy Collector in a suit for arrears of rent. Loch, J., said:— ` 

“ I think that under the words “ shall have superintendence over all Courts ” used in section 15. 
of 24 and 25, Vict. Ch. 104, this Court has the power, in cases where no appeal lies to the Judge, 
or directing a lower Court to do that which is legal, and to correct that which is illegal in its pro- 

ngs. . ` 
In a subsequent case, a Division Bench of the same Court followed the above Full 
Bench decision as authority for interfering with an order made by a Deputy Com-. 
missioner in proceedings in execution of a rent decree. This case went up on appeal 
to the Privy Council: Nilmoni Singh Deo v. Taranath Mukerjee*. A question was. 
raised with respect to the jurisdiction of the High Court to entertain the revision. 
Their Lordships did not think it necessary to say anything upon the point except 
* that they entirely agreed with the view taken by the High Court of their own juris-. 
diction. It must not be overlooked that there was at that time a provision in the 
Civil Procedure Code corresponding to section 115 of the present Code which con-. 
ferred revisional jurisdiction on the High Court. That section 15 of the Charter. 
Act conferred powers of a judicial character apart from those conferred on the, 
Court by the Code of Civil Procedure was taken as granted by the Courts in India. 
In Muhammad Suleman Khan v. Fatima’, Edge, C.J., considered that under section 15 
of the Charter Act, it was competent to the High Court in the exercise of its power- 
of superintendence to direct a Subordinate Court to do its seat or to abstain from 
taking action in matters of which it has no cognizance, but the High Court was 
not competent in the exercise of this jurisdiction to interfere with and set right the 
orders of a Subordinate Court on the ground that the order of the Subordinate Court 
had proceeded on an error of law or an error of fact. Straight, J., observed :— 

“I think that the word ‘ superintendence’ used in section 15, Charter Act, contemplated and 
now includes powers of judicial or quasi Judicial character, apart from those conferred on the Court 
by section 622 of the Civil Procedure Code.” (=115 of the present Code). ` 
In Somusundaram Chettiar v. Manickavasaka Desika Gnanasammanda Pandara San- 
nidhi*, a Division Bench of this Court held that the High Court had power under- 
section 15 of the Charter Act to interfere with an order passed_by the District. Munsif- 





I. (3887) 7: W.R. 520 (F.B.).. 3. paeo) LL.R. 9 AIL 104 (F.B.). 
wc ) 1882) L.R. 9 I.A. 174 :, LL.R. g9 Cal. 295 4 (1907) I.L.R. 31 Mad. 6o. 
.C.). . 
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‘for the examination of a witness on commission. The. learned Judges referred to 
the ruling of the Calcutta High Court in Gobind Coomar Chowdhry v. Kisto Coomar 
Chowdhry*, and the Privy Council’s approval of that ruling in Nilmoni Singh Deo v. 
Taranath Mukerjee*, as sufficient authority on the scope of section 15 of the Charter 
Act. They thought it was unnecessary to rely on section 622 of the Civil Proce- 
dure Code, but they expressly stated that they should not be understood as holding 
that section 622 would not authorise them to interfere with the order of the lower 
Court. 


As section 107 of the Government of India Act, 1915, substantially reproduced 
section 15 of the Charter Act, the same view was taken of the power conferred on 
the High Court by that section. In Balakrishna Hari Phansalkar v. Emperor’, Sir 
John Beaumont, C.J., took it as undisputed that the rights of superintendence under 
section 107 included not only superintendence on administrative points but superin- 
tendence on the judicial side, and under this power the High Court could correct 
any error in a judgment of a Court subject to its appellate jurisdiction. The scope 
of this section as laid down by the several Courts in India has been fuuly set out in 
Mulla’s Commentary on the Civil Procedure Code, 12th edition, at page 1384 
et seq. The limitations of the power under this section were understood to 
be two-fold : (1) The High Court was not competent in the exercise of this power 
to interfere with an order of a subordinate Court on the ground that it proceeded 
on an error of law or an error of fact, and (2) the High Court would not ordinarily 
interfere except in cases of grave and otherwise irreparable injustice. Whateyer 
the limitations be, it was taken as established beyond doubt that the power of 
superintendence under section 107 of the Government of India Act, was not merely 
an administrative power but also a judicial power of revision. The fact that clause 
15 of the Letters Patent, which confers a power of appeal from the judgment of 
a single Judge of the High Court except an order made in the exercise of the power 
of superintendence under the provisions of section 107 of the Government of India 
Act, is clearly on the assumption that such an order could be judicial order. 


In the face of the express provision in section 224°(2) of the Government of 
India Act of 1935, it was of course obvious that the power of judicial interference 
which section 107 of the Government of India Act, 1915, had conferred on the 
High Court had been taken away. Vide, In re Somanna*. 


Article 227 of the Constitution came up for consideration in many of the 
High Courts in India. The omission of a provision corresponding to section 224 (2) 
of the Government of India Act, 1935, largely fuende Courts in coming to 
the conclusion that the effect of Article 227 was to restore the position as it stood 
before the Government of India Act, 1935. It has been repeatedly held in Calcutta, 
that Article 227 has conferred on the High Court the power to interfere in revision 
with the judicial orders of Subordinate Courts and tribunals. In Bimala Prasad v. 
State of West Bengal5, Harries, C.J., delivering the judgment on behalf of a Special 
Bench of that Court, adopted this construction of Article 227 on grounds which 
have appealed to the Judges of other Courts as well. He observed :— 


“It is, therefore, clear that whilst the Government of India Act, 1935, was in force the 
‘of superintendence over Courts subject to our appellate jurisdiction did not give this Court a right 
tto interfere with judicial orders of such Courts. The power of superintendence is again given to 
this Court and other High Courts by Article 227 of the Constitution and it is to be observed that 
the provisions of sub-section (2) of section 224 restricting the powers of this Court find no place in 
Article 227 of the Constitution. The powers of superintendence given to the High Courts under 
Article 227 of the Constitution are somewhat similar to the powers given to. High Courts by the 
‘Government of India Act, 1915, which were, as I have said, later restricted by sub-section (2) of 
section 224, Government of India Act, 1935. It seems to me that it was the intention of the Consti- 
tuent Assembly to restore the law to what it was before the Government of India Act, 1935; was 
enacted. That is the only inference which can be drawn from the omission of the provisions of sub- 
section (2) of section 224, Government of India Act, 1935, from Article 227 of the Constituticn. That 
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being 80, it appears to me that this Court is bound to hold that it has the same powers of judicial 
interference as it had before the Government of India Act, 1935, was enacted, if not greater powers. 
It must be held therefore that Article 227 of the Constitution gives this Court a right in ay propriate 
cases to interfere judicially with orders of Courts and tribunals made amenable to its jurisdictiop 
by that Article.” i j 
In Haripada Dutta v. Ananta Mandal’, a Division Bench of that Court consisting of 
‘Chakravarti and Mookerjee, JJ., discussed at great length the scope of Article 227 
in relation to orders of tribunals. According to Chakravarti, J. : 


“The effect of the addition of the word ‘tribunal’ to the word ‘ Court’ in Article 227 and 
the removal of thé bar against revision of judgments in exercise of the power of superintendence, is 
that all the agencies whether Courts or not, performing the duty of deciding dieputcd guesticrs of 
rights between parties on behalf of and under the sanction of the State and in accorderce with 
State-made laws, are placed under the administrative and judicial control of the High Ccurt.” 


It is unnecessary to refer at any length to the decisions of other Courts which 
have takén the same view and on similar reasoning. Vide Jodhey v. State®, Shridhar 
v. Collector of Nagpur®, Khushi Ram v. Amin Chand‘, Israil Khan v. The State’ and 
A. R. Sarin v. B. G. Patil®. A learned Judge of this Court, Ramaswamy, J., has 
exhaustively dealt with the case-law on the pointjand arrived at the same conclusion T 
a conclusion which appears to us to be irresistible, having regard to the significant 
omission of a provision corresponding to section 224 (2) of the Government of 
India Act, 1935. 7 


The learned Advocate-General, who appeared to be of assistance to us, suggested 
that a provision corresponding to section 224 (2) of the 1935 Act, was omitted as 
superfluous probably because Article 226 conferred adequate power on the High 
Court to interfere with orders of judicial and quasi-judicial tribunals and therefore 
there would be no need to invoke Article 227 in support of a revisional jurisdiction 
in the High Court so far as such orders of tribunals are concerned. “According to- 
him Article 227 must be confined to administrative superintendence. The fallacy 
in this argument is that it completely overlooks the fact that Article 226 does not 
contemplate interference by the High Court with orders of the subordinate Courts, 
whereas Article 227 expressly mentions “ Courts” as well as, “ tribunals.” 
Moreover, the argument, that Article 226 is wide enough to confer a sort of 
revisional jurisdiction on the High Court in respect of the orders of judicial 
and quasi-judicial tribunals and therefore Article 227 should not be understood 
as conferring more or less similar power, is without force, having regard to the 
consensus of judicial opinion of the effect and scope of section 107 of the 
Government of India Act and section 15 of the Charter Act, which existed. 
alongside of the express provision in the Civil Procedure Code conferring revisional 
jurisdiction on the High Court. We have seen how the learned Judges have held 
that the same order could well be revised both under section 662 of the then Code 

, of Civil Procedure (now section 115) and under section 107 of the Government 
of India Act or section 15 of the Charter Act. In the same way, it might be 
that there is some ‘overlapping between Articles 226 and 227. Chakravarti, J., in 
Haripada Dutta v. Ananta Mandal’, to which reference was made earlier, does notice 
this overlapping between the two articles. But it is not difficult to conceive of cases 
to which Article 226 may not be ope anie but Article 227 might be applied. 
Take the case for instance, where the High Court feels that in the interests of justice 
and to avoid multiplicity of proceedings there should be a stay of proceeding pending 
before a tribunal till the disposal of a suit pending in a Civil Court. Article 226, 
according to the Supreme Court, cannot be invoked for the sole purpose of obtaining 
an interlocutory order. (Vide The State of Orissa v. Madan Gopal Rungia®.) But 
under Article'227, in exercise of the power of superintendence, the High Court 
may well direct such a stay. Even assuming there is overlapping to a large extent, 
we cannot, from that circumstance alone, refuse to adopt a construction of the 
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Article which was adopted in respect of a similar provision before the Government 
of India Act of 1935. 


Mr. Chandrasekhara Sastri who appeared for one of the petitioners, during’: 
the course of his argument, tried to avoid overlapping between the two sections 
by confining Article 226 to persons and authorities,and excluding from its operation 
Courts and tribunals, which he contended, but we think it is too late in the day 
to hold that Article 226 does not confer power on the High Court to interfere with 
the orders of judicial and quasi-judicial tribunals. 


There can be no doubt whatever that in the changed set-up which prevailed ' 
at the time of the coming into force of the Constitution and which was expected’ 
to continue in future, juditial and quasi-judicial tribunals would play a large part: 
in the determination of disputes in several spheres of national activity. The impor-- 
tance of such tribunals is well demonstrated by the fact that Article 136 provides 
for the grant of special leave to appeal to the Supreme Court from any determi- 
nation or order made or passed by any tribunal in the territory of India. (Vide The: 
Bharat Bank caset.) Itis, therefore, not surprising that the makers of the Consti- 
tution thought fit to confer a general power of superintendence on the High Court 
over such tribunals as well as Courts, and such superintendence should not be- 
confined to administrative matters only. 


_ We therefore hold that a petition or an application can be filed in this Court 
under Article 227 of the Constitution to revise the order of any subordinate Court’ 
or tribunal. The two petitions now before us will, therefore, be numbered as 
Civil Revision Petitions. ' 

It is not necessary at this stage to embark on a discussion as to the limits of 
the power of the High Court under Article 227. Nor is this the occasion to consider 
what should be the proper court-fee for a petition under Article 227. 


R.M. f Petitions ordered to be numbered .. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice Mack AND MR. Justice KrisHNAswaAmi NAYUDU. 
Karipineni Rajayya and others `.. Appellants* 
De f f , 
Vallurupalli Ramachandra Rao and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), ae (2), proviso (c)—Usurious Loans Act (X of 
1918), section 3—Agriculturists—Definition in Usurious Loans Act and Agricultunsts’ Relief Act—Distinction— 
Right to bengis as agriculturist—Conditions necessary for. : 

Where in a suit on a mortgage the defendants (father and minor sons, members of a joint Hindu: 
family) contended that they were entitled to the benefits of the Madras Agriculturists’ Relief Act (IV 
of 1938) and further they were also entitled to relief by way of deduction of interest under the Usuri- 
ous Loans Act of 1918, on the question whether a pees coming under the Usurious Loans Act, 
1918, as an agriculturist would be governed by the definition of section 3 of Act IV of 1938, i 

Held, that the defendant owning property which was assessed to property tax in terms of 
proviso (¢) to section 3 (2) of the Act would be sufficient to hold he was not an agriculturist, even 
though hi e might not appear in the municipal register or it might show any other name. For 
a case to come within proviso (ec) to section 3 of the Agriculturists’ Relief Act factors like the followin 
should exist, (1) ownership of property within the Municipal limits which was of the annual ren 
value of not less than Rs. 600 and (2) the property should have been assessed to house or property 
tax for two years immediately preceding October 1, 1937. 

Obiter: It is not necessary that the further condition, that the municipality should have 
demanded or recovered the tax from the owner or otherwise treated him as liable to pay the tax,. 
should be fulfilled. 

Held further, that the compound interest should, under the Usurious Loans Act as amended in 
Madras, reduced to simple Interest, as it was excessive. The finding of the lower Court that the- 
defendants were agriculturists on the ground of their names appearing in registers for assessment! 
of property tax in the municipality was not correct. They were not entitled to the benefits of the- 
relief under the Act. ; 

Case-law reviewed. 








; 1. (1950), S.G.R. 459. 
* Appeal No. 626 of 1949. ra 8th April, 1953. 


T) RAJAYYA J. RAMACHANDRA RAO (Krishnaswami Nayudu, J.). IJI 


Appeal against the decree of the District Court of Krishna, at Masulipatam, 
dated 5th November, 1948, and made in O. S. No. 18 of 1947. 


B. Manavala Chowdry for Appellants. 
D. P. Narayana Rao for Respondents. 


The Court delivered the following 


Jupements : Mack, 7.—I am in complete agreement with my learned brother 
that the definition of an agriculturist in proviso to explanation (1) to section 3 of the 
Usurious Loans Act, 1918, is quite different from that of an agriculturist as defined 
in section 3 (2) of Act IV of 1938. The definition of ‘ agriculturist ’ in Act IV 
of 1938 is an extremely wide one having no relation whatsoever to ‘ agriculture’ 
as such, which is defined in any dictionary as ‘ cultivation of the soil’. It includes 
a large category of persons, who have a saleable interest in agricultural or horti- 
cultural Jand—no matter where they live or whether they are absentee landlords or 
not—subject to important provisions, one of which is that a person shall not-be 
deemed to be an agriculturist, if within two years prior to 1st October, 1937, he 
has been assessed to property or house-tax in a municipality, having an aggregate 
rental value of more than Rs. 600. 


The appeal as it appears to me in this case must succeed on a very short ground. 
Under section 7 of Act IV of 1938 . 


“all debts payable by an agriculturist at the commencement of this Act, shall be scaled down 
in accordance with the provisions of this chapter.” 
The debt sought to be scaled down in the present case is a mortgage on urban pro- 
perty and also some agricultural lands executed by the father of the present rst 
defendant, one Venkataratnam, who only died in 1940. Therefore, at the time of 
the commencement of the Act the present debt can only be scaled down, if it 
was then payable by an agriculturist. It is common ground that Venkataratnam 
himself was not an agriculturist as defined by section 3 (2), and that his name 
` appeared in the property tax register of the Gudivada Union, which in 1937 evolved 
into a municipality. The position put forward now is that his son is an agricul- 
turist, because he himself was not mentioned by name in the property tax regis- 
ters. As it appears to me, it is quite immaterial for the purpose of scaling down, 
the criterion being under section 7 of the Act, whether at the commencement of 
the Act the debt was payable by an agriculturist. If the contention of the defen- 
dants is accepted, it would be open to an agriculturist who is bequeathed a valuable 
urban house by a person who is not an. agriculturist under the Act, subject to a 
mortgage, to apply for the morgage debt being scaled down on the ground that he 
in his personal capacity was an agriculturist. This is far fromt being the case, as 
the words “ provided that a person shall not be deemed to be an ‘ agriculturist’ 
under section 3 (2) (b) ” must, it appears to me, be read with the words ‘ payable 
by an agriculturist at the commencement of this Act.’ The simple criterion in 
this case is, therefore, was the debt payable by an agriculturist at the commence- 
ment of the Act? If the answer is in the affirmative, the debt can be scaled down. 
If its answer is in the negative, it cannot. My learned brother has covered the 
case-law on the subject placed before us but for reasons given by me in what appears. 
to me a simple case, there can only be one decision according to the Act itself. 


' Krishnaswamt Nayudu, 7.—An interesting question as to the application of the 
Madras Agriculturists’ Relief Act (IV of 1938) arises in .this appeal. The 
plaintiffs are the appellants. They instituted a suit for recovery of a sum of 
Rs. 17,508-9-7 being the balance of principal and interest due on a mortgage bond 
dated 17th February, 1933, executed by the 1st defendant and his father since deceas- 
ed for Rs. 11,000 payable with compound interest at 9 per cent. per annum with 
yearly rests. 

The father of the 1st defendant died in Feb , 1940. Defendants 2 and `g 
are the minor sons of the rst defendant. The defendants contended that they 
are entitled to the benefits of the Madras Agriculturists’ Relief Act (IV of1938],, 
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and further that they are entitled to relief by way of reduction of interest under 
the Usurious Loans Act, 1918. 


It will be convenient to dispose of the claim to relief under the Usurious Loans 
Act, 1918, before dealing with the question arising out of the defénce raised under 
the Madras Agriculturists’ Relief Act. Relief is claimed by the defendants relying 
on the proviso to section 3 of the Usurious Loans Act, 1918. The defendants claim 
to be agriculturists and hence entitled to relief under the Usyrious Loans Act, 1918. 
They ask the Court to hold that the interest in this case of 9 per cent. per annum 
compund interest, is excessive. Explanation (1) to proviso to section 3 of the Usu- 
rious: Loans Act says, that, if the interest is excessive, the Court shall presume that 
the transaction was substantially unfair. Proviso to clause (b) of sub-section (2) 


has been amended by Madras Act VIII of 1937 which says that 


“ provided that in the case of loans to agriculturists, if compound interest is charged the Court 
shall presume that the interest is excessive.” 


In this case the appellants contend that the defendants are not agriculturists, but 
businessmen carrying on business in money-lending and in running two rice-mills 
in partnership with others. As the learned District Judge observed, the fact, that 
they own two rice-mills, would not be sufficient to hold that they are not agricul- 

' turists, especially in view of the fact that they own agricultural lands and look 
` after their cultivation. We see no reason to disagree with the finding of the learned 
District Judge that they are agriculturists, and they being agriculturists we con- 
sider that the rate of interest is excessive, and they are entitled to relief under the 
Usurious Loans Act, 1918, and compound interest cannot be claimed from them, 
as we also consider that the compound interest in this transaction is in any event 
excessive. The plaintiff will therefore be entitled to simple interest at g per cent. 
per annum throughout. The fact that the defendants are held to be agriculturists 
for the purpose of relief under the Usurious Loans Act, 1918, does not entitle them 
to be treated as agriculturists under the Madras Agriculturists’ Relief Act 
(IV of 1938), since to come within the scope of Act IV of 1938, a person claiming 
relief must show himself to be an agriculturist as defined under section 3 of Act 
IV of 1938. A person may be an agriculturist and claim relief under the Usurious 
Loans Act, 1918, if he shows that he owns agricultural land and cultivates the same 
by himself or his servants, or throvgh tenants. But that would not be sufficient 
to bring him within the scope of the definition of ‘ agriculturist’ under section 3 
of Act IV of 1938. i 


We may now proceed. to consider whether the finding of the learned District 
Judge thit the defendants are agriculturists and are entitled to relief under Act 
TV of 1938 can be sustained. It is common ground that the rst defendant and his 
father were members of a joint undivided Hindu family, and the defendants are 
now members of the said joint undivided Hindu family possessed of joint family 
properties, which consisted of a number of houses in Gudivada, and more than 
190 acres of agricultural lands. The evidence of D.W. 2, a clerk, who was looking 
after she affairs of the joint family during the lifetime of the father and after his 
death working under the 1st defendant, says thit th? family of the defendants during 
the lifetime of, their father, hid 190 acres and after his death the 1st defendant 
disposed of 160 acres and acquired 830 acres. Gudivada was a Union till 1937 
and afterwards it became a municipality. The family owned 23 houses situate 
in Gudivada, out of which 21 houses were registered in the name of the first defen- 
dant’s father Venkataratnam in the property registers of the Union and the Munici- 
pality for the years 1934 to 1938, and two houses alone stood in the name of the 
ist defendant. After Venkataratnam’s death, the house properties continued to 
be in the possession of the Ist defendant, and he was paying the taxes due in 
respect of those properties. Exhibit A-1, a certificate issued by the Municipality 
of Gudivada at the instance of the plaintiff on grd March, 1948, is to the effect that 
Venkataratnam, that is the father of the rst defendant, and Ramachindra Rao, 
the 1st defendant, hive been assessed to property or house-tax within the two years ~ 
immediately preceding Ist October, 1937, and that the aggregate annual value of 
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such buildings in respect of which they were taxed was Rs. 2,465-1-0, Rs. 2,465-1-0 
and Rs. 5,268-14-7 for the years 1935-36, 1936-37 and 1937-38 respectively. . : 


In Exhibits A-3, A-4 and A-5, which are extracts from the property register 
the name of Venkataratnam appears under the column relating to the ownership 
of the property in respect of all the items, excepting in regard to one item in Exhi- 
bit A-3, the name of the 1st defendant is mentioned. But the 1st defendant’s owner- 
ship is in respect of a property which is of the capital annual value of Rs. 1,800, 
which has been found by the learned :District Judge as not sufficient to yield an 
annual rent of Rs. 600. Thsre is no doubt that during the relevant period, that is ` 
for the four half-years preceding 1st October, 1937, in the Municipal registers the 
name of the ist defendant’s father alone appears as the owner in respect of the 
properties of the annual rental value exceeding Rs. 600. To bring himself within 
the definition of ‘ Agriculturist ° as defined under section 3, it is not enough for the 
defendant to show that he merely has a saleable interest in agricultural land not 
being situated within the Municipality or cantonment, but he has further to esta- 
blish that he does not come under any of the provisos to that section, one of such 
provisos being proviso (c), which says that.a person shall not be deemed to be 
an agriculturist if he has in all the four half-years immediately preceding the 1st 
October, 1937, been assessed to property or house-tax in respect of buildings or 
lands other than agricultural lands, under the Madras District Municipalities 
Act, 1920, etc........ provided that the aggregate annual rental value of such 
buildings and lands, whether let out or in the occupation of the owner, is not less 
than Rs. 600. The learned District Judge on the basis of the extract from the 
Municipal Registers, where the name of the rst defendant did not appear as the- 
owner of the properties of the nature mentioned in the. proviso to section 3, his 
father’s name only having appeared following the decision in Muthiah Chettiar v. 
Rayalu Ayyar, Nagaswami Ayyar & Co.1, held that, even though the father, if alive, 
could not be an agriculturist and would come within the mischief of proviso (c) to 
section 3, the 1st defendant was in any event an agriculturist, as he was not assessed 
to, property-tax by reason of his name not appearing in the property-registers 
during-the relevant period. It is unfortunate that a later Full Bench decision of 
this Gourt in Srinivasa v. Swaminatha®, was not brought to the notice of the learned 
District Judge, though it was decided prior to the date of the judgmént of the 
lower Court... It is held by the Full Bench in Srinivasa v. Swaminatha? : 


“In order to find out whether a person has been ‘ assessed ’ to property or house-tax within 
the meaning of proviso (c) to section 3 (it) of the Madras Agriculturists’ Relief Act, the deciding factor 
is not the insertion of his name in the municipal assessment register as the owner of the property. A 
case will come within the proviso if these factors are present: (i) ownership of property with the 
Municipality, which has an annual rental value of not less than Rs. 600; (ii) the property should have 
been assessed to house or property-tax for two years immediately preceding rst October, 1937 ; and 
(iii) the municipality should have demanded or recovered the tax from the owner or otherwise 
treated him as liable to pay the tax.” $ 
It is therefore necessary to see whether in the present case the ownership of the 
property during the four half-years prior to the 1st October, 1937, vested in the 
tst defendant. The rst defendant and his father being members of a joint Hindu 
family and there being no dispute that the houses situate in the municipality are 
joint family properties, in which the 1st defendant had also an interest it follows 
that the 1st defendant was the owner of those properties during the relevant period 
prior to 1st October, 1937, even though the father’s name alone appeared in the muni- 
cipal register, presumably he being the father and the eldest managing member 
ofthe family. Reliance is placed on the evidence of D.W. 1, the clerk of the Munici- 
pality, who says that the properties were joint family properties and was in the 
name of the 1st defendant’s father late Venkataratnam. It is not necessary to rely 
on the evidence of this witness to hold that the properties were joint family pro- 
Pace there has been no dispute, about it, and we are also satisfied that these 
ouse properties were joint family properties and the 1st defendant is also entitled 
to the same as a member of the joint family. No doubt Venkataratnam is not 
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described as the manager of a joint family in the municipal registers, and we consider 
that in view of the decision of the Full Bench in Srimvasa v. Swaminatha!, the des- 
cription of the person in the books is immaterial. What is required to be established 
is as to who is the owner of the property. It is significant that the suit mortgage 
comprises not only the lands, but also the house properties, and the mortgage was 
executed both by the father and the 1st defendant representing themselves to be 
entitled to the properties mortgaged and the recital in the mortgage deed is sufficient 
to hold that the 1st defendant is an owner of the house properties mortgaged, which 

, are situate in the Gudivada Municipality and yield an aggregate rental value exceed- 
ing Rs. 600. We have, therefore, no hesitation in holding, following the ruling of 
the Full Bench in Srinivasa v. Swaminatha', that the defendants are not agriculturists, 
but they come within the mischief of proviso (c) to section 3 of the Madras Agri- 
culturists’ Relief Act. i 


The learned counsel for the respondents refers to the decision in Muthiah Chettiar 
v. Rayalu Ayyar, Nagaswami Ayyar & Co.*, relied upon the learned District Judge, 
and contends that that decisién is still good law not being overruled by the Full 
Bench decision. The learned Judges who decided Muthiah Chettiar v. Rayalu Ayyar, 
Nagaswami Ayyar & Co.*, are the very same Judges, Wadsworth, J., and Patanjali 
Sastri, J., as he then was, who referred to the Full Bench the question as to whether 
the decision in Swaminatha v. Srinivasa’, was correct, and in the referring judgment 
the learned Judges before stating the case for the decision of the Full Bench referred 
to the cases which deal with the question at issue, and in the cases mentioned in the 
referring judgment, the decision in Muthiah Chettiar v. Rayalu Ayyar, Nagaswami Ayyar 
& Co.* is one, and the decision in an unreported case, A.S. No. 35 of 1941, is another, 
reliance-on which was placed by the learned Judges in deciding Muthiah Chettiar v. 
Rayalu Ayyar, Nagaswami Ayyar & Co.3 In Muthiah Chettiar v. Rayalu Ayyar, Naga- 
„swami Ayyar & Co.*, Wadsworth, J. and Patanjali Sastri, J., as he then was, 
held a view which is contrary to the opinion of the Full Bench. The learned Judges 
couldlhave doubted the correctness of the view which theylhave expressed in Muthiah 
Chettiar v. Rayalu Ayyar, Nagaswami Ayyar & Co.*, only after their attention was 
drawn to the decision reported in Swaminatha v. Srinivasa*. In Muthiah Chettiar v. 
Rayalu Ayyar, Nagaswami Ayyar & Co.*, with reference to a claim made by some 
members of a joint Hindu family to have the debt scaled down under the Madras 
Agriculturists’ Relief Act, the question arose as to whether the assessment to pro~ 
perty-tax could be a bar under the proviso (c) to section 3 of the Madras Agricul- 
turists’ Relief Act, to their being classed as agriculturists, and in that case, the 
buildings comprised in the mortgage-deed were assessed by the municipality during 
the relevant period on a total rental value exceeding Rs. 600 and they stood in the 
name of one Vairavan Chettiar, who was the eldest member, though not described 
in the books as the eldest member, or the family manager. With reference to the 
contention that, as the properties stood in the’name of Vairavan Chettiar, he alone 
should be deemed to have been assessed and not the family the learned Judges 
observed, at page 555, as follows :— ‘ 


“ We think this contention is correct and must prevail. It is true that the properties have been 
found to be joint family properties and that Vairavan Chetti has been found to be de facto er. 
But it does not follow that the family itself must be deemed to have been assessed by the Municipality 
in such circumstances in the absence of anything to show that the manager was assessed as such. It 
was pointed out in Rajoo v. Palaniafpa Chettiar, that in applying proviso (a) to section g (i1) the dis- 
tinction between the assessment of a person in his individual capacity and the assessment of that 
person as manager of a joint family must be borne in mind. The same principle has been applied 
in applying proviso 2 in A, S. No. 35 of 1941, where it was held that, in the absence of any evidence 
to indicate that the father, whose name alone appeared, in the assessment registers, was being assessed 
as the manager of the family, the municipality must be deemed to have assessed him as an individual 
and not the family of which he was the manager.” 


Though the decision in Muthiah Chettiar v. Rayalu Ayyar, Nagaswami Ayyar @ Co.?, 
has not been expressly overruled by the Full Bench, there can be no doubt*that the 
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“learned Judges of- the Full Bench must have examined that decision, 
as it was one of the decisions mentioned in the referring judgment, and the reasoning 
vof that decision has, however, been considerably shaken by the decision of the Full 
Bench. We have, therefore, no doubt that after the Full Bench decision in Srinivasa 
v. Swaminatha}, the decision in Muthiah Chettiar v. Rayalu Ayyar, Nagaswami Ayyar S 
‘Co.*, can no longer be held to be good law and it must be held that it has been 
ampliedly overruled by the Full Bench ruling. 


Before leaving the Full Bench decision, it appears to us, whether, for a case to 
‘come within the proviso (¢) to section 3 of the Madras Agriculturists’ Relief Act,. 
it would be necessary to satisfy all the three conditions mentioned. by the learned 
Judges of the Full Bench, it is no doubt necessary to establish the two conditions, 
viz., (i) ownership of property within the municipality, which has an annual rental 
‘value of not less than Rs. 600, and (ii) the property should have been assessed to 
house or property-tax for two years immediately preceding 1st October, 1937. 
But it is very doubtful, and in our opinion not necessary, that the third condition, 
viz., that the municipality should have demanded or recovered the tax from the 
owner or otherwise treated him as liable to pay the tax, should also be fulfilled. 
‘We do not consider that under the language of proviso (c) to section 3, the third 
‘condition is necessary to be fulfilled. What all the proviso lays down is ‘that a 
person, who wishes to bring himself within the definition of ‘ agriculturist’, has 
not been assessed to property or house-tax of the aggregate annual rental value 
of Rs. 600. Further, the proviso does not require that it must be shown that the 
municipality should have demanded or recovered the tax from the owner or other- 
wise treated him as liable to pay the tax. It is sufficient, if he is shown as the owner 
‘of the property, and if the property is- assessed. The learned Judges of the Full 
Bench have referred to the meaning of the word ‘ assessee’ as understood im the 
decision reported in Swarnam Iswariah v. Kannappa?. There the word ‘assess’ 
was held to mean ‘to fix the amount of the tax’ or ‘ to determine the amount and 
impose the tax upon an individual’ or merely ‘ to impose a tax upon an individual? 
or ‘ to estimate officially the value for purposes of taxation’. It cannot be said 
therefore that the meaning.of the word ‘ assess’ can be extended to include that 
there should have been also a demand by the municipality or thgt the municipality 
must have recovered the tax. Thus we consider that the third condition referred 
-to in the judgment of the Full Bench, with respect to the learned Judges of the Full 
Bench, appears to us totally unnecessary to be established before the conditions 
of proviso (c) to section 3 could be satisfied. 


Learned counsel for the respondents referred to section 5 of the Act and urged 
that unless an undivided Hindu family is assessed to tax specified in the proviso (c) 
a person who is a member of the family, can be an agriculturist under the definition 
vof ‘ agriculturist ’ in the Act, and that in the present case Venkataratnam has been 
mentioned as an individual and not as a manager of an undivided Hindu family. The 
enactment of section 5 only, in our view emphasises the principle of the decision 
of the Full Bench, viz., that oné has to look not to the form but to the substance of 
what is required under the proviso. If an undivided Hindu family which owns 
properties is assessed to tax under proviso (¢), a person who is a member of the family 
cannot be an agriculturist, i.e., notwithstanding his being only an individual, by the 
fact of his being a member of the family he becomes an owner of the property and if the 
family property is assessed under proviso (c),’he should also be considered to be a 
person contemplated under the proviso. Being an owner of the property, which is 
assessed to property-tax in terms of proviso (c), it would be sufficient to hold that he 
is not an agriculturist, even though his name might not appear in the municipal 
register and the municipal register might show the name of any other person. In our 
view, therefore, a case will come within the proviso (c) to section 3 of the Madras 
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Agriculturists’ Relief Act, if these two factors, namely, (1) ownership of property 
within the municipality, which has an annual rental value of not less than Rs. 600, 
and (2) the property should have been assessed to house or property-tax for two 
years immediately preceding 1st October, 1937, are present, irrespective of whether 
as to whose name appears in the property registers. In that view, we consider 
that the finding of the learned District Judge cannot be upheld. The defendants 
are not agriculturists within the meaning of Act IV of 1938, and they are not enti- 
tled to the benefit of the Act. The appeal is allowed. There will be a mortgage 
decree for the amounts due under the mortgage after appropriating all the amounts 
paid towards principal with simple interest at g per cent. per annum from the 
date of plaint to the date of payment. Time for redemption, six months from this 
date. Plaintiffs will have their proportionate costs here and in the court below. 
K.C. —— Appeal allowed. 


` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Jusrce 
VENKATARAMA AYYAR. 


Indian Leaf Tobacco Development Company, Limited .. Appellant* 
a. i 
The Council, Corporation of Madras .. Respondents. 
Madras City Municipal Act (IV of 1919), sections 110 and 113 (1) and Schedule IV, rule 7—* Transact- 
ing business — What is—Company having no incomes as such in the citp—Liabiltty to tax and the rate of tax. 
Having regard to the wide definition of the expression ‘ transacting business’ in secticn 113 p 
of the City Municipal Act, a company must be held to be transacting business in the city within the 


meahing of section 110 of the Act even though it does not earn any income as such in the city. Even 
acts of receiving and transmitting goods would fall within the expression ‘ transacting business’. 


A minimum tax of Rs, 25 would be payable under the proviso to rule 7 of the Schedule IV of 
the City Municipal Act by a company transacting business in the city, but with its head-cffice out- 
side the city even if no income is received by the company in the city. Even ‘nil’ income wo 
amount to gross income not exceeding the statutory minimum of Rs. 5,000. 


The Vulcan Insurance Go., Ltd. v. Corporation of Madras, (1929) 58 M.L.J. 337, referred.. 


Case Referred to the High Court by the Chief Judge of the Court of Small 
Causes at Madras, under rule 17, Schedule IV of the Madras City Municipal 
Act, in Application No. 8 of 1951 in M.T.A. No. 33 of 1950 on his file. 


Doraiswamy, for Messrs. King and Partridge for. Appellant. 
V. K. John of Messrs. John and Row for Respondents. 
The Judgment of the Court was delivered by 


Rajamannar, C'.7.—This is a reference under rule 17 of Schedule IV of the Mad- 
ras City Municipal Act. The question referred is whether a company called the 
Indian Leaf Tobacco Development Co., Ltd., is liable to pay company tax to the 
Corporation of Madras for the six half-years commencing from the first half-year 

‘of 1946-47. The Corporation claimed tax at the rate of Rs. 1,000 for each half-year 
on the ground that the paid-up capital of the company exceeded Rs. 20,00,000. 
The company appears to have taken up the extreme position that they were not 
liable to pay any tax at all evidently on the ground that they were not transacting 
any business within the city. ‘The l¢darned Chief Judge of the Court of Small Causes 
held that the company must be deemed to have been transacting business in the 
city during the concerned half-years but he held that the company was not liable 
to pay company tax. 

To understand the scope of the reference it is necessary to refer to certain 
poe of the City Municipal Act. Section 110 of that Act provides for the 
evy of'a tax on companies transacting business within the city in any half-year for 
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not less than sixty days in the aggregate. Under section 113 (1), the expression 
transacts business in section 110 shall be deemed to include the doing of acts of 
business of whatever nature whether isolated or not, such as, soliciting, obtaining, 
or transmitting orders, or buying, making, manufacturing, exporting, importing, 
receiving, transmitting or otherwise dealing with goods. Schedule IV to the Act 
contains rules relating to taxation. Rule 7 relates to assessment of companies. 
It runs as follows :— 


“7, Companies shall be assessed by the Commissioner on the following scale :-— 


- Pad up capital. Half yearly tax. 
Lakhs of rupees. Rs. 
A. Less than one Sia 30 
B. One and more than one, byt less than two oe 50 
C. Two and more than two, but less than three we 100 
D. Three and more than three, but less than five #5 150 
E. Five and more than five, but less than ten Sa 250 
F. Ten and more than ten, but less than twenty c 500 
G. Twenty and more than twenty N p000 


Provided that any company, the head or a principal office of which is notin tbe city and which 
shows that its gross income received in or from the city in the year immediately preceding the year 
of taxation— 


(a) has not exceeded Rs. 5,000, shall pay only Rs. 25 per half year ; . 
(b) has exceeded Rs. 5,000 but has not exceeded Rs. 10,000 shall pay only Rs. 50 per half 


year ; 
(c) has exceeded Rs. 10,000 but has not exceeded Rs. 20,000 ; 
(d) has exceeded Rs. 20,000 shall pay only Rs.: 100 per half 
year; and shall pay per half 


year 100 rupees together with 
a sum calculated at the rate of 
Rs. 25 per half year for every 

5 Rs. 5,000 or part thereof, of gross 
income in excessof Rs. 20,000, 
subject to a maxumum half yearly 
fax of 1,000 rupees. 


Provided further that when a company the head or a principal office of which is not in the 

. city becomes liable to tax for the first time, ıt shall pay in the first year a tax of Rs. 25 ; but if the 

gross income of the company during such year is subsequently found to have exceeded Rs. 5,000, it 

shall pay the tax calculated in accordance with the above-mentioned scale less the initial payment 
of 25 rupees. 

The contention of the company that it is not transacting any business in the 
city can be easily disposed of. According to the company the only transaction 
which the company’s agent looks after in the city is receiving tobacco from up- 
country and sending the same to Bangalore or exporting the same to England. 
The goods, therefore, merely passes through Madras and the representative of 
the company looks after the receipt and the transmission of the goods. ‘The estab- 
lishment, therefore, does not earn any income as such. Assuming that these facts 
are true, nevertheless the company must be held to be transacting business in the 
city because of the wide definition of that expression under section 113. Even 
acts of receiving and transmitting of goods would fall within the expression “ tran- 
sacting business”. We agree with the Jearned Chief Judge that the company can- 
not escape from liability to pay company tax. 


The question then is as to the rate. Though the company did not specifically 
claim the benefit of the proviso to rule 7 extracted above, having regard to their 
extreme contention that it was not liable to any company tax whatever, it is clear 
that by the time the matter came up to the Court of Small Causes for disposal, the 
company did claim its benefit. The question, therefore, is whether the company 
is entitled to the benefit of the proviso, and if so, to what extent. It is common 
ground that the head or principal office of the comparty is not in the city of Madras 
and that it is in Calcutta. The other condition which must be fulfilled before the 
company can be entitled to the benefit of the proviso is that it must show 


23 
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‘that its gross income received in or from the city in the year immedi- 
-ately preceding the year of taxation has not exceeded Rs. 5,000. If it has 
not excéeded Rs. 5,000, the rate is only Rs. 25 per half year; if it has 
-exceeded Rs. 5,000 but not Rs. 10,000 it is Rs. 50 and soon. It is clear 
that before the company can be held to be entitled to the benefit of the proviso 
it must establish two things, namely, (1) that its head or principal office is not in 
the city and (2) that its gross income received in and from the city in the relative 
year has not exceeded a particular sum. In this case owing to the peculiar nature 
‘of the business transacted by the company in Madras the company says that no 
tmcome was received in or from the city in the relevant years. Though there was 
a suggestion that the company was suppressing their accounts, we agree with the 
learned Judge, that the company are doing nothing like that. They did produce 
the only books which they had with them, namely‘the stock books. Other account 
books they could not produce. The nature of the business did not demand the 
keeping of accounts in the ordinary way. There was no cash transaction, there 
was no receipt or transaction of cash in or from the city. In these circumstances, 
the quotes arises whether the second condition of the proviso can be held to be 
satisfied. After some hesitation, we have come to the conclusion that in a peculiar 
case, like this, the gross income received in or from the city which is nil should 
be deemed to be a sum not exceeding Rs. 5,000. The result is that the company 
would be liable to pay the minimum tax of Rs. 25 per half year. We have arrived 
at this conclusion partly because of the result that would follow if we hold that the 
company was not entitled to the benefit of the proviso. As the company must be 
deemed to have been transacting business in the city it would be liable to company 
tax, if the proviso is not applicable, then the company ‘should be assessed under 
the: main proviso namely on its paid up capital that would lead to the anomalous 
position that a company having a paid-up capital of over twenty lakhs of rupees 
and having its principal office outside the city would be liable to pay at the rate of 
Rs. 1,000 per half year if it did not earn any income in or from the city. But it 
„would have to pay Rs. 25 if it earned Rs. 4,000 during the period. Surely, this 
contingency could not have been contemplated by the Legislature.. To avoid this 
anomaly, we think we would be justified in accepting the other interpretation, 
namely, that even ‘nil’ income would amount to gross income not exceeding 
Rs. 5,000. The observations in a decision of a Division Bench in The Vulcan Insu- 
rance, Co., Lid. v. The Corporation of Madras, can be used to some extent in support 
of the view we have taken. In that case a company which had no office within 
«the city in the year of taxation through an agent and had not in any manner 
transacted business or received any income from the city during the year imme- 
diately preceding the year of taxation-was held to be entitled to claim the benefit 
of the proviso to rule 7, Schedule IV of the Taxation Rules under the City Municipal 
Act. Venkatasubba Rao, J., poses the question : j 
“ Let us suppose that a company did transact business in the city in the preceding year but that 
its income was ‘nil’. Does the proviso apply or not? Mr. Rajamanickam concedes that it does. 
That also seems to be the view of the learned Judge. The distinction according to them, is not bet- 
ween no income and some income but the decisive test is, whether the company transacted or not 
its business in the city. E É : 
The learned Judges in that case eventually held that the proviso applied to the 
Sonne and they also observed that when there was an ambiguity in the language 
of a fiscal enactment the benefit of the doubt should always be given to the subject. 


We cannot agree with the learned Chief Judge of the Court of the Small Causes 
that if no income is received by a company transacting business in the city but 
whose head office is outside the. city no tax is payable not even the minimum. 
We hold that in such a case the minimum tax of Rs, 25 would be payable under 
the proviso to rule 7 of Schedule IV.’ 


Dr. John complained that the company had not discharged the onus which 
lay on it of proving that their gross income fell within one of the categories in the 
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proviso to rule 7 by producing all their account books. We do not think that 
it is a just complaint. We have no reason to doubt the statement of the 
-company that the only business transacted by them during the relevant years was 
such that there could be no gross income in respect of it. i 


The reference is answered accordingly. 
R.M. —— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice VENKATARAMA AYYAR. 


Pera Naidu and another .. Petitioners* 
U. 
Soundaravalli Ammal and others .. Respondents. 
Givil Procedure Code (V of 1908), Order 21, rules 100 and 101—+Scope of—Persons in juridical possession 
only—If entitled to applyp—Co-sharer in exclusive possession—Other co-sharers, if can apply. 


The object of rules 100 and 101 of Order 21 of Civil Procedure Code is to sustain the possession 
of persons who were not parties to the suit and who are in possession on their own account or on be- 
half of others who are not the judgment-debtors. The scope of the enquiry under these rules is limited 
to finding whether the applicant was in possession at the time of delivery. If that is found, he has 
to be restored back to possession. That clearly indicates that what the Court is concerned with 
is actual possession. Any question of juridical possession would be foreign to the nature and the 
purpose of the enquiry. 

Where there are no allegations of actual possession by the applicants and of disturbance thereof, 
Order 21, rule 100, has no application. 


Where lands are leased, both landlords and tenants are in possession and both can take action 
under Order 21, rule roo. But when one co-sharer is in possession of property and appropriates 
the whole income for himself, it cannot be said that the other co-sharers are in actual possesion of 

‘a3 j 


the property, though for certain purposes the possession of one co-sharer may be regard uridical 
possession of other co-sharers. i 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of Madurai, 
dated 27th February, 1951, and made in E. A. No. 443 of 1949, in E. P. No. 338 
of 1949, ia O.S. No. 109 of 1947. 


K. S. Champakesa Aiyangar and K. G. Srinivasan for Petitioners. 
K. S. Ramamoorthy and K. Vaitheeswaran for Respondents. 


The Court delivered the following i $ 


Jupomenr.—This is a petition to revise the order of the Subordinate Judge, 
Madurai, dismissing an application preferred by the petitioners under Order 21, 
rule 100 of the Civil Procedure Code as incompetent. The properties which are 
the subject-matter of these proceedings are lands which were purchased by the 
second respondent Ramaswami Naicker, at a sale held by the Madarar Rannad 
Central Co-operative Society. The first’ respondent Soundaravalli Ammal filed 
O. S. No. ‘109 of 1947, Subordinate Judge’s Court, Madurai, for recovery of these 
and other properties on the ground that they formed part of the Valayapatti Zamin, 
and that she became entitled to them as reversioner. Ramaswami Naicker was 
impleaded as the 76th defendant in that suit and though he filed a written statement 
raising several pleas, he eventually abandoned the contest and an ex parte decree 
was passed against him. In.execution of that decree, the first respondent obtained 
possession of the lands. The petitioners thereupon filed E. A. No. 443 of 1949, 
under Order 21, rule roo of the Civil Procedure Code and as the point for decision 
‘in this revision is whether this petition as framed is maintainable, it is necessary 
to set out the allegations contained therein. The averments in the petition are 
that the two petitioners are brothers of the second respondent that they are all 
members of a joint undivided Hindu family; that the lands in question were 
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purchased with joint family funds, though the sale deed itself was taken in the 
name of the second respondent, that accordingly the petitioners were entitled to 
two-third share therein, that though the second respondent was the eldest member, 
he was not the manager of the joint family and that in consequence the decree 
passed against him in O. S. No. 109 of 1947 and the execution proceedings taken 
thereunder were not binding on them. The petition then alleges that the first 
respondent 


“ managed to get an endorsement on the delivery warrant as if, the properties in the schedule 
had been delivered to her ; there has been no real delivery and the delivery if any cannot bind the 
petitioners who are not parties to the suit” ` 

LJ 


and that: 


“though actual delivery has not been made and though the delivery cannot affect the rights 
of the petitioners, the petitioners apprehend that the return of delivery on the warrant of delivery 
might be improperly used for the purpose of ousting the petitioners from possession of the properties. 
The prayer in the petition is that “ this Honourable Court should be pleased to hold, if it is of opi- 
nion that there has been actual and -effective delivery of the properties to the first respondent, that 
the delivery cannot affect the rights of the petitioners to ion of the schedule properties, order 
re-delivery of the same to the petitioners and direct the first respondent to enforce her rights if any 
against the second respondent by means of a partition suit”. 


The Subordinate Judge dismissed the application on the preliminary ground that 
as the petitioners contended that there had in fact been no dispossession, it was 
not maintainable under Order 21, rule 100. 


The petitioners question the correctness of this order. They contend that it 
proceeds on a misapprehension of the true scope of the petition; that while the 
stand taken by the petitioners was that there was no dispossession they also prayed 
for an appropriate relief if it should*turn out that in fact there had been real deli- 
w : ane what was claimed in the petition was, therefore relief in the alternative 
and that that was in law competent ; and that the order of the Subordinate Judge 
dismissing the petition without any enquiry is in consequence illegal. In support 
of this contention the decision in Jagannath v. Fasiuddin!, was relied on. There, 
the facts were that in execution of a decree for possession against the judgment- 
debtor who owned 7/72 share in an estate, the decree-holder took delivery of the 
whole of certain plots. The co-owners of the judgment-debtor filed an application 
under Order 21, rule 100, wherein they alleged that in spite of delivery they con- 
tinued to be in actual possession of the lands. They also prayed in the alternative 
that if it was found that there was dispossession, they might be restored to possession. 
The District Judge held that they were in actual possession and that tHe decree- 
holder had obtained only: symbolical delivery and on those findings, passed an 
order for joint possession of the petitioners along with the decree-holder. The 
latter took up the matter in revision to the High Court and contended that as the 
applicants had admitted that their possession had not been disturbed, the peti- 
tion under Order 21, rule 100, was incompetent. In rejecting this contention, 
Niyogi, J., observed : 


“When a party isin doubt as to his legal right to apply under Order 21, Rule 100, Civil 
Procedure Code, he can well invite the Court to pronounce its opinion and his competency to apply 
would depend upon the nature of the Court’s opinion. When a party comes to Court with an 
alteraative case, the Court cannot non-suit him by refusing to consider his alternative case which 
gives him in reality a right of action ”. a o 
Mr: K. Vaiteeswaran, the learned Advocate, for the contesting respondent, disputes 
the correctness-of these observations. He contends that in an application under 
Order 21, rule 100, the only question that could be investigated is whether there 
had been dispossession ; that the possession contemplated in the rule is actual 

possession that as the petitioners were never in actual possession, there could be 
no question of dispossession under that Rule; that further as the petitioners 


. 
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maintained that their possession was not in fact disturbed they were not entitled 
to present an application under Order 21, rule roo and that a question of alter- 
native relief could not arise in proceedings under that rule. 


It is necessary at the outset to find out what the true position is on the facts 
as alleged in E. A. No. 443 of 1949, which facts must of course be assumed to be 
true at this stage as the application has been dismissed on demurrer, According 
to the petition, the lands mentioned in the application belonged to all the three 
brothers as joint family property. There is no allegation that the petitioners 
were either in actual possession thereof along with the second respondent or were 
in enjoyment of profits realised therefrom. Indeed it does not appar from the 
petition that the applicants are in receipt of any income as members of a joint 
family. Even in the prayer what is claimed is that the delivery could not affect 
“ the right of the petitioners to possession of the schedule properties.” It is clear 
from the above the petitioners did not set up a case of actual possession of the 
lands ; they only alleged that they were in legal possession as members of a joint 
family and their complaint was that the delivery proceedings were an interference 
with that possession. 

Mr. K. S. Champakesa Iyengar, the learned Advocate for the petitioners 
contends that the possession contemplated by Order 21, rule 100, is not limited 
to exclusive possession, that it would include also joint possession and that it is 
therefore competent to a member of a joint family to complain of dispossession 
under Order 21, rule 100. In support of this position he relied on the decision 
in Radha Gobinda ‘Missir v. Raghunath Missir!. ‘There the facts were that a decree 
was passsed against a member of a Mitakshara joint family and in execution thereof 
the decree-holder purchased the properties in dispute and got into possession 
thereof. A transferee from one of the members of the family who was not a party 
to the decree applied under Order 21, rule 100, for restoration of possession. It 
was held that that provision applied not merely to persons who were in exclusive 

ession but also in joint possession of properties. The learned Judges Mookerjee 
and Beachcroft, JJ., approved of the decision in Govinda Nath v. Kesava*, where 
Muttuswami Ayar, J., had held that: 

‘ a claimant, who has an interest in the land of which possession has been delivered, either as a 

member of the family or otherwise and who is affected by the delivery of possession as he himself 
is in possession, is really a person who is in possession in respect of his own interest though jointly with 
the judgment-debtor, and, he can, consequently, claim to be in possession of the property’on his own 
account within the meaning of section 331 of the Code of 1882”. 
This decision was followed by Panckridge, J., in Indubhushan Das v. Haricharan 
Mandal®, by Das, J., in Ram Kishun Singh v. Damodar Proshad* and by Niyogi, J., 
in Jagannath v. Fasiuddin®. These authorities clearly establish that a person in 
joint possession is competent to maintain an application under Order 21, rule 100 ; 
but nevertheless it is necessary that that person must have been actually in pos- 
session before he could apply under this rule. As already stated, there is no aver- 
ment that the petitioners were themselves cultivating the lands or had leased the 
lands and were in receipt of rents. No authority had been cited that Order 21, 
‘rule 100, would be applicable in such circumstances. In Radha Gobinda Missir v. 
Raghunath Missir!, cited by the petitioners, it is observed : 

“The Court below has found as a fact that the claimant was in joint possession of the property 
along with the judgment-debtor’”’. 

In Jagannath v. Fasiuddin®, again it is stated that: 

“ the objectors were solely in possession since 1932, 1.2., for 3 years before the delivery of posses. 
sion to the decree-holders.”” 

The facts in Indubhushan Das v. Haricharan Mandal, and Ram Kishun Singh v. Damodar 
Proshad*, would appear to be similar. The present case ciff:rs fron the above 
decisions,-in that the petitioners did not have at any time actual possess on or enjoy- 
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ment of the lands. Mr. K. S. Champakesa Iyengar contends that for Order 21, 
rule 100 to apply, it is not necessary that the petitioners should have actual possession, 
and that it would be sufficient if they had juridical possession. And he relied on 
the decisions wherein landlords who had put’ lessees in possession -of the properties, 
were held entitled to file an application under Order 21, rule 100, even though 
they were not themselves in physical possession. Wide Mancharam v. Fakirchand* 
and Brajabala’ Devi v. Gurudas Mundle*. It is contended that on the same principle- 
when one co-owner has been dispossessed it is competent for another co-owner to 
maintain an application under Order 21, rule 100, even though he was not in actual 
possession. 

This argument, though plausible, is untenable having regard to the true scope 
of Order 21, rules 100 and 101. The object of these rules is to sustain the pos- 
session of persons who were not parties to the suit and who are in possession on their- 
own account or on behalf of others who are not judgment-debtors. The scope: 
of the enquiry under these rules, is limited to finding whether the applicant was 
in possession at the time of delivery. If that is found, he has to be restored back 
to possession. That clearly indicates that what the Court is concerned with is 
actual possession. Any question of juridical possession would be foreign to the: 
nature and purpose of the enquiry. It was observed in Radha Gobinda Missir v. 
Raghunath®, that the effect of an order under Order 21, rule 101, was to restore the 
status quo before delivery was effected so far as the applicant was concerned. That 
will have a practical value only if the applicant was in actual possession of the- 
property or was in receipt of income therefrom. If he had neither, the resto- 
ration will mean nothing to him. If his position after delivery remained precisely 
what it was before, an order under rule 101 cannot yield him any benefit. It is 
on this principle that the authorities have held that where a decree-holder obtains. 
merely symbolical possession an application under Order 21, rule 100, is not main- 
tainable. Vide Ibrahim Mullick v. Ramjadu Rakshit*, Gostha Behari v. Indra Chandra® 
and Ma Aye Tin v. E. A. Rice and Trading Co. In these cases the delivery which 
was symbolical had not interfered with the actual possession of the applicants 
and there was no dispossession. In the present case, which is their converse, 
the delivery which is actual has not interfered with the juridical possession 
of the applicants and therefore, there is no dispossession. The decision in 
which landlord was held entitled to file an application under Order ar, 
rule 100, when the person actually dispossessed was the tenant do not form 
an exception to this rule. There the receipt of the rent by the landlord 
is tantamount to actual possession by him. The position might be thus stated 
when lands are leased ; both the landlord and the tenant together share the 
produce in such proportion as they agree; both of them are thus equally 
in possession and both of them are entitled to take action under Order 21, 
rule 100. But when a co-sharer in possession appropriates the whole income for 
himself it cannot be said that the other co-sharers are in actual possession of the 
. lands. It is true that for certain purposes the possession of one co-sharer may be 

regarded as the possession of the other co-sharers. But that, however, is juridical 
possession and Order 21, rule 100, is concerned with actual possession. My con- 
clusion is that where there are no allegations of actual possession by the applicants 
and of disturbance thereof, Order 21, rule 100, has no application. This PP course 
does not prevent the applicants from establishing their rights in an action. The 
bar is only with reference to the special procedúre prescribed in Order 21, rule 100. 


In this view, it is unnecessary to consider whether the observations in Jagannath 
v. Fasiuddin’, that an applicant under Order 21, rule 100, is entitled to claim relief 
in the alternative can be accepted as a correct statement of the law. That would 
be the position under the general law cannot be disputed. That is provided in 
Order 1, rule 3. But that rule presupposes that the Court has jurisdiction to grant 
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either of the reliefs, though which of them should be granted, would depend on 
the findings to be given at the trial. But where the Court has jurisdiction to grant 
one of the reliefs, but not the other, can it be said that there is any right in the 
party to claim relief in the alternative in that Court? In B. @ N. W. Railway 
Co., Lid. v. Sadaram1, a suit was instituted against two persons in respect of one of” 
whom the Court had no jurisdiction. It was contended on behalf of the plaintiff 
that as Order 1, rule 3, authorised alternative reliefs to be claimed, the suit was 
maintainable as against both the defendants. In overruling this contention, Wood-- 
roffe, J., observed : : 

“In my opinion, Order 1, rule 3, has no bearing on the case. That rule of the Order is a 
provision which relates to a joinder of parties; and it assumes the existence of a suit in a proper forum, 
the Court having jurisdiction to try the suit. If the Court has such jurisdiction, then Order 1, rule 
3, May come into play ”. : 

In other words, Order 1, rule 3, must be read subject to other provisions. ‘There-. 
fore, the question is not whether under the general law the petitioners are entitled’ 
to claim relief in the alternative, but whether they are entitled to do so in a proceed- 
ing'under Order 21, rule 100. Now what are the reliefs that can be granted under- 
that rule? Ifthe applicant proves that he was dispossessed, he would be entitled 
to an order for restoration under Order 21, rule r01. If not, his petition would 
stand dismissed. What then is the alternative relief that can be granted in such: 
a petition? It is argued. that the Court might in holding that there has been no. 
dispossession declare that the delivery proceedings did not affect the rights of the- 
petitioner. Such an order is clearly outside the scope of Order 21, rule ro1. Vide 
Md. Abdul Rahim v. Parashram*. It cannot therefore be claimed in a petition under 
Order 21, rule 100. Moreover, such an order would serve no practical purpose- 
because the position would be the same even without such an order, as the peti- 
tioners are not parties to the execution proceedings. In Jbrahim Mullick v. Ram- 
jadu Rakshit®, the petition under Order 21, rule 100, was framed precisely as in + 
the present petition and the decision was that such a petition was not maintainable. 
With respect, I agree with that decision. 


In the result, the order of the Subordinate Judge dismissing E.A. No. 443 of 
1949 is affirmed and this revision petition is dismissed with costs. 


R.M. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
P. A. C. Ramaswami Raja, Rajapalayam .» Applicant* 
- v. 
The Commissioner of Excess Profits Tax, Madras. .. Respondent. 


Excess Profits Tax Act (XV of 1940), section 8 (1) and (5)—Scope of—Mode o computation o ~ 
dard profits in case of change of ownership of business—Change in volume of business or i of pron ye 
relist applicable. : 

Section 8 (1) of the Excess Profits Tax Act enacts the general principle, that if there is a chan 
in the person carrying on the business, notionally it involves as from the date of such change a dee 
continuance of the business and the commencement of a new business. ‘The effect of it is that a new 
chargeable accounting period should be automatically started for the business and the standard profits 
must also be determined afresh. The change in the n carrying on the business, which, of course 
entails the change of ownership may be brought about by various causes. In such contingencies 
the other sub-clauses of section 8 provide for the method of computation of standard profits and also 
fix the point of time at which the standard profits should be ascertained. 


Sub-section (5) of section 8 lays down the method of computation of standard profits i 
transfer of part Pa business, of the part transferred and the part not trañsferred:. The fib dane. 
does not provide for relief on occurrence of deficiency of profits. - 
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The consequences for which section 8 (1) provides, namely, the discontinuance of a business and 
the commencement of a new business are dependent upon a change in the persons carrying on a busi- 
ness, A person may carry on more than one business, but all the business carri¢d on Ly bim are 
treated as one unit for the purpose of assessment under the Act. The section dces rot provide that 
if a part of the business of an assessee is cut out or is dropped, and he continues to cariy cn tbe re- 
maining business, the business so continued should be treated as a new business. The 1cea urder- 
lying the section is that so long as there isno change in the ownership of tke business, and the 
business continues whether in a dwindled or panded form, the section has no application. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 
66 R. A. No. 799 (Madras) of 1950-51 on its file. 


T. V. Viswanatha Ayyar for Applicant. 
C. S. Rama Rao Sahib ‘for Respondent. 


Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—This reference under section 66 (1) of the Income-tax 
Act raises a nice and interesting question of law under the Excess Profits Tax Act. 
The questions as framed by the Appellate Tribunal do not bring out the conten- 
tions raised by the parties on the facts as stated by the Appellate Tribunal. We 
have therefore, with the consent of the counsel, modified question No. 2. The 
questions as modified are :— ; 


(1) Whether the Tribunal is right in law in holding that section 8 (5) of 
the Excess Profits Tax Act applied to the facts and circumstances of this case. 


(2) Whether the Tribunal was right in directing that the deficiency in the 
assessee’s business for the chargeable accounting period ended 31st March, 1944, 
viz., Rs. 28,621 could be set off against the earlier profits only by apportioning 
the profits of money lending and managing agency busjness ? 


Prior to Ist April, 1943, the assessee was carrying on two businesses; one, money- 
lending, and the other, managing agency business of Rajapalayam Mills, Ltd. 
He was assessed, to Excess Profits tax in respect of his two businesses. On gist 
March, 1943, however, a private limited company called Ramco Agencies, Ltd., 
was appointed as managing agents of the Rajapalayam Mills, Ltd., by a resolution 
of that Company in the place of the assessee. The assessee before that, had re- 
signed or relinquished his office. The excess profits of the two businesses till 31st 
Mareb, 1943, amounted to Rs. 1go lakhs, and tax was levied on that amount. The 
chargeable accounting period with which we are now concerned, is the period 
commencing from rst April, 1943 and ending with gist March, 1944. The assessee 
continued his money lending business, which showed a deficiency of Rs. 28,261 
during this chargeable accounting period. The assessee claimed to set off this 
deficiency against the profits on which tax was paid prior to 31st March, 1943, 
under section 7 of the Excess Profits Tax Act, and also claimed a refund.on account 
of the deficiency. This claim was rejeeted by the Excess Profits Tax Officer and 
the Appellate Assistant Commissioner on the ground that there was change in 
the persons carrying on the business within the meaning of section 8 (1) of the Excess 
Profits Tax Act and that therefore the money lending business continued by him 
was a new business on and from 1st April, 1943 : the deficiency, therefore, in res- 
pect of this new business could not be set off against the discontinued business 
carried on prior to 31st March, 1943. On appeal to the Tribunal, it was held 
that the business which was continued namely the money-lending business could 
not be treated as a new business under section 8 (1) of the Act. The Tribunal, 
however, was of the opinion, that the provisions of section 8 (5) of the Act and 
the proviso thereto applied: to the -case,-and -therefore directed the determination 
of the profits for the transferred managing agency business and the non-transferred 
money lending business and allowed a set-off of the deficiency of. the non- 
transferred money lending business for the chargeable accounting period against 
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‘the excess profits, if any, of the same business prior to 31st March, 1943. At the 
instance of the assessee, this reference was made to this Court for opinion.” ~ 


In dealing with the questions raised and the arguments advanced by the counsel 

-on both sides, it may not be out of place to consider the background or the setting. 
in which the provisions of the Act relied on before us have to be construed. The 
-charge under the Excess Profits ‘Tax Act is not on an absolute amount of the profits 
of the business but is on the excess of profits in a chargeable accounting’ period 
over the standard: profits. The standard profits of a business have to be ascer- 
tained for purposes of comparison with the profits of the chargeable accounting 
iod, in accordance with the provisions of the Act. Section 6 (4) of the Act 

es the minimum amount of the standard profits at rupees thirty-six thousand 
in any case in which the standard profits computed in accordance with. sub- 
‘section (1) aré less than this sum. Peculiarity of the Act is, ‘ business’ includes 
all businesses carried on by the same person, and they are all treated as one busi- 
mess or one unit for the purpose of the Act. (Vide second proviso to section 2 (5), 
‘definition of ‘ business’.) Section 7 provides for relief in favour of the assessee on 
‘occurrence of deficiency of profits, section 8 deals with succession .and amalga- 
mation of business as well as transfer. The underlying principle of section 8 (1) 
is that the business remains the same, although the person or persons by whom it 
is carried on may have changed. It may not be accurate to say, as contended by 
Mr. Ramarao Sahib, that the taxes are levied on the business alone irrespective 
-of the person who carried on-the business. It will be difficult to accept such an 
extreme proposition, for the reason that it is somewhat inconceivable that profits 
‘could be earned by the carrying on the business that earns the profits of the 


business and not the busmess in the abstract. This Court had occasion to’ 
consider this point in Commissioner of Excess Profits Tax v. Fivaraj Topun & Sons}, 
. where it was pointed ‘out that even under the Excess Profits Tax Act the assessment’ 


‘of the tax is on the person carrying on the business, in the same manner as under 
the Indian Income-tax Act. . 


The first question referred to us does not require serious consideration. Sec- 
ition 8 (1) enacts the general principle, that if there is a change in the person carrying 
‘on. the business, notionally it involves as from the date of such change a discon- 
tinuance of the business and the commencement of a new business. The effect, 
of it is that a new chargeable accounting period should be automatically started 
for the business and the standard profits must also be determined afresh. It is 
as if the business was started for the first time, though notionally as on the date 


of the change. ‘ The other sub-clauses of section 8 contain exceptions to the general - 


rule, andprovide the method of computation of standard ‘profits under different 
‘circumstances. The change in the persons carrying on the business, which, of 
course, entails the change of ownership may be brought about by various causes, suçh 
as death or retirement as in the case of a partnership or by succession or by amalga- 
mation’ of two or more businesses. In such contingencies the other sub-clauses 
of section 8 provide for the method of computation of standard profits and also 
fix the point of time at which the standard profits should be ascertained. Section 
8 (5). deals with a case where part of a business is transferred.as a going concern 
on or after 1st September, 1939. In such an event, the part of the business trans- 
ferred and the part of the business not transferred are each treated, for the 
‘purpose of computation of standatd profits, as a continuation of the original busi- 
ness. Sub-section (7) of section 8 provides for the method of adjusting the deficien~ 


„Cies of profits in respect of a chargeable accounting period in a case where a part- 


mer of a firm carrying on business dies. 


. In our opinion, the Appellate. Tribunal, did not pay sufficient attention to 
the language of section 8 (5) and’ fell into an error in assuming that that sub-clause 


provided for relief on occurrence of deficiency of profits. The only object ot the 
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provision-is to lay down the method of computation of standard profits in a case 
of transfer of part of a business, of the part transferred and the part not transferred. 
Further, the Appellate Tribunal failed to appreciate that on the facts no question 
of transfer of the managing agency business by the assessee to Ramco Agencies 
was involved, as is obvious even from the statement of the facts by the Appellate 
Tribunal. The rights under the agreement appointing the assessee as a managing 
agent could not be transferred, and were, in fact, not transferred. All that happened 
was that the assessee resigned or relinquished his agency and thereafter the Raja- 
palayam Mills appointed on gist March, 1943, Ramco Agencies, Ltd., as their 
managing agents. These facts make it abundantly clear that there was no trans- 
fer of the business of managing agency by the assessee to Ramco Agencies, Ltd. 
The authority to act as managing agents was derived by Ramco Agencies, Ltd., 
under the order of appointment of 31st March, 1943, which was made in pursuance 
of the resolution of the Company. It is therefore an independent business which 
the Ramco Agencies, Ltd., acquired after the termination of the agency of the 
assessee. ‘There is no continuance of the business of the assessee by the Ramco 
Agencies, and the Ramco Agengies never derived any right or authority under 
transfer made by the assessee. The business carried on by Ramco Agencies, Ltd. 

may be a similar business but not the same business of the assessee. It is there- 
fore impossible to accept the view of the Appellate Tribunal, that the case falls 
under section 8 (5) of the Act. Indeed, Mr. Ramarao Sahib, learned counsel for 
the Commissioner, could not seriously support the view of the Appellate Tribunal. 
It follows therefore that the answer to question No. ı must be in the negative. and 
in favour of the assessee. 


' If section 8 (5) is ruled out, what is the position with reference to the relief 
claimed by the assessee in respect of the deficiency? Mr. Ramarao Sahib relied 
strongly on section 8 (1) and contended that there was a discontinuance of the 
business and the commencement of a new business on and after 1st April, 1943, 
as the assessee’s managing agency business came to an end. If section 8 (1) has 
no application, it cannot be doubted that the assessee would be entitled to relief 
under section 7 of the Act. The qucsrion therefore seriously debated and stre- 
nuously argued on behalf of the department was that, though there was no 
change in the persons carrying on the business, as the assessee’s managing agency 
business terminated, the business continued by him thereafter, viz., the money 
lending business, could not be treated as the same business and therefore he 
was not entitled to relief under section 7, but that the business continued by 
him after 1st April, 1943, namely, the money-lending business, must be treated 
` ag a new business which commenced as and from ist April, 1943. In our 
opinion, the argument advanced overlooks the clear language of the discontinu-. 
ance of the business and the commencement of a new business are 
dependent upon a change in the persons carrying on a business. A person 
may carry on more than one business, but all the businesses carried on by 
him are treated as one unit for the purpose of the assessment under the Act. 
The section does not provide that if a part of his business is cut out or is dropped 
and he continues to carry on the remaining business, the business so ‘continued 
should be treated as a new business. During the chargeable accounting period 
there is no alteration of the “ business ” but even that apart, there is no change in 
the persons, carrying on the business. The same person, the assessee, continued 
the money lending business, though he was deprived of the managing agency busi- 
ness. Change in the persons implies that there is a change in the ownership, which 
may be brought about either by death or by amalgamation, or it may be by transfer, 
or any other mode known to law. So long as there is no change in the persons 
who carry on the business, the consequences envisaged in the section would not follow. 
There must be a continuity of the ‘ business’ whether that business comprised of 
more that one business or was a single business. A person need not continue to 
‘carry on, all the businesses. It may be that he may find during the chargeable 
accounting period that particular business is not lucrative, and may therefore close 
that business and continue the remaining business. As the tax is on the ‘ business ° 
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carried on by a person, it does not matter whether that business was restricted 
in its scope, by cutting out parts of the business or was enlarged in its scope by 
additions. The totality of the profits earned during the chargeable accounting 
period in respect of all the businesses whether they be less or more than in the previous 
period should be taken into account in arriving at the profits for the purpose of assess- 
ment under the Exce$s Profits Tax Act. The idea underlying the section, it seems 
to us, is that so long as there is no changé in the ownership of the business and the 
business continues whether in a dwindled or expanded form, the section has no 
application. The argument of the learned counsel assumes that in respect of the 
managing agency business which was owned by the assessee till 31st March, 1943, 
such business was continued by the new managing agent, and therefore there was 
commencement of a new business. As pointed out already, it is not the assessee’s 
managing agency business that devolved upon the new managing agent. The 
new managing agent obtained his business and derived his authority by the appoint- 
ment made by the Company on gist March, 1943. We think therefore that the 
Tribunal was right in holding that section 8 (1) had no application. 


If sections 8 (1) and 8 (5) are excluded, it logically follows that section 7 of the 
Act should be applied, and the assessee must be given relief in accordance with 
that section. Our answer therefore for the second question is in the negative and 
in favour of the assessee. As the assessee has succeeded, he is entitled to his costs, 
which we fix at Rs. 250. 


R.M. — Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnR\. Justice Govinpa MENON AND Mr. Justice BASHEER AHMED 
SAYEED. 


S. T. M. Vairavan Chettiar .. Appellant* in all the appeals. 


D. 
R. M. Rayalu Ayyar, N ami Ayyar & Co., through 
its partner N. M. R. Venkatakrishna Iyer .. Respondents in all the appeals. 
eT E of mortgage-debt—Realisations by Receiver—How to be apportioned— 
Court-fee—If Government has any preferential claim—Subsequent attachments—Effect of. 

Ordinarily, where a Receiver is appointed in a mortgage-suit, all the realisations made by the 
Receiver should go to the credit of the mbrtgagee if the Receiver is appointed for the purpose of the 
suit-debt, . 

Where, however, the mortgage-debt becomes split and the title to the properties becomes vested 
in different persons, the realisations by the Receiver will have to be apportioned according to the 
respective rights of the parties concerned. i 


Case-law reviewed. 
Quasre :—Whcether the Government has any preferential right over the amount in respect of 
Court-fee payable to it? e.. 


Subsequent attachments will be of no effect, against the claims of the mortgagee. 

Appeal against the order of the Court of the Subordinate Judge of Mathurai, 
dated the roth September, 1951 and made in E.A. No. 391 of 1951, in E.P. No. 
153 of 1944, in O.S. No. 75 of 1934. 

K. S. Ramabhadra Ayyar for Appellant in all the Appeals. 

A. Sundaram Iyer and C. S. Rama Rao Sahib for Respondent. .« 

The Court delivered the following- 

Jupcment.—Of these six C.M.As., only two are very material for the purpose 


' of this judgment. One of these two is C.M.A. No. 554 of 1951 which is against 


the order of the learned Principal Subordinate Judge of Mathurai dismissing the 
application of the appellant—13th defendant, praying for an order to send for 
an amount. equal to the balance yet due under the decree from the amount in 
court deposit, being the sums deposited by the Receiver in the suit, to the execution 





* A.A.O. Nos. 554, 555» 559 and 662 of 1951 
and 213 and 214 of 1950. goth March, 1953. 
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side and for ordering payment of the same to the decree-holder in the suit in satis- 
faction of the decree. 


. The other is C.M.A. No. 555 of 1951 which is against the order of the same 
principal Subordinate Judge of Mathurai in E.A. No. 391 of 1951 which was a petition 
by the same appellant under section 47 of ‘the Civil Procedure Code for recording 
full satisfaction of the decree. These two applications have been filed in O.S. No. 
75 of 1934 and they have been disposed of by a common order, dated 10th September, 
1951. Both these petitions were dismissed by the said learned Subordinate Judge 
with costs to the respondent-decree-holder. The learned Subordinate Judge 
held that, in the circumstances and for the reasons set out by him in his order, no 
amount could be sent for at that stage in discharge of the decree in O.S. No. 75 of 
1934 as requested by the appellant—13th defendant. The 13th defendant as peti- 
tioner in those two applications aggrieved by the said order has now preferred 


these appeals. 

The suit O.S. No. 75 of 1934, out of which the appeals before us have arisen, 
and the prior suits, O.S. No. 114 of 1925 and O.S. No. 91 of 1938 which are all 
connected, have passed through many vicissitudes during the long period ending 
with the filing of the present appeals as well as C.M.As. Nos. 559 and 662 of 1951. 
C.M.A. Nos. 559 ànd 662 of 1951 and C.M.A. Nos. 213 and 214 of 1950 are also 
disposed of by this judgment. The entire facts relating to the above suits and the 
various proceedings that arose therefrom have been somewhat elaborately set 
out by Subba Rao and Chandra Reddi, JJ., in their judgment in Vatravan Chettiar v. 
R. M. R. Nagaswami Ayyar & Co.1 We think it unnecessary to traverse the same facts 
jn this judgment. It would be sufficient for us to consider the specific points raised 
‘by the learned counsel on both the sides in these two appeals and to decide them, 
in the light of the background facts referred to above. 


Mr. K. S. Ramabhadra Iyer, appearing for the appellant in both these appeals, 
thas raised in the first instance the contention that when a Receiver is appointed for 
a particular debt, at the instance of a decree-holder, it is not open to the decree- 
holder to say that that decree-debt cannot have priority over other claims in res- 
pect of the amounts collected by the Receiver during the course of his management 
of the property in respect of which he was appointed Receiver. It is pointed out 
by Mr. K. S. Ramabhadra Iyer that the Receiver referred to by him was appointed 
in L.A. No. 952 of 1939 in O.S. No. 75 of 1934'in respect of the entire properties 
and not for the half share of the suit properties as contended by the counsel for 
the respondents. Mr. Ramabhadra Iyer has taken us through the application 
filed in'I.A. No. 952 of 1939 the affidavit of one of the partners of the plaintiff’s 
firm and also the relevant paragraphs of the order in I.A. No. 952 of 1939 in sup- 

ort of his contention. On a consideratian of all these materials referred to by 
Mr. Ramabhadra Iyer and the, appellate decree passed against the half share 
of the present appellant and his father and reported in a common judgment in 
Muthia Chettiar v. Rayulu Ayyar, Nagaswami Ayyar & Co.*, we do not think that it 
is possible-for us to agree with the learned counsel for the appellant that the entire 
amount collected by the Receiver should be available for the satisfaction of the decree 
outstanding against the appellant. As the appellant and his son Shanmugha were 
made liable only to the extent of half the decree amount but to pay the full interest 
and the plaintiff-decree-holder has already purchased and become entitled to the 
other half share under the partition decree dated.g1st July, 1944, the amount 
available towards adjustment of the liability of the appellant would only be half 
the monies collected by the Receiver. 


Mr. K. S. Ramabhadra Iyer has invited our attention to a series of decisions, 
namely, Maharajah of Pitapuram v. Gokuldoss Govardhandoss*, Paramasivan Pillai v.Ramasami 
‘Cheitiar*, Arumugham Chettiar v. Ramanathan Chettiar5, Maharaja Sir Rameshwar Singh v. 
pee ee er ee SS See 

1. (1951) I M.L J 298. . (1933) 65 M.L.J. 222 : I.L.R. 56 Mad. 
Boe ee 2 MLJ: 548. B). ; fi 
g. (1931) 61 M. J. mr: ILL.R. 54 Mad. 5. (1934) 41 L.W. 495. 
565.. 
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Chunilal 2 Ma Joo Teanv. The Collector of Rangoon*, Moideen Kuttyv. Doratsami Iyer® and 
Ramabhadra Iyer v. Fagannathan*, to substantiate his point that all realisations made 
by the Receiver should go to the credit of the mortgagee, if he is appointed for 
the purpose of the suit-debt at the instance of the mortgagee decree-holder.» The 
propositions laid down in these decisions are unexceptionable. But on the facts 
that have. emerged in these two appeals before us, we do not think that the rulings 
in the decisions cited by the learned counsel have, any direct bearing on the case 
before us. : 


On a careful consideration of all the points urged on behalf of the appellant 
by the learned counsel and the entire circumstances of the case, we think that the 
appellant in this case will be entitled only to certain limited reliefs. To the grant 
of these reliefs, the counsel for the respondents can have no objection. In the 
first place, we think that the entire amount collected by the Receiver prior to 5th 
October, 1943 which is the date of the plaint for the partition suit filed by the decree- 
holder should go towards the adjustment of the amount then due under the decree 
in O.S. No. 75 of 1934. In the second place, the amount collected by the Receiver 
after 5th October, 1943 upto date will have to be divided into two halves and one 
half of the amount will go towards the adjustment of the decree in O.S. No. 75 of 
1934 and the other half will go to the decree-holder as purchaser of one half of 
the properties decreed to him under the partition suit. In the third place, no in- 
terest will be payable to the decree-holder on the amounts that have come into 
court and which will be adjusted towards the decree under section 8 of Madras 
Act IV of 1938 as and from the date when each of such amounts was deposited 
into Court. Disallowing such interest on such amounts that have come into Court, 
‘the lower Court will have to calculate the actual amount that will be due to the 
decree-holder -for principal and interest. In the fourth place, the decree-holder 
- who has purchased certain of the items of properties belonging to the appellant 
will also be entitled to the amounts collected from those items of properties as from 
the date of the purchase in O.S. No. 75 of 1934. In the next place, the decree- 
holder will: be allowed to draw all the monies that may be found due to him under 
the decree, irrespective of the attachments made against the amounts deposited 
in Court. œ 


i 
Mr. Ramabhadra Iyer has also urged another point, namely, that even the 
Government has no preferential right to take away the amounts due to it in respect 
of court-fee payable. He has relied upon the decision reported in Ma Joo Tean v. 
The Collector of Rangoon?, for this proposition. The Government having already 
withdrawn the monies that were due to it, after resorting to due process of law and 
the parties not having taken any exception to the same at the time when the monies 
were ordered to be drawn out by the Government, we do not think that we can 
at this late stage direct that that amount should be brought back to the Court for 
being made available to the decree-holder towards satisfaction of the debt due 
from the appellant. The learned Subordinate Judge has referred to the fact that 
no final decree has yet been passed in regard to mesne profits payable to the decree- 
holder and that has formed one of the grounds for ekine the reliefs claimed by 
the appellant in these appeals. Mr. Ramabhadra Iyer takes exception to this. 
view of the learned Subordinate Judge. But in the view which we have taken as. 
.to how exactly the amount collected by the Receiver should be appropriated as 
set out in para. 6 above, it is not necessary for ys to decide anything about the 
right of the decree-holder to mesne profits in respect of the property purchased by 
him. The enquiry into this matter will be proceeded with in the usual course arid 
such reliefs as the decree-holder might be found to be entitled to in that regard 
will be given by the lower Court, keeping in view, however, that it is not merely 
the corpus of the properties that has been the subject-matter of the hypothecation 
but the income as well. 


I. (z919) z G.L.J. 385. i 3. ee 2 M.L.J. 506. 
2. (1934) I.L.R. 12. Rang. 437. 4. (1952) 1 M.LJ. 12 (N.R.C). 
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In the result, we set aside the orders of the lower Court in all the six C.M.As. 
and remand all these applications to the lower Court to deal with them according 
to law in the light of the observations and findings which we have given above, 
especially in paragraph 6. The lower Court will work out the detailed calculations in 
regard to the amounts that have to be appropriated towards the decree in O.S. 
No. 75 of 1934 from out of the collections deposited by the Receiver in Court and 
also the credits for interests that will have to be given to the decree-holder as well 
as the appellant, in respect of the various amounts outstanding against the appel- 
lant in those amounts that have come into Court by way of deposits made by the 
Receiver and pass appropriate orders in respect of the same. As for costs, we order 
that each party should bear his costs in all these appeals. If all the amounts due 
under the decree in O.S. No. 75 of 1934 have been completely discharged by them, 
the Receiver will thereafter be discharged, subject to the passing of his accounts. 


V.P.S. — Orders sst aside—Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Krisanaswam NAYUDU. 


N. Perianna Pillai i .. Appellant* 
2. 
Kuppa Goundan ‘.. Respondent. 

Workmen's Compensation Act (VIII of 1923), section 2 (1) (d)—Father of deceased—Whether 
* dependent.’ 

It is necessary for an applicant who is the father of the deceased when he claims compensation, 
to establish that he is dependent either Wholly or in part on the earnings of his deceased son. Where 
on the facts it is conceded by the conduct of the parties that he is so dependent, he is not disentitled 
from claiming compensation even though the fact is denied in the counter-statement before the Com- 
missioner and no positive proof is let in. 

Appeal against the order of the Court of the Additional Commissioner for 
Workmen’s Compensation, Madras, dated 14th February, 1950, in W.C. Case 
No. 432 of 1949. 


N. G. Krishna Aiyangar for Appellant. g 
J. Sithamahalakshmi for Respondent. 
The Court delivered the following 


JupGMENT.—This is an appeal against the order of the Commissioner for Work- 
men’s Compensation awarding a sum of Rs. 720 payable to the respondent. 


The respondent’s son one Devi died as a result of an accident caused by a lorry 
belonging to the appellant dashing against-the deceased. There is no dispute as 
to the death of the respondent’s son in the circumstances alleged in the petition 
before the Commissioner for Workmen’s Compensation and there is also no dispute 
as regards the minimum amount of Rs. 22-12-0 per mensem which has been fixed 
by the Commissioner as the wage which the deceased was earning at the time 
of his.death. What is urged before me is that the father having filed this petition 
for compensation has not established that he is a “ dependent” within the meani 
of section 2 (i) (d) of the Workmen’s Compensation Act. It is no doubt true that 
the mere fact that he happens to be’the father of the deceased would not entitle 
him to receive any compensatign as a “dependent” as “‘ dependent ” is defined 
in section 2 (i) (d) of the Act as “ including a parent other than a widowed mother 
if wholly or in part dependent on the earnings of the workmen at the time of his 
death’. It is therefore necessary for an applicant who is the father, when he 
claims compensation to establish that he is dependent either wholly or in part on 
the earnings of his deceased son. There is an allegation in the petition that he 
is a dependent of the deceased workman which is denied in the counter-statement 
filed by the appellant who says that the petitioner is an able bodied cooly and is 
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earning his livelihood and does not depend on the deceased and that the deceased’s 
wage was simply an additional and extra source of income for him. In his deposi- 
tion as P.W. 1, the respondent has not spoken as to how he is a dependent. Very 
rightly there had been no cross-examination of P.W. 1 on this point and no anwer 
was elicited, since it was the duty of the respondent to establish that he was a depen- 
dent. But the fact remains that though the appellant denied the averment in 
the petition that the respondent was a dependent he seems to have paid, towards 
compensation, in response to a claim made by the respondent, and this is evident 
from the evidence of P.W. 1 who says that he paid Rs. 100 towards compensation 
on the day of the accident and that when the parties came to claim the compensa- 
tion he paid them Rs. 190 as a part payment thereby indicating his liability to pay 
the balance of any amount that may be found as compensation. From the order 
of the Commissioner it appears to me that the appellant has not argued this 
portion of the case apparently having conceded, as could be seen from the evidence 
just cited, that the father was a dependent. On the facts of the case I hold that 
the father has not become disentitled from claiming compensation as it has been 
sufficiently conceded that he is a dependent. I do not see any error in the order 
of the Commissioner for Workmen’s Compensation. The appeal is dismissed with 
costs. z 


V.P.S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
- (Special Original Jurisdiction.) 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice anb. Me. Justice 
VENKATARAMA AYYAR. 


A. K. Subbaraya Goundar .. Petitioner* 
0. a 
Muthuswami Goundar and others .. Respondents. 
Representation of the People Act (XLILI of 1951), sections 33 (3) and 36 (2) and (4)—Nomuation paper 
—Formalities of—Falure to comply with—What ‘amounts to— echnical’ defects not of a substantial character— 
Uf Returning Officer could reject a nomination paper. 

A subscription by a candidate of his signature at the end of the form (relating to appointment 
of his election-agent filed along with his nomination paper) after the declaration ın respect of the elec- 
tion symbols must be held to relate not only to the d tion as to the symbols but also to the 
declaration which occurs before, which relates to the appointment.of the agent. No doubt, in the 
printed form there are two places indicated at which the candidate is expected to subscribe. But 
this can be disregarded and the substance of what the candidate has done can be taken into account 
in determining whether br not he has complied with the requirements of sub-section (3) of section 33 
as well as the requirements of rule 5 of the Election Rules. There 1s nothing in the Act or in the 
rules or any principle of law which prevents a candidate from making a number of declarations one 
after the other and affixing his signature at the end of the several declarations. There is nothing in 
the Act or rules which make it incumbent on a candidate to subscribe after each declaration. 


Even otherwise the defect in such cases is a technical one which is not of a substantial character 
and it is not a ground on which the Rettning Officer is entitled to reject a nomination paper. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records of the proceedings of the Election 
Tribunal, Coimbatore, in Election Petition No. 1 of 1952 and quash the order 
dated 28th November, 1952 and made therein. 

K., Raja Ayyar and K. S. Ramamurtht for Petitioner. ‘ 


S. Viswanathan, the Advocate-General (V. K. Tiruvenkatchari) and V. V. Ragha- 
van for the Government Pleader (P. Sastyanarayana Raju) for Respondents. 
The Judgment of the Court was delivered by i 


Rajamannar, C. J.—This is an application under Article 226 of the Constitution 
for the issue of a writ of certiorari to quash the proceedings and order of the Elec- 
Shee Re ake ge ee ee 


- ~ 
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tion Tribunal, Coimbatore, in Election Petition No. 1 of 1952, on the file of that 
Tribunal declaring the election of the petitioner to the Madras Legislative Assembly 
from the Kangayam General Constituency void. The petitioner and the first 
respondent were the two candidates for election to the Madras Legislative As- 
sembly from the Kangayam General Constituency. The respondent filed two 
nomination papers on 20th November, 1951. Both the nomination papers were 
rejected by the Returning Officer on scrutiny made by him on 28th November, 1951,. 
on the ground that the respondent had not filed a declaration relating to the appointr 
ment of his election agent. Tithe Petitioner was therefore declared elected as he was 
the only duly nominated candidate for the seat. The respondent thereupon 
filed an election petition under section 81 of the Representation of the People Act,. 
1951. The Election Tribunal held that the rejection of the nomination of the 
respondent was wrong and declared the election of the petitioner void. 


The following provisions of the Representation of the People Act, 1951; and 
the rules framed thereunder are material for the disposal of this application. Sec- 
tion 33, sub-section (3), is as follows :— 

“ Every nomination paper delivered under sub-section (1) shall be accompanied by a decla- 
ration in writing subscribed by the candidate that the candidate has appointed as his election agent 
for the election either himself or another person who is not disqualified under this Act for the appoint- 
ment and who shall be named in the declaration, and by such other declarations, if any, as may be 
prescribed ; and no candidate shall be deemed to be duly nominated unless such declaration is, 
or all such declarations are, delivered along with the nomination paper.” (The provisos to the | 
sub-section are not material). 


Section 36, sub-section (2), in so far as it is relevant runs thus: 


“ The Returning Officer shall then examine the nomination papers and shall decide all objec- 
tions which may be made to any nomination, and may, either on such objection or on his own motion, 
after such summary enquiry, if any, as he thinks necessary, refuse any nomination on any of the 
following grounds :— ; 

* * * * * * * 


(d) that there has been any failure to comply with any of the provisions of section 33 or section 34.” 


Sub-Section (4) of this section says that the Returning Offiter shall not reject any 
nomination paper on the ground of any technical deféct which is not of a substan- 
tial character. Section 40 provides for the appointment of an election agent 
by a candidate at an election. He may appoint himself or some other person to 
be his election agent. The appointment has to be in writing. Rule 4 of the Rep- 
resentation of the People ‘(Conduct of Elections and Election Petitions) Rules, 
1951, provides that every nomination paper delivered under sub-section (1) of 
section 33 or under that sub-section read with sub-section 4° of section 39 shall 
be completed in the form specified in Schedule II. Rule 5 requires that every 
nomination paper delivered under sub-section 4 of section 33 shall þe accom- 
panied by a declaration in writing specifying the particular symbol which the 
candidate has chosen for his first preference out of the list of symbols published 
by the Election Commission by notification in the Official Gazette. Rule 11-A 
prescribes Form 5-A for the appointment of an election agent under section 40. 
The form of the nomination paper as given in Schedule II to these rules does not 
consist only of what may be strictly called the nomination paper under section 
33 (1) of the Act, but also contains after the nomination portion forms of declara- 
tion by the candidate of the appointment of the election agent and the choice of 
symbols and also in concerned cases formal declaration by the candidate who is a 
member of the Scheduled Caste or any Scheduled Tribe. \ 


What the respondent did was to fill up the nomination paper in every required 
particular and to subscribe it, so that it could not be said that there was no delivery 
of a validly filled up nomination paper under sub-section (1) of section 33. He 
filled up the name of the election agent whom he had appointed under section 40 
of the Act in the form prescribed under the rules, namely, Form 5-A. Indeed. 
he filed along with the nomination paper the document by which he had appointed 
his election agent. He however did not affix his signature at the place where in 
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the printed form there is an indication for the signature to be filled up. He also 
filled up the particulars of the choice of his election symbol. He then affixed his 
signature at a place which according to the form is intended to relate to the decla- 
ration of the choice of symbols but which actually happens to be the last line on 
the sheet. 

The question is whether there has been a failure to comply with the provisions 
of section 33, sub-section (3) of the Act inasmuch as the declaration that the candi- 
. date had appointed a particular person as his election agent had not been subs- 

‘cribed by the candidate. The other question is whether, even assuming that 
there has been a failure in this behalf, it could be said that there was only a tech- 
nical defect not of a substantial character which could not justify the rejection 
of the nomination paper by the Returning Officer. The Election Tribunal has 
held in favour of the respondent on both the points and we are in agreement with 
the conclusions of the Election Tribunal. There was another contention on behalf 
of the respondent, namely, that because the nomination paper was accompanied 
by the document by which the candidate had appointed the agent in Form 5-A 
duly signed, that must be deemed to be a sufficient compliance of the requirements 
of section 33, sub-section (3). We think that this contention is not tenable. Sec- 
tion 40 provides for the appointment of an election agent. The language of the 
form shows that the election agent is being appointed at the time of the execution 
of that document. Section 33, sub-section (3) requires a declaration that the candi- 
date has already appointed himself or some other person as his election agent. 


In our opinion, the subscription by the candidate at the end of the sheet after 
the declaration in respect of the election symbols must be held to relate not only 
to the declaration as to the symbols but also to the declaration which occurs before, 
which relates to the appointment of the agent. No doubt, in the printed form there 
are two places indicated at which the candidate is expected to subscribe, one im- 
mediately following the declaration as to the appointment of election agent and 
another immediately after the declaration as to the choice of symbols. But what 
, is contained in the print which really indicates where the candidate is expected 
to sign can be disregarded and the substance of what the candidate has done can 
be taken into account in determining whether or not he has complied with the re- 
quirements of sub-section (3) of section 33 as well as the requirements of rule 5 
of the Election Rules. We see nothing either in the Act or in the Rules or any 
principle of law which prevents the candidates from making both the declarations 
one after the other and affixing his signature at the end of the several declarations. 
In other words there is nothing in the Act or in the Rules which makes it incumbent 
on the candidate to subscribe after each declaration. We hold that in effect there 
has been a subscription by the respondent to the declaration as to the appointment 
of the election agent. Mr. Rajah Ayyar for the petitioner relied on the decision 
in Caton v. Catont and in particular the observations of Lord Westbury at page 
143 for the general proposition that the signature of a party should be so placed 
in a document as to govern every material and operative part of the instrument. 
In that case which related to a claim for specific performarice of a contract relating 
to a marriage settlement, the name of the party against whom specific performance 
was sought appeared in different parts of the paper on which the contract was 
reduced to writing but only in such a way thatthe signature referred to the particular 
part where it was found and there was no signature which could be said to relate 
to the instrument as a whole. It woas held that specific performance could not 
be granted as there was no contract within the meaning of the Statute of Frauds. 
The following observations from the speech of Lord Westbury are instructive : 

ase era The signature must be so placed as to show that it was intended to relate and refer 
to, and that in fact it is relate and refer to, every part of the instrument .... It must show 
that every part of the instrument emanates from the individual so signing, and that the signature 
was intended to have that effect. It follows, therefore, that if a signature be found in an instrument 
incidentally only, or having relation and reference only to a portion of the instrument, the signature 
cannot have that legal effect and force which it must have in order to comply with the statute, and 
to give authenticity to the whole of the memorandum.” 


1. (1867) L.R. 2 H.L. 127. 
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It was actually found in that case that the signature of the party, though it occurred 
four times, occurred only in relation to particular portions of the instrument. We 
fail to see how the principle of this ruling applies to the present case. We have 
already held on a perusal of the nomination paper filed by the respondent that 
there were in effect two declarations, namely, a declaration as to the appointment 
ofan election agent and a declaration as to the choice of symbols both of them 
having one signature of the candidate. 


Even assuming that there was non-compliance with the provisions of section 33, 
sub-section (3) to this extent, we think that it was a technical defect which was 
not of a substantial character and it was not a ground on which the Returning 
Officer is entitled to reject the nomination paper. We think that it is not a defect 
of a substantial character because the name of the election agent had been filled 
up and the appointment paper in accordance with Form 5-A which had been duly 
signed by the candidate was filed along with the nomination paper. There could 
be no doubt as to the fact that the candidate had appointed a particular person as 
his election agent and it was duly authenticated both by his signature on the nomi- 
nation paper and by his signature in Form 5-A. 


We therefore agree with the Election Tribunal that the nomination papers 
of the respondent were wrongly rejected. This application fails and is dismissed 
with costs of the first respondent. Advocate’s fee Rs. 150. 


R.M. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SATYANARAYANA Rao. 


Chennupati Venkatasubbamma .. Appellant* 
v. 
Nelluri Narayanaswami .. Respondent. 


Transfer of Property Act (IV of 1882), section 122—Revocation of gift—When possible—What 
constitutes acceptance—Statements of donor when document read over—Admissible as conduct. : 


If there is acceptance of a gift after execution of the deed, even though the registration was 
postponed to a later date the gift would become irrevocable. But the fact that the deed was executed 
and registered would not e it irrevocable if in fact there was no acceptance by the donee either 
before registration but after execution or even after registration. Anterior negotiations or 
about the transfer of property by way of gift would not make it amount to acceptance of the transfer 
of the property by gift. The law requires acceptance which may even be implied. But the facts 
relied on to draw an inference of acceptance must be by acts of positive conduct on the part of the 
.donee or persons acting on his behalf and not merely passive acquiescence such as standing by when 
the deed was executed or registered. 


“Where a deed of gift was executted on 15th May, presented for registration on the 16th revoked 

on the rigth and the fact of revocation Ccreaunieated: on 4th June, and notwithstanding the exe- 

cution the'deed continued to remain in the hands of the donor even after its registration, and pos- 

session of the properties was not delivered to the donee during the material period and there was no 

psec gs or poe conduct of accepting the gift before revocation, the cancellation of the gift 
is valid, 


Oral evidence as to what the donor complained when the document was read over to him is 
evidence of his conduct and therefore admissible. - 


Appeal against the decree of the District Court of Guntur in Appeal Suit 
No. 557 of 1948 preferred against the decree of the Court of the Subordinate Judge 
of Guntur in Original Suit No. 29 of 1947. 

P. Somasundaram and N. Rajeswara Rao for Appellant. 

M. S. Ramachandra Rao and M. Krishna Rao for Respondent. 

This second appeal coming on for hearing yesterday and this day, the Court 
delivered the following 


JupcMEentT.—The first defendant is the appellant in this second appeal. The 
plaintiff, who is the sole respondent, instituted the suit out of which this second appeal 
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arises for a declaration of his title to the suit properties and for a permanent injunc- 
tion restraining the defendants from interfering with his possession and enjoyment 
of the properties. ; 


The plaintiff is the grandson of one Panaya. Plaintiff’s father is Subbaiah. 
Panaya had a brother Veeraiah who had no sons but had four daughters. One 
of the daughters was married to one Nallamothu Ramachandraiah, who, after 
his marriage lived practically as the illatom son-in-law in the house of Veeraiah. 
The houses of Panaya and Veeraiah formed portions of the same house. Veeraiah 
by a gift deed Exhibit A-7 dated 11th June, 1918, gifted away items 1 to 4 of the 
plaint schedule to Ramachandraiah his son-in-law and the fifth item in the plaint 
schedule was acquired by Ramachandraiah under Exhibit A-8 dated 8th August, 
1922. For a long time, Ramachandraiah had no issue. On 15th May, 1930, 
by’ Exhibit B-6, Ramachandraiah purported to gift away items 1 to 5 of the plaint 
schedule properties to the plaintiff subject to certain conditions. The place of 
residence of Ramachandraiah and the plaintiff’s father was Nadendla, a village 
within the jurisdiction of the Sub-Registrar of Chilakalauripet. The document 
was executed at Chilakalauripet in the karnam’s house. It was presented for 
registration on the subsequent day, 16th May, 1930, at Chilakalauripet and was 
registered. ‘The plaintiff bases his title to the suit properties on this gift deed. 


The case of the defendants, the first defendant being the datghter born to 
Ramachandraiah 274 days after the date of the gift deed and the second defendant 
being her husband, who however died pending suit, was that when this docutnent 
was received by post by Ramachandraiah on the 17th or 18th May, 1930, at Naden- 
dla he complained after having the doument read over to him, he being illiterate, 
to D.Ws. 4 and 8, that he was defrauded by Subbiah, the father of the plaintiff 
who was then a minor, as it was represented to him that the document was a will 
executed in accordance with the wishes of Ramachandraiah whereas as a matter 
of fact he found on a perusal of the document that the entire property was gifted 
away to the plaintiff subject only to the obligation of the donee performing the 
obsequies of Ramachandraiah. There was no obligation cast on the donee to 
maintain Ramachandraiah and his wife ; nor was there any obligation cast on him 
to perfcrm the funeral ceremonies of Ramachandraiah’s wife. After having this 
document read over to him and realising that he was made to execute fraudulently 
a document which he never intended to execute, on 1gth May, r930, he executed 
a deed of cancellation Exhibit B-8 in which he stated : 


“ The minor’s father Subbiah having represented to me that he would recite in the said document 
certain matters which he had told me, namely, that minor Narayana should maintain me and my 
wife during our lifetime, that only after the lifetime of both of us he should enjoy the property with 
all rights and some other matters favourable to us, and would get the document registered, had, 
without making the recitals accordingly, got it written that my obsequies alone would be performed. 
As he thus misled me and got the dead registered and as all the conditions in the said deed are against 
me, I hereby cancel the dakhaldeed bearing No. 791 as stated above.” j 


This was followed by a notice which he issued on 4th June, 1930, to the plaintiff’s 
father as his guardian, which however was not produced by the plaintiff, in which 
he intimated that he had by a registered deed cancelled the gift deed Exhibit B-6 
for the reasons mentioned therein. On 26th July, 1930, the plaintiff’s father sent 
a reply through his vakil Exhibit 7 in which he asserted that the document was 
executed by Ramachandraiah out of his free-will and was in accordance with his 
wishes, that Ramachandraiah even got the transfer of patta and other things effected 
in pursuance of the deed of gift and that there was no reason to cancel the deed. 
It is now conceded that there was no transfer of patta ; nor even application for 
mutation of names was sent at or about the time of registration of the gift deed. 
After this no steps were taken by the plaintiff’s father to have the deed established 
in a court of law and as found by both the courts the patta continued in the name 
of Ramachandraiah till his death which occurred in 1941 and it is also found by both 
the courts bélow that in fact’ possession of the properties céntinued under Ramia- 
chandraiah till the date of the death of Ramachandraiah’s wife Rangamma which 
happened on the 8th September, 1933. The first defendant the daughter of Rama- 
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chandraiah born aftet the execution of the gift deed, claimed the properties as 
the heir of her father and she pleaded that the deed of gift was vitiated by fraud, 
undue influence and misrepresentation. Further she also raised the contention 
that the gift was not accepted before it was revoked by Exhibit B-8 and that there- 
fore the cancellation was valid and good. 


On these contentions, the learned Subordinate Judge who tried the suit framed 
as many as six issues, leaving out of consideration the general issue, and of these 
the two principal issues were those relating to fraud which according to the defen- 
dants vitiated the gift deed and the other relating to the acceptance of the gift 
deed before is was revoked. The learned Subordinate Judge, after an exhaustive 
and careful consideration of the evidence adduced by both sides came to the con- 
clusion that the gift was vitiated by fraud, undue influence and misrepresentation. 
and that it was not accepted before it was cancelled by Ramachandraiah under 
Exhibit B-8. There was neither delivery of the deed which remained always 
with the defendants who produce it in court nor was there delivery of possession 
as possession of the properties continued till 1933, when Rangamma died, with 
Ramachandraiah. The patta also remained in Ramachandraiah’s name till his 
death. He found that the deed of gift was sent by post to Ramachandraiah and 
that the case of the defendants that it was only then that he learnt the mischief played 
by Subbaiah was correct. On these findings he dismissed the plaintiff’s suit. 


Against this decision, there was an appeal to the District Judge who reversed 
the decision and decreed the plaintiff’s suit on what appears to me untenable 
unds. He raised as points for determination three questions. viz., -(1) Was 
the gift accepted ? P Is the gift deed vitiated by undue influence, fraud or mis- 
representation? and (3) If points 1 and 2 be found for plaintiff-appellant, is 
the deed of revocation Exhibit B-8 of any effect on the plaintiff’s title? It will 
be seen from these that the important questions were the first two, the third being 
merely consequential upon the finding to be reached on points Nos. 1 and 2. 


The learned Judge on point No. 1 agreed with the trial court in finding that 
the gift deed, after its execution, was not delivered to the plaintiff’s father Subbaiah 
and his case that he obtained the gift deed from the Sub-Registrar’s office kept it 
with him for three or four years and later and gave it to the karnam for mutation 
of names was found to be false. He also agreed with the trial court in finding 
that possession was with Ramachandraiah. Having found this, he reached the 
curious conclusion that there was acceptance of gift on behalf of his son by 
P.W. 9g, the father, i.e., Subbaiah. It has been held by the Judicial Committee 
in Kalyanasundaram Pillai v. Karuppa Moopanar', that if after the execution ‘of the 
deed of gift, the deed was delivered to the donee, but the registration of the docu- 
ment took place later, the acceptance of the deed after the execution would com- 
plete the gift and make it irrevocable. It was pointed out in that case that the 
statement of the law in Venkati Rama Reddi v. Pillatht Rama Reddi*, required a quali- 
fication, viz., that the acceptance of the gift by the donee must be during the life- 
time of the donor. It therefore follows that if there is acceptance of the gift after: 
execution of the deed, even though the registration was postponed to a later date, 
the gift would become irrevocable. The fact that the deed was executed and regis- 
tered would not make it irrevocable if in fact there was no acceptance by the 
donee either before registration but after execution or even after registration. 
See Papathi Ammal v. Doraiswami Naicker’. ‘The crucial dates in the present case 
are ‘the date of execution of the deed Exhibit B-6, i.z., 15th May, 1930, and the 
date of the deed of revocation, Exhibit B-8, dated 19th May, 1930, which was com- 
municated on 4th June, 1930, to the donee’s father by registered notice. One 
has to see whether between these two dates, there is anything in the evidence to 
show that there was acceptance by or on behalf of the donee. It is found concur- 
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rently by both the courts that notwithstanding the execution the deed éontinued. 
to remain in the hands of the donor even after its registration. It was the donor 
that presented the document for registration on the 16th of May, 1930 and got it 
registered. The possession of the properties was not delivered to the donee during 
the material period. If there was no delivery of the deed and possession of the 
property to the donee it may be open to the donee to prove by cogent evidence that 
there were other modes of acceptance for example a letter written immediately 
after the execution of the document. But what the law requires in my opinion 
is‘acceptance of the gift after its execution though the deed may not be registered. 
Anterior negotiations or talks about the transfer of property by way of gift, would 
_ not amount to acceptance of the transfer of the property by gift. The law requires 
acceptance, because in many cases the gift deed might contain onerous conditions 
and the donee may not be willing to carry out those terms. An option to accept 
or refuse the ‘gift is therefore given to him. I do not for a moment suggest that 
‘acceptance may not be implied, but the facts relied on to draw an inference of 
acceptance must be acts of positive conduct on the part of the donee or persons 
_ acting on his behalf and not merely passive acquiescence such as standing by when 
the deed was executed or was registered. In the present case there is no evidence 
on behalf of the donee that Subbaiah was present on the 16th May, 1930, at the 
Sub-Registrar’s Office at Chilakalauripet. I do not suggest thereby that that would 
have constituted sufficient acceptance. His mere presence at the time. of regis- 
tration would not amount to acceptance ; but if there is something more in the 
nature of positive act on his part unambiguously establishing acceptance of the 
deed of gift, that may be sufficient. I have adverted to this aspect in such detail 
for the teason that the learned Judge seems to think that even antecedent talks 
before the execution of the deed would be sufficient to constitute acceptance. of 
the gift. He refers to these facts in paragraph 35 of his judgment and to the 
evidence of P.Ws. 9, 6 and 7 in particular, who were present at the time of the 
execution of the-gift deed. He refers to the fact that the father P.W. g and Rama- 
chandraiah went to Chilakalauripet to have the gift deed executed and registered. 
The'title deeds Exhibits A-7 and A-8 were taken there and handed over to Gopala- 
krvishnaiah who prepared the document and were left in the hands of P.W. 9. He 
then refers to some statement, without quoting it, in Exhibit B-7 as indicating accep- 
tance of the gift. It is not known what the learned Judge had in mind when he 
referred to a statement in Exhibit B-7 and the learned counsel for the respondent 
was not able to say what the learned Judge meant by that sentence in that para- 
graph ; nor am I able to find anything ‘to signify acceptance of the gift before it 
was cancelled. Exhibit B-7 the reply notice, it must be remembered, was issued 
long after the cancellation of the gift deed by Exhibit B-8 and the issue of notice 
on 4th June, 1930. Even if under Exhibit B-7 the father had accepted as he did 
the gift deed that would be ineffective in law to constitute acceptance as by that 
time the gift deed was revoked. The learned Judge sums up in that paragraph 
his conclusion thus : Í i 
“ That statement (the statement in Exhibit B-7) though it is ineffective to constitute accep- 
tance on the date of Exhibit B-7 may be used to reinforce the conclusion that wè may draw on the 


basis of the evidence of P.Ws. 9, 6 and 7 and the production of Exhibits A-7 and A-8 ın Court by 
P.W. g that he accepted the gift on behalf of his son when the deed was executed. 


I find that the gift was accepted by P. W. g on behalf of his minor son, the plaintiff on the date 
of the execution of Exhibit B-6 and that as soon as Exhrhit B-6 was registered, title to the properties 
covered by the instrument was transferred from Ramachandraiah to the plaintiff.” $ 


I have not been able to find nor has learned counsel for the respondent been able 
to point out, anything either in the evidence of P.Ws. 9, 6 and 7 or in Exhibit B-7 
to indicate that there was acceptance of the gift after its execution by P.W. g. All 
that was attempted to be proved on behalf of the respondent by his learned counsel 
was that Subbaiah must have been present at the time of the registration of the 
document and from that we might infer acceptance. But even the presence of 
Subbaiah in the registrar’s office has not been established‘ by evidence, assuming 
that an inference of acceptance may be drawn from that fact., It is therefore im- 
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possible to accept the conclusion of the learned Judge that there was acceptance 
of the gift by P.W. g on behalf of the donee. 


If there was no acceptance of the gift by the father, it follows that the cancella- 
tion of the gift deed by Ramachandraiah under Exhibit B-8 is valid. ‘The property 
therefore will continue to belong to Ramachandraiah and after his death would 
devolve upon the daughter, the first defendant. , 


This finding is enough to dispose of this second appeal. But even on the other 
question of fraud and misrepresentation the finding of the learned Judge cannot 
be said to be justified in law. He seems to think that the evidence of D.Ws. 4, 8 
and g when they speak to the complaint of Ramachandraiah immediatcly the docu- . 
ment was received from the post office and was read over to him was inadmissible ° 
in evidence as a statement of a decesed person which could not be brought under 
section 32 of the Indian Evidence Act. What is sought to be established by the 
oral evidence is that immediately after the document was received Ramachandraiah 
complained to these people that he was deceived or defrauded by Subbaiah. It 
affords evidence of his conduct immediately after receipt of the document. The 
statements are not attempted to be proved as statements made by Ramachandraiah 
but only to establish the conduct of Ramachandraiah. I do not see any legal objec- 
tion for the admission of these statements jin evidence and there is no reason to 
eschew the evidence of D.Ws. 4, 8 sat g on that account. The learned Judge 
was also of opinion that there was no definite pleading regarding the fraud that 
was complained of by the defendants. The fraud was categorically and clearly 
stated by Ramachandraiah himself in Exhibit B-8 and that is the case which the 
defendants attempted to prove in the trial court and which was accepted by it. 
These defects would undoubtedly warrant a reconsideration of the evidence by 
the lower appellate court. [t is no doubt true that the learned Judge 
recorded an alternative finding even on the assumption ‘that the evidence 
of D.Ws. 4, 8 and g was admissible. But it is rather difficult to separate how much 
of his finding was coloured by the fact that this evidence was inadmissible and 
that the pleading was inadequate or insufficient. However it is unnecessary to 
adopt that course, as in my opinion the finding on the first point is sufficient to 
dispose of this second appeal. 

It follows from the foregoing that the decision of the learned District Judge 
must be set aside and that of the Subordinate Judge restored with costs here and 
in the court below. The appellant will pay the court-fee payable to the Govern- 
ment which will of course be included in the costs recoverable from the respondent, 

(Leave to appeal is refused.) : 


V.P.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PresENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


Mulugu Raghavacharyulu ..  Petttioner* 
U. 
Mulugu Sri Venkata Ramanuja Charyulu and others .. Respondents. 
Constitution of India (1950), Article 193—Final order—What is—Order of remand—If a final order— 
Preliminary finding on a question of fact—If a final ordar—Fudgment”—Meaning of, in Article 133. 
In a suit in which several issues are raised and on appeal some of the issues are decided and the 


case is remanded for trial on other issues, the appellate order remanding the case is interlocutory in 
character even though the issues decided may be important ones. 
It is well settled that an order can be held to be a final order if it finally disposes of the rights of 
the parties in the suit or proceeding. raup sie ges 
Ramchandra Manjimal v. Goverdhandas ?Vishandas Ratanchand, (1920) 39 M.L.J. 27 : L.R. 47 LA. 


124: IL.R. 47 Cal. 918 (P.C.) ; Abdul Rahman v. D. K. Cassim and Sons, (1932) 64 M.L.J. 307 TLR 
60 I.A. 76: I.L.R. 11 Rang. 58 (P.C.). 





* C.M.P, No. 5707 of 1953. f goth July, 1953.. 
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oa eta Rao v. The King, (1948) 1 M.L.J. 103 (F.C.) Mohammed Amin Brothers, Lid. v. Domi- 
nion of India, (1950) S.C.J. 199; Ramaswami Chettiar v. Official Receiver, Ramanathafuram, (1951) 2 
M.L.J. 479 ; Chandanmull & Co. v. Mehta, (1953) 1 M.L.J. 624, referred. 5 

On principle it does not make any difference whether the preliminary finding is on an issue 
of fact or law, so long as that finding leaves the suit alive and undisposed of. F 

Saiyıd Muzhar Hossein v. Mussamat Bodha Bibi, (1894) 5 M.L.J. 20: L.R. 22 LA. 1: LLR. iy 
All. r12 (P.C.), Dist. 


Sriramamurthi Naidu v. Satyanarayana Naidu, (1948) 2 M.L.J. 511: I.L.R. (1949) Mad. 584 
followed. ' 


The word ‘ judgment’ ın Article 133 of the Constitution is used in the sense of a decree or order- 
and not in the sense of a statement of reasons given by a judge, on which a decree or order is based: 
as used in the Civil Procedure Code, section 2 (9). 


Mohammed Amin Brothers, Lid. v. Dominion of India, (1950) S.C.J. 199, followed. 


Petition under sections 109, 110, Order 45, rules 2, 3 and 8 of Civil Procedure 
Code and Article 133 of the Constitution of India praying that in the circumstances 
stated therein the High Court will be pleased to issue a certificate to enable the 
petitioner herein to apply to the Supreme Court of India against the judgment 
and order of the High Court dated: 12th November, 1952 and passed in Appeal 
No. 698 of 1948 (O.S. No. 30 of 1945 on the file of the Court of the Subordinate 
Judge of Narsapur). 

P. M. Srinivasa Aiyangar for Petitioner. 


e V. Rangachari and K. Ranganadhachari for 1st Respondent. 
The“ Judgment of the Court was delivered by 


Venkatarama Ayyar, 7.—This is an application for leave to appeal to the Sup- 
reme Court against the decision of this Court in Appeal No. 698 of 1948. That 
appeal arose out of a suit for partition instituted by the respondent in the Court 
of the Subordinate Judge of Narsapur. The present petitioner was the 1st defen- 
dant in the suit. His wife was the and defendant. The plaintiff alleged that he 
had been taken in adoption by the defendants on 7th April, 1932 and that as adop- 
ted son he was entitled to'a half share in the family properties. On 6th July, 
1940 the 1st defendant had sold some of the suit properties to the 2nd defendant 
under Exhibit D-7 and settled other properties on her on 25th October 1944 under 
Exhibit D-10, The plaintiff contended that these deeds were not binding on hinr 
and that he was entitled to a half share in the properties comprised in those deeds. 
The defendants contested the suit on several grounds. They denied that they 
took the plaintiff in adoption. They contended that the deeds Exhibit D-7 and 
D-10 were valid and binding on him. They also pleaded that the suit was barred 
by limitation. They raised several other pleas. On these pleadings, as many as 
25 issues were framed. Of these, issuses 1 to 3 are alone now material. They- 
are as follows : 


“ 


1. Whether the suit is barred by limitation because it is filed more than 3 years after plaintiff 
attained majority? 

2. Whether defendants 1 and 2 adopted plaintiff on 7th April, 1932, as alleged ? 

3. Whether the claim of plaintiff, if true, is defeated by exclusion for 12 years or adverse pos-- 
session of 1st defendant?” 
At the hearing of the suit, these issues were’ tried as preliminary issues. The 
Subordinate Judge held in favour of the plaintiff on issues 1 and 3 on the question 
of limitation. But he held on the 2nd issue that the plaintiff had not proved the 
adoption set up by him. On that he dismissed the suit. The plaintiff preferred 
an appeal against that decision to this Court, Appeal No. 698 of 1948, and in our 
judgment dated 12th November, 1952, we held, differing from the Subordinate- 
rude, that the plaintiff had established his adoption. Agreeing with the Sub- 
ordinate Judge on the question of limitation we remanded the case for trial of 
the other issues. The rst defendant has filed the present application for leave 
to appeal to the Supreme t against this order. The point for decision is 
whether the order of rem ember, 1952, is a final order within the 
meaning of Article 13 
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It is contended by Mr. P. M. Srinivasa Aiyangar, the learned Advocate for 
the petitioner, that as we have decided on issue 2 that the plaintiff was adopted 
by defendants 1 and 2, our judgment would be a final order, because on that, find- 
ing the plaintiff would be entitled to a half share in the family properties. But 
the truth of the adoption was not the only question in controversy between the par- 
ties. If that had been so on our finding on issue 2, we should have passed a pre- 
_ liminary decree for partition, and that would have been open to appeal as a decree 
under Article 133. There are other and substantial questions on which the parties 
are at issue. For example, the plaintiff contends that the sale deed, Exhibit D-7 
dated 6th July, 1940 and the settlement deed Exhibit D-ro dated 27th October, 
_ 1944, are not binding on him. The defendants, however, plead that they are valid 

and binding on him. Issues 4, 5 and 6 relate to this contention. Unless these 
issues are determinated, there cannot be a final adjudication of the points 
in dispute in the suit. No doubt thee issue as to adoption is an important one, 
and by reason of our finding on that issue, one obstacle to the plaintiff obtain- 
ing a decree is removed. But before he can obtain a preliminary decree for parti- 
tion, other issues also must be determined. Therefore, our judgment is inter- 
locutory in character, not final. ` 


There is considerable and high authority interpreting the precise meaning 
of the words “final order”. In Ramchand Manjimal v. Goverdhandas Vishandas 
Ratanchand}, the question arose with reference to an order passed under the Indian 
Arbitration Act. The defendant in an action applied for stay under section. 19 
of the Indian Arbitration Act and that was granted. The Judicial Commissioner 
of Sind set aside that order’and remanded the case for disposal on the merits. Leave 
to appeal against his order was granted on the ground that it was a “final order.” 
Before the Privy Council, an objection was taken that the order under appeal 
was not a final order. In upholding this objection, Viscount Cave, after referring 
to the English authorities on the subject, observed as follows : 

“The effect of those and other judgments 1s that an order 1s final if it finally disposes of the 

rights of the parties. The orders now under appeal do not finally dispose of those rights, but leave 
them to be determined by the Courts in the ordinary way. In their Lordhips’ view, the orders were 
not final, and accordingly the appeals cannot proceed.” 
In Abdul Rahman v. D. K. Cassin @ Sons®, the facts were these : The firm of Cassim & 
‘Sons had filed a suit for damages against the defendants on the ground that they 
had conspired to ruin their business. Pending the action, the plaintifls were adju- 
dicated insolvents. The Official Assignee declined to continue the action, and 
thereupon Cunliffe, J., dismissed the action on the ground that the cause of action 
had vested in the Official Assignee and that the plaintiffs could not continue the 
suit. That order was set aside on appeal by Page, C.J. and Das, J., on the ground 
that the cause of action was personal to the insolvents and did not pass to the 
Assignee. The learned Judges however granted leave to appeal to the Privy 
Council against his order on the grdund that it was not a final order and therefore 
not appealable under section 109, Civil Procedure Code, Sir George Loundes, 
after reviewing the authorities held that the preliminary objection was well founded 
and that the order in question was not a final order. He observed : 

“ It remains to consider whether the order in question was a ‘final order’ within the meanin 
-of section 109 (a), and this question is, Their Lordships think concluded by the judgment of this Boar 
delivered by Lord Cave ın Ramchandra Manjımal v. Govardhandas Vishandas Ravine dt... Lord Cave 
in delivering the judgment of the Board laid down, as the result of an examination of certain cases, 
decided in the English Courts, that the test of finality is whether the order ‘ finally di of those 
rights of the parties,’ and he held that the order then under appeal did not finally firpose of the 
rights, but left them ‘ to be determined by the Courts in the ordinary way |’. It should be noted 
that the Appellate Court in India was of opinion that the order it had made ‘ went to the root of 
the suit, namely, the jurisdiction of the Court to entertain it’ and -it was for this reason that the 
order was thought to be final and the certificate granted. But this was not sufficient. The finality 
must be a finality in relation to the suit. -If, after the order the suit is still a live suitin which the 
right of the parties have still to be determined, no appeal lies against it under section 109 (a) of the 
Code The effect of the order from which it 1s here sought to appeal was not to dispose 
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finally of the rights of the parties. It no doubt decided an important, and even a vital, issue in the 
case, but it left the suit, alive and provided for its trial in the ordinary way.” 


This question came up for consideration by the Federal Court in Ku 

Rao v. The King}. There one Kuppuswami Rao had been charged with criminal 
misappropriation of funds and with signing false certificates of payments of cheques. 
While the trial was actually in progress, he raised objections to the maintainabi- 
lity of the prosecution on the ground that the consent of the Governor had not 
been obtained for the institution of criminal proceedings and that the require- 
ments of section 197 of the Ciriminal Procedure Code had not been complied with. 
The Court overruled the objections and dismissed the application with the result 
that the trial had to go on before the magistrate. ‘Aginst theat order, the accused - 
preferred an appeal to the Federal Court. Kania, C.J., after referring to’ the authori- 
ties, English and Indian, on the point, held that to constitute a final order there 
must be such a determination of the points in dispute as would dispose of the pro- 
ceedings. The question was again considered by the Supreme Court in. Mohammed 
Amin Brothers, Ltd. v. Dominion of India®. The question for determination there 
was whether an order passed in the course of winding-up proceedings was a final 
order as defined in section 205 (1) of the Government of India Act, 1935. Muker- 
jea, J., delivering the judgment of the Court, held that it was not a final order, and 
after considering the authorities observed : 


“ The fact that the order decides an important and even a vital issue is by itself not material. 
Tf the decision on an issue puts an end to the suit the order will undoubtedly be a final one, but if 
the suit is still left alive and has got te be tried in the ordinary way, no finality could attach to the 
order.” 


It is, therefore, well settled that an order can be held to be a final order only if 

it finally disposes of the rights of the parties in the suit or proceeding. It is this 

principle that was adopted by this Court in the decisions in Ramaswami Chettiar v. 
R., Ramanathapuram®, and Chandanmul & Co., v. Mehta‘. 


On the same principle, it has been held that when an action is dismissed by 
the court of First Instance on the ground that it is barred by limitation or that it 
is res judicata or that it is barred by Order 2, Rule 2, or that the suit is not maintain- 
able and the dismissal is reversed on ap and the case remanded for trial on 
the merits, the order is not a final one within the meaning of section 109. Judged 
by these tests, the order sought to be appealed against will only be an interlocu- 
tory order and not a final order. 


Mr. P. M. Srinivasa Aiyangar sought to distinguish the above authorities on 
the ground that the preliminary findings in the above cases were on questions of 
law ; but that where the determination was a question of fact depending upon 
evidence the order must be held to be final. On principle, it is difficult to see 
how it will make a difference whether the preliminary finding is on an issue of 
fact or law, so long as that finding leaves the suit alive and undisposed of. The 
strongest case in support of the contention of the petitioner is the decision of the 
Privy Council in Saiyid Muzhar Hossein v. Mussamat Bodha Bibi”. There, the plaintiff 
filed a suit to recover certain properties on the ground that he had purchased them 
from certain persons who were entitled to them under a will of one Ibn Ali. The 
defendants disputed the will and raised other contentions besides. The Subordinate 
Judge held that the will was not valid and dismissed the action without trying the 
other issues. @n appeal by the plaintiff the High Court of Allahabad upheld 
the will and remanded the case for disposal on the other issues. The defendant 
applied for leave to appeal to the Privy Council but that was refused by the High 
‘Court on the ground that the order of remand was not a final order. The defen- 
dant moved the Privy Council for grant of leave and contended that the order in, 
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question was a final order and was appealable under section 595 of the Civil Proce- 
dure Code of 1882. This contention was upheld. Lord Hebhuse observed : 

“In this case the will of Ibn Ali is the cardinal point of the suit, and as after the decision of the 

High Court that can never be disputed again, their order is final, notwithstanding that there may be 
subordinate inquiries to make.’ 
In Abdul Rahman v. D. K. Cassim & Sonst, this decision was relied on in support 
of the contention that the order which was there under appeal was a final order. 
But it was distinguished on the ground that the case was decided with reference 
to the Civil Procedure Code, 1882, in which the wording of the relevant 
section differed materially from that of the Code of 1908 and that under the latter 
Code the order would not have been appealable. This observation goes directly 
` against the, contention of the petitioner. This question was considered by this 
Court in Sriramamurthy Naidu v. Satyanarayana Naidu?. 


There, the Subordinate Judge dismissed a suit for partition on the ground 
that there had been a prior suit for partition. On appeal, this Court came to 
the conclusion that there was no prior partition and remanded the case for trial 
on the other issues. An application was filed for leave to appeal to the Federal 
Court ‘on the ground that the order of the High Court was a final order. Reliance 
was placed on the decision in Saiyid Muzhar Hossein v. Mussamat Bodha Bibi*, as 
also on the decision in Mangayya v. Venkataramanamurtt*. ` Horwill and Panchapagesa 
Sastri, JJ., distinguished the case in Saiyid Muzhar Hossein v. Mussamat Bodha Bibi? 
-as one under the old Civil Procedure Code, and held, following the observations 
in Abdul Rahman v. D. K. Cassim & Sons}, that the order was not appealable as a 
final order ; as the reversal in this case was of a preliminary finding of fact depend- 
ing on evidence it is a direct authority inst the contention of the petitioner. 
Following these authorities, we must hold that the order of this Court dated 12th 
November, 1952, is not a final order open to appeal under Article 133 of the 
Constitution. 

Mr. P. M. Srinivasa Ayyangar also raised the contention that even if the 
judgment dated 12th November, 1952, was not a final order, it would be appea- 
lable as a judgment under Article 133. This argument is based on the view that 
the word “ judgment” is used in Article 133 of the Constitution in the sense which 
it bears under the definition in section 2 GS of the Civil Procedure Code and that 
it means “ the statement given by the judge of the ground of a decree or order.” 
But it has been held by the Supreme Court in Mohammed Amin Brothers, Ltd. v. 
Dominion of India’, that the word “ judgment” in Article 133 is used in the sense 
of a decree or order and not in the sense in which it is used in the Civil Procedure 
Code. í 

Mukherjea, J., observed :— 

“ Lastly it was urged by Mr. Setalvad, though somewhat faintly, that even if the order appealed 
against is not a final one, it could still be regarded as a judgment, and as such would come within 
the purview of section 205 (1) of the Government of India Act. In English Courts, the word “ judg- 
ment” igused in the same sense as a decree in the Civil Procedure Code and it means the declaration 
or final determination of the rights of the parties in the matter brought before the Court ; vide S. Kup- 

i puswami Rao v. The King*. According to the definition given in the Civil Procedure Code a judg- 
ment is the statement of reasons given by a Judge on which a decree or order is based. If the order 
which is made in this case is an interlocutory order, the ju ent must necessarily be held to be an 
interlocutory judgment, and the collocation of the words ‘‘ judgment, decree or final order ’” 
in section 205 (1) of the Government of India Act makes it clear that no appeal is provided for 
against an interlocutory judgment or order.” 
We accordingly hold that our judgment dated 12th November, 1952, is not a judg- 
ment for the purpose of Article 133. In the result, this petition fails and is dis- 
missed with costs. . 

R.M. ' — Petition dismissed. 





1. (1932) 64 M.L.J. 307: LR. 60 LA. 76: I.L.R. 17 All. 112 (P.G.). 
I.L.R. 11 Rang. 58 (P.C.). 4. 1918 M.W.N. 844. 

2. (1948) 2 M.L.J. 511: LL.R. 1949 Mad. 5. (1950) S.C.J. 139 (S.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
Velugubantla Narayya , .. Appellani* 
v. 
Kona Venkanna and others .. Respondents. 
Madras Agriculturists’ Relief Act (IV of 1938)—Alienation of hypotheca by agriculturist mortgagor—Per- 
sonal remedy against mortgagor barred—Non-agriculturist purchaser cannot invoke aid of the Act. 


If a mortgagor is entitled to the benefit of scaling down of the debt under the Act that benefit 
would also enure to the alienee of the hypotheca, in whole or in part whether he is an agriculturist 
or not. But if the agriculturist mortgagor is not entitled to the benefit of the scaling down because 
‘the personal remedy against him is barred by limitation and he lost all interest in the hypotheca by . 
alienation, the non-agriculturist purchasers of the entire hypotheca or portions of it are not entitled 
to claim that the debt should be scaled down. While it is true that notwithstanding the fact that 
the mortgagor’s personal remedy became barred and that he had parted with his entire interest 
in the equity of redemption, he is entitled under the statute to redeem the mortgage that circum- 
stance would not entitle him to claim the benefit of Act IV of 1938. This legal position is not altered 
by the decision of the Supreme Court of India in Ramaswami Iyengar v. Kailasa Thevar, (1951) 1 M.L.J. 
560: (1951) S.C.J. 278 (S.C.). 

Case-law reviewed. 

Appeal against the decree of the Court of the Subordinate Judge of Kakinada 
in A.S. No. 133 and 158 of 1946, preferred against the decree of the Court of the 
‘ District Munsif of Kakinada in O.S. No. 573 of 1943. 


K. Bhimasankaram for Appellant. 
C. Rama Rao for Respondent. 
The Judgment of the Court was delivered by 4 


Satyanarayana Rao, 7.—This case was referred to a Bench by our learned brother 
Subba Rao, J., in view of the decision of the Supreme Court in Ramaswami Aiyangar 
v. Kailasa Thevar’, which was followed subsequently by a Full Bench in C.M.A. 
No. 399 and 642 of 1946, to consider the effect of these two decisions on the earlier 
decisions of this Court. 

The plaintiff is the appellant. On 29th September, 1926, defendants 1 and 2 
mortgaged under Exhibit D-3 two items of property to the gth defendant. The 
first item is R.S. No. 3/2, 2 acres 15 cents and the second item is a tiled house. 
We are concerned in this appeal only with the first item. On 8th August, 1927, 
defendants 1 and 2 sold item 1 to the third defendant. On 5th July, 1930, the 
third defendant entered into an agreement with the plaintiff to mortgage the pro- 

rty to him. As there was default on the part of the third defendant, a suit, O.S. 
No. 21 of 1931, was instituted by the plaintiff to enforce the agreement. The suit 
was decreed, and in pursuance of the decree a deed of mortgage was executed by the 
third defendant in favour of the plaintiff on 8th April, 1933. That was the second 
mortgage on the property. To enforce that mortgage, the plaintiff filed O.S. No. 
21 of 1935 against the third defendant, but without impleading the first mortgagee 
that is the ninth defendant, as a party. On 28th November, 1941, there was a 
compromise decree in the suit. In pursuance of this decree, item 1 of the present 
plaint schedule was brought to sale and was purchased by the plaintiff on 6th ` 
October, 1943. Meanwhile the fourth defendant obtained a simple money decree 
in O.S. No. 105 of 1931 against the third defendant and brought to sale item 1, 
which was purchased by him in court-auction. He obtained delivery of the pro- 
perty on 2oth March, 1932. He sold his interest in the property to the fifth defen- 
dant who obtained delivery for him on 26th April, 1934. The gth defendant 
assigned his right under the first mortgage to the 1oth defendant. The roth defen- 
dant thereafter filed O.S. No. 300 of 1942 to enforĉe the mortgage against the 5th 
defendant and the mortgagors. He claimed in the suit an amount, which was due 
after scaling down the debt in accordance with the provisions of Madras Act IV of 
1938. To this suit, however, the plaintiff was not made a party. On 2nd October, 
1942, there was a preliminary decree in the suit, which was followed by a final 
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decree, on 10th March, 1943. Ultimately in pursuance of the final decree the 
roth defendant purchased the item in court sale on 19th November, 1943. The 
plaintiff, who had purchased this item in an earlier court sale instituted this suit 
‘out of which this second appeal arises, to declare that the debt due under the mort- 
gage of 29th September, 1926, was discharged or in the alternative to determine 
the balance of the amount due thereunder so that the plaintiff might redeem the 
mortgage. His main contention was that by reason of the fact that he was not 
impleaded in O.S. No. 300 of 1942 as a party, his right to redeem the first mortgage 
either as a puisne mortgagee or as a purchaser of the item in court sale was not 
affected and that he is entitled now to redeem the mortgage, and is bound to pay 
only the scaled down amount, for which the decree was passed in O.S. No. 300 

‘ of 1942 and no more. This contention was negatived by both the courts on the 
ground that the plaintiff and the 5th defendant were not agriculturists and since 
the personal covenant was barred and the entire interest of the property was lost to 
the mortgagors the mortgagors also could not claim the benefit. 

In this second appeal by the plaintiff it was strenuously contended by Mr. 
Bhimasankaram, the learned advocate for the appellant, that as the mortgagors 
are agriculturists whatever may be the position as regards the 5th defendant, 
and as the benefit of the scaling down was admitted by the roth defendant in the 
earlier mortgage, he is entitled to that benefit by reason of his “‘ lucky purchase ”. 


It has been well established by decisions of this Court that if the mortgagor 
js entitled to the benefit of scaling down of the debt under Act IV of 1938, that 
benefit would also enure to the alienee of the hypotheca, in whole or part whether 

whe is an agriculturist or not. The benefit enures under general law, by reason 
of the property being relieved of the burden by the scaling down of the debt at the 
instance of the agriculturist mortgagor. See Arunachalam v. Seetharam', Marina 
Ammayi v. Mirza Bakhar Beg Saheb*, Satyanarayanamurthi v. Sathiraju®, Nachiappa 
Chettiar v. Ramachandra Reddiar*. If however, the mortgagor is not an agriculturist 
and the question arises between purchasers of different portions of hypotheca, the 
fact that one of such purchasers is an agriculturist, who is entitled to the benefit 
of the provisions of the Act would not enable the other nen-agriculturist purchaser 
to claim the benefit of such scaling down. This was the principle also enunciated 
by this court and firmly established now by various decisions beginning from 
Ramier v. Srinivasiah® and Srinivasa Thatachariar v. Sivasubramania Chettiar®. If the agri- 
culturist mortgagor, is, however, not entitled to the benefit of the scaling down 
because the personal remedy against him is barred by limitation, and he lost all 
that interest in the hypotheca by alienation, the non-agriculturist purchasers of 
the entire hypotheca or portions of it are not entitled to claim that the debt should 
be scaled down. It is no doubt true that notwithstanding the fact that mortgagor’s 
personal liability became barred and that he had parted with the entire interest 
in the equity of redemption, he is entitled under the statute to redeem the mort- 
gage, but that circumstances would not entitle him to claim the benefit of the pro- 
visions of Act IV of 1938. This principle was laid down in Subbaraya Goundan v. 
. Nachimuthu Mudaliar? which was followed and applied to a recent case, Suryaprakasa 
Rayanimgar v. Balarama Reddi®. This is also the ratio decidendi of the decision in 
Viswasundara Rao v. Kusalaramayya® in which case the mortgagors abstained from 
claiming relief under Act IV of 1938. The 6th defendant in that case who was 
an alienee, however, claimed on their behalf that they were entitled to the relief as 
agriculturists, that relief should be granted at his instance so as to enure to his benefit 
though he was not an agriculturist. The answer given at page 75 may be quoted 
in the own words of their Lordships : 
“ They do not claim any relief under Act TV of 1938. It has been urged by the sixth defendant 
that the Court should, without any claim on their behalf, find that they are entitled to relief as agri- 
culturists, so that the relief which is given to them as mortgagors may enure to the benefit of the sixth 
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defendant who is not an agriculturist. We have no doubt, held that when the mortgagos are giver 
relief under Madras Act (IV of 1938) and the burden upon the property is thereby lightened, the for- 
tuitous benefit of that relief will be enjoyed by a subsequent purchaser, though the latter is not himself 
entitled to claim the benefits of the Act. This fortuitous benefit, however, cannot be claimed as of 
right by the purchaser who is not an agriculturist. It is the accidental result of a claim successfully 
advanced by the mortgagors. In the present case, the mortgagors have not claimed such a benefit 
nor have they adduced any evidence to show that they are agriculturists. We therefore cannot accede 
to the request of the sixth defendant that the right of the moftgagors to relief should be investigated 
merely with the object of giving an accidental relief to the non-agriculturist purchaser.” 


These principles, in our opinion, have not in any manner been affected or 
altered by the decision of the Supreme Court in Ramaswami Atyangar v. Kailasa 
Thevar! which was an appeal against the decision of Happel and Govindarajachari, 
JJ., in Kailasa Thevar v. Ramaswami Atyangar*. ‘The question that arose in that case 
was in execution of a decree which was of a composite character. The decree 
against the first defendant was for a larger sum that is the full amount due under the - 
mortgage. But as against the defendants 2 to 7 the debt was scaled down, and there 
was only a decree for a lesser amount as against them. The first defendant made 
an application in the executing court after depositing a sum of Rs. 3,250 that as 
the amount deposited by him together with the payments already made by him 
discharged the debt as scaled down by the High Court in favour of defendants 2 
to 7, full satisfaction should be entered. The High Court took the view that the 
benefit, which defendants 2 to 7 obtained could be claimed also by the first defendant 
and that satisfaction of the decree should be entered as with the deposit made by 
the first defendant the scaled down amount was paid up. But this view was not 
accepted by the Supreme Court. It was observed that it is not open to the execu- 
ting Court to go behind the decree, and it was its plain duty to give effect to the 
terms of the decree that was already passed, it was also pointed out that though 
under the general law, the mortgage-decree was one and indivisible, exceptions 
to the rule are admitted only where the integrity of the mortgage was broken at 
the instance of the mortgagee himself. The Madras Act IV of 1938, however, 
made a further inroad as it was not intended to give relief to the debtors in general, 
but only to debtors who are agriculturists. Therefore it follows that, if some 
of the other debtors are agriculturists and others are not, it was the duty of the 
Court to pass a decree for the full amount against the non-agriculturists and for the 
scaled down amount inst the agriculturists-debtors. The Supreme Court 
accepted the principle ‘of the decision in Ramier v. Srinivasiah®. But the Supreme 
Court e i refrained from expressing any opinion on the general question 
whether a non-agriculturist purchaser of a portion or whole of the equity of redemp- 
tion is entitled to the benefit of the scaling down åt the instance of the agriculturist- 
mortgagor., This was particularly so because in the case before theit Lordships, 
the question arose only in execution of the decree, and not in the suit itself. This 
decision, therefore, does not in any way alter or affect the principles, which have 
been established by a number of cases already referred to in this Court. It was 
not open to us therefore, to go behind a catena of decisions, which have formally 
established the principles applicable to cases of this kind, 


In the present case it is an admitted fact that the agricultirst mortgagors own 
now no interest in the property and that the personal covenant against them became 
barred long ago. Though they may be persons entitled to redeem the mortgage 
under the general law, they are not however according to the decisions already 
referred to, entitled to seek the aid of the Act to have the debt scaled down. If 
they are not entitled to invoke the benefit of the Act, we fail to see how the plaintiff 
can get any advantage under the principles, which have been established in this case. 
The facts of the case, which came up before the Full Bench of this Court, are analo- 
gous to the facts in the case, which was before the Supreme Court. For the reasons 
already stated, we think the Full Bench decision (Venkatavadhamulu v. Bachi Ram- 
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ayya also does not affect any change in the principles above stated. The plaintiff 
is, therefore, not entitled to redeem the mortgage by paying only the scaled down 
. amount as decreed in O.S. No. 300 of 1942. 

The decision of the Court below is affirmed and the second appeal is dismissed 
with costs. : 


V.P.S. o — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
Present :—Mnr. Justice Sussa Rao AND MR. Justice RAMASWAMI. 
R. M. Seshadri ` .. Appellant* 
The Boan of Madras, represented by the Chief Secretary h 
to the Government of Madras .. Respondent. i 


High Court—Power to make rules fixing court-fee payable in respect of proceedings before it—Validity— 
Articles 225 of Constitution of India—If preserves the powsr—High Court if empowered to prescribe court-fee 
afier a in court-fee rates—If retrospective—(Madras) High Court Fees Rules: Order 2, 

éi1— Effect. 


A combined reading of section 15 of the Charter Act-(1861) 24 and 25 Vict. 104, Clause 37 of 
the Letters Patent (Madras) and section 106 (1) and section 107 (e) of the Government of India Act, 
1915 (corresponding to sections 223 and 224 of the Government of India Act, 1935) enables the High 

urt to make rules for regulating the practice of the Court and also to fix court-fees in respect of 
proceedings in the High Court. 

Mahomed Ishack Sahib v. Mahomed Moideen, (1922) 43 M.L.J. 436: 1.L.R. 45 Mad. 849, Swaminatha 
Aiyar v. Guruswami Mudaltar, (1927) 53 M.L.J. 457, Abdul Karim v. Chattannadha Aryar, (1930) 60 M.L.J. 
435, Maung Ba Thawv. M.S. V. M. Chettiar, (1935) I.L.R. 13 Rang. 156, Official Assignee, In re, ILL.R. 
(1937) 1 Cal. 56, referred to. te 7 


All High Courts are unanimously agreed that they had power to impose court-fee, though there 
was difference of view on the source of such power. The source of that power could be traced to 
the general power of the High Court.to issue rules for regulating the practice and procedure of Courts. 


Article 225 of the Constitution of India perserves the pre-existing power of the High Court to 
make rules of Court and prescribe Court-fees. But under this Article any rule made by the High 
Court will not have any legal authority if the appropriate legislature made law on the same subject. 
The Madras State Legislature has not made any law in respect of the Court-fee payable on the Original 
Side of the High Court. If so the High Court certainly can prescribe court-fee in respect of such 

„proceedings even after the Constitution. 


Apart from Article 225 there is no provision in the Constitution enabling the High Court to 
exercise such a power prescribing court-fee though the laws made by it during the subsistence of that 
power would F A in force even after the Constitution, tıll they are modified. But as Article 225 
of the Constitution has preserved the High Court’s pre-existing power the rule madè by the High 
Court in June, 1950, prescribing a higher fee in appeals against the Orginal Side decrees is 
constitutionally valid. an r 

It is a well-established principle that an Act or rule imposing a burden has always to be construed 
strictly. On a fair construction of the language of the amendment ın rule 1 of the High Court Fees 
Rules, the amendment cannot be held to be retrospective in operation. An appealis a contmua- 
tion of the proceedings in the Court of first instance and a right of appeal is not merely a matter 
of procedure but is a matter of substantive right. An appellant need only pay the court-fee 
payable on the appeal at the time when he instituted the suit on the Original Side of the High 

urt. 


On appeal against the Judgment and Decree of the Hon’ble Mr. Justice Pancha- 
pakesa Ayyar, dated the 25th March, 1952, in exercise of the Ordinary Original 
Civil Jurisdiction in C.S. No. 541 of 1949. 

R. M. Seshadri (Party.in person) Plaintiff in S.R. No. 36299 of 1953. 7 

V. V. Srinivasa Aiyangar and V.. Devarajan for Plaintiff, in C.S. No. 681 of 1948. 

The Advocate-General (V. K. Tiruvenkatachari) for Respondent in both. 
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Order of the Court was made by 

Subba Rao, 7.—This is a court-fee reference by the Master. R.M. Seshadri 
filed C.S. No. 541 of 1949 on the Original Side of this Court for a declaration that 
the order of the defendant (State of-Madras), dated 7th August, 1947 terminating 
his service as a member of the Indian Civil Service was ultra vires its powers, illegal 
and void, and directing it to restore him to an office appropriate to his rank and 
seniority in the service, and for recovery of arrears of salary of a sum of Rs. 28,884-13-0 
and damages of a sum of one lakh rupees for terminating his service illegally and 
arbitrarily. On the plaint he paid a court-fee of Rs. 935. The suit was dismissed 
by Panchapakesa Ayyar, J., on, 25th March, 1952. On 2oth August, 1952, he 
preferred an Original Side Appeal against the decree and judgment. He valued 
the memorandum of appeal at a sum of Rs. 1,44,385-13-0 and paid a court-fee 
of Rs. 935, t.e., the same amount he paid on the plaint. Rule 1 of Order 2 of the 
High Court Fees Rules, 1933, as amended by R.O.C. No. 2219, 49-B-1 provides 
that to documents including a memorandum of appeal, the registrar shall apply. 
the law for the time being in force relating to court-fee, etc., (i.e., the Court-Fees 
Act) in the manner and to the extent that it is applicable to similar~documents 
filed in original proceedings in a District Court and in appeals from decrees and 
orders of a District Court. This rule came into force on 27th June, 1950. The 
office insisted that court-fee should be paid on the memorandum of appeal under 
this rule. If this rule applied, the Court-fee payable would be Rs. 2,832-7-0 
(Rs. 500 for the relief of declaration and Rs. 2,332-7-0 on the other reliefs under 
Article 1, Schedule I of the Court-Fees Act). A sum of Rs. 935 having been paid 
already, he was asked to pay the deficit court-fee of Rs. 1,897-7-0. - 


The plaintiff who argued in person before us raised two contentions 


(1) Before the Constitution the High Court had no power to prescribe court-fees, and after 
the Constitution also they are not in a better position as the legislature specifically conferred 
exclusive jurisdiction to impose court-fees on the legislature of the State. 


(2) He is only liable to pay court-fee "on the memorandum of appeal at the scale obtaining 
at the time the plaint was filed. 


To ascertain the powers of the High Court in regard to the imposition of court- 


‘fees it would be necessary to know its powers before the Constitution, those con- 


ferred on it under the Constitution, and those retained or continued under its 
transitory provisions. . 
The relevant provisions of the Constitution of India may now be read : 


Article 245 (1): Subject to the provisions of this Constitution, Parliament may make laws 
for the whole or any part of the territory of India, and the Legislature of a State may make laws 
for the whole or any part of the State. ` 

Article 246 (3) : Subject to clauses (1) and (2), the Legislature of any State specified in Part A 
or Part B of the First Schedule has exclusive power to make laws for such State or any part thereof 
with respect to any of the matters enumerated in List II in the Seventh Schedule (in this Consti- 
tution referred to as the “‘ State Lust.’’) 

Seventh Schedule, List II, State List: 

Item 3:, Administration of justice; constitution and organisation of all Courts, except the 
Supreme Court and the High Court; Officers and servants of the High Court; procedure in rent 
and revenue Courts ; fees taken in all Courts except the Supreme Court. cy 


Item 65: Jurisdiction and powers of all Courts, except the Supreme Court, with respect to 
any of the matters in this List. 

Article 225 : Subject to the provisions of this Constitution and to the provisions of any law of 
the appropriate Legislature made by virtue of powers conferred on that Legislature by this Consti- 
tution, the jurisdiction of, and the law administered in, any existing High Court, and the respective 
powers of thé Judges thereof, in relation to the administration of justice in the Court, including any 
power to make rules of Court and to regulate the sittings of the Court and of members thereof sitting 
alone or in Division Courts, shall be the same as immediately before the commencement of this 
‘Constitution : 

Article 227 (1): Every High Court shall have superintendence over all Courts and tribunals 
throughout the territories in relation to which it exercises jurisdiction. 

* * * * s 


The High Court may also settle tables of fees to be allowed to the sheriff and all clerks and 
3 
officers of such Courts and to attorneys, advocates and pleaders practising therein : 


= * 
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It is clear from the aforesaid provisions that the exclusive jurisdiction to make 
laws for the State in respect of fees taken in all courts except the Supreme Court 
is conferred on the Legislature of the State. Article 227 (3) confers a limited 
jurisdiction on the High Court to settle tables of fees in courts subordinate to the 
High Court. Any tables settled in that behalf shall not be inconsistent with 
the provisions of any law for the time being in force, and shall require the previous 
approval of the Government. But clause (3) of Article 227 cannot obviously 
apply in regard to fees payable in High Courts. Article 227 corresponds to section 
224 (d) of the Government of India Act, 1935, which in turn was a reproduction 
of section 107 (e) of the Government of India Act, 1915. Section 107 (e) of the 
Government of India Act, 1915 and section 224 (d) of the Government of India 
Act, 1935, gave room for argument whether the High Court could fix the scales of 
fees in respect of proceedings in the High Court, for in those two clauses the word 
‘such’ was not found and, therefore, Judges had taken different views on the 
question whether that clause was wider in scope than the other clauses of the sections. 
Presumably to remove that ambiguity in Article 227 (3) the word “ such ” is intro- 
duced, which clearly and unambiguously refers to the courts over which the High 
Court has powers of superintendence. If Article 227 is ruled out, the only article 
which may sustain such power, and indeed the article relied on by the High Court 
in prescribing the court-fee, is Article 225 of the Constitution. The power to 
prescribe court-fees is sought to be traced to the pre-existing power of the High 
Court to make rules of court preserved under that article. Both the Articles 225 
and 245 are subject to the provisions of the Constitution. Further, in Article 225 
there is another restriction, namely, the power conferred or rcognised therein is 
subject to any law of the appropriate Legislature made by the powers conferred 
on it by the Constitution. If the laws made by the appropriate Legislature are 
subject to the provisions of the Constitution including Article 225, the power con- 
ferred on the High Court is also subject to any law made by the appropriate Legis- 
lature. To put it differently, any rule made by the High Court will not have any 
legal authority if the appropriate Legislature made law on the same subject. It is 
not suggested that the appropriate Legislature has made any law in respect of the 
court-fee payable on the Original Side of the High Court. If so the High Court 
certainly can prescribe court-fee in respect of such proceedings if the provisions 
of Article 225 conferred such power on it. It would have such power if before the 
Constitution its right to make rules of court sustained such a power. This leads 
us to the consideration of the question of the scope of the High Court’s power to 
make rules of court before the Constitution. 


The next question is whether the High Court had such power prior to the 
making of the Constitution. The material portions of section 15 of the Charter 


Act of 1861 (24 and 25 Vict. 104) on which much reliance was placed reads as 
follows : 


“ Each of the High Courts established under this Act shall have superintendence over all Courts. 
which may be subject to its appellate jurisdiction, and shall have power to call for returns, and to 
direct the transfer of any suit or appeal from any such Court to any other Court of equal or superior 
jurisdiction, and shall have power to make and issue general Rules for regulating the*practice and 
proceedings of such Courts, and also to prescribe forms for every proceedings in the said Courts... . 
and also to settle tables of Fees to be allowed to the Sheriff, Attorneys and all clerks and Officers of 
Courts, and from time to time to alter any such Rule or Form or Table; and the rules so made, and the 
forms so framed, and the tables so settled shall be used and observed in the said Courts, provided 
that such general Rules and Forms and Tables be not inconsistent with the provisions of anv Law in 
force, and shall before they are issued have received the sanction, in the Presidency of Fort William, 


of the Governor-General in Council, and in Madras or Bombay of the Governor in Council of the 
respective Presidencies.”” 


Article 37 of the Amended Letters Patent for the High Court of Judicature 
for the Presidency of Madras, says : 


“And we do further ordain that it shall be lawful for the said High Court of Judicature at Madras 
from time to time to make rules and orders for the purpose of regulating all proceedings in civil cases 
which may be brought before the said High Court. . . .provided always, that the said High Court 
shall be guided in making such rules and orders as far as possible by the provisions of the e of Civil 
Procedure, being an Act passed by the Governor-Gen: in Council,and being Act No. VIII of 1859, 


« 
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and the provisions of any law which has Pn made, amending or altering the same, by competent 
legislative authority for India.” 


The Government of India Act, 1915, split up the powers conferred on the High 
Court under section 15 of the Charter Act, 1861 and embodied them in two sections, 
sections 106 and 107 of the said Act. The relevant provisions of these two sections 
read as follows : 


“106. (1) The several High Courts are Courts of record and have jurisdiction . . . . and alt 
such powers... .. and power to make rules for regulating the practice of the Court, as are vested 
in them by letters patent, and subject to the provisions of any such letters patent, all such jurisdiction, 
powers and authority as are vested in those Courts respectively at the commencement of this Act. 

107. Each of the High Courts has superintendence over all Courts for the time being subject 
to its appellate jurisdiction, and may do any of the following things, that is to say, (¢) settle tables of 
fees to be allowed to the sheriff, attorneys, and all clerks and officers of Courts.” 


A combined reading of these provisions enable the High Courts to make rules 
for regulating the practice of the court and also to fix court-fees in respect of proceed- 
ings in the High Court. It is true, as contended by the plaintiff, the terminology 
used in section 107 (e) is not appropriate to the power to impose court-fees, alleged 
to be conferred on the High Court. But the words have a historic origin. Ori- 
ginally the officers were paid from the fees collected and though that practice was. 


given up, the same words, were continued to be used. Those words, obtained as ' 


it were, a secondary meaning and it is neither possible not permissible to give a. 
different meaning to those words at this stage. Indeed the Court-fees Act passed 
by the Central Legislature uses similar words in section 3 of the Act to indicate court- 
fees. The same power is again conferred on the High Court under sections 223 
and 224 of the Government of India Act, 1935. Under section 223 the High 
Court’s power to make rules of Court is preserved. Under section 224 (d) its power 
to settle tables of fees to be allowed to the sheriff, attorneys, and all clerks and 
officers of courts is retained. The power of the High Court to prescrike court- 
fees in regard to proceedings in the High Court was subject to judicial scrutiny 
prior to the coming into force of the Constitution of India. 


In Mahomed Ishack Sahib v. Mahomed Moideen1, Coutts-Trotter, J., as he then 
was, traced the power of the High Court to section 15 of the High Courts Charter 
Act. At page 852 the learned Judge observed : 


“Tt has always been maintained that the power under which fees are levied on the Original 
Side of the aes Court was derived from the general powers to issue general rules for regulating 
the practice and procedure of the Courts. It is argued, and I think it is rightly argued, that the power 
to make regulations for procedure necessarily includes imposition of fees and the collection of them 
and the Court can collect the fees only through its proper officers. If that be right, then the fee 
leviable on an appeal is the fee ee for the time being to the officers of the High Court by virtue 
of the High Courts Charter Act directly.” 

In Swaninatha Aiyar v. Guruswami Mudaliar®, Beasley, J., agreed with the opinion 
expressed by Coutts-Trotter, J. On the other hand, Venkatasubba Rao, J., i 
Abdul Hakim Sahib v. Chattanadha Aiyar®, preferred to derive that power from section 
107 (e) of the Government of India Act, 1915. It may be recalled that the power 
conferred ‘on the High Court under section 15 of the Charter Act was split up and 
enacted in sections 106 and 107 of the Government of India Act, 1915, the former 
comprising the power to make rules for regulating the practice of the Courts and 

- the latter empowering the High Court to settle tables of fees to be allowed to the 
sheriff, attorneys and all clerks-and officers of Courts. At page 438 the learned 
Judge observed : 

“ Then we must enquire from where the High Court derives its er, to make rules in regard 
to its court-fees. Barring section 107 of the Government of India Act (repealed section 15 of the 
High Court Charter Act), no other provision conferring the power is traceable. That section says 
that each of the High Courts may settle tables of fees to fe allowed to the sheriffs, clerks and officers 


of Courts. Section 3 of the Court-fees Act assumes that the fees payable to such clerks and officera 
are by virtue of this very section ...... 


The learned Judge proceeded to state at page 439: 


I. ee 43 M.L.J. 436: I.L.R. 45 Mad. 849. 3. (1930) 60 M.L.J. 435. 
2. (1927) 53 M.L.J. 457. 
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‘t My reason for referring to section 3 of the Court-fees Act in this connection is, that it fortifies 
my view that the High Court’s power to make rules is derived from section 107 of the Government 
of India Act. That section is not happily worded. Its marginal note indicates that it deals only 
with the High Court’s powers in respect of Subordinate Courts. Clauses (a), (b), (c) and (d) deal 
only with such Courts. But clause (e) is more general and deals with all Courts including the High 
Courts. The word ‘ such’ is absent in clause (e). 

If, then, it is from section 107 that the High Court derives its power to make rules, does it place 
any limitation on such power? The proviso to section 107 says that the table of fees to be 
framed shall not be inconsistent with the provisions of any Act for the time being in force.” 
Leach, J., as he then was in Maung Ba Thaw v. M. S. V. M. Chettiar, would extract 
this power from clause 35 of the Letters Patent (corresponding to clause 37, Madras 
Letters Patent). The learned Judge did not agree with Venkatasubba Rao, J., 
in regard to the construction of section 107 (e) of the Government of India Act. 
Notwithstanding the absence of the word “ such” in “the said clause, the learned 
Judge would confine the operation of that clause only to the Subordinate Courts. 
In re Official Assignee®, Panckridge, J., of the Calcutta High Court’agreed with 
Venkatasubba Rao, J., when he stated at page 60: 

“On the other hand, when the words ‘ all clerks and officers of Courts’ are used, all Courts in 
the Province are meant including the High Court. This is the more natural construction gram- 
matically. Moreover, if the High Court is to be excluded the mention of the sheriff and attorneys 
` becomes unnecessary.” s 
In dealing with the contention that the words “ fees to be allowed to the sheriff, 
attorneys and all clerks and officers of Courts ” in section 107 (e) of the Government 
of India Act, 1915, do not refer to court-fees, the learned Judge made the following 
remarks : 

-~ “T do not agree with Coutts-Trotter, J., that ‘ fees allowed ° refers exclusively to those fees which 
the clerks and officers could formerly claim as a perquisite. J see no reason why the phrase should 
be limited in this way. It cannot have that meaning in section 107 (e) of the Government of India 
Act, 1915, as that statute was enacted long after the system of remuneration by fees had given place 
to remuntration by salaries.” 

It will be seen from the aforesaid decisions that all the High Courts unani- 
mously agreed that they had power to impose court-fee, though there was difference 
of view on the source of such power. Coutts-Trotter, J. and Beasley, J., of the 
Madras High Court found it on the High Court’s general powers for regulating 
the practice and procedure of the Courts conferred under section 15 of the Charter 
Act. Leach, J., of the Rangoon High Court discovered it in‘clause 35 of the Letters 
Patent, Rangoon. Venkatasubba Rao, J., found no difficulty in deriving it from 
section 107 (e) of the Government of India Act, 1915. Section 3 of the Court- 
fees Act, 1870, assumed that power in High Courts and only prescribed the manner 
of collection. Though there is much to be said for the view of Venkatasubba Rao, J., 
that the High Court’s power to prescribe court-fee was derived only from section 107 
of the Government of India Act, 1915, we are not prepared at this stage to 
differ from the opinion expressed by three Judges who subsequently became the- 
Chief Justices of the Court when they held that the source of that power could 
be traced to the general power of the High Court to issue rules for regulating the 
practice and procedure of Courts. We are particularly more reluctant to do so 
as such a power was exercised for so long a time and acquiesced in by all parties 
concerned including the Government and Legislature. We therefore hold that 
Article 225 of the Constitution saved that ‘power subject to the restrictions contained 
therein. 


In the view we have’taken though it is not necessary, as the question was 
argued at some length, we shall proceed to consider, whether apart from Article 225 
there are any provisions in the Constitution enabling the High Court to exercise 
such a power prescribing court-fee. It is then to be inquired whether the Consti- 
tution of India made any transitory provisions, enabling that power undoubtedly 
possessed by the High Courts prior to the Constitution, to exercise the same after 
the Constitution, till suitable laws were made by the Legislature, on whom exclusive 





a. (1935) I.L.R. 13 Rang. 156. 2. LL.R. (1937) 1 Cal. 56. 
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jurisdiction was conferred under Article 246 of the Constitution read with List IT’ 
of the VII Schedule. Article 372 of the Constitution of India says : 


“ (1) Notwithstanding the repeal by this Constitution of the enactments referred to in Article 
395 but subject to the other provisions of this Constitution, all the law in force in the territory of 
India immediately before the commencement of this Constitution shall continue in force therein 
until altered or repealed or amended by a competent Legislature or other competent authority. 


(2) For the purpose of bringing the provisions of any law in force in the territory of India into 
accord with the provisions of this Constitution, the President may by order make such adaptations 
and modifications of such law, whether by way of repeal or amendment, as may be necessary or 
ope and provide that the law shall, as from such date as may be specified in the order, have 

ect subject to the adaptations and modifications so made, and any such adaptation or modification 
shall not be questioned in any Court of law.” 


Pursuant to the power conferred under Article 372 (2) the President of the 
Republic made the Adaptation of Laws Order, 1950, which was published on 
26th January, 1950. The material provisions of that Order relevant to the 
present purpose may be extracted :-— 


Clause 2 (1) (b) : In this Order :— 


oe Central Law ” means any law in force in the territory of India immediatély before 
the appointed day, but does not include— 


(i) an existing Provincial law ; 
(ii) an existing State law; or 


(ii1) an Act of Parliament of the United Kingdom or any Order in Council, rule or other 
instrument made under such an Act. 


Clause 3: As from the appointed day, the existing Central laws mentioned in the Schedules 
to this Order shall, until repealed or amended by a competent Legislature or other competent autho- 
rity, have effect subject to the adaptations and modifications directed by those Schedules or, if it is 


so directed, shall stand repealed. 


Clause 22: Save as is otherwise provided by this Order, all powers which under any law in 
force in India or any part thereof were, immediately before the appointed day, vested in or exercisable 
by any person or authority shall continue to be so vested or exercisable saai other provision is made 
by some Legislature or authority empowered to regulate the matter in question. 


Section 3, Court-Fees Act, I 870, I Schedule. For ‘‘ the Courts which are High Courts for the 
purposes of the Government of India Act, 1935,” substitute ‘“‘ the High Courts for Part A States.” 


The learned Government Pleader contended that by reason of the Adaptation 
of Laws Order, the power of the High Court to prescribe court-fees for the Original 
Side of the High Court was saved and they could exercise that power till the Legis- 
lature madé an Act prescribing the court-fees. To appreciate this contention 
it is necessary to scrutinise the provisions of Article 372 (1) and (2)-with some care. 
Under Article 372 of the Constitution the laws in force in the territory of India 
immediately before the commencement of the Constitution shall continue until 
altered or repealed by a competent Legislature or authority. The words “laws 
in force ” are not defined for the purpose of Part XXI of the Constitution though 
for the application of Article 13 there is a definition. But in their ordinary conno- 
tation they are wide and comprehensive enough to take in not only the laws made 
by the Legislature or other authority under the powers conferred by the Govern- 
ment of India Act, but also the Government of India Act itself. It is argued that 
this is effected by reason of the opening words of the Article “ Notwithstanding 
the repeal by this Constitution ” referred to in Article. 395. One of the Acts 
referred to in Article 395 is the Government of India Act, 1935. To put in other 
words, the contention is that the Government of India Act was one of the laws 
in force and notwithstanding its repeal the power conferred under that Act can be 
exercised. It would be a paradox to say that an Act is repealed, but it will be con- 
tinued in force till it is repealed or altered. When the Constitution expressly re- 
pealed the Government of India Act and enacted that notwithstanding that repeal 
the laws in force shall continue, the reasonable construction, in our view, is that 
despite the repeal? the laws already made under the powers conferred by that statute 
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would continue to be in force. But to hold, as we are asked to hold, that the Act 
would continue in force notwithstanding the repeal, would be to attribute to the 
authors of the Constitution an inconsistency. ‘To put it concretely, the Govern- 
ment of India Act may have been repealed ; but the rules made by the High Court 
in exercise of the powers conferred by that Act shall continue in force till ee 
or altered by a competent Legislature. The other restriction is that the law in 
force shall continue subject to the provisions of the Constitution. Article 372 (2) 
enables the President to bring any law, if inconsistent with any provisions of the 
Constitution, into accord with the provisions of the Constitution by repeal or by 
amendment of a statute and direct that the pre-existing law shall have effect sub- 
ject to the adaptations and modifications made by him. Such modifications or 
adaptations made by him shall not be questioned in any Court of law. But obvious- 
ly in our view under this section the President has no power to continue the laws 
„expressly repealed by the Constitution. He cannot by an order direct that the 
Governemnt of India Act shall continue to be in force when the Constitution 
expressly repealed it. Unless the Government of India Act continued in force, after 
the Constitution was made, the High Court’s power derived under that Act could 
not be exercised. Nor can we hold that the President made any such order which 
had the effect of continuing the power of the High Court to make laws in respect 
of court-fees on the original side, derived from the abrogated Government of India 
Act. Under rule 3 of the Order, the Court-fees Act shall have effect subject to 
the adaptations made. ‘The adaptation relevant to the purpose reads as follows : 


ce Section 3. For “ the Courts which are High Courts for the purposes of the Government of 
India Act, 1935” substitute ‘‘ the High Courts for Part A States.” 


By making that adaptation section 3 of the Court-Fees Act would read as follows : 


“The fees payable for the time being to the clerks and officers (other than the sheriffs and 

attorneys) of the High Courts for Part A States . . . . shall be collected in manner heremafter appear- 
ing.” 
The adaptation does not make any difference in the content of the section, but 
only introduces the suitable words in conformity with the repeal of the Govern- 
ment of India Act. Section 3 of the Court-fees Act has been construed by Venkata- 
subba Rao, J., in Abdul Hakim Sahib v. Chattanadha Aiyar). There the learned Judge 
after analysing the section observed : 

“ Section 3, in my opinion, is clearly an instance of bad drafting. So far as its language goes, 
it does not profess-to prescribe court-fees : it purports on the contrary to deal only with the mode 
of collecting it. But by implication it prescribes a court-fee in certin cases. That is the effect of the 
second clause which runs thus..... The effect of the two sections may then be shortly stated 
thus. In certain cases coming before the High Court, Court-fees Act itself prescribes the fee 
leviable. (Section 4, and clause (2) of section 3). In all other cases coming before that Court, the 


Court-fees Act lays down only the mode of collecting the court-fee (section 3, clause (1). In the case of 
the Presidency Small Cause Courts also, ıt merely prescribes the mode of collecting the fee . . . - - ad 


We respectfuly agree with the observations. It fpllows that under section 3 of the 
Court-fees Act, court-fee is not leviable’ except in cases mentioned in the second 
part of that section, unless they are otherwise leviable by the High Court. In 
any view rule 3 does not in any way confer, recognise or continue the power of the 
High Court to prescribe court-fee. It may also‘be mentioned that clause 3 applies 
only to existing Central laws and the Government of India Act, which is an Act 
of Paliament, is expressly excluded from the definition of “ existing Central law ”. 
Nor does rule 22 save any such power. Under that rule 


BS teeta all powers which under any Jaw in force in India or any part thereof were, imme- 


diately before the appointed day, vested in or exercisable by any person or authority shall continue 
to be so vested or exercisable until other provision is made by some Lepulatare or authority empowered 
to regulate the matter in question.” 


This rule must necessarily be read in conformity with the powers conferred 


on the President. If the President has no power under Article 372 to continue 
an Act repealed, rule 22 cannot be construed in such a manner to have that effect. 





1. (1930) 60 M.L.J. 435. 
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It must be read so as to be in conformity with the powers of the President. If so 
read it is clear that the power conferred under any law in rule 22 must be a power 
conferred under a law in force, but not under a law repealed. Such power can 
be exercised by authority on whom it is conferred till the appropriate Legislature 
makes law regulating the matter in question. To illustrate, the powers of the 
Master under the Court-fees Act, which is a law in force, can be exercised by him 
till that law is repealed or another authority is substituted. So too, if under the rules 
made by the High Court by exercise of its powers under the Government of India 
Act, a particular power is conferred on the Master, he will continue to exercise it 

. till ‘another authority is substituted for him by appropriate Legislature. But the 
High Court cannot exercise its power conferred on it under the Government of 
India Act after the Government of India Act ceased to exist, though the laws 
made by it during the subsistence of that power would continue in force even after 
the Constitution, till they are modified. So construed, rule 22 also cannot save 
the power of the High Court to prescribe court-fees afresh after the Constitution 
came into force. But as we have held that Article 225 of the Constitution preserved 
the High Court’s pre-existing power we hold that the rule made by the High 
Court in June, 1950, prescribing a higher fee in appeals against the original side 
decrees is constitutionally valid. 


It is then contended that in any view the amended rule could not affect the 
right of the plaintiff to prefer an appeal against the decree of the learned Judge 
sitting on the Original Side as the rule is not expresesly or by necessary implication 
given retrospective operation. It cannot be disputed that an appeal is a continua- 
tion of the proceedings in the Court of the first instance—see Muthia Chettiar v. Rama- 
swami Chettiar’, It is also settled law that a right of appeal is not merely 
a matter of procedure but is a matter of substantive right. ‘The case in Hossein 
Kasam Dada (India), Lid. v. The State of Madhya Pradesh*, is rather instructive. There 
the appellant was assessed by the Assistant Commissioner on 8th April, 1950, 
in the sum of Rs. 58,657-14-0. Being aggrieved by that order of assessment he 
preferred an appeal on roth May, 1950, to the Sales Tax Commissioner. As the 
tax for which he was assessed was not paid, the appellate authority declined to 
admit the appeal. According to the law at the time the asssessment proceedings 
were started : 

**No appeal a re an order of assessment, with or without penalty, shall be entertained . 


unless it is satisfi such amount of tax or penalty or both as the appellant may admit to be 
due from him, has been paid.” 


But by the time the is was sought to be filed, the law was amended and accord- 
ing to the amended 


“ No appeal against an order of assessments with or without penalty shall be admitted by the 
said authority unless such appeal is accompanied by a satisfactory proof of the payment of the tax 
with penalty, if any, in respect of which the appeal has been preferred.” 


According to the pre-existing law only the amount admitted by the assessee should 
be paid ; but by reason of the amendment the payment of the entire tax was a 
condition precedent for preferring an appeal. It was contended that the amend- 
ment has placed a substantial restriction on the assessee’s right of appeal and there- 
fore it affected his vested right. Their Lordships observed at page 224: 


“ The above decisions quite firmly establish and our decisions in Janardan Reddy v. The State? 
and in Ganpat Rai v. Agarwal Chamber of Commerce‘, uphold the principle that a right of appeal is not 
merely a matter of procedure. It is a matter of substantive right. This right of appeal from the 
decision- of an inferior tribunal to a superior tribunal becomes vested in a party when proceedings 
are first initiated in, and before a decision is given by, the inferior Court. In the language of Jenkins, 
G. J., in Nana v. Sheku®, to disturb an existing right of appeal is not a mere alteration in procedure. 
Such a vested right cannot be taken away except by express enactment or necessary intendment. 
An intention to interfere with or to impair or imperil such a vested right cannot be presumed unless 
such intention be clearly manifested by express words or necessary implication.’ 


1. (1913) 20 1.C. 689 at 694. (S.C.). 

2. (1953) S.CR. 987: (1953) S.C.J. 276: 4. (1952) S.C.J. 564° A.I.R. 1952 S.C. 409 
A.I.R. 1953 S.C. 221 (8.C.). S.C.). 

3. (1951) S.C.J. 98: A.I.R. 1951 S.C. 124 5. (1908) T.L.R. 32 Bom. 337. 
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Relying upon this decision it has been argued that a right to prefer an appeal was 
vested in the plaintiff at the time when the plaint was filed and the amendment 
unduly restricted that right and therefore cannot affect his vested right. The 
amendment made in rule 1 of the High Court-fees Rules reads as follows : si 


“ To other documents including Memoranda of Appeals the Registrar shall apply so far as may 
be the law for the time being in force relating to court-fees, as regards the scale of fees, the manner 
of levy of such fees, the refund of such fees and in every other respect, in the manner and to the extent 
that it is applicable to similar documents filed in original proceedings in a District Court and in 
appeals from decrees and orders of a District Court.” 


This amendment does not give it retrospective operation. Nor can we infer re- ' 
trospectivity by necessary implication. Full meaning can be given to the amend- 
ment if it is confined to cases where the suit was filed after the amendment came into 
force. But can it be said that the amendment is such that it places substantial res- 
triction on the plaintiff’s right of appeal? Under the rules as they stood at the 
time when the suit was filed, the court-fee payable was only Rs. 935. Under the 
amended rule the court-fee is Rs. 2,832-7-0, i.e., about three times the original 
rate. This sudden increase in the burden could not have been anticipated by 
the plaintiff. Had he known that he would be asked to pay such heavy court- 
fee for preferring an appeal it is problematical whether he would have filed the 
suit at all. At the time he filed the suit he must have been under the impression 
that with the payment of an additional court-fee of Rs. 935 he could pursue the 
suit to its appellate stage. The right of appeal that vested in him at the time when 
he instituted the suit was certainly and seriously curtailed by the unexpected 
heavy burden thrown on the appellant. It is a well-established principle that an 
Act or rule imposing a burden has always to be construed strictly. On a fair 
construction of the language used in the rule we cannot hold that the amendment 
is retrospective in operation. The court-fee prescribed thereby cannot apply to 
the appeal preferred by the plaintiff. 


The Government Pleader relied upon a decision of Krishnaswami Ayyangar, J., 
in Ghosh Beevi, In re!. The learned Judge held that the notification increasing the 
court-fee was applicable to an appeal preferred after it came into force though the 
suit was instituted prior to the amendment. A perusal of the judgment shows 
that the learned Judge only distinguished the cases cited before him but didnot 
give any acceptable reasons why in his view court-fee payable according to the 
amendment should be paid. The only reason given. by the learned Judge is a 
statement of fact, namely : 


“ The notification having taken effect on 1st November, 1943, I can see no reason why it should 
be held inapplicable to an appeal preferred after it came into force.” 


The learned Judge has not considered the point, viz., when the amendment was 
not expressly or by necessary implication made retrospective in operation, whether 
it would apply to an appeal even though it has placed a substantive restriction 
on the appellant’s right of appeal. We therefore regret our inability to follow 
the judgment.: Strong reliance is placed upon the judgment of the Full Bench 
of which one of us was a party in Ramamirtham v. Rama Film Service®. There a 
original suit had been transferred to the City Civil Court. By later legislation the 
pecuniary jurisdiction of the City Civil Court was raised to the sum of Rs. 10,000. 
The question was whether the City Civil Court was competent to try or dispose 
of suits filed in the High Court below Rs. 10,000 in value, which were instituted 
prior to the enhancement of its jurisdiction from Rs. 8,000 to Rs. 10,000 and if so, 
can such transfers be legally made under either section 16, proviso (2), Madras 
City Court Act or under section 24 (1), Civil Procedure Code. It was argued 
that a suitor had a vested right to have a suit validly instituted in a Court of com- 
petent jurisdiction, to have it tried and disposed of in that Court and that any 
subsequent legislation or notification issued in pursuance of a power conferred by 





1. (1944) 1 M.L.J. 340. 2. (1951) 2 M.L.J. 121 (F.B.). 
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a statuté could not defeat that right nor take away the jurisdiction of that Court 
to try and dispose of the suit. The Full Bench conceded the correctness 
of the contention but pointed out that the vested right to continue an action in 
a court in which it was instituted can be made subject to a power of transfer by 
the very Act which constituted and established the court, or in cases governed by 
the Civil Procedure Code, under section 24. The same idea was expresssed in 
a slightly different way at page 128 as follows: 

“ The vested right is always subject to the overriding power of the Court subject to the 
restrictions contained in the statute to transfer to another Court competent to, try the same.” 
Satyanarayana Rao, J., observed at page 129 : l 

“ There can, therefore, be no bardship if a suit is transferred to the City Civil Court as the party 
gets credit to what he had already paid on the original side of the High Court, as court-fees and. 
would be called upon to pay only the difference.” 


But the present point, namely, whether a substantive restriction on the plaintiff’s 
` right of appeal was imposed did not arise for consideration-in that case. Raghava 
Rao, J., in Oficial Assignee, M@dras v. Ranganathan’, held that in a case transferred 
from the Original Side ‘of the ‘High Court to the City Civil Court, the additional 
court-fee after giving credit to that paid on the Original Side, could be collected. 
In coming to the conclusion he relied upon section 16 (3) which in terms says that 
in any suit or other proceedings so transferred, the Court-fees Act, 1870, shall 
apply, credit being given for any fees levied in the High Court. The present ques- 
tion did not arise for consideration before him. We therefore agree with appellant 
that he need only pay the court-fee payable on the appeal at the time when he insti- 
tuted the suit on the Original Side of the High Court. The court-fee paid by him 
is correct. 

R.M. —— , Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GovinpA MENON AND MR. Justice BASHEER 
AHMED SAYEED. 


The Madura. Municipality represented by the Municipal 


Commissioner .. Appellant* 
3 7 
P. M. S. Muthuswami Chettiar .. Respondent. 


* Madras Town Planning Act (VII of 1920), section 29 and Rule 65 of the Rules—Finality of award as 
to leny of betterment-tax—Limits—Furisdiction of civil Courts to decide on right to levy the tax—If ousied— 
Civil Procedure Code (V of 1908), section g—Scope—Betterment leoy—Condttions essential. 

Since there is no machinery fixed by the Madras Town Planning Act for ascertainment whether 
the value of the land has increased or is likely to increase the civil Courts must certainly have vested 
in them the right to do so. The jurisdiction of the civil Court to decide such question is not ousted 
by Town Planning Act. ‘ 

Section 29 of the Act does not debar the owner of a property from filing a suit for declaring that 
the claim to betterment contribution is illegal, void or ultra vires the powers under the Town Planning 
Act and the provisions of section 29 of the Act do not take away the right of the plaintiff to agitate 
before a civil Court against the right of the Municipality to levy betterment contribution without 
proving that it is entitled to the same, on the basis that the value has either increased or is likely to 
increase by reason of making of the scheme, as provided for in section 23 of the Town Planning Act. 

While the Municipal Authority might be entitled to claim the betterment contribution by reason 
of the increase in value, consequent upon the making of the Town Planning Scheme (which means 
also the execution and operation) the Municipal Authority cannot claim any contribution if the 
value of the property has increased by general factors which are extraneous to the scheme. 


Appeal against the decree of the Court of the Subordinate Judge of Mathurai, 
dated goth August, 1948, in O.S. No. 83 of 1947. : 

K. Kuttikrishna Menon and Balakrishna Eradi for Appellant. 

K. Raja Ayyar and K. Vaitheeswaran for Respondent. 

The Court delivered the following 


1. (1951) 2M.L.J. 93- 
* Appeal No. 310 of 1949. Pa 25th February, 1953. 
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Jupoments ; Govinda Menon, J.—I need not recapitulate the facts which have 
been detailed in extenso in the judgment of my learned brother. But I wish to 
add only a few words on the question of law that has been eleborately argued 
at the Bar. 


The learned Judge’s finding that the introduction of the labour scheme is 
within the purview of the powers of the municipality and is therefore not ultra vires 
has not been questioned before us ; nor is the opinion that the formalities as pro- 
vided under the Madras Town Planning Act, 1920, have been complied with, 
controverted. Thus the only question which arises for determination is whether 
the levy of the betterment tax is unreasonable and excessive and whether the fixa- 
tion of the betterment tax was done in an arbitrary manner. Iu-considering this 
question the basic question of the jurisdiction of the Court to enquire into the 
right of levy of betterment tax will have to be decided in the first instance. On 
behalf of the appellant, reliance is placed upon sections 24, 26 and 27 of the Madras 
Town Planning Act, 1920, as well as rule 58-A and rule 65 framed-under section 
44 of the Act. Section 23 empowers the Municipal Council to levy betterment 
contribution where by the making of any town planning scheme the value of the 
property has increased or is likely to increase, and such a claim has to be made 
within the time limited by the scheme not being less than three months after the 
date of publication of a notification of the Government sanctioning the scheme 
under section 14; and the betterment contribution shall be recovered from the 
owner of the property aunually for such term of years and at such uniform per- 
centage of the increase in value not exceeding ten per cent. as may be fixed in the 
scheme. There is a proviso that the aggregate amount of the contribution so 
recovered shall not exceed one half of the maximum increase in value during the 
term of years as ascertained under the latter provision of the statute. In the present 
case, as has been considered by my learned brother, betterment contributions 
were for the years 1945-46 and 1946-47. The Municipality’s argument that 
the Civil Courts are deprived of the powers to question the legality of the levy 
is founded upon a joint reading of sections 24 and 26 and rule 65. The 
calculation of the betterment levy is laid down in section 24 (b) and when better- 
ment contribution is calculated under that section, it is open to the owner of the 
property under section 26, if in any particular year he objects to the amount of such 
contribution on the ground that the market value estimated under clause (b) of 
section 24 is excessive, to state the market value which he contends is correct and 
then within thirty days of the date on which the determination of his objection 
or appeal becomes final by written notice, he can require the Municipal Council 
to acquire the property together with any buildings or other works that may exist 
thereon. Clause (2) of section 26 makes it obligatory upon the Municipal Council 
either to acquire the property or to accept the market value as stated by the owner 
and revise its assessment of the betterment contribution in accordance therewith. 
If under clause (3) of section 26 the Municipal Council elects to acquire the pro- 
perty the compensation payable shall be determined according to the provisions 
of the Land Acquisition Act, 1894, which may in suitable cases be modified by the 
provisions of sections 34 and 35 of the Madras Town Planning Act. We are now 
asked to hold that the only remedy which the owner of the property has is to apply 
to the Municipality under section 26 either to acquire the property according to 
the provisions of the Land Acquisition Act or to accept the valuation given by the 
owner and revise the assessment accordingly. Rule 65 reads as follows : 


“The assessment or demand of any betterment contribution when no appeal is made as herein- 
before provided, and when such an appeal is made, the adjudication of the Council thereon shall be 


What is the nature of the finality attached to the assessment contemplated under 
rule-65 is the question for consideration. The appellant’s counsel also invoked 
section 354 of the Madras District Municipalities Act, clause (2), but that section 
can only apply where the assessment or the demand made was under‘the authority 
of the District Municipalities Act. It does not state that any sum of money collec- 
ted by the Municipality under the powers conferred by statutes other than the 
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District Municipalities Act cannot be questioned in accordance vith that section. 
There is speċific reference that the collection or demand should be under the autho- 
rity of the District Municipalities Act. Therefore section 354 of the District Muni- 
cipalities Act cannot in our opinion be applied to justify the appcllant’s claim, 

A line of cases which lay down the principle that wherc a statute conférs certain 
rights and prescribes a particular mode of remedying the encroachments upon 
such rights, the ordinary civil Courts have no juridiction to entertain the disputes 
thas been put forward as the basis of the contention in favour of the appellant. 

The most authoritative pronouncement on the subject in recent ycars is con- 
tained in the judgment of the Privy Council in Secretary of State for India v. Mask 
and Co.1, in which their Lordships have taken care to point out that the dete: mina- 
tion of such questions must rest on the terms of the particular statute, and decisions 
on other statutory provisions would not be of much material assistance, except in 
so far as general principles of construction are laid down. ‘They refer to the judg- 
-ment of Willes J. in Wolverhampton New Waterworks Co. v. Hawkesford*, which was 
approved by the House of Lords in Weville v. London “ Express” Newspapers Lid. 
In the former case Willés, J., formulates the thrce classes of cases ipto which the 
.question of the ousting of jurisdiction may fall to be considered. The third 
-class as stated by the learned Judges is as follows : 

“ Where the statute creates a liability not existing at common law, and gives also a particular 
remedy for enforcingit........ With respect to that class it has always been held, that the party 
must adopt the form of remedy given by the statute.” f : 

‘The principles laid down by Lord Thankerton have been summarised and followed 
in Secretary of State for India v. Fagannatham*, and it is unnecessary to repeat them 


here in any detail. 


Quite a large body of case law on this subject has been brought to our notice 
but I do not think it essential to discuss any of these cases. When once we clearly 
understand the principle that underlies, the application of the same is not beset 
with any difficulty. It isa truism to say that the exclusion of the jurisdiction of a 
civil Court to redress the grievance of a subject who suffers from a liability due to 
‘the act of another, either as a result of statute, or otherwise, should explicitly be 

- expressed, or clearly implied, and so far as the Madras Town Planning Act, 1920 is 
concerned, there is nowhere any reference to the exclusion of the jurisdiction of civil 
~Courts. Even by necessary implication, it is impossible to find any exclusion. The 
sole question is whether there is any machinery in the Act whereby it is possible to assess 
an increase in the value of any property, or the likelihood of such property increas- 
ing in value, by the making of a Town Planning scheme. There is no section of 
the Act which enables the owner of property to agitate before any authority compe- 
tent to decide the question of an increase or likelihood of an increase. In such 
circumstances, the decisions laying down that where a statute creates a liability 
-which causes an injury to a citizen and the redress of gich grievance is afforded 
‘by a special remedy provided by the same statute, then the civil Courts have no 
jurisdiction to interefere, cannot be applied to the present case. The cases cited on 
this topic viz., Kamaypa v. Leman®, Munscipal Council, Nellore v. Rangaya®, Nataraja 
Mudaliar v. Municipal Council of Mayavaram’, Taluk Board, Bandar v. Zamindar of 
‘Chellapalle®, Municipal Chairman, Virudupatti v. Saravanam Pillat®, Seetharam v. Gooinda- 
swamt°, Lakshmanan Chetti v. Municipality, Trichinopolp14, Pattarnat Purnachandra Mala 
“Jamna Devi v. President District Board, Chicacole12, Commissioner, Municipal Council, 
Vizagapatam v. Siddeswara Devi18, Udipi Municipal Council v. Vasudevacharya**, cán 





have no application to the present case. - 8 
1., (1940) 2 M.L.J. 140: L.R. 67 I.A. 222: 120. Š 
I.L.R. (1940).Mad. 599 (P.G.). 8. a 40 M.L.J. 91 : I.L.R. 44 Mad. 156. 
2. (2859) 141 E.R. ee 9- (1919) 10 L.W. 592. 
3. L.R. 1919 A.G. 308. NEE 10. A.LR. 1926 Mad. 352. Í 
4. (1941) 2M.L.J.47: LL.R. 1941 Mad. 850 11. A.J.R. 1928 Mad. 208. 
’ B.). 12. hea 113 I.C..560. 
z A LL.Ri 2 Mad. 37, 0 eee. rae a 2 M.L.J.-rir. 
2 1893) I.L.R. 19 Mad. 10, . 14. (1949) 2 M.L.J. 629. 
7- (1911) 21 MLJ. 878: LL.R. 36 Mad. Yai 
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The true principle, in my view, is to ascertain the basic foundation on which 
the jurisdiction to levy betterment contribution can be rested. In view of the 
fact that there is no dispute regarding the value of the land at the time the better- 
ment contribution was levied, the question of a resort to the arbitrator cannot 
arise for the reason that the arbitrator is not empowered to find out whether in 
any particular year the value of the land has increased or is likely to increase in 
order that a higher betterment contribution can þe levied that year. All that 
the arbitrator can decide is what the value of the land was at the date of the noti- 
fication and therefore it is npt possible for the owner of the property to approach 
the arbitrator for assessing the value at different times as and when the Municipal 
authorities levy betterment contribution. It is only in cases where the betterment 
contribution is levied on the basis of a lesser market value of the property that 
the owner is unable, under section 26, to compel the Municipal Council to acquire 
the property on a market value which he fixes. Such a state of things cannot 
happen in this case because the respondent does not dispute the value of the land. 


Can we therefore say that the civil Courts have no jurisdiction to find whether 
the value of the land has increased, or is likely to increase? As I have already 
stated since there is no machinery fixed by the statute for ascertainment of that 
figure the civil Courts must certainly have vested in them the right to do so. 


The respondent’s Counsel relied upon the statement of objects and reasons 
for the bill which subsequently became the Town Planning Act wherein we find 


the following statement : 


“ The bill proposes to assist Municipalities by applying the principle of betterment contribution ` 
or special assessment and charging part of the cost of constructing roads and other works to the bolders 
of property receiving immediate and direct benefit from them.” 


The stated object of this part of the legislation is that a holder of property must 
receive immediate and direct benefit by the work undertaken by the Municipality 
and a period of twenty years is given for the implementation of the scheme. If 
therefore the Municipality collects the betterment tax for a period of 19 years, 
without taking any steps to construct works from which benefits can be received by 
the holders of property, and after 20 years nothing is done, there is no provision 
in the Act for the holders paying the tax for getting back the same. One need 
hardly say thatitis not possible to view with equanimity a state of things like that. 
It must therefore be clear that the burden is on the Municipality to lay the foun- 
dation for the levy of the betterment tax for any year, if the same has been disputed, 
by showing that the market value has increased, or is likely to increase. Where, 
therefore, the Court is convinced that the Municipality is acting in excess of its 
authority by levying the betterment tax, even though the market’ value of the land 
has not increased as a result of any work undertaken by it, or is not likely to 
increase in the future as a fesult of any proposed work, then itis open to the aggrieved 
party to have recourse to a civil Court to get redress. See the observations of 
Lord Reading, C.J. in Rex v. Brixton Prison (Governor) Sarno Ex-parte1, 


“If we were of opinion that the powers were being misused, we should be able to deal with the 
matter. In other words if it was clear that an act was done by the executive with the intention of 
misusing those powers, this Court would have jurisdiction to deal with the matter.” 


To a similar effect are the observations of Lord Esher, M.R. in The Queen v. Commis- 
Stoners for Special Purposes of The Income-Tax*. ‘ 


-“ When an inferior Court or Tribunal or body, which has to exercise the power of deciding facts 
is first established by Act of Parliament, the islature has to consider what powers it will give that 
Tribunal or body. It may in effect say that, 1f a certain state of facts exists andis shown to such 
Tribual or body before it proceeds to do certain things, it shall have jurisdiction to do such things 
but not otherwise. There it is not for them conclusively to decide whether that state of facts, 
exists, and, if they exercise the jurisdiction without its existence, what they do may be questioned 
and it will be held that they have acted without jurisdiction.” 





1. L.R. (1916) 2 K.B. 742 at 749. 2. (1878) I.L.R. 2 Mad. 37. 
2. (1888) L.R. 21 Q.B.D. 313 at 319 and 320. 
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Varadachariar, J. has discussed these and other cases in Secretary of State for India v. 
Meyyappa Chetttar+, and quotes a passage from Reg v. Bolien®, to the effect that 
the test of jurisdiction was whether or not the authority in question had power 
to enter upon the equiry, not whether its conclusions in the course of it were true 
or false. The learned Judge later on discusses the applicability of the prohibition 
contained in section 67 of the Inicome-tax Act. It is unnecessary for the purpose 
of this case to consider the various aspects of the question for there is no express 
prohibition in the present statute ousting the civil Courts’ jurisdiction. A recent 
decision of the Bombay High Court in State of Bombay v. Maharashtra Sugar Mulls®, 
may also be referred to. As I am of opinion that the jurisdiction of the civil Courts 
to find out whether there has been an increase in the market value or whether there 
is a likelihood of an increase in the market value has not been ousted, the suit as 
framed is maintainable. The other points have been discussed by my learned, 
brother in extenso and I do not wish to repeat the same. I agree with my learned 
brother that the appeal should be dismissed with costs. . 


Basheer Ahmed Sayeed, 7.—Defendant, who is aggrieved by the judgment and 
decree of the learned Subordinate Judge of Mathurai, who decreed the suit of the 
plaintiff for refund of a sum of Rs. 1,898-12-0 from the defendant municipality, 
on the ground that the levy of the betterment tax on the suit properties was wholly 
illegal, void and ultra vires of the powers of the defendant municipality, has preferred 
this appeal. 


The facts of the case may briefly be stated as follows : Three items of suit pro- 
perties, namely, S. No. 32/1 measuring 2.9 acres, S. No. 40/1 measuring o. 68 
acres and S. No. 100/5 measuring o. 82 acres belonging to the plaintiff are ma- 
mool wet lands, irrigated by the ayan Madakulam tank, and situated outside the 
municipal limits of the Mathurai Municipality. On this land, paddy crop is 
. raised year after year and the plaintiff has veen paying cist to the Government on 
the basis of wet assessment in respect of paddy cultivation. They have not been 
assessed to any tax by the Mathurai Municipality and the lands have not been 
classfied as house sites by the Municipality at any time. These lands are also 
surrounded by irrigation channels and paddy fields on all sides. No streets, no 
roads and no approaches are available in respect of these lands. Nor is there 
any municipal water supply, drainage, lighting or other amenities. In their present 
condition, the lands could not be utilised for building or residential purposes. By 
notification dated 15th January, 1937 in G. O. Ms. No. 202 L. S. G. under section 
12 of the Madras Town Planning Act, the Governemtnt directed the Mathurai 
Municipality to prepare publish and submit for their sanction, before 31st Decem- 
ber, 1937, a town planning scheme in respect of areas specified in the said noti- 
fication, which included, among others, the suit items as well. The town planning 
scheme was styled as “Sri Meenakshi Mills Labour Housing Town Planning 
Scheme ”, Madakulam village, outside the municipal limits and the total extent com- 
prised in the said town planning scheme was 46 acres within the boundaries given 
in the said notification. In pursuance of this direction, the Mathurai Municipality 
would appear to have prepared, published and submitted for sanction, a scheme 
styled the “Sri Meenakshi Mills Labour Housing Scheme” including the three 
suit items. This scheme received the sanction of the Government in G.O. No. 938, 
dated 2ist April, 1943 under section 14 (3) of the Madras Town Planning Act of 
1920. In this order, it is stated that the scheme was finally approved of by the 
Mathurai Municipal Council, in its resolution dated 14th April, 1942 and the , 
schedule of the lands was shown in Appendix 1 to this order. This sanction was 
accordingly published as in Appendix 2 to the said order, in the Fort St. George 
Gazette. This order further directed that a copy of the scheme should be placed 
for inspection. by the public, at the municipal office during office hours 
for a period of six months from 25th June, 1943. 





1. I.L.R. (1937) Mad. 211. 3. A.I.R. 1951 Bom. 68. 
2. LR. (1841) 1 Q.B. 66. 
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It is clear that though this scheme was prepared as early as 1937 and was finally 
sanctioned by the Government on 21st April, 1943, until the date of the suit or even 
thereafter, the scheme was not executed in ‘accordance with the provisions made 
thereunder. None of the items of improvements or amenities provided in the 
scheme appear to have been actually brought into existence till the date of suit 
or even thereafter. No funds appear to have been spent on this scheme by the 
Mathurai Municipality, There is nothing unusual in this, for it is rarely that 
Municipalities could command the resources to put through the schemes they 
prepare and publish. 


When such was the position, on 18th October, 1944, the Commissioner of the 
Mathurai Municipality, on behalf of the Municipal Council filed a claim in Form 
No. 20 prescribed under rule 55 of the Rules framed under section 44 of the Madras 
Town Planning Act before the Arbitrator appointed for the “ Sri Meenakshi Mills 
Labour Housing Town Planning Scheme”. In that claim the Commissioner 
stated that the properties described in column 2 of the statement appended to the 
claim have increased in value or are likely to increase in value by the making of Sri . 
Meenakshi Mills Labour Housing Town Planning Scheme, that the Council was 
entitled under clause 22`of the Scheme to recover betterment contribution from 
the owners of the lands at the rates determined in the scheme, that the value of each 
such property on 15th January, 1937 was.as shown against it in column 4 of the 
statement appended and the Commissioner requestcd that the Arbitrator should 
be pleased under section 27 of the Act to declare the liability of these properties 
for betterment contribution and to determine the market value of each property 
on the date of the Notification rcferred to above in pursuance of the resolution 
of the Council, dated 11th Octoker, 1944. The statement of claim for betterment 
appended to the said claim gave the various particulars required under rule 55 
of the Act and set out also the market value. 


A 

The Arbitrator, who enquired into the said claim of the Mathurai Munici- 
pality, for betterment levy, after giving notice to the concerned parties, including 
the plaintiff in the suit, gave his award in respect of 3 items on 24th, 25th and 29th 
of January, 1945 respectively. These are Exhibits B-9, B-7 and B-8. In these 
exhibits, the suit properties described therein were declared to, be bound to levy 
of betterment tax under section 27 of the Town Planning Act and that the value 
of the site as on 15th January, 1937 was fixed at Rs. 23 per cent for the first item 
bearing S. No. 32/1 and at Rs. 20 per cent in respect of S. Nos. 40/1 and 100/5. 
It may be noted that the market value of these items was fixed on the statement 
given by the agent of the plaintiff in the suit before the Arbitrator and there appeared 
to be no controversy over the same. These statements are Exhibits B-4 and B-3. 


Thereafter by notices served on 28th November, 1945, namely, Exhibits A-15 
to A-17 by the Mathurai Municipality to the plaintiff, the plaintiff was informed 
that the assessment in respect of his property bearing S. No. 40/1 situated in the 
Meenakshi Mills Labour Housing Town Planning Scheme has been increased to 
the sum of Rs. 102 for the half year, commencing from ist April, 1945, that 
in case the plaintiff was dissatisfied with the assessment fixed, he could present a 
revision petition to the Municipality within 30 days from the date of the service 
of the notice and that if no complaint or objection to the assessment was made 
within the time mentioned, the assessment would be final. The amount of better- 
ment contribution in respect of S. No. 32/1 was fixed at Rs. 315 and that in respect 

~of S. No. 100/5 was fixed at Rs. 30-12-0 by similar other notices. The plaintiff 
paid these amounts claimed by the Municipality, as could be gathered from Exhi- 
bits A-4, A-5 and A-6 and Exhibits A-1 to A-3 for the said year 1945-46 and filed 
revision and appeal petitions against the levy of betterment contribution for that 
year. ‘These appeal petitions are respectively, Exhibits A-19 to A-21. AH these 
appeal petitions would. appear to have been rejected by the resolution of the Muni- 
cipal Council as noted in the said exhibits. The betterment contribution claimed 
by the Municipality for the year 1946-47 would also appear to have been similarly 
paid by the plaintiff in pursuance of the notices issued by the Municipality making 


` 
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‘a demand for the same. After paying the betterment contribution, the. plaintiff 
again put in a revision petition before the Commissioner, Mathurai Municipality, 
against the imposition of betterment tax. Even these petitions seemed to have 
shared the same fate as the prior ones. The Municipal Commissioner refused to 
cancel the assessment and stated that no further reference on the subject will be 
entertained. Vide Exhibit A-22. Appeals to the Council must have also been 
similarly rejected in due course. 7 


Seeing that the revision petitions filed before the Commissioner. and the appeals 
preferred against the orders of the Commissioner to the Municipal Council were 
of no avail, and that the Municipality was bent upon retaining the amounts collected 
from the plaintiff and was intending to impose further assessment by way of better- 
ment tax on the plaintiff, the plaintiff filed the suit, out of which this appeal has 
arisen, for a refund of an agggregate amount of Rs. 1,898-12-0 collected from him, 


on the grounds set out in the plaint. - ; 


In the plaint, the plaintiff averred that the proceedings under the Town Plan- 
ning Act were illegal, void and ultra nres as no increase or likelihood of increase 
in the value of the suit properties could be stated to have been due to the making 
of the alleged Sri Meenakshi Mills Labour Housing Scheme, that it was learnt that 
the scheme itself had been abandoned and that the arbitration proceedings under 
it could not affect the suit properties, and that the defendant Municipality had no 
power to levy betterment contribution within the meaning of section 23 of the 
Madras Town Planning Act and, that, therefore, the levy was illegal and void and 
ultra vires, and that no scheme was made as stated in section 23 of the Madras Town 
Planning Act, that the procedure laid down under the Act had not been adhered 
to in any respect. ' 


The defence to the plaint allegations was that the suit properties lay adjacent 
to the Municipal limits and was included in the Town Planning Scheme, namely, 
Sri Meenakshi Mills Labour Housing Scheme, that to thc east of S.No. 32/1, which 
is one of the items involved in the suit, there are a number of houses constructed, 
that on all the four sides of this S. No. namely, 32/1, broad roads have been provided 
for in the scheme and that the land covered by this S. No. was a very good house 
site in respect of which there was a great demand in the locality. The defendant 
further averred that broad roads had been provided for on the 3 sides of the other 
S Nos. as well, and that the same can be used as house sites by reason of the pro- 
vision for roads in the scheme. The suit plots can very well be utilised for building . 
houses for residential purposes, that consequently the value of the suit property 
had already appreciated and was likely to appreciate by the’making of the Town 
Planning Scheme and that therefore, the suit properties were liable to betterment 
tax or contribution, that the decision of the arbitrator giving the valuation of the 
properties as on 15th January, 1937, was final, the revision petitions filed by the 
plaintiff having been rejected.on proper grounds, that all the formal requirements 
under the Act had been properly observed, that the scheme was binding and that 
the same was not abandoned. ‘The defendant further contended that the plaintiff 
having submitted to the proceedings before the arbitrator could not now question 
the legality of the said proceedings, and he not haying appealed against the decision 
of the Arbitrator, the Arbitrator’s award had become final and that section 29 of 
the Town Planning Act precluded the plaintiff from challenging the levy of better- 
ment tax as not sustainable. 


The learned Subordinate’ Judge after framing 6 issues, the material ones 
among them being whether the levy of betterment tax was illegal, void and ultra 
ures of the powers of the defendant, and whether the suit was barred under section 29 
of the Town Planning Act, and on a consideration of the oral and documentary 
evidence adduced on behalf of both the parties, decreed the suit, holding that the 
levy of betterment tax was unreasonable and excessive and that the same was 
fixed in an arbitrary manner by the defendant Municipality, that the plaintiff; 
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will be entitled to a refund of the sum from the defendant and that in so far as the 
suit was not questioning the award but questioning only the right ofthe Munici- 
pality for the levy of the betterment tax for the years 1945-46 and 1946-47, there 
‘was no question of the suit being barred by section 29 of the Madras Town Planning 
Act. Against this decision the defendant Municipality has preferred this appeal. 


Mr. Balakrishna Eradi, appearing for Mr. Kuttikrishna Menon at the earlier 
stages of the hearing of this appeal and Mr. Kutti Krishna Menon himself appearing 
at the later stages on behalf of the appellant, contended before us that the respon- 
dent was not entitled to question the legality of assessment of the levy of betterment 
tax in view of section 29 of the Madras Town Planning Act. Section 29 of the 
Act is to the following effect : 

- “1, Any party aggrieved by any decision of the arbitrator under Clause (c) or (d) of Sub-section 
{i) of section 27 may within three months from the date of the communication of such decision appeal 


to the District Judge concerned in cases arising outside the City of Madras and to the Chief Judge 
of the Court of Small Causes in cases arising in'the City of Magras. 


2. The decision of the arbitrator under Clause (c) or clause (d) of sub-section (i) of section 279 
and, when an appeal has been preferred under sub-section () the decision on such appeal shall be 
read as part of the scheme sanctioned under section 14 and shall be final and binding on all persons.” 


` 

It is now argued that not having preferred any appeal under the sub-Cl. (1) 
of section 29, it is not opeen to the respondent to question the decision of the 
Arbitrator under which the suit properties had been made Liable to the levy of 
betterment contribution, and that the decision of the Arbitrator, which has not 
been taken on appeal, therefore, has become final and it formed part of the scheme 
under section 14 and is binding on both the Municipality as well as the plaintiff- 
respondent. When once the arbitrator has fixed the market value of the properties 
on the day when the scheme was first required to be prepared and published and 
when the Arbitrator had given the decision that the suit properties were liable to 
betterment contribution as stated in his award, it is urged that what the Munici- 
pality had proceeded to do farther was only to enforce the award. The method 
and procedure for the enfarcement of the said award, according to the learned 
Counsel for the appellant Municipality, is laid down in sections 24 and 25 of the 
Act, and that if any owner of any property objects to the payment of such contri- 
bution, he should adopt the procedure laid down in section 25 (2) and section 26 
of the Town Planning Act. In this case, the plaintiff having exhausted the remedies 
available to him under sub-clause (2) of section 25, and not having had recourse 
to the remedies made available to him under section 26 of the Act, it is contended 
by the learned Counsel for the appellant, that it was no more possible for him 
to approach the civil Court for setting aside the claim of the Municipality for 
betterment contribution or to declare the same as illegal and void, or to ask for a 
refund of the amount already collected from the plaintiff by the Municipality. 


The learned Counsel for the appellant has cited numerous authorities in 
support of his contention that the suit before the learned Subordinate Judge was 
not maintainable and that apart from section 29, section 25 of the Town Planning 
Act read with section 354 (2) of the District Municipalities Act also excluded the 
jurisdiction of the civil Court in the matter of the levy of the betterment contri- 
bution by the Municipality against the owner of properties included in any Town 
Planning Scheme duly made under the provisions of the Act. Before we could 
discuss how far these authorities relied upon by the learned Counsel for the appel- 
lant are applicable to the facts in this case, it may be necessary to determine clearly 
as to what exactly is the scope of the suit that has been brought by the plaintiff and 
the relief that he claims against the Municipality. For this purpose an exami- 
nation of the relevant sections, which had been referred to in course of the arguments 
by both the parties, would be necessary. 


So far as the preparation, publication and sanction of the scheme and the 
application by the Municipality under rule 55 framed under the Town Planning 
Act are concerned, there is no controversy. But the real point’ that arises 
for consideration, in the first instance, is what is the scope and the real impli- 
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cations of the award made by the arbitrator. Under, section 27, sub-section (i), 
sub-clause (d), it is the duty of the arbitrator appointed by the Government to 
determine in reference ‘to the claims made the properties which are liable to the better- 
ment contribution under section 23 and to estimate and record their market value 
at the date of the Notification under section 10 or section 12 as the case may be, 
in accordance with the provisions of clause (a) of section 24. This sub-clause (d) 
of section 27 refers to sections 23 and 24, apart from sections 10 and 12, which 
latter have relevance only to the date with reference to which the market value 
of the properties has to be fixed. Under this sub-clause it is plain, that the 
Arbitrator has to do two things. In the first place, he has to fix the market value 
at the date of the publication of the notification under section 10 or section 12, 
in respect of each of the properties on which the contribution may be levied under 
section 23. This he has to do in accordance with section 24 which lays down 
that the market value shall be estimated without reference to the improvements 
contemplated in the scheme. That is to say, it is the duty of the Arbitrator to 
fix the valuation of the property as on the date when the scheme was first contem- 
plated and before anything was sought to be done by way of amenities or improve- 
ments under the scheme in respect of the lands. In the second place, the arbitrator 
has to determine, in reference to the claims made, the properties which are liable 
to the betterment contribution under section 23. Now section 23 of the Town 
Planning Act lays down that, - 

“Where by the making of any town-planning scheme the value of any property has increased or is 
likely to increase, the Miriepal Gounit if it makes a claim for the purpose, within the time if any limited 
by a scheme,.not being less three ‘months after the date of Eo eate of a notification of the 


Provincial Government sanctioning a scheme under section 14, shall be entitled to recover from the 
owner of such property an annual betterment contribution of the increase in value not exceeding ten 


per centum as may be fixed in the schéme.” 


The proviso to the section is to the foltowing effect : 

“ Provided that the aggregate amount of the contribution so recovered shall not exceed one hal 
of the maximum increase in value during the aforesaid term of years as ascertained under the next 
following section.” 

This proviso is not very material for a consideration of the question raised before 
us in this appeal. We might however note in passing, that the observation of the 
learned Subordinate Judge in paragraph g of his judgment to the effect that 

“since the Municipality is entitled to levy the contribution tull 1937, the result would be that 
the contribution would exceed even the market value of the properties.’ . 
is objected to by the learned Counsel for the appellant as being inconsistent with 
what is laid down in the said provoso. We may point out that there is not much 
force in the objection raised by the learned Counsel, for the simple reason that 
there is nothing in this proviso which prevents a contingency happening whereby 
the contribution recovered by the Municipality may actually exceed the market 
value of the property as it stood when the scheme came to be published ; for the 


. proviso only restricts the right of the Municipality to recover one half of the maxi- 


mum increase in the value during a certain number of years for which the contribution 
is leviable. It is not inconceiyable that this one half of the maximim increase in 
value during a certain period of years might exceed the actual market value of 
the property as it was estimated to be at the time when the Town Planning scheme 


itself was notified. 


That apart, the object of section 23 of the Town Planning Act appears to be 
to provide for the right of the Municipality to recover from the owner of any pro- 
perty included in any scheme, an annual betterment contribution for the term 
of years provided for in the scheme and at such percentage of the increase in 
value as is contemplated in the secheme and not exceeding 10 per cent. This 
right of the Municipality to claim an annual betterment contribution is condition- 
ed by what is stated in the first part of the section, namely, 


“ where by the making of any Town Planning Scheme the value of any property has increased. 
or is likely to increase.” ' ; 


M ' 
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The intention is that it is only when this condition is fulfilled that the Municipality 
becomes entitled to claim an annual‘ betterment contribution from the owner of 
the properties included in the scheme. The Municipality, therefore, can make 
a claim for betterment contribution from the owner of the property included in 
the scheme, only ifand when the value of the property included in the scheme has 
increased or is likely to increase by the making of any Town Planning Scheme. In 
other words, if the value of any property has not incteased or is not likely to increase, 
the Municipal Council concerned may not be entitled to make any claim in that 
behalf and much less to recover any annual betterment contribution from any owner 
of property included in any scheme. The right to recover betterment contribution 
could, therefore, arise only from the fact of the value of the property having increased 
or its béing likely to increase by the making of the scheme. This right to recover 
annual betterment contribution from the owner of the property included in the 
scheme is also conditioned by a further fact that the Municipal Council should 
make a claim for the purpose within the time, if any, limited by the scheme, not 
being less than 3 months after the publication of a notification by the Provincial 
Government sanctioning the scheme under section 14. Therefore the language 
of the section indicates that (i) in order to be entitled to recover from the owner 
of any property included in the scheme an annual betterment contribution, accord- 
ing to the terms laid down in the section, the Municipal Concil must make the claim 
for the purpose of recovering such contribution within the time specified in the 
scheme and (ii) that such claim can be made only when, by the making of any 
Town Planning Scheme, the value of the property has increased or is likely to in- 
crease. Ona proper interpretation of this section, it is quite possible for the Munici- 
pal Concil not to make any claim for the purpose of recovering any contribution. 
That would be the case where, by the making of any Town Planning Scheme, the 
value of the property has not increased or is not likely to increase. 


Therefore the fact, whether. any property has increased in value or is likely 
to increase in value by the making of any Town Planning Scheme is the governing 
factor and that is what entitled the Muncipal Council to recover the betterment 
contribution. But neither this section nor any other sections in the Town Planning 
Act make it clear as to who should decide on this important question. From the 
rules framed under the Town Planning Act, however, it is to be gathered that this 
fact is left to the decision the Municipal Council and the discretion to make a 
‘claim or not on that basis seems also to be left to the Municipal Council. The scheme 
of the Act also seems to be that when the Municipal Concil once comes to the con- 
clusion that the value of any property has, by reason of the making of the Town 
Planning Scheme, increased, or is likely to increase, it can make a claim for the 
purpose of recovering an annual betterment contribution in accordance with the 
provisions made in the said scheme. After taking such a decision, then the Munici- 
pality has to make a claim for betterment contribution and when that claim is 
made, it is placed before the Arbitrator appointed under section 27 of the 
Act and that Arbitrator is then called upon to determine, in reference to the claims . 
made by the Municipality, the properties which are liable to betterment contri- 
pution and estimate and record the market value of the property at the date of 
the notification in accordance with the provisions of section 24 (a). A reading of 
Exhibit B-6, which is an application made by the Municipal Council in the present 
case in Form 20 prescribed under the rules framed under the Town Planning Act, 
would clearly show that so far as the question of the properties having increased 
in value or their being likely to increase in value by the making of the “ Sri Meenak- 
shi Mills Labour Housing Scheme ” is concerned, the decision has already been 
made by the Municipal Council itself without reference to any other authority and 
thereupon the Council declares or claimsthat it is entitled under clause 22 of the 
scheme to recover the betterment contribution from the owners of the properties 
according to the terms and conditions laid down in the provisions.of the scheme, 
and it also further declares that the valuation of the property on the date of the publi- 
cation of the notification under section 10 or section 12 as the case may be, was 
Rs. 20 per cent in respect of the suit properties. Having taken such a decision, , 


? 
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namely, that the properties have increased in value or are likely to increase in 
value and having furnished the particulars required and also declaring its right-to 
„ recover betterment contribution, the application proceeds to request the arbitrator 
under section 27: i Š 
“to declare the liability of the wiit. properties for betterment contribution and to determine’ 
the market value of each property on the publication of the notification réferred to above.” i 
Thereupon, after notice to the parties concerned and after recording such evidence 
as has been adduced by the parties, as to the market value, the arbitratér proceeds 
to give the award. This application does not call upon the arbitrator to decide 
on the question of the value having increased or not, but it takes it for granted 
that the value has increased. 


In this connection, it is relevant to notice that in Exhibits B-4 and B-3 which 
are statements filed by the plaintiff, no question is raised by the plaintiff either 
as to the fact or otherwise, that the properties have increased in value or are likely 
to increase in value or their liability to betterment contribution, by_reason of the 
making of the scheme. The plaintiff does not also raise any point as to the right 
of the Municipal Council to make any claim for the betterment contribution from , 
him in respect of the properties. All that the plaintiff purports to deal with in 
these two exhibits, is to confine himself to the extent of the property comprised in 
the claim and his ownership thereto, their present value with reference to the value 
of the property in the neighbourhood and also the value of the property as it stood 
in 1937. ‘The case of the plaintiff seems to be that since the properties are included 
in the scheme already, prima facie, they may be liable to betterment contribution, 
subject however to.the condition that the increase in value or the likelihood of 
increase in value of the suit property is proved and established by the Municipal 
Council, to be due to the making of the Town Planning Scheme in question. There- 
fore he confines himself merely to place before the Arbitrator, the present value 
and the valueasit wasin 1937 without raising any question as to whether the proper- 
ties have actually increased in value or not, and whether or not they have become 
liable to betterment contribution, by reason of the making of the scheme. It is 
obvious, therefore, that because the plaintiff understood .that ‘the Municipality 
will become entitled to recover betterment contribution only on its showing that 
the property belonging to the plaintiff and comprised in the Town Planning Scheme 
had increased in value or was likely to increase in value by reason of the making 
of the scheme, that the plaintiff did not choose to raise the question relating thereto 
before the Arbitrators. If the plaintiff had understood it otherwise, he would 
not have confined himself merely to showing the valuation and the extent of the 
property, but would haye even then questioned the fact of the value having in- 
creased by reason of the making of the scheme. 


Even so, the Arbitrator, as can be gathered from his awards, Exhibits By 
to B-g has-contented himself with merely stating that the property of the plaintiff 
is bound to the levy of betterment contribution under section 27 of the Town Plan- 
ning Act and that the value of the property as on 15th January, 1937,is Rs. 23 per 
cent. in the case of R.S. No. 32/1 and Rs. 20 per cent. in the case of R.S. Nos. 40/1 . 
and 100/5. This award makes no reference to section 23 of the Act for the simple 
reason that the Arbitrator is not called upon to give any findings as to whether 
the properties have actually increased in value or not, or whether the Municipa 
Council is entitled to recover betterment contribution only on its proving that 
the value of the property belonging to the plaintiff and comprised in the scheme 
has increased or is likely to increase by reason of the making of the, scheme. The 
arbitrator presumably proceeds on the basis, that it is not within his province to. 
say whether the title of the Municipality to recover, betterment contribution 

‘is well founded or otherwise, or whether it is based on the fact that the 
value of the properties has increased or jis likely to increase by reason 
of the making of the Town Planning Scheme, but merely gives the value 
of the property as on the date when the notification of the scheme was made under 
section 10 or section 12 of the Act, on the assumption that since the pee 
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are included in the scheme, and since a claim in respect thereof has been made, 
they are “liable and bound to pay” the betterment contribution. The award 
does not purport to say, that the Municipal Council will -be entitled to recover 
betterment contribution, irrespective of whether or not it is proved that the value 
- has increased by reason of the making of the scheme as laid down in section 23 of 
the Town Planning Act. The question of the right of the Municipality to recover 
betterment contribution on proof of the value of the property comprised in the 
scheme having increased or is likely to increase by reason of the making of the 
scheme is, therefore, one not decided by the Arbitrator but is one about which the 
Municipal Council itself has come to a decision, and, on that basis, proceeds to 
lay its claim before the Arbitrator. To our mind all that the Arbitrator does under 
section 27 of the Town Planning Act is not to decide the question that the value 
of the property has increased or is likely to increase by reason of the making of 
the Town Planning Scheme and that, therefore, the Municipal Council is entitled 
to levy betterment contribution, but merely to say that since the properties are 
included in the Town Planning Scheme, they are liable to betterment contribution, 
leaving it to the Municipal Council, by implication, to substantiate its right to 
. recover such contribution by proving that the increase in value has been due to the 
making of the scheme. The most important and the real thing, that the Arbitrator 
is called upon to do under section 27 of the Act, appears to be to fix the value of 
the property involved in the scheme, as on the date of the notification of the scheme 
and to determine the properties, i.¢., the particular items which are prima facie 
liable to betterment contribution by their being included in the scheme. To read 
anything over and above this from the awards of the Arbitrator given under sec- 
tion 27 (1) (d) of the Act and not under section 23, would be wholly unwarranted 
and unjustifiable. ` If it were otherwise, the award of the Arbitrator should have 
set out the data on which the Arbitrator came to any conclusion, if at all, he ever 
came to any such conclusion, that the value of the property involved in the scheme 
had aceall increased or was likely to increase and how the Municipality was 
entitled to recover betterment contribution in pursuance of such increase in value 
of the properties. The award does not seek to do any such thing, and does rot 
' give any finding on the right of the Municipal Council to recover betterment 
contribution in view of the fact that the value has increased by reason of the making 
of the scheme, which alone is the operative factor giving rise to the title to the, 
Municipal Authority to the claim. There is no material before us to say that 
the Arbitrator made any investigation under section 23 of the Act before he gave 
his award or that he went into the question by any means.. 


Therefore it does not stand to reason to argue, as is sought to be done by the 
learned Counsel for the appellant, that the award of the Arbitrator has finally settled 
the question of the right of the Municipality to levy betterment contribution from 
the owner of the properties involved in the scheme, on the ground that the value 
of the properties has increased'or is likely to increase by reason of the making of the 
Town Planning Scheme in question and that, therefore, it was not open to the 
plaintiff to go back upon the award, which had not been taken on appeal and 

. which had, therefore, become binding on the parties thereto. 


In the light of what we have observed above, the scope of the suit is, therefore, 
not to question the award of the Arbitrator, which is merely limited to the question 
of the tion of the market value of the property on‘the date of the notification 
of the scheme and the determination of the properties involved in the scheme and 
liable to betterment contribution and which does not decide the question of the 
liability as such, or its scope and extent. What the suit seeks to do on the other 
-hand is only to question the right of the Municipality to recover betterment con- 
tribution in the absence of any proof that the value of the suit properties included 
in the scheme has increased or is likely to increase by reason of the making of the 
Town Planning Scheme. As we have already stated, the right of the Munici- 
ae Ai recover betterment contribution at the rate stipulated in the scheme and 
for period provided therein, depends wholly and entirely upon the Munici- 
pality being able to prove and establish the fact that the properties have actually 
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increased in value or are likely to increase in value by reason of the making of the 
Town Planning Scheme. It is this basis, which the plaintiff is seeking to demolish 
as not having been made out by the appellant and it is on this basis which, if the 
appellant succeeds in proving, he would be entitled to recover betterment contri- 
‘bution in accordance with the terms and conditions laid down in the scheme. 
Therefore, in so far as there has been no decision either by the Arbitrator or by 
any other competent authority on the question of the right of the Municipality 
to recover betterment contribution on. the basis of the increase in value of the 
propriei by reason of the scheme or the likelihood of their increasing in value 

y reason of the making of the scheme, it cannot be said that the plaintiff is pre- 
cluded from quéstioning the claim or right of the appellant under section 23 of the 
“Town Planning Act, in a proper proceeding before a Civil Court. In our view, 
therefore, section 29 of the Act does not debar the plaintiff from filing the suit 
for declaring that the claim of the Municipal Council to betterment contribution 
is illegal, void or ultra vires of the powers of the Municipality under the Town 
Planning Act and the provisions of section 29 of the Act do not take away the right 
-of the plaintiff to agitate before a Civil Court against the right of the Municipality 
to levy betterment contribution without proving that it is entitled to the same, 
on the basis that the value has either increased or is likely to increase by reason 
-of the making of the scheme, as provided for in section 23 of the Town Planning 
Act. É 


It is next argued by the learned Counsel for the appellant that, when once 
, the Municipal Council has proceeded to levy betterment contribution calculated 
according to the provisions of section % of the Town Planning Act, the remedy 
of the plaintiff was only to proceed under section 25 (ii) of the Act, or in the 
alternative, to proceed to claim the remedy provided for in section 26 of the Act. 
It may be noted, by the way, that section 24 itself visualises the possibility of the 
‘market value of the property estimated uuder sub-clause (b) of that 
section, either increasing or not increasing in the years succeeding or in 
the years following the year in which the scheme takes effect under section 14 of 
that Act. Here again, it is made clear that the basis of the right of the Muni- 
cipality to levy betterment contribution is only the fact of the increase in value in 
the particular year for which the assessment is sought to be levied. If, in any 
particular year, there is no increase in value of the property, the Municipality 
. Shall not be entitled to levy betterment contribution for that year. It is entitled 
to lévy betterment contribution from year to year, only as and when the estimated 
market value under sub-clause (b) of section 24 exceeds the market value arrived 
at under sub-claue (a) of the same section and the levy of contribution shall be 
on the difference between the two according to the per centage fixed in the scheme. 
Once again, it may be noticed, the section contemplates that the increase in value 
‘should be by reason of the scheme taking effect under section 14 of the 
Act. Itis relevant here to note that in section 24 (b) of the Act, particular reference 
is made to sub-clause (6) of section 14. This sub-section has an important bear- 
ing on the right of the Municipality to levy betterment contribution. This sub- 
section lays down : ‘ $ 


“A notification published under sub-section (5) shall be conclusive evidence that the scheme 
has been duly made and sanctioned. The scheme shalk have effect from the date of publication 
of such notification, and the execution of the scheme shaH be commenced Sorthwith.” 


‘If this sub-clause (6) of section 14 is read along with sub-clause (b) of section 24, 
it will be apparent that what is contemplated by the Act is that the scheme, once 
published and sanctioned, shall have effect from the date, of such publication 
of the sanction and that the execution of the same shall be commenced forthwith 
and it is thereby envisaged that only when the execution of the scheme is commenced 
that the question of the increase in value of the properties involved in the scheme would 
arise. Otherwise, if the scheme were to be simply sanctioned, and the sanction 
‘published in the Fort St. George Gazette, without the Municipality doing any- 
“thing towards the execution of the scheme, it is hardly possible that any increas 
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in the value of the properties would at all come into existence. The increase in 
the market value of the property, from year to year, which alone would entitle 
the Municipality to levy betterment contribution is contemplated to be the result 
of the scheme taking effect and its being put into execution forthwith. There- 
fore it is just conceivable, that even if the scheme has taken effect, by reason of 
the mere publication of the sanction by the Government, still there may not be any 
increase in value, until the other part of sub-section (6) of section 14 is given effect 
to, namely, the execution of the scheme being commenced forthwith. That appar- 
ently seems to be the reason why it has been provided in sub-clause (c) of section 24 
that if the estimated value under sub-clause (b) of section 24 does not exceed that 
estimated under sub-clause (a) in any financial year, no-betternfent contribution 
shall be levied for that year. It is obvious that, though the scheme might have 
taken effect, the value might not increase until and unless the execution of the 
scheme is also proceeded with immediately after the sanction. If execution be 
not proceeded with, there may not be any increase, as a matter of fact, in the value 
of the properties and, therefore, in such a case the Municipality will not be entitled 
to recover any betterment contribution, as is envisaged in sub-clause (c) of section 
24. Therefore, there appears to be much force in the contention that the right 
to levy betterment contribution vested in the Municipality under section 23, depends 
only upon the actual increase in value of the properties comprised in the 
scheme and the enforcement of the right to levy betterment contribution will 
therefore, depend-solely upon the fact whether the property has or-has not increased 
in value by reason of the scheme taking effect and its execution forthwith.) This 
section puts it beyond doubt that there isa relation between the right of the 
Municipality to claim betterment contribution and the increase in value of the 
property by reason of the making of the scheme or its execution. 


There is, of course, a proviso to sub-clause (6) of section 14 that, where the , 
scheme so provides, the execution of the scheme or any part thereof may be deferred 
until such time as may be fixed in the scheme. It follows that, if there is such a 
provision for deferring the execution of the scheme until such time as may be fixed 
in the scheme, then the right to levy betterment contribution on the basis of in- 
crease in the value of the property under section 24 of the Act would also be auto- 
matically postponed and such right would arise again only if the scheme has been 
put into execution after the period fixed in the scheme has expired. It will, there- 
fore, not be proper to read section 24 to say, that when once certain properties | 
are included in a Town Planning Scheme, the right of the Municipality to devy 
betterment contribution becomes absolute and can be enforced forthwith, and 
that there could be no room for any agitation on the question as to whether the 
mere sanction of the Town Planning Scheme and its publication has or has not 
caused the increase in value of the property included in the scheme. For the mere 
reason that such an agitation on the factum of the increase in value by reason 
of the making of the scheme or by its taking effect, which includes that the scheme 
should be executed forthwith, has not been resorted to at an earlier stage, the right 
of the owner of the property to question the validity of the claim of the Municipality 
to reeover betterment contribution on the ground that it has not-been established 
that the value of the property has increased by reason of the making of the scheme 
cannot be denied. There is no section which takes away this right of the owner of 
the property. The Arbitrator, not. having adjudicated upon the factum of the 
increase in value of the properties by reason of the making of the scheme in his, 
award, and the Municipality itself not having established a direct relation of cause 
and effect between the making of the scheme or its execution, if such has been the 
case, and the increase in value of the property, by no means could such a situation 
be held to preclude the owner of the property from questioning the right and claim 
of the Municipality for betterment contribution. - 


Thr remedy that is available under section 25 ofthe Town Planning Act to 
the property owner, which has been stressed upon by the learned Counsel! for 
the appellant, is not so much the right to question the basis of the assessment and 
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collection of the betterment contribution, namely, a proved increase in value of 
‘the property by reason of the making. of the. scheme, but only to 
` object to the quantum of the assessment and the procedure adopted 
in ascertaining that quantum and its collection from the owner, once the 
condition precedent laid down in section 23 of the Town Planning Act is 
satisfied. Sub-clause 2 of section 25 itself provides for the power of the Chairman 
and the procedure ta be adopted by him for the assessment and collection of better- 
ment contribution, which power is said to be the same as available in the case of 
assessment and collection of property tax. As in the case of the assessment and 
collection of property tax, it may not be open to the property owner to question 
the right of ths Municipality to collect the property tax in respect of any property 
situated within a Municipality, but he can only question the quantum of assessment 
and the procedure by which it is arrived at. Even so, when once the right of the 
Municipality to collect betterment contribution is established and the same is 
properly arrived at by the Chairman of the Municipal Council, following the 
procedure of the assessment and collection of the property tax, the remedy available 
to the property owner to question the assessment and the procedure involved therein 
is merely by. way of appeal to the Commissioner and the Municipal Council and 
if that right of appeal has been exhausted the decision on.appeal shall be final and 
conclusive. Itis only here that section 354 (2) of the District Municipalities Act 
may become relevant, as ousting jurisdiction of the Civil Court. No doubt in the 
present case, after the assessment was made by the Chairman of the Municipal 
Council, the plaintiff putin revision petitions, as well as appeals to the respective 
authorities, as he could have done in the case of assessment to property tax. He 
did not succeed either before the Commissioner or the Municipal Council. -He 
appears to have simply proceeded on the assumption, that the Municipal Council 
would be entitled to collect betterment contribution and did not choose to question 
that right, but only questioned the assessment and the procedure adopted therein. 
‘The reasons adduced for rejecting the revision petitions, filed by the plaintiff against 
the assessment far the period 1946-48, by the Commissioner are very significant 
in this connection. The petitioner (respondent) in Exhibit A-22 has objected to 
the assessment of property tax in respect of R.S. No. 32/1 on the ground that it 
is not liable to any land tax and that the new assessment is wholly illegal and ultra 
vires of the powers of the Municipality ; that the land is nanja land cultivating paddy 
and irrigated with Government water from Madakulam tank, that the value 
fixed at Rs, 16-15-0 is arbitrary and without justification and that the land 
was not assessed to any land tax all these years and the assessment was, therefore, 
entirely unwarranted. The reason given by the appellant for rejecting the peti- 
tion; is that agricultural lands lying within Municipal limits are liable for property 
tax (land tax) and hence the levy of land tax for the said property is inorder. There- 
fore, as pointed out by the learned Counsel for the respondent, what section 25 
contemplates is only that, when the assessment of betterment contribution is made, 
the owner of the property shall have the same rights, as in the case of assessment 
to property tax, to object to the assessment and to appeal to the Council for cancel- 
lation or otherwise and decision on such appeals, shall be final and conclusive, in 
` so far as the quantum of the assessment and the procedure adopted by the assessing 
authority is concerned. It is not, by any means, provided that an appeal against 
the assessment and the procedure adopted for the collection of such assessment 
shall preclude the owner of the property from questioning the very right of the 
Municipality to levy betterment contribution, which it can do only on the basis 
provided in section 23 of the Act, viz., that the value of the property in question 
has increased by reason of the making of the Town Planning Scheme. Therefore 
there is no substance in saying that the plaintiff has exhausted his remedy under 
section 25, and he cannot avail cf any- civil Court for a declaration that the right 
of the Municipality to levy betterment contribution is void and ultra vires and illegal. 


Even so, the language of: section 26 of the Fown Planning Act does not 
appear, in our opinion, to preclude the owner of the property assessed to better- 
ment contribution from resorting to®a civil Court to question the right of the Muni- 
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cipality to levy the betterment contribution in the absence of proof that the property 
has increased in value by reason of the scheme. Section 26 contemplates that, 
. when once properties have been assessed to betterment contribution in any parti- 
cular year, if the owner of the property objects to such contribution on the ground 
that the market value estimated under clause (b) of section 24, is excessive, he 
shall state the market value, which he contends is correct, and may within 30 days 
from the date on which the determination of his objection or appeal becomes final 
by written notice, require the Municipal Council to acquire the property together 
with any buildings or other works that may exist thereon, A proper understanding 
of the language of this section would make it clear, that it has nothing to do with, 
nor has any bearing on, the question of the right of the Municipality to claim better- 
ment contribution on the basis of increase in value of the property, by reason of 
the making of the scheme, as is contemplated in section 23 of the Act. It has 
reference only to the objection which the owner of property might take to the amount 
of such contribution on the ground that the market value estimated is excessive 
and it lays down the procedure which is available to the owner of the property by 
which he could compel the Municipal Council to acquire the property. The mere 
fact that the plaintiff in the present case has not taken advantage of section 26 
of the Act, and has not chosen to proceed to compel the Municipality to acquire 
the property on the ground’ that the amount of contribution levied by the Munici- 
pality is excessive, and not warranted, cannot, in our opinion, debar him from 
proceeding to a Court of law for an adjudjcation upon the question, as to whether 
the Municipal Council has become entitled to recover betterment contribution 
without establishing that the property in question has increased in value or is likely. 
to increase in value by reason of the making of the scheme in question. Jn_aur_ 
opinion, both section 25 and section 26 deal only with the question that arises after 
the Municipality has made its claim on the basis of the alleged increase or likeli- 
hood of increase in value of the Jand by reason of the making of the scheme and 
do not concern themselves with the very question of the right of the Municipalit 
to levy assessment on the basis contemplated in section 23 of the Act. Thoug 
sections 25 and 26 provide certain remedies which are open to the aggrieved party, 
namely, the prope owner, to question the amounts of the assessment and the 
procedure by which it has been arrived at or the collection thereof, they do not 
lay down any remedy in case the aggrieved property owner elects to question the 
very right of the Municipal Council to proceed to levy betterment contribution 
on the bare assumption, that since the properties are included in the Town Planning 
Scheme, whether or not they have increased in value or are likely to increase in 
value by reason of the making of the Town Planning Scheme, the Municipal Council 
is entitled to betterment contribution. Whether or not the property owner has 
exhausted the remedies provided for in sections 25 and 26 of the Act, in so far as 
those remedies do not have any bearing on the real question involved in this suit, 
namely, the validity of the claim or right of the Municipality to levy betterment 
contribution, it cannot be said that the property owner is precluded or prevented 
from resorting to a civil Court for establishing his point that the very foundation 
on which the Municipality can lay its claim does not exist, and that the right to 
recover betterment contribution in the absence of a such a foundation cannot 
be legal or inira vires of the powers of the Municipal Council. It will 
be oper, to the property owner, the plaintiff in this case, to contend in a suit that 
the action of the Municipality in claiming betterment contribution is an abuse 
of the statutory power or right vested under section 23 of the Act and also to say 
that the power to levy such betterment contribution is not exercised bona fide by 
the Municipality, Tueplaintiff cannot be heard to say that the state of things con- 
templated in the fitst part of section 23 is the foundation of the jurisdiction of the 
Municipality to claim betterment contribution, viz., that the value of the 
property has increased by reason of the making of the scheme and, if that founda- 
tion is not established the claim of the Municipality must fall to the ground. Even 
if it is assumed that the point, whether the property is liable to betterment contri- 
bution does not arise in the case, as the ney has already been determined by 
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the Arbitrator in his award, still it cannot be argued that the right of the Munici- 
pality to claim betterment contribution on the ground that the value of the pro- 
perty has increased by reason of the making of the scheme, has been decided by 
award of the Arbitrator. In consequence, the plaintiff can urge that the tax has 
been illegally collected. from him and seek to recover the same back from the 
appellants. 


The learned Counsel for the appellant has invited our attention to a series 
of decisions ranging from Kamayya v. Leman! to Udipi Municipal Council v. Vasudeva- 
charya?, in support of his proposition that there can be no right of suit when remedies 
are provided by the statute itself for redressing grievances of any aggrieved party 
and that if the special law provides for the remedies, the decision of the authority 
and questions of fact cannot be agitated in a civil Court. In Kamayya v. Leman}, 
a suit was brought in the Court of the District Munsif of Guntur to recover back 
the amount of a profession tax for 1876 levied by the Municipal Commissioner of 
Guntur on the plaintiff upon the supposition that he carried on business as an agent, 
when in fact he carried on no such business. The defendant pleaded that the 
Court had no jurisdiction. Upon reference, it was held by the High Court, that 
the Court had no jurisdiction to adjudicate on the matter in contest. It was ruled 
that, since it appeared that the procedure prescribed by section 61 for the imposition 
of the tax had been conformed to, by the Commissioners, and the tax having thus 
a legal existence, no suit would lie to contest its incidence. The decision in 
Leman v. Damodarayya® was distinguished on the basis that since the machinery pres- 
cribed for imposing the tax did not exist when it was imposed, it was rightly held 
that, ihe suit’ would lie as there was no legally sanctioned tax. In Kamayya v. Leman}, 
the learned Judges observed further that the matter of fact in dispute in the suit’ 
before them was no part of that machinery and that in case of error in respect to it, 
the only remedy the plaintiff had was the appeal allowed by section 85 and that 
if the party failed to prefer the appeal or if the appeal preferred by him was dis- 
allowed by the Commissioners, section 85 was a bar to a suit to contest the assess- 
ment. On the facts of the case before us, there being no machinery provided in the 
Town Planning Act to contest the claim of the Municipality that the value of the 
property had increased by the making of the Town Planning Scheme, and that it 
was entitled to betterment contribution on that account, the decision in Kamayya v. 
Leman1, cannot have any application. In {swarananda Bharathi Swami v. Commis- 
stoners, Hindu Religious Endowment Board‘, it was held that when by an act of the 
Legislature powers are given to any person for a public purpose from which an 
individual may receive injury and when the mode of redressing the injury is also. 
pointed out by the statute, as has been done in this case by section 84 (2) of the 
Hindu Religious Endowment Act, namely, by an application to the District Court, 
a suit for the said purpose was not maintainable. In view of our having found 
already that, what the plaintiff in the present suit has sought to dispute is not the 
decision of the Arbitrator estimating the market value of the properties and deter- 
mining the properties liable to contribution but only the right of the Municipality 
to claim betterment contribution without proving that the value of the property 
has actually increased by reason of the making of the scheme, we do not think that 
even this decision has any application to the facts of the present case. For the same 
reason, the decision in Secretary of State for India v. Mask & Company®, wherein it has 
been held that a decision by an Assistant Collector on the duty leviable on imported 
goods was a decision within the meaning of section 188 of the Sea Customs Act, 
and when the right of revision therefrom conferred by section 191 of the same Act 
had been exercised and an order under that section had been made the order was 
final and the jurisdiction of the Civil Courts was excluded, does not apply to the 

uestion that is involved in the present appeal before us. If it were contended 
at the suit brought by the respondent had the effect of challenging the decision 
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of the Arbitrator, theri possibly the ruling in the above decision would apply, but 
in this case once again, it is not the decision of the Arbitrator that is being challenged 
but it is only the right of the Municipality to claim betterment contribution under 
section:23 of the Town Planning Act without its proving positively or establishing . 
the fact that the value of the property belonging to the respondent has increased 
by reason of the Municipality having made a Town Planning Scheme that is being 
challenged. : 

As has been pointed out by Mr. Rajah Iyer, the learned Counsel for the res- 
pondent, the Town Planning Scheme does not contain any provision which explicitly 
or impliedly excludes the jurisdiction-of the civil Courts to enquire into matters in 
dispute between the Municipality and the owner of property included in a Town 
Planning Scheme, if the latter challenges the right ofthe Municipality to levy better- 
ment contribution on the ground that the value of the property has increased by 
reason of the property having been included in the Town Planning Act or by reason. 
of the fact that a Town Planning Scheme has been made in respect of that property. 
The Privy Council in Secretary of State for India v- Mask & Company’ has itself 
observed that’ i ' 

`“ It is settled law that the exclusion of the jurisdiction of the civil Courts is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly implied.” 

Their Lordships further observed tHat . 

“Even if jurisdiction is so excluded, the civil Courts have jurisdiction to examine into cases 
where the provisions of the Act have not been complied with, or the statutory tribunal has not acted, 
in conformity with the fundamental principles of judicial procedure.” 

The Full Bench of our High Court in Secretary of State for India v. Fagannadham* 
followed this observation with approval. We are of opinion that many of the cases 
cited before us by the learned Counsel for the appcllant are cases where the provisions 
of the special law prescribed the remedies and where those provisions have been 
complied with. They have, therefore, no application to the facts of the present 
case. Within the same category fall all the cases : viz., the Mumcipal Council, Nellore 
v. Rangayya®, Nataraja Mudaliar v. Munwipal Council of Madura*, Municipal Chairman, 

Virudupatti v. Saravanam Pillat®, Seetharam v. Govindaswami®, Pattaranai Puranchandra 
Mala Janma Devi v. President, District Board, Chicacole?, Lakshmanan Chetti v. Munici- 
pality, Trichinopoly®, Raminaidu v. Secretary of State?, Srimvasaraghavachariar v. Union 
Panchayat, Tirukotlur}°, ‘Commissioner, Municipal Council, Vizagapatam v. Siddeswara 


` Devi! Thiruvengadaswami Naidu v. Municipal Health Officer!?, Udipi Municipal Council 


v. Vasudevacharyal®, which have been relied on by learned Counsel for the appel- 
lant. These decisions enunciate that a suit is not maintainable even if the decision 
of the authority provided in the special law was wrong, erroneous or mistaken, if 
only the authority has proceeded in accordance with the Act and if there are reme- , 
dies provided in the Act itself. In the present case, the complaint of the respondent 
is that the fundamental requirements of section 23 of the Town Planning Act have 
not been observed, or complied with by the authorities concerned. As we have 
already, observed the Municipal Council of Mathurai has not related the alleged 
increase in value of the property included in the scheme to the making of the scheme 
‘by the Municipality so as to entitle it to claim betterment contribution and as 
such, this matter in dispute has not been the subject of any decision or order, either 
by the Arbitrator or by any other authority provided for in the Town Planning 
Act. Consequently a suit will lie'and the Court will be entitled to quash the illegal 
levy. on ok . 

Mr. Rajah Iyer, the learned Counsel for the respondent, has invited our atten- 
tion to James v. Young14, where the words “ shall be liable to be forfeited” have . 
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been interpreted to mean “ that what was intended was not that there should be 
an absolute forfeiture, but a liability to forfeiture, which might or might not be 
enförced.” Therefore he contends that even the determination of the properties 
liable to contribution by the Arbitrator cannot be final, for such liability may or 
may not be enforced by the municipal authority. It can enforce the liability only 
if there is an actual increase in the value of the property by reason of the making 
of the scheme and if there is no such increase, the Municipality may not enforce 
the liability, and if it does without satisfying the condition precedent, it will be open 
to question. Therefore the mere fact that the Arbitrator has determined the 
particular properties liable to betterment contribution does not vest an absolute 
right in the municipal authority to claim or to enforce the claim for betterment 
contribution, irrespective of whether there has been or not an increase in the value 
of the property or whether there is or is not a likelihood of such increase in the 
value of the property by reason of the making of the scheme. We see there is force 
in this contention and we are of opinion that the mere fact fhat the Arbitrator has 
determined the particular properties liable to. betterment contribution in accord- 
ance with section 27 of the Town Planning Act would not make his decision final 
and conclusive until dnd unless the municipal authority is able to prove the require- 
ments of section 23 of the Town Planning Act, namely, that there has been an 
increase in value or there is a likelihood of such increase in value by reason of the 
making of the Town Planning Scheme. It would not therefore be correct to say 
that when the municipal authority proceeds to levy betterment contribution without 
satisfying the requirements of section 23 of the Town Planning Act, the aggrieved 
party cannot proceed to a Civil Court to prevent the municipal authority from 
making or enforcing an illegal claim. In Rex v. Bradford’, the issue was whether 
the land in question was a park under sections 53 and 54 of the High Way Act of 
1835 and it was held that the question whether the land was a park or not was one 
which was preliminary to the exercise of the jurisdiction given by the statute, and 
that the Justices could not by wrongfully deciding that the land was not a park 
give themselves jurisdiction inthe matter. It has been observed in that decision 
t 
“Tt is clear from the authorities that such a tribunal cannot give itself jurisdiction by a wrong 
fe on the question of fact which arises as a preliminary question, before it exercised its juris- 
iction.” 

Channel! Lord Justice held that i 


“ the question whether a pe is a park or notis a matter which is preliminary to the exercise 
of the Justices’ jurisdiction, an one which it is not for the Justices to finall determine. And if the 
place is a park in fact, they cannot give themselves jurisdiction by finding that it is not a park.” 
This decision is authority for the proposition that if a preliminary question is 
wrongly decided by the authority constituted under the Special Act, the superior 
Court can interfere, when the aggrieved party seeks redress by a suit. The principles 
governing the jurisdiction of Courts in regard to decisions by Special Tribunals 
have been discussed in The Queen v. Commissioners for Special Purposes of the Income-tax* 
and at pages 319 and 320 Lord Esher, Master of the Rolls, has observed as follows : 


“ When an inferior Court or tribunal or body, which has to exercise the power of deciding facts, 
is first established, by Act of Parliament, the Legislature has to consider what powers it will give that 
‘tribunal or body. It may in effect say that, if a certain state of facts exists and is shown to such tri- 
bunal or body before it proceeds to do certain things, it shall have jurisdiction to do such things, but 
not otherwise. There it is not for them conclusively to decide whether the state of facts exists, and, if 
they do exercise the jurisdiction without its existence, what they do may be questioned, and it will 
be held that they have acted without jurisdiction. But there is another state of things which may 
exist. The Legislature may intrust the tribunal or body with a jurisdiction, which includes the juris- 
diction to determine whether the preliminary state of facts exists as well as the jurisdictian, on finding 
that it does exist, to proceed further or do something more. When the islatures are establishing 
such a tribunal or body with limited jurisdiction, they also have to consider, whatever jurisdiction 
they give them, whether there shall be any appeal from their decision, for otherwise there willbe none. 
In the second of the two cases that was mentioned it is an erroneous application of the formula to say 
that the tribunal cannot give themselves jurisdiction by wrongly deciding certain facts to exist, be- 
cause the Legislature gave them jurisdiction to determine all the facts, including the existence of the 
preliminary facts on which the further exercise of their jurisdiction depends and if they were given 
+ 
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jurisdiction so to decide, without any appeal being given, there is no appeal from such exercise of their 
jurisdiction.” : 

In our opinion, the present case before us falls under the first category, where 
it is made necessary that a certain state of facts should exist before the municipal 
authority can seek to enforce the claim for betterment contribution. In Board of 
Education v. Rice and others1, the Board of Education was called upon to determine 
certain questions required by section 7 (3) of the Education Act of 1902. The 
Board purported to give its decision in a document which failed to deal with the 
matters in issue. It was held by the House of Lords that inasmuch as the Board 
had not determined the questions, the decision must be quashed by certiorari and a 
mandamus must issue commanding the Board to determine the questions. Lord 
Loreburn observed : 


“ The Board is in the nature of the arbitral tribunal, and a Court of law has no jurisdiction 
to hear appeals from the determination either upon law or upon fact. But if the Court is satisfied 
either that the Board have not acted judicially in the way I have described, or have not determined 
the question which they are required by the Act to determine, then there is a remedy by mandamus 
and certiorari.” : 

In Rex v. Briston Prison (Govetnor)?, Lord Reading Chief Justice observed as 
follows : 

“* If we were of opinion that the powers were being misused, we should be able to deal with the 
matter. In other words, if it was clear that an act was done by the Executive with the intention of 
misusing those powers, this Court would have jurisdiction to deal with the matter.” 

In Taluk Board, Bandar v. Zamindar of Challapalli®, Abdur Rahim and Oldfield, 
JJ., have held, when a point arose in regard to the exercise of the power conferred 
by section 100 of the Local Boards Act, that though the power was very wide still 
it must not, be exercised for ulterior purposes or in a capricious, wanton and arbi- 
trary manner, and if so used, can be controlled by the Civil Courts, and that the 
order passed by the Board in that case was one that could be set aside. Repelling 
the contention that where the local authority is given the power to determine a 
certain matter for itself, it was not for the Court to substitute its own judgment 
for the judgment of the statutory authority, the Bench held that wheie it is clear 
that a discretionary power has been exercised in a manner which could not have 
been in the contemplation of the Legislature, then the Court undoubtedly has juris- 
diction. to interfere. “ The power exercised by the Taluk Board without taking 
into consideration more important matters” has been held not to be a proper 
exercise of the power as has been pointed out by Maxwell on “ Interpretation of 
Statutes.” In Mayyappa Chettiar v. Secretary of State for India‘, the general principles 
in matter of jurisdiction of Civil Courts has been elaborately discussed by Varada- 
chariar, J. In that case the plaintiff paid the income-tax to which he was assessed, 
and filed a suit for a declaration that he was not liableto be assessed to income-tax 
on the income received by: him from the business in Saigon and for recovery of the 
tax levied from him. It was held, that the assessing officer had power to deter- 
mine the question of the plaintiff’s residence in British India and the consequent 
receipt of the profits in question in British India and that as he did make an enquiry 
as to the facts relating to the plaintiff’s residence in British India,it could not be 
said that he did not or could not honestly come to the conclusion that the plaintiff 
was a resident of British India, the plaintiff’s suit was barred by section 67 of the 
Act and was not maintainable. In the course of the discussion at pages 215 to 220 
and 232 of the case relating to exclusion of the civil jurisdiction, the matter has been 
very fully réviewed-and elaborately discussed. His Lordship observed at page 219: 

“ In the interpretation and application of taxing statutes, the distinction between liability to 
assessment and the method or quantum of assessment long been recognised in the Land Revenue 
law of this country. After a review of the relevant statutory provisions, it was pointed out by a Full 
Bench in Fahmidanniissa Begum v. Secretary of State for India®, that the former question had always been 
treated ‘as and declared to bea matter for Courts of justice. The same distinction was i 


recognised 
in section 58 of the Madras Revenue Recovery Act which excludes from the cognizance of Civil Courts 
only question as to rate of land revenue or as to the amount of assessment.” 
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Weare in entire agreement with the principles enunciated by Varadachariar, J., 
in the above decision and we do not think that we need go into an elaborate discussion 
of these. We think that the principles adverted to in the said decision apply to the 
facts of the present appeal before us. In that view, we thidtk that that there is 
nothing that would preclude the present respondent from approaching the Civil 
Court for redressing the grievances, which he has set out in his plaint. To similar 
effect is the decision in State of Bombay v. Maharashtra Sugar Millst. At page 69, 
Chagla, C.J., after referring to Mohsinali Mahomedali v. State of Bombay? has 
observed as follows : , . 


“ Now it is well established, that when there is a collateral fact upon the determination of which 
the jurisdiction of a tribunal arises, if the tribunal decides the collateral fact erroneously and assumes 
jurisdiction, the superior Court can always correct the decision of the inferior Court. It must be a 
fact which it is necessary to decide in order to assume jurisdiction ; or in other words, the jurisdiction 
of the Court must be conditional upon the existence of that fact. In contradistinction to such calla- 
‘ teral facts there are relevant facts or facts in issue which the Court has been created in order to deter- 
mine. Express jurisdiction has been conferred upon the Court to decide and determine those facts 
concerned, the decision of the Court is final and however erroneous its decision may be in fact or in 
law, the superior Court will not interfere with that decision. Therefore, what bas got to be considered 
in this case, is whether the question as to the relationship between the company and the contract 
labour and as to whether that relationship was that of employer and employee is a collateral fact or. 
a relevant fact which the Court had to determine as required by statute. In our opinion Bhagwati, J., 
was quite right when he came to the conclusion that the very jurisdiction of the Tribunal depends 
upon the matter which ıt was determining being an Mmdustrial dispute: ý 

* * * * * * * -* * * * 


Therefore the existence of an industrial dispute was the very foundation of the jurisdiction of the 
tribunal to decide this matter. Therefore, it is clear that the tribunal could not assume to itself juris- 
diction to decide this question by erroneously finding that the relationship between the company and 
contract labour was that of employer and employee. If that determination was wrong, the superior 
Court could certainly interfere and correct the lower court as far as determination of this parti- 
cular issue was concerned. Therefore there can be no question that this Court has ample jurisdiction 
to consider whether the finding of the tribunal that the relationship between the company and contract 
labour was that of employer and employee was right or not.” 
Applying the reasoning given if the above decision, we think if the Arbitrator 
has decided as to when exactly the Municipality was entitled to exercise its right to 
levy contribution, there would have been no scope for the plaintiff to question that 
decision, however erroneous and mistaken it might have been. But in so far as 
the Arbitrator has not done any such thing, and as we have stated, when it is the 
Municipality that has decided for itself that it can exercise the right to levy contri- 
bution without its\being able to prove or relate the increase in value or its likelihood 
to the making of the scheme by it, we do not think, the decision of the Arbitrator 
comes into consideration at all. It is rather the question as to when the Munici- 
pality has the power to levy contribution and whether it is the Municipality that is 
to decide this question finally, that is now before us for consideration. We cannot 
say in the present context that section 23 of the Town Planning Act, which gives 
the Municipality the jurisdiction to assess betterment contribution, or the award 
under section 27 by the Arbitrator, takes away the jurisdiction of the Civil Court, 
if the Municipality makes the claim or exercises its right to it under that section 
without establishing the basis which gives it such jurisdiction. Therefore the mere 
decision of the Arbitrator that the property is liable to betterment contribution, 
irrespective of a consideration of the requirements contained in section 23, being ful- 
filled, cannot be said to be final, even if it is assumed that he has done so by his 
award and, therefore, the right of the aggrieved party to test the validity of the 
claim made by the Municipality without satisfying the condition contained in 
section 23 cannot be disputed. In Dorman Long & Co., Lid. v. fagadeeschandra 
Mahindra®, the complaint was that the Controller of Patents had refused two appli- ' 
cations for the summoning of two witnesses and it was contended thatthe Controller 
had acted without jurisdiction in refusing to issue subpoenas to witnesses. A ques~ 
tion arose as to whether the High Court had the right to issue writs of certiorari, 
or prohibition, or order a mandatory injunction directing the Controller to issue 
the subpoenas. Relying on the observations of Lord Justice Atkin in King v. Elec- 
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tricity Commissioners}, it was also held by the Bench of the Calcutte High Court that 
the fact of there being any specific legal remedy such as right of appeal was not 
conclusive because it may not be adequate, and in some circumstances, the remedy 
given by the issue of such writs may be more speedy and more convenient and less 
costly. \ 
A reference has been made by counsel on both sides to certain passages occur1ing 


in Halsbury’s Laws of England, Volume 32, page 252. Paragraph 388 in that 


volume is in the following terms: 


“ The responsible authority may recover by way of betterment from any person whose property 
has increased in value by the coming into operation of any provision contained in a scheme, or the 
execution of any work under a scheme, an amount not exceeding 75 per cent. of the amount of that 
increase.” ` 
This paragraph makes it clear as to when exactly a claim for betterment contri- 
bution can be made from any person whose property has increased in value. It says 
that the increase in value must be due to the coming into operation of any provision 
contained in the scheme or the execution of any work under the scheme and then 
only the responsible authofity may recover by way of contribution 75 per cent. of 
the amount of the actual incréase in value. As against this paragraph, Mr. Kutti- 


. krishna Menon invites our attention to paragraph 399 of the same volume of. Hals- ° 


bury’s Laws of England which is in the following terms : 


“ Any question arising as to the right of a claimant to recover compensation, or the right of an 
authority to recover betterment, of as to the amount and manner of payment of any compensation 
or betterment, must be referred to and determined by an official Arbitrator appointed in accordance 
with the Acquisition of Land (Assessment of Compensation) Act, 1949, who has the powers with 

_ regard to procedure, costs and the statement of special cases confe: upon him by that Act.” 5 


In this paragraph, no doubt, the method of determination of betterment con- 
tribution is assigned to an official Arbitrator appointed in accordance with the 
Acquisition: of Land Act in force in Great Britain. It is contended on the analogy 
of this text that the question of the right of an authority to recover betterment 
contribution, is to be referred to the Arbitrator, that in the presefit case it has been 
so referred and that his decision that the property is liable to betterment contri- 
bution should be considered final, but we do not think that this contention is tenable. 
As we have already observed, what has been referred to an Arbitrator in the pre- 
sent case is not the right of the responsible authority to recover betterment contri- 
bution on the basis of a finding that the value of the property has increased by reason 
of the making of the scheme, for as a matter of fact, the award of the Arbitrator 
does not find that the value of the property has increased by reason of the Town 
Planning Scheme and therefore the Municipal Council is entitled to recover contri- 
bution. 


In the United Kingdom, it seems to us, that the condition to be satisfied before 
a responsible authority could.claim betterment contribution is set out in paragraph 
388, viz., that there should be an increase in value by the coming into operation 
of any provision contained in a scheme or the execution of any work under a scheme. 
Even so under section 23 the right of the Municipal Council to claim betterment 
contribution can arise only if and when the scheme has come into operation and it 
has been put into execution as contemplated in sub-clause 6 of section 14. There- 
fore the right of the Municipal authority to recover betterment contribution could 
be referred to the Arbitrator only after the Municipality has succeeded in establish- 
ing that the increase in value has been due to the scheme having come into oper- 
ation or any work having been executed. Any decision by the Arbitrator, without 
. reference to this basic fact, which is to be proved by the Municipal Council, cannot 
bt said to be a final decision ; and without 2 finding on this basic factor, which alone 
gives rise to the right of the Municipal Council to recover betterment contribution, 


it cannot be said to be a decision for which the Arbitrator has had jurisdiction. . 


Therefore considered even from this point of view, the decision of the Arbitrator, 
even assuming that he has determined liability of the property to betterment contri- 


bution, cannot be said to be final and conclusive. In this case, however, it is plain, 
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that it is the Municipal Council that says that the value of the property has increased 
and by no means the Arbitrator. The test laid down in Chairman of Giridhiri Munici- 
pality v. Sureshchandra Mozumdar}, namely, whether the assessment is or is not in con~ 
formity with the statutory provisions, cannot be said to have sr satisfied on the facts 
disclosed in this case, when the Municipality made the claim for betterment contri- 
bution and recovered the same from the respondent. 


Our attention has been drawn by Mr. Kuttikrishna Menon, the learned, 
counsel for the appellant, to a recent decision of Satyanarayana Rao and Raja- 
gopalan, JJ.,in Corporation of Madras v. Balakrishna Mehta*. In that case the only 
substantial and outstanding question debated before the Bench was whether the 
defendant-Corporation was entitled to enforce distress proceedings for the collection 
of betterment contribution for a period of years previous to a demand made in the 
second half year of 1948-49. While considering the point, the entire scheme of 
the Town Planning Act, commencing from section 4 onwards right upto to section 
29 has been set out and its relation to the City Municipal Act has also been discussed. 
On the specific point raised in the appeal, the Bench came to the conclusion that 
the provisions of the City Municipal Act governing assessment and collection of 
property tax were made applicable to the assessment and collection of betterment 
contribution by virtue of section 25 (2) of the Town Planning Act and that section 387 
of the City Municipal Act did not apply to collection of betterment contribution. 
It also held that the requirement of rule 20 (3) of Scheme IV of the City Municipal 
Act is that the bill referred to in sub-rule (1) of rule 20 has to be served or given 
either in the half year in which the betterment contribution became due or in the 
succeeding half year and if itis not so served, betterment contribution for the half 
year first mentioned cannot be enforced by distraint. In our opinion, this case 
has no application to the facts of the appeal before us and we do not think that the 
point raised in this appeal has come to be considered at all by the said Bench.: 


On the merits of the appeal, we do not think that the appellants have any case. 
Whereas in the United Kingdom the operation of a scheme or the execution of the 
scheme is to precede any claim by the responsible authority for betterment contri- 
bution, in this case, the Municipal authority has proceeded to lay its claim even 
before the scheme has been put into operation or even before its execution has 
been commenced. The material placed before us points clearly to the fact, as 
we have already observed, that the scheme has not been put into execution to any 
the least extent. None of the improvements and amenities provided for in the 
scheme appear to have been made to the area comprised in the scheme. As 
could be gathered from the statement of objects and reasons published, when the 
- Town Planning Bill was originally introduced in the legislature and later amended, 
the purpose of the Bill was to assist the Municipalities by applying the principle of 
betterment contribution, namely, special assessment and charging part of the costs 
of constructing roads and other works from holders of properties recciving immediate 
benefit from them. The bill adopted the principle of special assessment to be levied 
and collected in 20° half yearly instalments. The provision in the Town Planning 
Act that the execution of the scheme should commence immediatuly after it was 
sanctioned and the power reserved for enabling’ the execution of different parts 
of the scheme at different times seems to have been introduced in the Amending 
Act II of 1930. What the Municipal authority has sought to do in the present 
case, is to claim betterment contribution even before it has incurred any expenditure 
towards the costs of constructing roads or other works beneficial to the holders of the 
property. Even without reference to any benefit, either immediate or direct, 
having arisen to the holdcrs of the property within the scheme, the claim has been 
made by the Municipal authority for betterment contribution. The learned 
Subordinate Judge has gone thoroughly into the matter as to how far it has been 
proved that the value of the property of the respondent has increased by reason 
of the scheme made by the Municipality and sanctioned by the Government which » 
scheme remains till to-day a mere paper scheme without any of the provisions therein 
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having been put into execution. The learned Subordinate Judge has, on a consi- 
deration of the documentary and oral~evidence, come to the conclusion that the 
increase in value of the property belonging to ihe respondent plaintiff has not, by 
any means, been dye to the making of the scheme. As a matter of fact, it is very 
problematical as to how many persons actually were made aware of the 
Municipality having made a scheme for the locality in question, 
or of the Government having sanctioned the same, particularly when 
nothing was done to exectite the scheme by the Municipality. No evidence has 
been let in, even as to the actual number of copies of the scheme that might have 
been purchased by the owners ofthe property or members of the public either 
within the scheme or in the neighbourhood and what advertisement was given 
to the scheme iin order to create an impression in the public mind, that the scheme, 
by reason of the very many improvements provided therein, would increase the 
value of the property. Actually, it must be stated that most often the publication 
in a newspaper about any Town Planning Scheme or its sanction by the Govern- 
ment published in the Fort St. George Gazette, goes unnoticed by even the persons 
whose properties are affected by the scheme not to speak of the general public. 
The owners of the property themselves do not become aware of the scheme until 
and unless notices in connection therewith are served upon them ; much more 
scanty will be the knowledge of the general public with regard to any scheme, 
that is published and sanctioned by the Government, and which remains unexecuted 
by the Municipal Authority. It is inconceivable to claim in such cases that the 
value could .increase by the mere making of a scheme. It must be noted however 
the term “ making of the scheme ” has not been defined in this Act but the reference ' 
to execution of the scheme forthwith or later provides the distinction between the 
“making” and “execution of a scheme”. ; 7 


In such circumstances the question arises as to whether the Municipal Authority 
will be entitled to take advantage of the extraneous circumstances and factors, 
which might have brought about a general increase in value not merely of the 
properties comprised in the scheme, but also of properties all over the town as has 
been shown by the evidence in this case. The learned Subordinate Judge has, in 
our opiniov, rightly come to the conclusion that while Municipal Authority might 
be entitled to claim betterment contribution by reason of the increase in value, 
consequent upon the making of the Town Planning Scheme, which means also its 
execution and operation, the Municipal Authority cannot claim any contribution 
if the value of the property has increased by general factors which are extraneous 
to the scheme and which have raised, as a matter of fact, the value of the properties 
in the present case. ‘The question, therefore, as to whether the Municipal Authority 
is entitled under section 23 of the Town Planning Act, to claim betterment contri- 
bution from the respondent has, in our opinion, been rightly decided against the 
Municipal Authority by the learned Subordinate Judge, and we do not think that 
the Municipal Authority is either entitled to claim contribution from the respondent 
in this appeal or to retain what has been collected from the respondent by way of 
betterment contribution, when the Municipal Authority has failed to correlate the 
rise in the value of the property to the mere making of the scheme and when it has 
not been proved that the respondent received any immediate or direct benefit by 
the making of the scheme, as is contemplated by section 23 of the Act. 


On a consideration of all the facts of this case, we think that the case has been 
rightly decided by the learned Subordinate Judge in favour of the plaintiff and that 
this appeal must fail. We accordingly uphold and confirm the judgment and decree 
of the learned Subordinate Judge and dismiss the appeal with costs. 


K.S. Appeal dismissed. 


` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GovINDA MENON AND MR. Justice BASHEER AHMED 
SAYEED. ` 


N. C. Ramanatha Ayyar ee .. Appellant* 
v. - 
The Board of Commissioners for Hindu Religious Endow- 
ments, Madras .. ‘Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (15) [old section 9(12)|— 
Temple—When a public one—Temples owned and managed by millage community—Deduation to public—lf 
could be inferred. 

Where there has been a dedication of a temple to a section of the Hindu community'even though 
not to the entire Hindu community, it would be sufficient to bring the institution within the defi- 
nition of a temple within the meaning of section g (12) of the Madras Hindu Religious Endowments 
Act. [See now section 6 (15) of Madras Act (XIX of 1951).] 


Dedication of a temple to the public is a fact which can be inferred from the circumstances of a 
articular case and need not necessarily be based on documentary evidence. So long as there is no 
intention to exclude the right of worship, the restriction of the right of outsiders to interfere with the 
management of a temple is not a determining factor in deciding whetKer it is a temple within the 
definition of the Act. 


Even if a village community has founded a temple the community is nonetheless a section of the 
public and the temple is therefore a public temple. The essential requirements of a temple are that 
it should be a place dedicated to, or found for, tke benefit of the Hindu community, or a section 
of it, and should be used as a place of worship as of right. 


‘Appeal against the order of the District Court of South Malabar, dated 28th 
March, 1949 and passed in O.P. No. 77 of 1945. ) 


N. Sundara Ayyar for Appellant. 
M. Seshachalapathi and T. K. Raman Nambisan for Respondent. 


The Judgment of the Court was delivered by . . 

Govinda Menon, J.—The appellant as the President, of the Nurani Grama Jana 
Sabha, Nurani in Palghat seeks to set aside under section 84 (3) of the Madras 
‘Hindu Religious Endowments Act, an order of the District Judge of South Malabar, 
holding that the three temples situated in that village are institutions to which the 
Act applies. The learned District Judge has set out the history of the institutions 
and his findings regarding certain aspects were not seriously canvassed before us. 
- He expressed the opinion that the temples in question belong to the Nurani Grama 
Samuham consisting of the Nurani villagers, who manage the affairs of the temple 
by an elected committee. On behalf of the Endowments Board, the respondent 
in this appeal, this conclusion is not controverted, and it therefore becomes unneces- 
sary to trace the history of the institutions and how they are being managed. That 
the Nurani Grama Samuham consists of a fluctuating body of villagers who are 
competent to hold and own property is also conceded on the side of the respondent 
and we need not therefore elaborate upon the nature of the endowment. In Sundara 
Ayyar’s Malabar Law, at pages 263 and 264, the learned author discusses the 
question about the nature of temples owned and founded by village communities 
who have migrated to Malabar from the East Coast and an expression of opinion 
is found there that it would probably not be easy to hold that these temples ate 
public institutions whatever may be the right view to hold with respect to the temples 
founded by the other village communities. Reference is made in that connection 
to Yegnarama Dikshitar v. Gopala Pattart. 


The appellant’s learned counsel contended that the temples in question do 
not come within the definition of the term in section g (12) of the Act for the reason 
that the ownership is vested in a village community who live an extremely corporate 
life and that the management is conducted by an executive body duly elected by 
ee ee ee er E 
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the villagers as a whole. Such a body, according to judicial pronouncements, 
is capable of owning, holding and disposing of property and when it is found that 
the temple is the property of a corporate body of that character, it cannot be held 
that the public as such have any right in the temple. ‘Whatever may be said with 
regard to allowing members of the public worshipping in these. temples without 
explicit permission from the executive management, it is contended that the villagers 
have the right and authority to prohibit others than members of the village commu- 
nity from resorting to these temples for worship. Ordinarily’ no pious Hindu 
would decline permission for anyone to worship in a temple, and the not frequent 
instances of members belonging to other villages worshipping in the temple can be 
accounted by the fact that some kind of implied permission is given to them. It is 
therefore urged that this fact cannot convert the temples into public temples. The 
second argument of the learned counsel is that in this case there is no dedication 
to the public as such and if there is no dedication, the real kernel of the definition 
cannot be fitted in so far as these temples are concerned. We have to examine 
each of these arguments. 


The difference between a public and a private trust is brought out in certain 
observations of Mitter, J.,in Nabi Shirazi v. Province of Bengalt, which are to the 
following effect : 

“ The essential difference between a private and a public trust is that, in the former, the benefi- 
ciaries are definite and ascertained individuals or who, withm a definite time, can be definitely ascer- 
tained, but, in the latter, the beneficial interest must be vested in an uncertain and fluctuating body 
of persons—either the public at large or some considerable portion of it answering a particular des- 
cription.” ' 

Learned counsel for, the appellant relies upon this passage to show that in the 

present case the beneficiaries are definite and ascertained individuals, viz., the 

Tamil Brahmin community at Nurani village who can be ascertained with defi- 

niteness within a definite time, though it may be said that it is a fluctuating body. 

That a fluctuating body of persons such as a village community is even capable of 

owning property, according to Hindu Law is seen from P. R. Ganapathi Ayyar’s 

Hindu and Mahomedan Endowments at page 136. For that proposition various 

authorities are quoted by the learned author. Again at page 705 there is a dis-, 
cussion regarding members of a caste owning temples whether such temples are 

public or not. In this connection we find the following observation : 


“Though a temple may belong to a particular caste in the sense that the members thereof founded 
and subscribed for the same, it may not be public though it is very difficult to say how itis not. Where 
the temple thus founded and maintained by a caste is open for public worship and inams have been 
granted by former Rajahs there can be no doubt that the institution is public.” 


- Learned counsel also invited our attention to Suppan Asari v. Vannia Konar*, 
with respect to a caste acquiring rights in,certain properties. We need not discuss 
this aspect of the case at any length for the reason that it is nobody’s case that any- 
body other than the village community of the East Coast Brahmins settled in Nurani 
had at any time any special rights in these temples. But the further question that 
has been argued is that unless there is dedication to the public, it cannot be held 
that the temples in question can come within the definition. 


Strong reliance is placed upon certain observations of the Judicial Committee 
in' Bhagwan Din v. Gir Har Sarup*, in which the question whether a temple was 
public or not was considered. What is contended by the appellant is that the mere 
fact that Hindus willing to worship in the temples have never been turned away would 
not extinguish the private character of the temples if there had been no dedication 
to the public as such. ,On the facts of that case, their Lordships held that there 
was no dedication. Then again observations in The Secretary of State v. Hatbatrao 
Hari*, as well as in Thackersey Dweraj v. Hurbhum Nursey®, were relied upon by 
ee eee 
1. LLR. (1942) 1 Cal. 211 at 227, 228. 4. (1903) LL.R. 28 Bom. 276 at pages 293 
2. ae 27 M.LJ. 110. and 2 i 
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Mr. Sundara ‘Ayyar for the appellant to show that even in cases where a caste or a 
‘community may have the temples and their properties vested in it, still, unless there 
is dedication of the same to the public at large, such institutions cannot be termed. 
as public temples. In a recent publication, the Hindu Law of Religious and Chari- 
table Trust by D. G. Bijan Kumar Mukerjea (Judge, Supreme Court of India) 
at page 47 the question of divestiture of ownership by dedication is considered and 
we are invited to hold that the observations there can be usefully applied to the 
present case. Passages in Mayne’s Hindu Law at pages 913, 921 and 922 were also 
brought to our notice regarding the nature of the dedication. 


On the other hand learned counsel for the respondent strongly relies upon 
some decisions of this Court holding that temples vested in village communities 
like the one in question are public temples and that the question of dedication is a 
matter of inference. That a temple belonging to a caste or a sub-section of the 
community is nevertheless a public temple within the meaning of the definition 
of the term was also relied upon. The question therefore is whether the three 
temples are places used for public religious worship and dedicated to, and used 
as of right by, a section of the Hindu community as a place of religious worship. 
In Nagireddi v. Board of Commissioners Jor Hindu Religious Endowment, Madras*, Varada- 
chariar, J., had to consider the question as to whether a particular temple was a 
religious endowment as defined in section g (2) of the Act and he held that so long 
as there is no intention to exclude the right of worship, the restriction of the right of 
outsiders to interfere in the management of the temple is not a determining fact 
in deciding whether it is a temple as defined in the Act. Ona reading of the judg- 
ment it seems clear that the learned Judge was of opinion that dedication is a fact 
which can be inferred from the circumstances of the particular case and need 
not necessarily be based upon documentary evidence. See also Narayanan v. Hindu 
Religious Endowments Board?. 


Mr. Seshachalapathi invited our attention to decisions of English Courts 
regarding the question of dedication and they are In rs Norwich Town Close Estate 
Charity?, and In re Christchurch Inclosure Act*. We do not think that any assistance 
can be derived by a discussion of those cases. The really useful cases from which 
guidance can be got are Muthiah Ghetti v. Perianan Cheiti® and C.R.P. No. 816 of 
1936. The former case related to a temple at Mlayathankudi in Ramnad district 
funded; by Nattukottai Chetties and the question was whether it was a public 
temple or not. The dispute arose long prior to the passing of the Hindu Religi- 
ous Endowments Act and the coming into existence of the definition of the term 
in section g (12). It was found there that the management of the temple was 
vested in the Mayathakudi Kovil Nagarathars, as certain families of the Nattu- 
kottai Chetties residing near the suit temple were styled. Wallis, G.J., observes 
at pages 232 and 233 as follows; 

“On the whole it cannot be said to be proved in this case that the temple was founded by the 
y arathars, and even if it was, it must have been founded by the whole community who settled 

yathankudi and not by the particular families which have continued to be attached to it. There 
ie therefore, in our opinion no case for holding that the temple is the private property of the Llayathan- 
kudi Kovil Nagarathars. Even if it has been shown that the temple was founded for the use ot' this 
particular section of the caste, which consists of several families not shown to be otherwise than very 
distantly related to one another, we should, as at present advised, be inclined to hold that they are 
a section of the public and that section 92 1s applicable. Serious inconveniences would arise from holding 

. shat a temple of this kind was the private property of such a la ge body o, f persons as Ilayathankud: Kovil Nagara- 
thars, and we think that such private ownership should be strictly prove 
‘Fhere is strong similarity between the temple discussed in the above decision 
and the present three temples. The learned Judges held that even if a village 
community has founded the temple, the community is nonetheless a section of the 
public and the temple is therefore a public temple. In C.R.P. Ne. 816 of 1936 Vara- 
dachariar and Mockett, JJq dealt with the Sri Puthugramam Viswanathaswami 
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temple in Palghat taluk, and after calling for a finding from the District Judge, the 
learned Judges accepted the conclusions of the District Judge and held that the tem- 
ple was a public temple. Like the present case, the Sri Puthugramam Viswanatha- 
swami temple was also founded by the East Coast Brahmins who had settled down 
in the village of Puthugramam not very far away from the Nurani village itself. 
It was not disputed that the temple was exclusively managed by the villagers as a 
whole who have vested the executive control in a committee of five responsible 
to the village assembly and each Brahmin house was entitled to be represented 
by one member in the assembly. Mr. Sundara Ayyar for the appellant urges 
that the finding arrived by the District Judge in that case was (1) that the public, 
at any rate the Brahmin public, worship in the temple as of right and (2) that the 
idol was taken in procession on the occasion of certain festivals through the village, 
and that these factors constituted the basis for the court coming to the conclusion 
that the institution was a temple as defined in section 9 (12), whereas in the present 
case, according to the learned counsel there is no acceptable evidence of members 
of the public worshipping in the temples as of right: We shall presently discuss 
the evidence in the case ; but in our opinion it is very difficult to find any distin- 
guishing features between Puthugramam Viswanathaswami temple and the three 
temples with which we are now concerned. The learned Judge, Mr. Happell, 
as he then was, had exhaustively considered the evidence in the case as well as the 
applicability ôf the definition in section 9 (12) of the Act to that institution. The 
view put forward by the learned District Judge has not been dissented from by the 
learned Judges of the High Court who agreed with him that the temple was one 
falling within the definition in section g (12) of the Act. The essential requirements 
of a temple are that it should be a place dedicated to, or founded for, the benefit 
. of the Hindu community, ora section of it, and should be used as a place of worship. 
We find great difficulty in distinguishing the Judgment to C.R.P. No. 816 of 1936 
from the present case. 


On behalf of the appellant very strong reliance is placed upon Exhibit A-8, a 
judgment of a Full Bench of the Chief Court of Cochin, wherein the question as to 
whether the Samoohathars constitute a trust as contemplated by section 523 of 
the Cochin Civil Procedure Code was considered. The learned Judges held that 
the properties held by the Palghatcherry Samooham, of which the Nurani Grama 
Jana Sangam was a part, did not belong to a public trust. We have carefully 
perused that judgment and in our opinion even if the observations contained therein 
are relevant and admissible, still there is nothing there from which it can be said 
that the temples in question do not come within the definition. After all what was. 
decided was that the Palghatcherry Samooham consisting of the Nurani and Thondi- 
kulam people formed a corporate body capable of holding property and that to the 
Madham belonging to such a samooham, section 523 of the Cochin Civil Procedure 
Code cannot apply. What fell for decision there was whether the madham situated 
in Cochin State was a trust created for public charitable or religious purposes and 
the finding arrived at was that it was not. The Judgment marked in the case as 
Exhibits A-4 and A-5 were also relied upon to show that the temples cannot be 
public temples. We do not see anything in these judgments which. can be of 
any help in deciding the present case. 


We shall now advert to the oral evidence which has been considered by the 
learned District Judge. P.W. 1 an inhabitant of Nurani Village, deposes- about 
the situation of the three temples and states that the Siva temple is the oldest and 
Ganesh temple was built only about fifteen years prior to the date of his deposition.. 
According to him the Siva temple belonged to the villagers of Nurani and Thondi- 
kulam and in a litigation, O. S. No. 7 of 1904, Sub-Court, Palghat, the half rights 
of the Thondikulam villagers had been purchased by the Nurani villagers with the 
result that at present the entire rights in the temple vest in the Nurani villagers. 
What is argued is that if it had been a public temple, there could have been no- 
purchase of the rights of the Thondikulam villagers. P.W. 1 deposes to the 
fact that there is an inscription in a granite stone in front ofthe Ayyappan temple, 
to the following effect :— 


6 
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“Vengapattar Grama Yejeman.” 


According to the witness this shows that it belongs to the villagers. The witness fur- 
ther deposes that people who do not belong to the village are permitted to worship 
but they have no right to do so and the offerings made by them are also with per- 
mission. In cross-examination this witness is not able to show any specific instances 
where anybody has been prevented from worshipping at the temples. The learned 
District Judge has extracted the relevant portions of his evidence in paragraphs 7 
and 8 of his judgment and in our opinion this witness has not been able to substan- 
tiate the fact that there was no dedication. On the side of the respondent Board, 
two witnesses have been examined. R. W. 1., a villager of Thondikulam whose 
closest relations are living in Nurani, has testified to the fact that no one has been 
obstructed from entering the temples to his knowledge and also that he has never 
been obstructed. He is unable to say whether anyone can enter the temple as a 
matter of right. R.W. 2 who belongs to Vennakara village near Nurani is in the 
habit of going and worshipping in these temples very often and making offerings. 
He never sought anyone’s permission, nor has anybody obstructed him from wor- 
shipping. He has been a municipal bill collector of the Palghat municipality for 
32 years, From the evidence of this witness one thing is clear and that is that 
ordinarily no Hindu asks for permission to worship in the temples and there are no 
instances of any devout Hindu being prohibited from worshipping in the temples. 
It may be as decided in Bhagwan Din v. Gir Harasaroop, that this by itself would 
not be sufficient for holding that the temples are public. But the fact remains 
“that the patta for the properties stands in the name of the Siva temple and that is an 
indication that there was dedication. We find no difficulty in agreeing with the 
learned District Judge that the villagers of Nurani constitute a section of the Hindu 
community and the same is not controverted at all and they used the temple as a 
matter of right. The temples are used as places of public religious worship and 
are used as of right by a section of the Hindu community as a place of religious 
worship. ‘The facts and circumstances in the case bring the institutions within the 
definition in section 9 (12) of the Act. 


The following facts emerge from the above discussion : 
1. The Nurani villagers are a section of the Hindu community and they 


have undisputed right of worship in the temples as a matter of right and do resort 
to them also. 


2. There is no evidence whatever that any Hindu has been prevented from 
worshipping in the temples and much less any villager of Nurani. 


3- There is further no evidence that anybody sought permission to worship 
in the temples and according to the evidence of R. Ws. 1 and 2 neighbouring 
villagers also often worship and submit offerings. 


From these circumstances we have to infer that there has been dedication of 
the temples if not to the entire Hindu community to a section of the Hindu com- 
munity, and that would be sufficient to bring these institutions within the definition. 
The appeal therefore fails and is dismissed with costs. 


R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—MR. Justice GovinpA MENON. 


Y. Venkateswarlu .. Petitioner® 
v 


The State of Madras represented by the Secretary, Home Depart- 
ment, Fort St. George, Madras .. Respondent. 


Gonstitution of India (1950)—Article 311—Reduced ın rank—Suspension—If amounts to reduction in rank. 


It is difficult to equate ‘ suspension’ from service with ‘reduction in rank’ as mentioned in 
Article 311 (2) of the Constitution of India corresponding to section 240 (3) of the Government of 
India Act, 1935, relating to Government servants. Suspension connotes the non-doing of the service 
while reduction connotes the doing of service in an inferior capacity. The two ideas are distinct 
and are intended to apply to different sets of ci: cumstances. 


Provincial Government, Central Provinces and Berar v. Syed Shamsul, 1.L.R. (1948) Nag. 576, disapproved. 
Kah Prosanna v. State of West Bengal, A.I.R. 1952 Cal. 769, approved and followed. 
Satish Chandra Anand v. Union of India, (1953) S. C. J. 323, referred to. 


Under Article 311 (2) of the Constitution the penalties contemplated for which a statutory safe- 
guard of a reasonable opportunity of showing cause against the action proposed to be taken in regard 
to a Government servant 1s provided are only dismissal, removal, or reduction in rank, 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus declaring illegal the order of suspension dated 15th - 
March, 1952, bearing D. O. No. 511 of 1952, issued from the Office of the District 
Superintendent of Police, Guntur, suspending the petitioner as Sub-Inspector of 
Police, Rasoolpet Police station, Guntur, and directing the Government to forbear 
from continuing or enforcing the said order of suspension. 


D. Narasaraju and K. B. Krishnamurthi, for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) for the State. 


The Court made the following. 


Orver.—The petitioner was recruited into the Madras Subordinate Police 
Service as Sub-Inspector of Polige on 13th October, 1942, and had been functionin 
as such from that date. From 10th May, 1951, he had been in charge of the Rasool- 
pet Police station, Guntur District, when, on the 13th March, 1952, the Deputy 
Superintendent of Police, Guntur, served on him an order at 6-45 P.M., that under 
the orders of the District Superintendent of Police, Guntur, he was relieving the 
petitioner of the charge from the station forthwith, with the result that the petitioner 
was directed to hand over charge at once to another Sub-Inspector. Two days 
later, this was followed up by an order from the District Superintendent of Police 
containing the statement that there was evidence that the petitioner as Sub-Inspector 
of Rasoolpet station has been receiving illegal gratification from the public and 
that there was definite information that he has received illegal gratification from 
four persons of Guntur town. It was further stated that the petitioner had sent a 
letter to the Deputy Inspector-General of Police, Northern Range, Masulipatam, on 
an inland postal cover with something written in Tamil of which the English hand- 
writing forming the address of the Deputy Inspector-General of Police, Northern 
Range, has been certified to be that of the petitioner by officers who knew his 
handwriting in the usual course of business. For confirming this fact the letter had 
been forwarded to the handwriting expert, Madras, and further enquiries had to be 
made about it. Therefore, pending enquiry into these allegations, the petitioner 
was placed under suspension and was told that he will draw eligible subsistence 
allowance and dearness allowance during suspension period. On 19th March, 
1952, the petitioner sent a memorial to the Inspector-General of Police, wherein 
he stated that the suspension was illegal and was the result of misunderstanding 
and enmity and there was a request that the Inspector-General should take the 


? 
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necessary action and do the needful justice by issuing express orders. On 7th April, 
1952, he made another representation to the Deputy Inspector-General of Police 
and the Special Officer, Northern Range, Masulipatam, praying that the superior 
officer, the Inspector, should be transferred forthwith outside the district in the 
interests of justice and equity ; otherwise there would be no scope for him to vindi- 
cate his innocence and get justice done. In both these petitions-he had made 
allegations against the Inspector Ramaswami. On 1gth April, 1952, the petitioner 
received an endorsement on his petition to the Deputy Inspector-General of Police 
dated 7th April, 1952, stating that the enquiry against him was then in the hands 
of the X-Branch, C.I.D., and till that was over his request could not be granted. 
On 27th April, 1952, the petitioner sent another memorial to the District Superinten- 
dent of Police contending that the order of suspension was ultra vires and mala fide 
for various reasons. It was further stated there that the investigation by the branch 
would reveal that he was innocent and free from blame. On ist May, 1952, there 
was an endorsement on this application by the District Superintendent, of Police, 
Guntur, to the effect that there was no reason to revoke or change the order 
placing the petitioner under suspension as the enquiry against him had been taken 
up by the Č. I. D. and until a definite conclusion was arrived at by the C: I. D. 
Officer, matters would have to stand as they were then. ' Since there was no reply 
to the memorial dated 7th April, 1952, sent by the petitioner to the Inspector- 
General of Police, he sent another on gth May, 1952, and followed it up by another 
dated 22nd May, 1952. To these he got a reply dated gth July, 1952, from the 
Inspector-General of Police stating that his request could not be granted. In the 
meanwhile he is alleged to have sent another petition to the Chief Minister of 
Madras also. It is alleged by the petitioner that he had not received any reply 
from the Government for the representations made by him. But on 6th February, 
1953, the District Superintendent of Police, West Godavari, to whom the enquiry 
had been transferred, framed a number of charges against the petitioner and they 
were served on the petitioner on 18th March, 1953. Thereafter this application 
for the issue of a writ of certiorari was filed in this Court on 19th March, ` 1953. 
The prayer in the application is for an order or direction, or other appropriate 
writ under. Article 226 of the Constitution, declaring as illegal, the order of sus- 
pension dated 15th March, 1952, bearing D. O. No. 511 of 1952, issued from the 
office of the District Superintendent of Police, Guntur, suspending the petitioner 
as Sub-Inspector of Police, Rasoolpet Police station, Guntur, and also directing the 
Government to forbear from continuing, or enforcing the said order of suspension. 


A preliminary objection is taken by the Government Pleader, who appears for 
the respondent-State, that though the order of suspension was passed on 15th March, ' 
1952, the petitioner has taken a year to file the writ application in the High Court. 
Therefore, the inordinate delay in the filing of this petition will, by itself, disentitle 
the petitioner to any relief. In other words, the learned Government Pleader’s 
contention is that the petitioner has not moved this Court within a reasonable time 
of the serving of the order of suspension on him and that he cannot be allowed 
to take his own time and file a writ petition about a year later. The argument on 
behalf of the State is that an application for a writ of certiorari is in the nature of 
an extraordinary remedy and should therefore be invoked, or taken advantage 
of as early as possible. It is further urged that since in the case of an appeal, 
or second appeal, or revision petition, to this Court from the decree, judgment, 
or order, of any subordinate Court the period of limitation is go days, and that in 

iminal appeals from the convictions by sessions Court the period of limitation is 
6o days, it is not only inéxpedient, but is illegal and unjust, to allow a party to move 
this Court for a writ nearly a year after the order by which he is aggrieved has © 
been passed. The learned Government Pleader lays great stress on a decision in 
Rao Bahadur Nathamuni Chetti v. M. R. Viswanatha Sastri and another’, where 
Rajamannar, C.J., and Somasundaram, J., lay down that though there is no 
specific period of limitation it has generally been the accepted practice of this Court. 





I. (1950) 2 M.L.J. 448. 
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not to exercise the extraordinary power by way of the issue of prerogative writs when 
there has been long delay since the passing of the order sought to be quashed. In 
that case, the order sought to be quashed was dated 21st October, 1948, and the 
application for the writ of certiorari was filed- only towards the end of 1949 and 
it came up for hearing on the 19th July, 1950. The learned Judges therefore held 
that the inordinate delay by itself would disentitle the petitioner from seeking any 
remedy. 

On the other hand Mr. Narasaraju for the petitioner invited my attention 
to another decision of this Court in Muthiah Chettiar ve Commissioner of Income-tax, 
Madras1, which contains observations at page 420 to the following effect :— 

“The other objection is based on the long delay in making the application. The order of the 
Commissioner rejecting the petitioner’s application for revision was made on 5th April, 1949, while 
the application for the issue of a writ of certiorari was made about a year after that date. HRe have 

held that though there is no period of limitation as such prescribed for application for the issue pae 
prerogative writs, long delay can be one of the grounds for refusing to grant an application for the 
issue of such writs. In this case, however, we think there are circumstances which should make us 
take a more lenient view. Though wrongly advised, the applicant appears to have sought some 
remedy from the Central Board of Revenue, of course, unsucc g to this 
fact, we do not consider that the delay should prevent the party from sbeacnibe the relief to which we 
have found he is entitled.” 
Mr. Narasaraju therefore contends that the delay of one year was due to the fact 
that the petitioner was exhausting all the departmental remedies he could have 
availed of. He has unsuccessfully petitioned to the D. I. G. of Police as well as to 
the Inspector-General of Police. He made a representation to the Government for 
which no reply was received. In such circumstances, having bona fide resorted to 
the departmental remedies available to him, he should not be blamed for the delay 
in moving this Court for, if he had not approached his departmental superiors for 
the cancellation of the suspension, that fact itself might be pointed out against him 
as a reason for refusing a relief in this Court on the ground that he has not taken 
advantage of other proper and more efficacious remedies. The learned counsel 
contends that when once finally the charges were framed on 6th February, 1953, 
and served on him on 18th February, 1953, he was conscious of the fact that he 
could get no redress at all from the departmental authorities and so perforce was 
compelled to seek a remedy in this Court. It seems to me that there is something 
to be said for this argument. I would certainly have refused to entertain an appli- 
cation for the issue of a writ of certiorari to quash an order passed one year prior 
to the application, if, during the intervening period, the aggrieved party had not 
taken any steps. But there is some justification for the petitioner waiting for nearly 
a year, because, during that period, he had not remained silent, or idle, but had 
` been knocking at the doors of his departmental superiors to find out whether, 
from those quarters, he could obtain any relief. It cannot be said that he was 
mala fide, or recalcitrant, in seeking those remedies. In these circumstances, following 
the decision in Muthiah Chettiar v. Commissioner of Income-tax, Madras}, I would hold 
that there was sufficient justification for the petitioner to have delayed in coming 
to this Court. Delay by itself should not disentitle the applicant to any relief. But 
if the delay was caused by reasons which could be satisfactorily and properly 
explained, then this Court would not refuse the remedy to the petitioner. I would 
therefore overrule the preliminary objection and dispose of the writ application 
on merits, 

Learned counsel for the petitioner puts forward two contentions: firstly that 
he has not been apprised, or given notice, of any charges against him, before the 
District Superintendent of Police, by his entry in the general diary at 6-45 P.M., on 
13th March, 1952, relieving him of his duties as Sub-Inspector of Police of Rasoolpet 
Police station ; and secondly the order dated 15th March, 1952, by which he was 
suspended is illegal, i in view of Article 311, clause (2) of the Constitution because 
he was not given a reasonable opportunity of showing cause why the action proposed 
to be taken against him houd not be taken. On the first part of the argument 
my attention has been invited to Article 309 as well as to Order 98 of the Madras 
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Police Standing Orders. Article 309 of the Constitution lays down that subject 
to the provisions of the Constitution, Acts of the appropriate Legislature may 
regulate the recruitment and conditions of service of persons appointed, to public 
services and posts in connection with the affairs of the Union or of any State. The 
proviso to that article says that pending the passing of such legislative Act by the 
respective Legislatures, in the case of the Union the President, and in the case of the 
States, the Governor or Rajpramukh, or such person as he may direct, may make 
rules regulating the recruitment and conditions of service of persons appointed to 
such services ; and any such rule so made shall have the effect subject to the pro- 
visions of any such Act. It is conceded that the Madras Legislature has passed no 
such Act, but that the Governor has made certain rules regarding the conditions of 
services and posts in connection with the affairs of the State. The Discipline and 
Appeal rules made by the Governor are in pursuance to this power and Order 98 
of the Madras Police Standing Orders is in the following terms :— 

“98. (1) Under the proviso to rule 2 (e) of the Discipline and Appeal Rules (Annexure ITT) 
the penalty of suspension should be resorted to only when it is necessary in the public interest to suspend 
` an officer pending enquiry into grave charges against him. When suspension is ordered for such 
reason it should not be necessary to observe the procedure laid down in Order No. go.” 

It is contended that in this case there are no grave charges against the petitioner 
and that it was unnecessary, in the public interests, to suspend him pending enquiry. 
Therefore, the procedure laid down by Order go, ought to have been followed and 
not having done so, the order of suspension cannot be justified. The learned 

vernment Pleader, on the other hand, contends that if the facts alleged in the 
order of suspension are true, then certainly the charges are grave and a person 
against whom enquiry into such charges are pending is unfit to be in public service 
pending such enquiry and public interests require and necessitate the suspension 
of such a person. Moreover, the charges framed against the petitioner on 6th 
March, 1953, reveal that if proved the petitioner is a very grave delinquent. In 
my view, the Government Pleader’s contentions are well founded. Ifa person is 
suspected to have received illegal gratification and to have written anonymous 
letters to his superior, and if such charges are proved against him, he is certainly 
guilty of grave charges ; and if his superior officer has reason to believe that any 
subordinate officer is guilty of such a conduct, it is certainly in the public interests 
to prevent him from performing public duties. The term “grave charges” in 
Order 98, (1) cannot be equated with the word “ charge ” as understood in the 
various chapters of the Criminal Procedure Code, where that word has a' technical 
and specialised meaning. When Order 98 (1) speaks of “grave charges” it only 
means that there are reasonable grounds for believing that there are grave allegations 
and. nothing more. For the meaning of the word “ Charge” in its common 
parlance, reference may be made to page 194 of Ramanatha Iyer’s Law Lexicon 
where the dictionary meaning of the word is given as: 

“Charge. (Charge in criminal law) : The expression “ charged with ” as applied to a crime, , 
is sometimes ‘in a limited sense, intending the accusation of a crime which preceded a formal 
trial. In a fuller and more accurate sense the expression includes the responsibility for the crime.” 
I am therefore of opinion that there is no ground for holding that the provisions 
of Order g8 (1) cannot apply to the facts of the present case. The first contention 
is therefore overruled. 


The second argument is more substantial and it depends upon the inter- 
pretation to be put upon the words “ reduced in rank ” which occur in clause (2) 
of Article 311, and which is to the following effect:— 

“311 (1) No person who is a member of a civil service of the Union or an all-India service or a 
civil service of a State or holds a civil post under the Union or a State shall be dismissed or removed 
‘by an authority subordinate to that by which he was appointed. 

(2) No such person as aforesaid shall be dismissed or removed or reduced in rank until he has 
been given a reasonable opportunity of showing cause against the action proposed to be taken in 

to him’ ` > 
We are not concerned here with the provisos to clause (2) and as such the same 
are not read. Mr. Narasaraju wants the Court to hold that when a person is 
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suspended and relieved of his duties he is precluded from performing any of the 
functions that are attached to the office which he has been holding and therefore 
suspension is tantamount to reduction in rank ; in which case the officer suspended 
should be given a reasonable opportunity of showing cause against the action 
proposed to be taken against him. That the petitioner is a person employed in a 
civil post under the State has not been disputed. That he is suspended is obvious. 
Therefore if suspension is ‘ reduction in rank’ then he should be given an oppor- 
tunity of showing cause, which has not been done in this case, with the result that 
the order dated 15th March, 1952, is repugnant to clause (2) of Article 311. Great 
support for this contention is sought from a judgment of the Nagpur High Court 
reported in Provincial Government, Central Provinces and Berarv. Syed Shamsul1, a judgment 
of a Bench delivered by Vivian Bose, J. as he then was. It was held there that 
when a civil servant is suspended he is “ reduced in rank ” within the meaning of 
sub-section (3) of section 240 of the Government of India Act. At pages 579 and 
580 the learned Judge observes as follows : 

“ When a man is suspended he is, in our opinion, reduced in rank. It is evident that ion 
is not the equivalent of dismissal because, if it were, then the present contention would fall to the 
ground. But if the man continues in service what rank does he hold ? Clearly not the rank he occu- 
pied at the date of suspension. He is not entitled to discharge any duties while under suspension. He 
1s no tentitled to draw his pay. It is evident then that he does not continue to hold his substantive 
rank because two of the fundamental attributes of rank, except when honorary, are the right to 
discharge its duties and the right to draw its pay. If then he continues ım service but ceases to hold 
the he did, then there must have been a reduction in rank, and in our opinion, an officer ‘ under 
sus 


10n °, which is what he is officially called, means an officer whose rank has been reduced 
within the meaning of sub-rection (3).” 


Sub-section (3) of section 240 of the Government of India Act was to the effect that 
no person, who is a civil servant of the Crown, should be dismissed or reduced in 
rank until he has been given a reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him. If these observations are correct 
and should be applied under the Constitution, then certainly the petitioner has a 
grievance in that he has not been given an opportunity of showing cause against 
the action proposed to be taken in regard to him. But in my view it is difficult to 
equate ‘ suspension ° with ‘ reduction in rank.’ The above decision of the Nagpur 
High Court came up for discussion before the Caclutta High Court in Kali Prosanna 
v. State of West Bengal*, where H. K. Bose, J., discussed the meaning-of the term 
“ reduced in rank ” in Article 311 of the Constitution. The learned Judge adverted 
to the dictionary meaning of the word ‘ suspend ’ as ‘ to debar usually, for a time, 
from any privilege from the execution of an office or fromthe enjoyment of an 
income.’ He disagreed with the opinion of Vivian Bose, J., in the Nagpur Case, 
that suspension is equivalent to reduction in rank. Suspension connotes the non- 
doing of the service while reduction connotes the doing of service in an inferior 
capacity. When a person is suspended from an office, though strictly he retains 
in himself the right to hold office and all its essentials he is temporarily precluded 
by the order of suspension from doing the duties attached to the office and receiving 
the emoluments. But when it is a case of reduction it means that the officer is 
demoted to a lesser, or lower, category, or class of the office ; but at the same time 
he is bound to perform certain duties attached to that lower office. This is the view 
. taken by H. K. Bose, J., of the Calcutta High Court. The observations of the 
learned Judge at page 770 of the report may be read with profit : 

“ It is temporary privation of office, or privilege. By reason of suspension the person suspended’ 
does not lose his office nor does he suffer any degradation. He ceases to exercise the powers and to 
discharge the duties of the office for the time being. His rank remains the same and his pay does not 
suffer any reduction. He cannot draw his salary during the period of suspension. His powers, functions 
and privileges remain in abeyance but he continues to besubject to the same discipline and penalties 
and to the same authorities. It appears to me that the learned Judges of the Nagpur High Court 
have put a strained construction on the words ‘ reduced in rank’ as occurring in section 240 (3), 
Government of India Act, 1935, It is no doubt true that the person is brought down to an inferior 
condition for the time being but in my view the expression ‘ reduced in rank’ in Article 311 (2) has 
teference to permanent reduction or degradation of status..... a 
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To the same effect is an unreported case of the Punjab High Court in C.W. No. 110 
of 1951 decided by Eric Weston, C.J. and Falshaw, J., the latter of whom delivered 
the leading judgment with which the former concurred. There also the learned 
Judges adverted to the decision of the Nagpur High Court and dissented from the 
construction put upon the words “ reduced in rank” by the Nagpur Judges. The 
following observations of the learned Judges may be quoted : 


_ _ “It was observed by Bose, J. (Nagpur High Court) that when a man ‘was suspended, he was, 
in his opinion, reduced in rank as he could neither perform the duties of his office nor draw the salary 
for it. This, however, does not appear to be a sufficient reason for holding that suspension during 
the pendency of an enquiry meant reduction in rank. The same two disabilities, namely, not being 
able to perform the functions of his office and not being able to draw his full salary would equally 
apply to an officer on leave on half pay. ‘ Suspension ’ as a term is of long usage and has a clear and 
well-defined meaning in this context, and in my opinion there can be no doubt that if suspension was 
a step which could not be taken without an opportunity being given to the officer concerned to show 
cause against it, suspension would have been included poke Really along with dismissal, removal, 
and reduction m rank, in Article 311 (2). Although during its pendency the incidents of suspension 
are similar, whether it is imposed as a punishment after an enquiry, or is merely suspension pending 
an enquiry, there is one important difference between them, namely, that if an officer 1s exonerat 

as a result of the enquiry he will be given his arrears of pay for the interim period of suspension. Ifan 
officer could not be suspended pen an enquiry under rule 56 without being given an opportunity 
to show cause against this action, it would really mean that two enquiries would have to be held 
against him, and ıt was in my opinion for this reason that suspension was omitted from Article 311 (2).” 


I am in entire concurrence with the view expressed by the Calcutta and Punjab 

High Courts. But the matter does not rest there alone. In a recent decision of 
the Supreme Court reported in Satish Chandra Anand v. Union of India}, Vivian Bose, J., 
in delivering the judgment of the Constitution Bench has not adverted to the view 
he took, earlier in Provincial Government, Central Provinces and Berar v. Syed Shamsul?. 
At pages 324 and 325 of the report occur the following observations : 


‘ The services in India have long been afforded certain statutory guarantees and safeguards 
against arbitrary dismissal or reduction in rank. Under section 240 of the Government of India 
Act, 1935, the safeguards were limited to those two cases. Under the present Constitution, a thiid 
was added, namely, removal from service. In order to understand the difference between 
© dismissal’ and ‘ removal ’ from service, it will be necessary to turn to the Rules which governed, 
and with modifications still govern the ‘ services’ in India because of Article 313 of the Consti- 
tution. 

Part XII of the Civil Services (Classification, Control and Appeal) Rules relating to Conduct 
and Discipline includes rule 49 which sets out the various penalties to which a member of the 
services can be subjected for indiscipline and misconduct. They are seven ın number and include censure, 
suspension, reduction in rank, removal from service and dismissal from serere, The Act of 1935 selected only 
two of these possible penalties as serious enough to merit statutory safeguards, namely, reduction 
in rank and dismissal from service. The Constitution hàs added a third to the list. ars 
It follows that the article has no application here and so no question of discrimination arises, for 
the ‘law’ whose protection the petitioner seeks has no application to him.” 


One thing is certain and that is that rule 49 of the Civil Services (Classification, 
Control and Appeal) Rules when it sets out separately the various penalties, a 
distinction is made between ‘ suspension ’ and ‘ reduction in rank.’ If‘ suspension,’ 
is equivalent to ‘ reduction in rank’ then there was no necessity for using the two 
expressions in the same rule. His Lordship Vivian Bose, J., says that the Act of 1935 
selected only two of these possible penalties, viz., dismissal or reduction in rank. 
It did not take in the third, viz., removal. The Constitution has added to the 
two punishments, dismissal or reduction in rank, a third, viz., removal. Therefore 
under Article 311, clause (2), the penalties contemplated there, for which a statutory 
safeguard of a reasonable opportunity of showing cause against the action proposed 
to be taken in regard to him is provided, are dismissal, removal, or reduction in rank. 
On a reading of the decision of the Supreme Court, it seems to me that in that 
judgment their Lordships did not intend to equate ‘ suspension ° with ‘ reduction 
in rank.’ The two ideas are distinct and are intended to apply to different sets of . 
circumstances, I am therefore of opinion that the contention of the learned counsel 
that suspension is tantamount to reduction in rank is unacceptable. If that is so, 
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there was no necessity for any opportunity being given to the petitioner, before 
he was suspended, to show cause why he should not be suspended. 


The learned Government Pleader also relied upon certain observations con- 
tained in Dr. M. Krishnamoorthy v. The State of Madras1, where Rajamannar, G.J., 
was of opinion that the fact that rules are made to safeguard the rights of a civil 
servant in matters of disciplinary action does not mean that the High Court has 
jurisdiction to quash orders of Gayana dismissing a civil servant because one 
or other of the rules has been contravened. From these observations he argues 
that even if, in the order of suspension, any rule made by the Government has been 
contravened, still this Court would not have any jurisdiction to issue a writ. I do 
not think that these observations would be of any material help, for the Bench there 
was considering the effect of certain rules made by the Government with regard 
to Disciplinary Proceedings Tribunal. What we are concerned here is the meaning 
to be given to the expression “ reduction in rank” which occurs in Article 311, 
clause (2). If there has been a contravention of any comp ve eee of the 
Constitution, then, in my view, the statutory authority has acted without juris- 
diction, or in excess of jurisdiction ; and in such matters interference by this Court 
would be called for. But, as I have stated already, in the present case there has 
been no contravention of any provision of the Constitution. 


Both the points on which the learned counsel for the petitioner relied to show 
that the order of suspension is ultra vires and without jurisdiction have failed. 
On the merits both Mr. Narasaraju and the learned Government Pleader refrained 
from addressing any arguments, because the matter is pending enquiry, and I do 
not want to express any opinion about the charges. 

The petition is dismissed. 

R.M. — . Petition dismissed. 

[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice Sussa Rao, Mr. JUstTICE VENKATARAMA AYYAR AND 
Mr. Justice Ramaswami. 


Parappagari Parappa and another -. Appellants* 
D. 
Parappagari Nagamma and others -. Respondents. — 
Hindu Women’s Rights to Property Act (XVIII of 1937), section 3 3 eG T of a widow 
under—How far affects the Hindu Law right of maintenance—Effect of the decision of the O aea 


the operation of the Act to non-agricultural property—Rights of a Hindu widow in respect of agricultural and non- 
agricultural property. 

Under the Mitakshara School of Hindu Law a wife of a coparcener becomes a member of the 
family though she does not attain the status of a coparcencr ; but the later development of the law 
reduced the content of her rights and confined it to a claim for maintenance from and out of the 
joint family property. But her husband’s interest in. the family property would pass by survivorship 
to the other members of the family. In essence her right to maintenance was attached to the 

joint family property. The quantum of maintenance would depend i the number of sharers 
= the joint Smit the extent of its property and other circumstances obtaining at the time when she 
secks to enforce hee right. 


The Hindu Women’s Rights to Property Act (XVIII of 1937) has conferred a new right on the 
widow of a deceased coparcener in modification of the pre-existing law. Section 3 (2) of the Act 
does not bring about a severance of interest of the deceased coparcener. The widow is not raised to the 
status of a coparcener though she continues to be a member of the joint Hindu family as she was before 
the Act. 


The joint family would continue as before subject only to her statutory rights. The rights of 
the other members of the family would be worked out on the basis that the husband died on the 
date when the widow passed away, the right to survivorship being suspended tll then. 
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Seethamma v. Veeranna Chetty, (1950) 2 M.L.J. 21, referred to and followed. 


The effect of the decision of the Federal Court in In the matter of Hindu Women’s Right to Property 
Act, (1941) 2 M.L.J. 12: 4 F.LJ. 1 (F.C.), is that the word ‘ property’ in the Act should be read 
as ‘ property’ other than agricultural land. By this decision the scope of the Act is confined to pro- 
perties other than agricultural land. The word ‘ interest ’ in section g (2) of the Act must be construed 
as interest only in such property. If so construed, the Act left untouched the rights of the widow 
and other male members of a joint Hindu family in respect of agricultural property as they existed 
under the general Hindu Law. To put it differently, there are two devolutions, as it were in respect 
-of the interest of the deceased husband in the joint family property. So far as the interest in agri- 
cultural property is concerned, the law of survivorship would continue to govern the right of suc- 
cession. But in respect of non-agricultural property, the provisions of the Act would apply. There 
after the courses of devolution of the two kinds of property would be different, the one governed by 
the’Hindu Law and the other by the provisions the Act. If so, the widow cannot have obvious 
any right to claim a share under the provisions of the Act in respect of agricultural property, thoug! 
her pre-existing right, under the general Hindu Law to claim maintenance is reserved. This is 
because for the simple reason that no new rights were conferred on her under the Act as interpreted 
by me Federal Court in respect of agricultural property as the said property is outside the scope of 

e Act. ‘ 


Case-law reviewed. 


A widow under the Act can claim a share in the interest of her deceased husband in the non- 
agricultural properties owned and possessed by the family at the time of his death and also in the 
accretions arising therefrom, irrespective of the character of the accretions. So too, she will not be 
entitled to a share in the interests of her husband in agricultural property though at the time she 
«claims a share, the agricultural lands are converted into non-agricultural property or that the ac- 
-eretions from the agricultural property are in the shape of non-agricultural property. The two 
-devolutions are distinct. The said position is not inconsistent with the other principle, i 
by decided cases for at the time the suit 1s filed for partition, the interest of the husband in the non- 
agricultural property and the accretions therefrom would be ascertained, having regard to the cir- 
«cumstances obtaining at that time. 

Subba Naicker v. Nallammal, (1949) 2 Me 536 held correctly decided and not in conflict with 
‘Chinniah Chettiar v. Sivagami Achi, (eas 2 M.L.J. 262 : I.L.R. (1945) Mad. 402 and other cases. 


Appeal ETS the decree of the District Court of Anantapur, dated 8th Febru- 
ary, 1949, in O.S. No. 4 of 1948. 
Ch. Suryanarayana and Ch. Ramakrishna Rao for Appellants. 


D. Narasaraju and K. B. Krishnamurthy for Respondents. 
The Judgment of the Court was delivered by 


Subba Rao, 7.—This appeal has been referred to the Full Bench at the instance 
of my learned brother Krishnaswami Nayudu, J. The facts that led up to the 
reference may briefly be stated. For convenience of reference the following 
genealogy may be extracted.— 2 








Parappa 
a eae 
| 
Chennarayappa Bheemappa 
Hanumanthappa Gangappa (died 1940) 
== Saranamma Nagamma (Plain } 
(and wife-2nd defendant) 
Parappa alias Hanumanthappa 
(1st defendant). =. 


(and PIF.) (3rd PLE) 


The persons shown in the genealogy constituted members of a joint Hindu 
family. At the time of the death of Gangappa in 1940 the family owned 15 acres 
of wet land called Gonchi lands irrigated by channel and well, 14 acres of well-fed 
land and 20 acres of red soil dry land and two houses. Subsequent to his death, 
from and out of the agricultural lands the family acquired item 3 (house), a sum 
of Rs. 5,000 the amount of fixed deposit standing in the name of the second defend- 
ant, outstandings amounting to Rs. 2,000 and the agricultural produce consisting 
of grains harvested and kept in the house. In addition the family is alleged to 
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own movable properties mentioned in the inventory prepared by the Commissioner,. 
Exhibit A-2. The plaintiffs, i.e., the widow of Gangappa and her two unmarried 
daughters Thippamma and Chennamma, filed O.S. No.4 of 1948 on the file of the 
Court of the District Judge of Anantapur for partition and possession of the first 
plaintiff’s half share in the non-agricultural properties of the family and for main- 
tenance of Rs. 150 per month for the plaintiffs. The first defendant is the son of 
Hanumanthappa, a cousin of Gangappa. The second defendant is the wife. They 
pleaded that the first plaintiff would be entitled to a share only in the non-agricul- 
tural properties existing at the time of the death of Gangappa and that she could 
not claim a shart in all the items acquired by the family subsequent to his death 
from the income of the agricultural properties. They also pleaded that the movable 
property was highly exaggerated in the plaint schedule. They averred that the 
claim for maintenance, was rather exaggerated. The learned District Judge on 
the evidence found that all the properties mentioned in the plaint schedule were 
joint family properties, that though the third item, a house, the fixed deposit amount, 
the outstanding and the produce from the lands were all acquired subsequent to 
the death of Gangappa, the first plaintiff would be entitled to a share in them as at 
the time the share was claimed they were all non-agricultural property. He also held 
that the movables mentioned in the inventory prepared by the Commissioner were 
all joint family properties in which the first plaintiff had a share. He further held 
that the net annual income from the family agricultural properties would not be 
less than Rs. 3,500 and on that basis he fixed a maintenance of Rs. 40 per month 
to the first plaintiff and to plaintiffs 2 and 3 at Rs. 30 each per month. The 
learned Judge decreed the suit accordingly. The defendants have preferred the 
aforesaid appeal against the decree and judgment of the Court of the District Judge 
of Anantapur. The plaintiffs preferred a memorandum of objections asking 
for an enhanced rate of maintenance. The appeal came up before our learned 
brother Krishnaswami Nayudu, J. The learned Judge accepted the findings 
of the court below ; but in view of the alleged conflict between the judgment in 
Subba Naicker v. Nallammal1, and Chinniah Chettiar v. Sivagami Achi®, and other judg- 
ments referred tq in the order of reference, placed the matter before the learned 
Chief Justice for constituting a Full Bench. The entire appeal was posted before 
us for disposal. ` 


Learned counsel appearing for the parties did not question before us the findings 
of fact arrived at by the learned District Judge except in regard to the movables 
inventoried in Exhibit A-2 which I shall deal with at a later stage. Learned counsel 
for the appellants contended that Act XVIII of 1937 (hereafter called the Act) which 
regulated the right of the first plaintiff-to succeed to her husband’s interest in the 
joint family property applied to property other than agricultural land and therefore 
she cannot sian any right or interest in the agricultural property or the accretions 
therefrom. The answer of the learned counsel for, the respondents may be stated 
thus. The demise of the member of a joint family leaving a widow to step into 
his shoes under the Act does not in itself effect a partition in the family. The 
joint family continues as before and its properties, whether agricultural or otherwise, 
and accretions therefrom would constitute and continue to be its properties. If 
her husband were alive he would be entitled to a share in all the properties possessed 
by the joint family at the time the partition was effected. The right of the widow 
who steps into his shoes is co-extensive with that of her husband in regard to property 
other than agricultural property existing at the time when she seeks to work out 
his interest. ‘To express the same idea differently, the crucial date for working out. 
her interest is the date when she seeks to enforce her right and she would be entitled 

- to share in the properties of the joint family other than agricultural property, posses- 
sed by that family on that date irrespective of the pre-existing c cter of that 
property or the source from which it was acquired. 

To afford a satisfactory solution to the problem raised it would be convenient 
to consider the question from three aspects : 





! 
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(1) What were the rights of a Hindu widow in her husband’s interest in the 
joint family property under Hindu Law before the Act ? 


(2) What were the changes effected by the Act in respect of her right ? 


(3) What was the impact of the decision of the Federal Court In the 
matter of the Hindu Women’s Rights to Property Act!, on the Hindu Law so modified 
vis a vis her rights ? 

The rights of a widow under general Hindu Law in the joint family property 
were well settled. Under the Mitakshara school, a wife of a coparcener becomes 
a member of the family though she does not attain the status of a coparcener. In 
remote antiquity her claim to a share was recognised ; but the later development 
of law, perhaps due to her subordinate position in the family, reduced the content 
of her rights and confined it to a claim for maintenance from and out of the joint 
family property. But her husband’s interest in the family property would pass 
by survivorship to the other members of the family. In essence her right to main- 
tenance was attached to property for it is payable from out of the property of the 
joint family and under certain circumstances it could be made a charge on the 
joint family property. As a corollary to the aforesaid state of law it follows that 
the quantum of maintenance would depend upon the number of sharers in the 

joint family, the extent of its property and other circumstances obtaining at the 
time when she seeks to enforce her right. In the words of Govindarajachari, J., in 
Audemma v. Varadareddi? : 

“There will be no difficulty in recognising that, as a necessary and logical consequence of the 
nature of the right possessed by the widow, her maintenance would be dependent upon the varying 
fortunes of the family.” 

What is then the effect of the Act on the legal rights of a widow of a deceased 
-coparcener ? It may be convenient at this stage to read the relevant provisions 
-of Act XVIII of 1937. The Preamble to the Act indicates that the said Act was 
passed “‘to give better rights to women in respect of property”. The relevant 
provisions of the Act read : 


“ Section 3 (2) : When a Hindu governed by any school of Hindu Law other than the Dayabhaga 
School or by customary law dies intestate having at the time of his death an interest in a Hindu joint 
family property, his widow, shall subject to the provisions of sub-section (3) have in the property the 
same interest as he himself had. 


(3) Any interest devolving on a Hindu widow under the provisions of this séction shall be the 
limited interest known as a Hindu woman’s estate, provided however, that she shall have the same 
tight of claiming partition as a male owner.” 

“The aforesaid provisions were the subject of judicial scrutiny. To appreciate 
the scope of the said provisions it is necessary to consider the various decisions 
-on the subject. In Saradambal v. Subbarama Aiyar*, Venkataramana Rao, J., held_ 
that a widow of an undivided member of a Hindu joint family take the same interest 
in the joint family property (excepting such properties as would fall under the 
‘category of agricultural lands) as her husband himself had, subject to the restric- 
tions placed on her powers by section 3 (3) of the Act. The learned Judge observed 
at page 633 : 

“ That clause leaves the right to partition untouched but restricts the right of alienation because 
the nature of the interest which she takes ıs a Hindu women’s interest. What a Hindu woman’s 
interest is, is well defined m Hindu Law, ; that is, she is competent to alienate that interest only for 
purpose sanctioned by Hindu Law and that interest is liable to be seized in execution of decrees for the 
payment of the debts of the last male owner. But the Act has taken away that rule of survivor- 
ship and allowed the property to descend to his wife.” 

In Natarajan Chettiar v. Perumal Ammal*, Horwill, J., held that where the widow 
-of the payee of a promissory note endorses the note in favour of another, the endorsee 
need not procure a succession certificate in favour of the widow before instituting 
a suit on the note. The reason for his conclusion stated by the learned Judge was 
.as follows : 





.G.). 3. (1941) 2 M.L.J. 862: I.L.R. (1942) 
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“I agree with the learned advocate for the respondents that the widow does not obtain the 
right gi under this section by survivorship. She was not a coparcener before her husband’s death 
and she was not one afterwards. I do not however think that it follows that because the widow 
does not obtain her right by survivorship that she must obtain it by inheritance. The effect of section 3, 
clauses (2) and (3) may be re ed as a survival of the husband’s persona in the wife, giving her the 
same rights as her husband had except that she can alienate property only under certain circum- 
stances. As the widow did not inherit her right, no succession certificate is necessary.” 


The same learned Judge expressed the legal position thus in Satyanarayanacharyulu 
v. Narasamma? : 


“ The effect of the death of a coparcener with regard to property other than agricultural land 
is that the widow stands in the shoes of her deceased husband, and that although she is not a coparcener, 
she has the rights of her husband, who, was a coparcener, She is a member of the joint family and 
the son is the proper person to bring a suit on behalf of the joint family of which his mother is a member.” 


These decisions were considered by a Division Bench of this Court consisting 
of Rajamannar, C.J. and Krishnaswami Nayudu, J., in Seethamma v. Veeranna 
Chetty.2, There at page 26 the learned Judges summarised the position of a Hindu 


widow under the Act as follows : 
“ In our opinion the status of a Hindu widow of a deceased member of a joint family governed 
the Mitakshara under the provisions of the Act is not that of a co ener, but that of a member 
of the joint family with certain special statutory rights. The death ot eicoparocier who is a member 
of a Hindu joint family does not effect a severance or disruption of the joint family, merely because 
he leaves behind him a widow who has certain statutory rights under the Act. The widow cannot 
be regarded in any sense as the widow of a divided member. The result is that the joint family will 
continue as before except that the widow would have a special limited statutory right. Because the 
joint family continues, its well recognised incidents will also continue, namely, the right of the Kartha 
to represent the family and to be in management of its affairs. We do not understand the effect 
of the Act is to confer larger rights on the widow of a deceased co er than the rights which the 
coparcener certainly would have been entitled to if he were alive. Now, a coparcener cannot demand 
from the Kartha an account of the management of the joint family except in special circumstances, 
e.g., fraud, misappropriation, etc. It does not stand to reason that though the coparcener would 
not have that right, his widow would have it.” 


I respectfully agree with the observations of the learned Judges. Another 
Division Bench of this Court consisting of Sir Lionel Leach,C.J. and Shahabuddin, J., 
in Chinniah v. Sivagami Achi? held that a widow under the Act succeeds to her hus- 
band’s fluctuating interest in the joint family property and therefore her share 
should be worked out as on the date when she filed the suit for partition. At page 
404 the learned Chief Justice observed : 

“ A coparcener’s interest is not a fixed interest. It is subject to alteration. For example, it is 
affected by the death of a coparcener, or by the adoption of a son by a coparcener....... The 
section does not give the plaintiff any greater rights than those possessed by her husband, and, when 
she sought partition, the joint family had been increased by the adoption of a son by the head of it.” 

An exhaustive, and if I may say so, a lucid ition of the nature of a widow’s 
right under the Act is found in Subba Rao v. Krishna Prasadam*. ‘There pending 
a suit by a widow of a Hindu Mitakshara deceased coparcener against her husband’s 
brothers for partition of her husband’s share in the family properties under the 
provisions of the Hindu Women’s Rights to Property Act, she died and an appli- 
cation was preferred on behalf of her minor daughter for bringing her on record 
as legal representative and continuing the suit. The application was contested 
as not maintainable on the ground that the cause of action for partition under 
the Act was personal to the widow and that it would not survive to her daughter 
and that the Act could not be construed as extending the rights conferred on a 
widow to the case of her daughter uppn her death. The learned Judges accepted 
the contention. After considering the law on the subject, they ie mareed: the 
principles as follows at page 754 : 

“To sum up, section 3 (2) of the Act does not operate as severance of interest of the deceased 
coparcener ; the right which a widow gets under that section is not as heir of her deceased 
husband ; it is a statutory right based on the recognition of the principle that a widow is the 
surviving half of her deceased husband; that the incidents of that rights are those specified in the Act; 
“that such right is one personal to the widow and comes to an end on her death ; that the estate does 
not, on her death, devolve on her husband’s heirs ; and that the right of coparceners to take by 
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an een is suspended as against the widow of a deceased coparcener and such right reasserts itself 
on her death.” : 


»I find myself in full accord with the legal position so stated. 

The Act therefore has conferred a new right on the widow of a deceased 
coparcener in modification of the pre-existing law. Section 3 (2) of the Act does 
not bring about a severance of interest of the deceased coparcener. Certainly 
the widow is not raised to the status of a coparcener though she continues to be a 
member of the joint Hindu family as she was before the Act. The joint family 
would continue as before subject only to her statutory right. ‘The Hindu conception 
that a widow is the surviving half of the deceased husband was invoked and a fiction 
was introduced, namely that she continued the legal persona of the husband till 
partition. From the standpoint of the other male members of the joint family, the 
right to survivorship was suspended. The legal effect of the fiction was that 
the right of the other members of the joint family would be worked out on the 
basis that the husband died on the date when the widow passed away. She weuld 
have during her lifetime all the powers which her husband had save that her interest 
was limited to a widow’s interest. She could alienate her widow’s interest in her 
husband’s share ; she could even convey her absolute interest in the same for neces- 
sity or other binding purposes. She could ask for partition and separate possession 
of her husband’s share. In case she asked for partition her husband’s interest should 
be worked out having regard to the circumstances obtaining in the family on the 
date of partition. If she divided herself from the other members of the family 
during her lifetime on her demise the succession would be traced to her husband 
on the basis that the property was his separate property. If there was no severance, 
it would devolve by survivorship to the other members of the joint Hindu family. 
This conception of the legal persona of the husband continuing to live in her steers 
clear of many of the anomalies and inconsistencies that otherwise would arise. 


But the more difficult question is, what is the effect of the decision of the Federal 
Court In ihe matter of the Hindu Women’s Rights to Property Act! on the 
right of the widow to succeed in the interest of her deceased husband in the 
joint family property. In the matter of the Hindu Women’s Rights to Property Act 
(XVIII of 1937)and the Hindu Women’s Rights to Property (Amendment) Act (XI of 1938), 
the Federal Claret ruled that the Hindu Women’s Rights to Property Act (Central 
Act XVIII of 1937) and the Hindu Women’s Rights to Property (Amendment) 
Act(Central Act XI of 1938) did not operate to regulate succession to agricultural 
land in the Governor’s Provinces and it operated to regulate devolution by survivor- 
ship of property other than agricultural land. Gwyer, C.J., at page 23 observed: 

“Tt is true that section 3 of the Act does not use the word ‘ survivorship’ and it may be that 
the widow taking a share onder the Act does not become a coparcener with the other sharers ; but 
there can be no doubt that in the cases in which it gives to the widow of a deceased coparcener a right 
to a share in the joint property which she did not possess under the pre-existing law, it takes away 
to that extent the benefit of the rule of survivorship which would have accrued to the remaining 
coparceners,”’ 

In confining the scope of the Act to non-agricultural property, the learned 
Chief Justice made the following pertinent remarks at page 25 : 

“The question is thus one of construction, and unless the Act is to be regarded as wholly meaning- 
less and ineffective, the Court is bound to construe the word * property ’” as referring only to those forms 
of property with respect to which the legislature which enacted the Act was competent to legislate ; 
that is to say, property other than agricultural land.” 

The effect of the judgment was, therefore, that the ‘property’ in the Act 
should be read as the property other than agriculturalland. If so read the relevant 
clause in section 3 (2) will read : 

“an interest in a Hindu joint family property other than agricultural property.” 

If so read, the scope of the Act itself is confined to property other than agri- 
cultural property and therefore succession to agricultural property is not regulated 
by the Act. An argument similar to that now advanced elore us was addressed 
to another Bench ‘of this Court consisting of Satyanarayana Rao and Viswanatha 
Sastri, JJ., in Subba Naicker v. Nallammal*. There a coparcener died in June 1942. 


1. (1941) 2 ML.J. 12: 4 E.L J. 1 (E.C). a. (1949) 2 M.L.J. 536. 
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The widow instituted a suit against his brother for partition and separate possession 
of a half share in the family properties basing her claim on the rights conferred upon 
her by the Hindu Women’s Rights to Property Act, 1937. The properties leff 
by the deceased were agricultural lands. The question arose whether she would 
be entitled to share the produce derived from the lands after her husband’s 
death. The learned Judge held that she was not entitled to share either in the 
agricultural lands or the produce from the agricultural lands or the produce from 
the agricultural lands derived~subsequent to her husband’s death. The reason 
for the decision is found at page 537. The learned Judges observed : 

‘The learned Subordinate Judge decreed a share in these items on the ground that the rights 
to property should be determined as on the date on which the plaintiff claimed a share by instituting 
the present suit for partion of the items and not as on the date of the death of her husband. Under 
the Act, as it would be seen from the language of section 3 (2) the right is created in favour of the 
widow of a deceased coparcener in the property governed by the Act, her interest being the same 
as that of her husband. As it has now been finally settled by the Federal Court that the Act does 
not apply to agricultural land in the Governor’s Provinces, it must be taken that when Krishnaswami 
died in June 1942, his interest in the agricultural land survived to the other coparcener, namely, 
the first defendant and that thereafter he became the sole and exclusive owner of the agricultural 
lands. The produce of the lands thereafter belongs exclusively to the first defendant. If on the date 
of the death of her husband the plaintif had acquired no interest in the agricultural lands by virtue 
of the provisions of the Act, it is difficult to see how she could claim a share in the produce of the lands 
which upon the death of her husband became the sole and exclusive property of the first defendant.” 

I respectfully agree with the observations of the learned Judges. Emphasis 
was laid upon the statement found at page 538 to the effect ; 

“ On the plain language of section 3 of the Act we have no hesitation in holding that the rights 
should be determined whether claimed by succession or survivorship as on the date of the death of the 
husband of the plaintiff and not on the date of the partition suit” 
and it is contended that the proposition of law so laid down by the learned 
Judges is inconsistent with the settled law on the point. If that statement is read 
in the context in which it is made, it is clear that they were only considering the 
question as to what interest devolves on the widow and the crucial date when it 
devolves. That is made clear by the succeeding sentence wherein they state : 

“ If as stated above by reason of the death of Krishnaswami Naicker no interest devolved on the 

widow, the plaintiff, ın the agricultural lands, under the ordinary Hindu Law which continues to 
operate the first defendant acquired the entire rights in the agricultural lands by survivorship and the 
income of such lands would also partake the same character.” 
They did not consider, or purport to decide, that in regard to interest in the 
non-agricultural lands devolving on the widow, the share of the widow should be 
worked out as on the date of her husband’s death. This decision is a clear authority 
for the position that on the death of the husband the agricultural properties go by 
survivorship to other members of the joint Hindu family and the husband’s interest 
in the non-agricultural property devolves upon his widow. I do not see any conflict 
between this judgment and the judgments wherein it was held that the share of the 
widow should be worked out and the properties of the family ascertained as on the 
date when she claims her share. In the present case to the extent of her husband’s 
interest in non-agricultural lands that principle will equally govern the situation, 
i.c., for the purpose of giving her share, the interest of her husband in non- 
agricultural properties along with the accretions thereon will be ascertained as on 
the date when the suit is filed. 


The law may therefore be summarised thus. By reason of the Federal Court 
decision, the scope of the Act is'confined to properties other than agricultural lands. 
It follows that “ interest ” in section 3 (2) of the Act must be construed as interest 
only in such property. If so construed, the Act, left untouched the rights of the 
widow and other male members of a joint Hindu family in respect of agricultural 
property as they existed under the general Hindu Law. To put it differently, there 
are two devolutions, as it were in respect of the interest of the deceased husband 
in the joint family property. So far as the interest in agricultural property is con- 
cerned, the law of survivorship would continue to govern the right of succession. 
But in respect of non-agricultural property the provisions of the Act would apply. 
‘Thereafter the courses A T e of the two kinds of property would be different, 
the one governed by the Hindu Law and the other by the provisions of the Act. 


t 
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If so, the widow cannot have obviously any right to claim a share under the provi- 
Sions of the Act in respect of agricultural property, though her pre-existing right 
under general Hindu Law to claim maintenance is preserved. This is because for 
the simple reason that no new rights were conferred on her under the Act as inter- 
preted by the Federal Court in respect of agricultural property as the said property 
is outside the scope of the Act. j 


The argument of the learned counsel for the respondents that the connotation. 
of the words “ interest ” and “ share” are different and in the working out of the 
share of the widow the husband’s interest in the joint family non-agricultural pro- 
perty existing at the time of partition whether the whole or any part of it was a sub- 
sequent accretion to agricultural property or not, should be taken into consideration, 
if I may say so, ignores the limited scope of the Act and the meaning attributable 
to the word “interest”? in section 3 of the Act. If “interest”? means, as we 
should hold in view of the decisions of the Federal Court, “interest in non-agricul- 
tural property of the deceased husband ”, the entire basis of the argument would 
disappear. The interest of the husband at the time of his death in the non-agri- 
cultural property alone would devolve on her as the rest was taken away by others 
by survivorship. Her right to share would therefore be confined to that interest 
in property and worked out in respect of that which devolved on her and the accre- 
tions arising therefrom. 


It was then contended that the aforesaid view would lead to an anomaly of 
the same property being joint family property for the purpose of maintenance and 
ceasing to be one for the purpose of working out a share. If there was an anomaly, 
it was only caused by the statute ; but in my view no question of anomaly arises 
for the right of a widow under the Act is confined only to the interest in the non- 
agricultural property left by the husband. 


Indeed if the argument of the learned counsel be accepted it would enable 
scheming members of a joint family to circumvent the provisions of the Act alto- 
gether. To illustrate, if a person died having an interest in non-agricultural pro- 
perty, the other members of the Joint Hindu family by converting the same into 
agricultural property will be enabled to contend that at the time the share is deman- 
ded the entire property of the joint family is agricultural land,and therefore she is . 
not entitled to a share. Such a result could not have been contemplated by the 
legislature. I would therefore hold that a widow under the Act can claim a share 
in the interest of her deceased husband in the non-agricultural properties owned 
and possessed by the family at the time of his death and also in the accretions arising 
therefrom, irrespective of the character of the accretions. So too, she will not be 
entitled to a share in the interests of her husband in agricultural property though 
at the time she claims a share the agricultural lands are converted into non-agri- 
cultural property or that the accretions from the agricultural property are in the 
shape of non-agricultural property. The two devolutions are distinct. The said 
position is not inconsistent with the other principle, recognised by decided cases 
for at the time the suit is filed for partition, the interest of the husband in the non- 
agricultural property and the accretions therefrom would be ascertained, having 
regard to the circumstances obtaining at that time. I'therefore hold that the deci- 
sion in Subba Naicker v. Nallammal', has been rightly decided and there is no conflict 
between that decision and any other decisions cited before us. 


If so, it follows that the first plaintiff would not be entitled to a sharein the third 
house, in the money-lending transactions amounting to Rs. 2,000 standing in the 
name of the first defendant or the second defendant, or in the fixed desposit receipt 
for Rs. 5,000 in the name of the second defendant, or in the item of agricultural 
produce in the Commissioner’s inventory Exhibit A-2 acquired by the family subse- 
quent to the death of the plaintiff’s husband from and. out of the income from the 
agricultural lands. i 
eee St a a 
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But in regard to moveables, the learned counsel for the appellant contended 
that the items mentioned in the inventory, Exhibit A-2 other than the aforesaid 
agricultural produce have not been proved to be the moveables of the family existing 
at the time when the plaintiff’s frisband died. As the learned Judge took the view 
that all the moveables acquired subsequent to Gangappa’s death being non-agri- 
cultural property were liable to partition, no attempt has been made to ascertain 
whether any one of those items existed at the time the plaintiff’s husband died or 
were acquired from the income from non-agricultural property. The parties are 
agreed that this question may be allowed to be decided in the final decree proceed- 
ings. We accordingly direct the same. 


In the memorandum of objections the plaintiffs claimed a higher rate of main- 
tenance. As I have already held that the plaintiff is not entitled to a share in pro- 
perties acquired from and out of the income from the agricultural lands subsequent 
to the death of her husband, the said properties should be added to the other agri- 
cultural assets of the family for the purposes of fixing the rate of maintenance. Ifso 
added, I think it is reasonable that another sum of Rs. ro may be given to the first 
plaintiff towards her maintenance. If so, she would get Rs. 50 per month instead 
of Rs. 40. The decree of the lower court is modified as per the directions given 
above. In other respects, except in regard to costs, the judgment of the lower 
court will stand. The parties will pay and receive proportionate costs here and 
in the court below. 

R.M. —— Decree modified. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
MR. Justice VENKATARAMA AYYAR, 

Sri Kalahastheeswaraswami Temple represented by its paid 

trustee, P, Kumaraswami Pillai .. Petitioner.* 

v. 

The Madras State represented by the Collector of Chittoor... Respondent. 

Madras Estates Land Act (I of 1908), section 3 (2)—Scope of —Separate registry under Act (I = 
Effect of—If a test to determine Ee ofan ne A LY oe of Madras At AVIS a 

It should be remembered that, the definition of an estate in section 3 (2) of the Madras Estates 
Land Act comprehends within its range different categories of tenures and though they have been 


brought together under a single definition for the purpose of granting occu ights to tenants 
therein, they differ widely from one another in their origin and in their legal inidan. S 


The effect of a separate registry under the provisions of Act I of 1876 was not to destroy the dis- 
tinctive features of the several categories of estates. In deciding whether a particular estate falls 
under one or other of the three categories mentioned in Act XXVI of 1948 the question of separate 
registry would not be a relevant consideration. A separate registry does not confer any new title 
on the transferee but only recognises a pre-existing title and gives relief in the matter of liability to 
pay the peishkush. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ in the nature of a writ of 
mandamus directing the Madras State to forbear from taking over possession of 
the petitioner’s estate known as Kalahasti in Chittoor District covered by Item 
No. 26 at page 3284 of the Notification No. 5618 of Part I of the Fort St. George 
Gazette, dated 12th December, 1950 including his forests, waste land bought in 
lands, maps, plans registers and documents and from interfering with his collection 
of arrears of rents. 


V. Vedantachan for Petitioners. 
The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 
The Court made the following 


Orver.—This is an ‘application on behalf of the Kalahastheeswaraswami 
Devasthanam for the issue of a writ of mandamus prohibiting the State of Madras 











* C.M.P. No. 36 of 1951. , } 17th April, 1953. 
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from taking possession of the village of Kalahasti. This village formed pait of the 
ancient zamindari of Kalahasti which is one of the impartible estates included 
in the Madras Impartible Estate Act II of 1904. In the year Virodhikrit (1791-92) 
the Rajah of Kalahasti granted the village in inam to the temple. On 16th Septem- 
ber,1896 the then Zamindar of Kalahasti executed a mortgage over this and other 
villages. There was a suit to enforce this mortgage, O.S. No.14 of 1909 on the file 
of the Subordinate Judge’s Court, North Arcot, and a decree was passed therein 
for the sule of the hypotheca. A new zamindar having succeeded to the estate, he 
filed O.S. No. 8 of rg11 in the Court of the Subordinate Judge, North Arcot, as 
hereditary trsutee of the Kalahastheeswaraswami Devasthanam, for a declaration 
that the morigage, dated 16th September, 1896 in so far as it related to the village 
of Kalahasti was not binding on the temple, as the same was executed for the 
personal debts of the zamindar. That suit was decreed, the Court holding that the 
grant of the inam was true and that the mortgage was not binding on the temple. 
This decision was affirmed on appeal to this Court in A.S. No.283 of 1gtr. The 
zamindari of Kalahasti is one of the estates abolished by Madras Act XXVI of 1948. 
On 12th December, 1950 the State of Madras notified the village of Kalahasti as a 
zamindari estate and it is the validity of this notification that is in question in this 
petition. The contention of the petitioner is that it should be notified as an undere 
tenure and not as a zamin estate. 


For a proper appreciation of the contentions involved in this petition, it is 
necessary to e amine the scheme of the Act as regards notification of estates. Section 
3(b) provides that on notification an estate shall in its entirety stand transferred 
to the Government and vest in them. The estates to which the Act applies are 
classed under section 2 (3), into three categories, zamindari, undertenure or inam 
estate. Under section 2(7) an inam estate is defined as meaning all inam villages 
which fall within section 3 @) (d) of the Estates Land Act excluding those which 
became estates under the 1936 amendment. Under section 2 (15) an undertenure 
estate means all estates which fall within the definition of estates under section 3 
(2) 3 of the Estates Land Act. The definition of a zamindari estate under section 
3 (16) includes estates falling within section 3 (2) (2), (6) and (c) exclusing estates 

which fall under section 3 (2) (e). This three-fold classification of estates has a 
material bearing on three matters—the amount of compensation which the pro- 
prietor is entitled to get under the Act ; the right to get the ryotwari patta for lands 
- situated within the estate; and the procedure to be adopted for determining certain 
rights of holders of inam estates and undertenures. Under section 37 the com- 
ensation payable is calculated with reference to a scale of “ basic annual sum”. 
The principles on which that sum is determined vary with the three classes of estates. 
Section 27 lays down the principles on which the basic annual sum should be calculated 
for zamindari estates, section 31 for inam estates and section 36 for undertenure 
estates. It may in general be stated that the compensation payable will be 
higher in the case of inam estates and undertenure estates created before 13th 
July, 1802 than in the case of zamindari estates or undertenure created after that 
date. With reference to the right to get ryotwari pattas, a similar difference is obser- 
vable with reference to inam estates and undertenure created prior to 13th July, 
1802 on the one hand and zamindaris and undertenures created after that date, 
on the other. Then again while the ascertainment of what are zamindari estates 
presents no problems, the question whether an estate is an inam falling within the 
scope of the Act is often one of difficulty, depending for its decision on whether 
the grant was of both the warams in an entire village. Section 9 of the Act creates 
a special machinery for the determination of this question. Under that section 
the Settlement Officer is empowered to decide suo motu or on the application of 
parties whether the inam village is an inam estate as defined in the Act or aot. 
Against this decision there is an appeal provided to a Tribunal. Section 10 
enacts special provisions with reference to undertenure estates. The landlord has 
to apply to the Settlement Officer within three months of the notification of an 
estate as undertenure for a determination of the question, whether the estate was 
‘created before the permanent settlement or after. The decision of the Settlement 
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Officer Ais open to appeal to the Tribunal. This classification of the estates into 
three categories is, it is clear, mutually exclusive and it would make all the difference 
in the right of the parties whether a particular estate is classed under the one head 
or the other. i 


Now, the point for determination is whether the Village of Kalahasthi which 
was granted in inam to the Kalahastheeswaraswami Devasthanam is, as notified 
by the Government on 12th December, 1950, a zamindari estate as defined under 
the Act. The contention of the petitioner is that it is really an undertenure and 
should have been notified as such. The contention on behalf of the State is that 
the village of Kalahasti was separately registered and assessed to separate peishcush 
on 3rd ‘April, 1932 under the provisions of Act I of 1876 and that therefore it was 
rightly notified as a zamindari estate. This contention proceeds on a misappre- 
hension as to the true scope and effect of separate registry. Regulation XXV of 
1802 under which estates were permanently settled provided that proprietors 
should be at liberty to make transfers only with the consent of the Government -` 
and that unless such transfers were registered at the office of the Collector-and-——~ 
peishcush separately fixed, the entire estate should be liable for the paymerff thereof. 
It was held in Venkateswara v. Alagoo Moottoo Servagaren', that the effect of this section 
was not to avoid the transaction as between the transferor and the transferee but to 
save the rights of the Government. One consequence of this was that the lands in 
the possession of transferees of small portions of zamindaris, were often proceeded 
against for the recovery of the revenue payable to the Government and considerable 
hardship was experienced. It was to remedy this state of affairs that Madras Act 
I of 1876 was passed. Under that Act a right was conferred on the alienee to have 
the portion transferred to him separately registered and the proportionate peishcush 
payable thereon fixed. Thus what the Act does is not to confer any title on the 
transferee but to recognise a pre-existing title and to grant relief in the matter 
of liability to pay the peishcush. The transferee derives his title not from the separate © 
registry, but the transfer. 


It should also be remembered that the definition of an estate in section g (2) 
of the Madras Estates Land Act comprehends within its range different categories 
of tenures and though they have been brought together under a simple definition 
for the purpose of granting occupancy rights to tenants therein, they differ widely 
from one another in their origin and in their legal incidents. Thus, in the category 
of zamindars were included the descendants of ancient Royal Houses, Military 
Chiefs and Farmers of Revenue. They were all treated as one class under section 
3 (2) (a) and (c). There were gifts of land made by the ancient Sovereigns or by 
the zamindars to temples or to men of learning and piety or as a reward for personal 
services. These were classed as inam estates under section 3 (2) (d) of the Estates 
Land Act. Then there were permanent alienations of the estates by the proprietors, 
not amounting to transfer of ownership. They were brought in as undertenures 
under section 3 (2) (¢). The effect of separate registry under the provisions of Act 
I of 1876 was not to destroy the distinctive features of the several categories of 
estates ; and to convert an inam estate into a zamindari estate. The contention 
urged on behalf of the petitioner that in deciding whether a particular estate falls 
under one or the other of the three categories mentioned in Act XXVI of 1948 
the question of separate registry would not be a relevant consideration, should 
therefore be accepted. 


It is next urged on behalf of the Government that even though the separate 
registry of the village of Kalahasti under Act I of 1876 will not have the effect of 
converting it into a zamindari estate for purposes of Act XXVI of 1948, never- 
theless the estate must be considered to be an inam estate and not an undertenure. 
It will make considerable difference in the rights of the parties whether the village 
is an inam estate or an undertenure estate. The contention of the petitioner is that 
as the peishcush for Kalahasti zamin was fixed not by taking into account the 
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assets of the zamindari but by commuting military service to which it was subject, 
the matter would be governed by the principle laid down in Secretary of State v. 
Rajah of Venkatagiri1, and that as the Government had no right of reversion to the 
inam it should be treated as an undertenure. The Government on the other hand 
contend that what was an inam grant in 1791-1792 could not cease to be such by 
what happened at the permanent settlement ; and reference is also made to the 
allegations in the affidavit in support of the petition where the stand taken is that it 
is an inam estate. It is unnecessary to decide this point because the only question 
that arises for determination at this stage is whether the notification of the village 
of Kalahasti as a zamindari estate is correct or‘not. There is no need to decide in 
these proceedings whether it should be notified as an inam estate or as an under- 
tenure. It is sufficient for the purpose of this case to held that the village of Kala- 
„hasti is not a zamin estate and the notification dated 12th December, 1950 is erro- 
oe It is accordingly set aside. The petitioner is entitled to his costs. Advocate’s 
ee Rs. 100. 


R.M. et Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA~ 
RAMA AYYAR. 


A. N. Rangaswami and another .. Appellants.* 
v. ` 
The Industrial Tribunal, Fort St. George, Madras and others .. Respondents. 


Constitution of India (1950), Article 19 (1) (g)—Advosate—Right to practise—Nature of righi—If an 
absolute PiaR e irieions on the right of audience before certain Tribunals—If repugnant to the guarantsed 
rights. 


Bar Councils Act (XXXVII of 1926), sections 9 (19 and 14 (1) (a) (b) (c) and Industrial Disputes 
Act (XIV of 1947), section 36 (4)—If repugnant to Article 14 of the Constitution. 


A barrister under the English Practice has the right to practice, when called to the bar, before the 
superior Courts and most of the inferior Courts. So far as tribunals are concerned that right is limited 
by the statutes under which the tribunals are set up. In America the right of an individual to practise 
at the bar has been held to be not an absolute right but a privilege or a franchise. The right of an 
advocate to plead and act on behalf of suitors in a Court is not a right flowing from citizenship. It is 
really in the nature of a privilege. 


Ex parte In the matter of A. H. Garland, 18 L.Ed. 366 ; Bradwell v. Illinois, 21 L.Ed. 442 5 
Ananthakrishnan v. The State of Madras, (1952) 1 M.L.J. 208: I.L.R. 1952 Mad. 933 ; Mulchand v. 
Mukund, A.I.R. 1952 Bom. 296, referred to. 


A person who has obtained the requusite legal qualifications is not entitled on that ground alone 
to a right of audience in Court. He must, further be admitted to the bar before he could practise. 
That is a matter which is regulated by statutes and the extent of the right, to practise must depend 
on the terms of those statutes. In this country the nght of an advocate to practise is just what is con- 
ferred on him by sections g and 14 (1) (a)(5) and (c) of the Bar Councils Act, neither more nor less, 
and when the particular right claimed by him cannot be found within the four corners of those 
sections then there is nothing ip respect of which the guarantee under Article 19 (1) (g) of the Consti- 
tution could be invoked. t Article merely operates to protect the rights which a person otherwise 
possesses under the law. It does not create any new rights ın him. 


The right of an Advocate to appear before an Industrial Tribunal is under section 14 (1) gi 
of the Bar Councils Act subject to any law for the time being in force ; section 36 (4) of the Industri 
Disputes Act is such a law and under that section he has a right to appear only when the other parties 
consent. g 


There are essential differences between Courts of law and tribunals and the enactmeht of special 
rules with reference to tribunals is not open to attack as discriminatory under Article 14 of the Consti- 
tution. Subject to rules of natural justice they enjoy in the matter of procedure and trial a freedom 
which the Courts do not possess. 


Appeal under clause 15 of the Letters Patent against the order of the High 
Court, Madras (Special Original Jurisdiction), dated 29th September, 1952 and 
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made in W.P. No. 591 of 1951 presented to issue a writ of certiorari calling for the 
records in respect of the order of the 1st respondent herein, the Industrial Tribunal, 
Fort St. George, Madras in I.A. No. 62 of 1951 in I.D. No. 14 of 1951, dated 24th 
September, 1951 relating to the Industrial dispute referred to the sai rst Respond- 
ent concerning the Liberator Ltd., the 2nd petitioner herein and quash the said 
order therein. 


D. Narsaraju and K. B. Krishnamurthy for Appellant. 


V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) and Man 
Row and Reddy for Respondents. 


Judgment of the Court was delivered by 

Venkatarama Ayyar, J.—This is an appeal against the Judgment of Subba Rao, J. 
in W.P. No. por of 1951 and the point for determination is whether advocates 
have a right of audience before a Tribunal constituted under the Industrial Disputes 
Act, (Act XIV of 1947). The second appellant is a company called, The Liberator 
Ltd., and disputes having arisen between the management and the employees 
therein, the Government of Madras referred the same to the Industrial Tribunal, 
Fort St. George, Madras, the first respondent herein, for adjudication. The first 
appellant who is an advocate of this court sought to appear on behalf of the second 
appellant before the Tribunal and presented his vakalat. Objection was taken 
to his appearance by the Secretary of the Labour Union, which is the third res- 
pondent herein, and on that. the Tribunal heard all the parties concerned and 
passed an order on 24th September, 1951 refusing permission to the first appellant 
to appear for the second appellant. ‘Thereupon ihe appellants moved this court 
under Article 226 of the Constitution for a writ of certiorari to quash the order 
of the Tribunal on the grounds that it was an unconstitutional denial of the right 
of the first appellant to practise his profession and that it was further repugnant to 
Article 14 of the Constitution and was,.therefore, void. Subba Rao, J. before whom 
, the petition came up for hearing disagreed with these contentions, and dismissed 

the same. It is againat this order that the present appeal has been brought. 


The statutory provisions bearing on these questions are sections 9 a and 
# (1), (a), (b), ani c) of the Indian Bar Councils Act, (Act XXXVIII of 1926) 
and section 36 (4) of the Industrial Disputes Act, (Act XIV of 1947) as amended by 
the Industrial Disputes Appellate Tribunal Act, (Act XLVIII of 1950). Section 

g (1) of the Indian Bar Councils Act is as follows : 
** The Bar Council May, with the previous sanction of the High Court, make rules to regulate 


the admission of persons to be advocates of the High Court ; provided that such rules shall not limit 
or in any way affect the power of the High Court to refuse admission to any person at its discretion.” 


“Section 14 ( i -—An advocate shall be entitled as of right to practise (a) subject to the provisions 
of sub-section (4) of section g in the High Court of which he is an advocate, and (b) save as otherwise 
provided by sub-section (2) or by or under any other law for the time in force, in any otber 
court in the Union of India and bfore any other Tribunal or person legally authorised to'take evidence 
and (c) before any other authority or person before whom such advocate is by or under the law for the 
time being in force entitled to practise.” 


Section 36 (4) of Industrial Disputes (Appellate Tribunal) Act reads as follows : 


“ In any proceedings before the Tribunal, a party to a dispute may be represented by a legal 
eh nee with the consent of the other parties to the proceedings and with the leave of the 


On these provisions it was held by Subba Rao, J. that the right of an advocate 

to appear before a Tribunal was, under section 14 (b) of re her Councils Act, 
subject to any law for the time being in force, that section 36 (4) of the Industrial 
Disputes Act was such a law and that the order of the Tribunal dated 24th Septem- 
ber, 1951, refusing permission to the first appellant in terms of that section was 
not open to attack. 

It is contended by Mr. D. Narasaraju, learned advocate for the appellants 
that it is the fundamental right of every advocate under Article 19 (1) (g) of the 
Constitution to practise before all courts and tribunals exercising judicial functions 
-and that unless the restrictions imposed on that right could be brought under Article 
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tg (6) they would not be valid. It is argued that while the rules prescribing qualifi- 
cations for enrolment as an advocate under section 9 of the Bar Councils Act could 
be upheld under Article 19 (6), the restriction imposed by section 14 (1) (b) could 
not be held to be saved by that provision as it is absolute and goes far beyond the 
eas This contention renders it necessary to examine the nature of the 
right which counsel has to practise before courts and tribunals. 


In England before a person is called to the bar he must satisfy various require- 
ments as to age, qualifications, and character. Vide Halsbury’s Laws of England, 
Second edition, Vol. 2, pages 481 to 485, paragraph 655. What his rights are after 
admission to the bar is thus stated :— . 


“ As soon as a person has been called to the bar he can at once begin to practise as a barrister, 
unless he is disqualified by statute or by some rule of the profession or restricted by some condition 
imposed by his Inn. . . . . . . . A barrister has, when in practice the following rights 
and privileges :—(1) the right of audience as an advocate in all the superior courts and most of the 
inferior Courts”. Halsbury, Vol. 12, page 4y1, paragraph 662. 


The other rights mentioned in that paragraph are not material for the 
purpose of the present appeal. The right to appear, is, it is to be noted, 
only before courts; where the question is whether a barrister is entitled to 
appear before tribunals, the answer to it must be foundin the terms of the 
statute by which the tribunals are created. Thus section 137 (3) of the Income- 
Tax Act, 1918, as amended by the Finance Act of 1923 provides for barristers 
and solicitors being heard in appeals against assessments. Section 7 of the 
Architects (Registration) Act, 193Y, enttitles a person against whom disciplinary ac- 
tion is taken under the Act to be represented by counsel. Sections 50 and 51 of 
the Railway and Canal Traffic Act ae 888 provide for any party appearing before 
the Commissioners under the Act either in person or through counsel. Section 22 
S (e) of the Railways Act of 1921 gives a right to a party to appear before the 
tes Tribunal either in person or through counsel. There are, however, several 
other statutes in which appearance before the tribunal is subject to permission 
being granted therefor by the tribunal itself. Thus section 9, sub-clause yi of 
the Local Government Act, 1894 provides that in any acquisition of land by a 
ben council, counsel cannot be heard except in such cases as may be prescribed 
y an order of the Minister of Health. So also section 40 of the Friendly Societies 
Act of 1875 confers on the Arbitrator a discretion as to whether he would hear 
counsel or not. Under section 4 of the Police: Appeals Act of 1927 the parties to 
an enquiry have a right to appear by counsel or solicitor with the consent of the 
person holding the enquiry. With reference to enquiries before the Industrial 
Tribunals, section 9 of the Industrial Courts Act, 1919, provides that the parties 
may appear by counsel or solicitor in proceedings before the Court with the per- 
mission of that court. Thus a barrister under the English practice has the right to 
practise when called to the bar before “ the superior courts and most of the inferior 
courts”. So far as tribunals are concerned that right is limited by the statutes 
under which the tribunals are set up. This precisely is the position under section 9 
and section 14 (1) (a), (6) and (c) of the Bar Councils Act. In America the right 
to practise has been held to be “ not an absolute right but a privilege or a franchise ”. 
Discussing the legal status of attorneys and counsel, Field, J. observed in Ex parte 
in the matter of A. H. Garland} as follows :— 


“ They are officers of the court ; admitted as such by its order upon evidence of their possessing 


sufficient legal learning and fair private character ”. 


In Bradwell v. Illinois*, dealing with the right of a woman to be admitted to the 
bar, Bradley, J. observed 


“T am not p to say that it is one of her fundamental rights and privileges to be admitted 
into every office and position including those which require highly special qualifications and demanding 
special responsibilities. It is the prerogative of the legislature to prescribe regulations founded on 
mature, reason and erience for the due admission of qualified persons to professions and calling 
demanding special skill and confidence.” 








i 
i. 18 LEd. page 366 at 370, 2. 21 L.Ed. page 442. 
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This court had occasion to consider the nature of this right in Ananthakrishnan 
v. The State of Madras!. ‘There the point for determination was whether levy of 
stamp duty on an application for enrolment by an advocate was an unconstitutional 
restriction on the right to carry on the profession. It was held that it was not. Con- 
sidering in that connection the nature of the right of counsel to practise, His Lord- 
ship the Chief Justice observed, 


“ Much was said at the Bar as to what exactly is comprised in the right to practise a profession. 
aranteed under Article 19 (1) (g). Taking the profession of law what does his right consist in? 
s the effect of Article 19 (1) to confer on every person who, may be otherwise qualified the right to 
practise in any court in the land ? I see nothing in Article rg (1) (g) to justify the conclusion that 
this Court or any other High Court or Supreme Court cannot lay Towa rules for the admission of 
advocates who alone will be permitted to represent the suitors before them. On the other hand the 
clauses in the Letters Patent granted to the Chartered High Courts to which reference was made 
earliér in this judgment clearly confer on the High Courts the power to virtually prevent even qualified 
persons other than the advocates on their rolls to plead and act before them on behalf of suitors. This 
power of the High Court has been continued under Article 225 of the Constitution. The Bar Councils 
Act recognises this mght and lays down that only the persons enrolled as advocates of a particular 
High Court have certain rights of audience . . . . . Besides ac and pleading in courts. 
there are many ways in which a lawyer can pursue his profession and he is free to so practise his pro- 
fession. If anyone wants the additional privilege of being entitled as of right to act and plead in the, 
High Courts he has got to be enrolled in the rolls of that court . . .-. . . After consideration 
of t: e arguments of counsel and the authorities cited to us, and on examination of the provisions 
of our Constitution which after all should govern the decision of this case, I have come to the following 
conclusion. The mght to plead and act on behalf of suitors in a court is not a right flowing from 
citizenship. The reasoning in Bradwell v. Illinois? is to this extent not bad law gven to this day. 
Otel, ee The exclusive right to represent suitors in court which an advocate possesses is really 
in the nature of a privilege.” 
In Mulchand v. Mukund®, the question arose with reference to Rule 36 framed under 
the Bombay Co-operative Societies Act, which provided that “ in proceedings held 
under Rules 32 to 35 no party shall be represented by a legal practitioner”. The 
point for determination was whether this rule was repugnant to article 19 (1) (g) 
of the Constitution as violating the fundamental right of an advocate or pleader to 
practise. In answering it in the negative the court observed :— 


“ It is necessary to consider what is the right that a lawyer has, to practise his profession ? Is 
it an absolute right to practise in all courts, in all tribunals, before all persons who have a right to 
receive evidence and to decide judicially or 1s it a right which is regulated and restricted by the very 
charter which permits him to practise his profession ? If a lawyer’s right was an absolute right, then 
undoubtedly, Rule 96 1s a restriction upon that right, because it prevents him from appearing before 
a domestic tribunal like the tribunal set up under the Co-operative Societies Act and we would then 
have to consider under sub-clause (6) of Article 19 whether that restriction was a reasonable restric- 
tion or not. But as I shall presently point out, the right of a lawyer to practise is not an absolute right. 
The very charter which gives him the right to practise controls, limits and circumscribes his right ”. 


After examining the provisions of the Bar Councils Act the learned Judges proceeded. 
to observe 


_ “it should be remembered that it is not the fact that a man has passed a law examination or has 
acquired a law degree that entitles’ him to prenie in courts of law ; his right to practise depends 
upon his being enrolled as an advocate and he is enrolled as an advocate on terms and conditions 
laid down in the Bar Councils Act ”. 


Examining next the provisions of the Legal Practitioners Act, the learned Judges 
concluded :— 


. “ Therefore just as in the case of Bar Councils Act, the right of a pleader to practise before » 
tribunal is not an absolute right, It is a right subject to the provisions of any law for the time being 


in force ”. 

The position, therefore, is that a person who has obtained the requiste lega! qualifi- 
cations is not entitled on that ground alone to a right of audience in courts. He 
must, further, be admitted to he Bar before he could practise. That is a matter 
which is regulated by statutes and the extent of the,right to practise must depend 
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on the terms of those statutes. This right is also a privilege as it is limited to those 
who are admitted to the Bar. It is what the American Jurists aptly describe as a 
“ Franchise”. In this country the matter is governed by the Bar Councils Act 
and the Legal Practitioners Act. The right of the first appellant to practise, is, 
therefore, just what is conferred on him by section g and section 14 (1) (a), (b) and 
(c) of the Bar Councils Act, neither more nor less, and when the particular right 
claimed by him cannot be found within the four corners of those sections, then there 
is nothing in respect of which the guarantee under Article 19 (1) (g) could be 
inyolved. That article merely operates to protect the rights which a person. other- 
wise possesses under the law. It does not create any new rights in him. The 
result then is that the right of the first appellant to appear before the tribunal is 
under section 14 (1) (b) of the Bar Councils Act subject to any law for the time 
being in force ; section 36 (4) of the Industrial Disputes Act is such a law and under 
that section he has a right to appear only when the third respondent consents. 


It is next contended that the impugned provisions are in contravention of 
Article 14 of the Constitution and, therefore, void. The argument is that while a 
litigant who has a cause in a civil court has a right to be represented by counsel, a 
party to a proceeding before a tribunal is denied a similar right and that that it 
is discrimination obnoxious to Article r4. The answer to this contention is that 
Article 14 does not forbid classification and provided it rests on some difference 
relevant to the subject, it cannot be assailed as repugnant to it. This is so well 
settled that there is no need to refer to the authorities on the subject. The question 
to be decided is whether any ground exists for treating appearance before tribunals 
differently from appearance before courts. There can be little difficulty in anwer- 
ing this question. ‘The courts as we have them, are governed by certain rules in the 
matter of procedure, reception of evidence and so forth which have their roots in 
age-long traditions. The tribunals are comparatively recent institutions which 
owe their existence to statutes and the principles by which they are governed are 
not identical with those which courts observe. The matters which they have got 
to decide may be purely administrative in which case, it is conceded,”there is no 
question of appearance by lawyers. Even when the dispute is of a character which 
involves the exercise of judicial functions, the tribunals would be more in the posi- 
tion of arbitral bodies, not bound by strict rules of procedure or of evidence. With 
reference to such tribunal, the Legislature which establishes them has also felt itself 
free to lay down the procedure which they should follow in the hearing of the disputes 
and it may generally be stated that subject to rules of natural justice they enjoy 
in the matter of procedure and trial a freedom which the courts do not possess. 
Thus, there are essential differences between courts and tribunals and the enact- 
ment of a special rule with reference to tribunals, is, therefore, not open to attack 
as discriminatory under Article 14. 


Mr. D. Narasa Raju raised a further objection to the validity of section 36 (4) 
of the Industrial Disputes Act, which deserves special consideration. He contended 
that the right of a litigant to engage counsel is under that section made to depend. 
on the consent of his opponent and that such a provision is unreasonable as it puts 
it.in the power of one party to prevent its opponent from engaging counsel. The 
reason for this somewhat aal provision is stated to be that while the employers 
would be in a position to engage eminent counsel, the labourers might not be and 
that would make the contest unequal. The following passage from Pollard’s 
Administrative Tribunals at Work, at page 32 was relied on as supporting this 
standpoint :— 

_ “Moreover if the propertied side were legally represented and the other party not, as has been 
in county courts, the Charman would feel it incumbent on him to conduct the unaided man’s case- 
for him. If the professional advocate is admitted, there is the question of expense. Property can 
always command good brains versed in traditional law.” . 


It is argued for the appellants that the above observations have lost much of their- 
force at the present day when the labour is well organised but apart from that, 
jt should not be forgotten that some of the disputes that are referred to tribunals: 
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involve complicated questions and without the assistance of trained lawyers the 
tribunals might’find it difficult to arrive at a just conclusion. 


To deprive them of legal assistance because of the opposition of the represen- 
tatives of labour would be to clog the wheels of justice. It is with a view to avoid 
this result that provisions are usually made in statutes conferring on the tribunal 
itself discretion to grant permission to parties to appear by counsel. Such a provi- 
sion would on the one hand enable the trjbunals to decide simple disputes speedily 
without the aid of counsel and at the same time enable them to get the necessary 
legal assistance in complicated cases. Our attention has not been drawn to any 
statute wherein a provision similar to section 36 (4) of the Industrial Disputes Act 
of 1947 has been enacted. There is, therefore, considerable force in the conten- 
tion of the appellants that the section as it stands, must result in hardship. But 
this, however, is a matter for the Legislature to consider, and not a ground for 
holding that the section is unconstitutional, as it makes no distinction between the 
employers and the employees and there is, therefore, no discrimination. It was 
suggested by Mr. D. Narasa Raju that in fact the labour unions Have persons with 
legal education as their chief officers and that in effect the labourers have legal 
assistance and that it is only the employer that is at a disadvantage. ‘This, 
however, is not a matter which can be taken into account in deciding whether 
the section, as it stands, is repugnant to Article 14 of the Constitution. 


In the result both the contentions raised by the appellants must be overruled 
and this appeal dismissed but in the circumstances without costs. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusriar Govinpa Menon. 
Radhakrishna Mills, Ltd., Peelamedu, Coimbatore Dt. , .. Petitioner* 


v. 
The Special Industrial Tribunal, Madras, and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 18 (b) and Constitution of India (1950), Article 41— 
Power of Tribunal to implead Government as party in a dispute between management and its employees. 


In an industrial dispute between the workers and the managements of certain mills pending 
before the Industrial Tribunal, the management sought to implead the Government as a party to 
the proceedings before the Tribunal. The Tribunal held that though it had the power to implead, 
it would not do so as the Government was neither a necessary nor a proper party. In an appli- 
cation for the issue of a writ of certiorari, 

Held :—-(i) the Tribunal has the power to implead parties other than the parties to the 

ispute and in conceivable circumstances the Government could also be madea party to an 
industrial dispute between a management and its employees; (ii) the Tribunal’s refusal to 
implead the Government as a party was correct as the Government is not a necessary party to 
the dispute because no relief could be granted against it. Nor is the Government’ a proper party 
because the directive principle contained in Article 41 of the Constitution refers to a direction or 
behest which the framers of the Constitution have given to succeeding Governments to see 
that in the Welfare State that is contemplated by the Constitution there shall be no undeserved 
want or unemployment, and does not refer to the case of insufficiency of employment brought about 
by the failure of clectricity from Hydro Electric power, even assuming that the Government could 
have prevented such failure. Further the Government should not be made parties on the ground 
that then only all the records will be available to the Tribunal as the Government has undertaken 
to produce all records called for by the Tribunal except those with respect to which privilege is claimed 
which they could in any case claim even if made parties. 

P. G. Brookes v. The Industrial Tribunal, Madras, (1953) 2 M.L.J. 630, followed. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct the issue of a writ of certiorari calling for 
the records from the rst respondent Tribunal in I. A. No. 11 of 1953 in I. D. No. 1 
‘of 1953 and quash the order, dated 13th August, 1953. 

N. Rajagopala Atyangar and M. R. Narayanaswamy for Petitioner. 

The. Advocate-General (V. K. Thiruvenkatachari) for the State. 
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The Government Pleader (P. Satyanarayana Raju), A. Arunachalam, Fagannadha 
Das, Messrs. Row and Reddy, Messrs. S. Viswanathan and B. R. Dolia for Respondents. 


The Court made the following 


Orper.—By G. O. Ms. No. 2310 dated 16th May, 1953, the Government of 
Madras, in pursuance of the powers conferred upon them by section 10 (1) (e) of 
the Industrial Disputes Act (Central Act XIV of 1947) referred to a Special Industrial 
Tribunal for adjudication the disputes between the workers of the 65 textile mills 
enumerated in the schedule to the said G.O. and the managements of the said mills 
with regard to compensation for involuntary unemployment caused to the workers 
‘and while the proceedings regarding the adjudication of the disputes were going on, 
the petitioner, which is one of the mills mentioned in the schedule, applied to the 
Industrial Tribunal to summon and implead the Government of Madras as a party’ 
to the proceedings. This application was resisted on behalf of the workers and 
therefore the Tribunal had to consider the application on the merits. 


Two points were raised before the tribunal and they were (1) whether the 
tribunal has jurisdiction to implead the Government as a party ; and (2) if it has 
jurisdiction, whether the Government are a necessary or a proper party. On the 
first question the finding was that the tribunal has the power to summon and add asa 

any person whose presence the tribunal deems necessary for a proper adjudica- 
tion of the dispute. On the second question the tribunal found that the Government 
of Madras were neither a necessary nor a proper party. The application was 
therefore dismissed. 


On the first question a recent decision of this Court reported in P. G. Brookes 
v. The Industrial Tribunal, Madras and others) held that section 18 (6) of the Industrial 
Disputes Act necessarily implies that parties other than the original parties to an 
industrial dispute can be summoned as parties to the proceedings. ‘Therefore by 
necessary implication there is vested in the industrial tribunal a power to add any 
person or establishment whose presence is necessary or proper for the due and just 
adjudication of the dispute and make them parties to the proceeding. Clause (b) of 
section 18, when it speaks of “ all other parties summoned to appear in the pro- 
ceedings” as parties to the dispute, necessarily implies that some persons other 
than the original parties to the dispute or persons whom the State Government has 
subsequently added under section 10 (5) can also be summoned in order that the 
award may become enforceable and binding on those parties also. If the intention 
of the legislature had been to restrict the scope of the enquiry and the award only 
to the employers and the employees or similar persons added by the State Govern- 
ment under section 10 (5), then section 18 (b) would be a surplusage because when 
once the tribunal is given authority to summon other ies to appear in the pro- 
ceedings it means there is a wide discretion vested in the tribunal to have before it 
persons or institutions other than those originally intended by the Government or 
who are added by the Government. In my view section 18, clause (b) gives sufficient 
authority to the tribunal for the addition of parties. It is similar to Order 1, rule 10 (2) 
of the Code of Civil Procedure where the Court may, at any stage of the proceedings, 
either upon or without the application of either party, order that the name of any 
person whose presence before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit, be added as a party. The view taken by the learned Judge in 
P. G. Brookes’ case! cited above is to the same effect and is binding on me. 


Mr. Rajagopala Ayyangar appearing on behalf of the petitioner also laid stress 

on similar provisions contained in the Representation of the People Act of 1951, 
and the powers of a tribunal appointed to try election petitions to add parties to 
the election dispute. Under section 82 of that Act, a petitioner questioning the 
election of a person returned shall join as respondents to his petition all candidates 
who were duly nominated at the election other than himself, if he was so nominated. 
Section go, sub-section (2) lays down that every election petition shall be tried 
lO Pe E ARI CE A oT 
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by the Tribunal, subject to the provisions of the Act and any rules made thereunder, 
as-nearly as may be, in accordance with the procedure applicable under the Code of 
Civil Procedure to the trial ofsuits. Section 92 lays down the powers of the Tribunal. 
A question arose whether the election’ tribunal had power to add as parties to the 
petition any person who had not been impleaded in the first instance under section 82, 
before the Bombay High Court in a case reported in Sitaram Hirachand Birla v. 
Yogratsing!. ‘The learned Judges came to the conclusion that the Election Tribunal 
has the power to add as parties to the election petition those who had not been 
originally impleaded. This decision has been followed by our High Court in 
Writ Appeal No. 49 of 1953 and Writ Appeal No. 37 of 1953. 


But the learned Advocate-General contends that on a proper construction of 
the sections of the Industrial Disputes Act, the tribunal has no jurisdiction to implead 
as party any person who has not been mentioned in the reference by the Govern-- 
ment, or whom the Government subsequently add as a party under section 10 (5). 
He refers to the definition of the word “‘ employer ” in section 2, clause (g) and of 
the term “ industrial dispute ” in section 2, clause (k) and reading section 10 argues 
that the reference is an industrial dispute as contemplated in, section 2, clause (k) 
which means it must be a dispute or a difference between either (1) employers and 
employers, (2) between employers and workmen, or (3) between workmen and 
workmen, and should be connected with employment and non-employment, or the 
terms of employment or with the conditions of labour of any person. So the indus- 
trial dispute referred to can apply only to such classes of persons and a third party 
against whom there can be no industrial dispute as is contemplated in section 10, 
clause (k) cannot be added as a party. He further wanted the Court to read sec- 
tions 15, 18 and 29 together. Section 15 lays down the duties of tribunals and 
states that when an industrial dispute has been referred to the tribunal for adjudi- 
cation, it shall hold its proceedings expeditiously and shall, as soon as practicable, 
on the conclusion thereof, submit its award to the appropriate Government. Sec- 
tion 18 as already referred to in so far as it applied to industrial disputes is to the 
effect that an award which has become enforceable shall be binding on the four 
` classes of persons mentioned in clauses (a), (b), (c) and (d). Finally great reliance 

is placed upon the implications contained in section 29 wherein a penalty is imposed 
for breach of a settlement or of an award and it is to the effect that if any person 
commits a breach of any term of a settlement or award, which is binding on him 
under the Act, he shall, on first conviction, be punishable with a fine and so on. 
Reading these three sections together the point urged is that the award can only 
relate to what the industrial dispute can refer to and can under no circumstance 
have reference to a third party’s liability. Because under section 29 it is not 
possible in the present case even if the Government are made a party to pass an 
award binding on the Government, it is urged that the legislature did not con- 
template the addition of parties other than those originally intended or added 
under section 10 (5). Reliance was also placed upon the expression ‘‘establish- 
ment ” in section 10 (5). A comparison of section 29 of the Australian Common- 
wealth Conciliation and Arbitration Act of 1904-1934 with section 18 of the Indus- 

` trial Disputes Act has been attempted to be made on behalf of the State for showing 
that in very, many respects the two sections are similar and from that a conclusion 
is sought to be drawn that if in Australia the tribunal has no power to add persons 
as parties to the industrial dispute, the portion under the Indian Statute should also 
be the same, see pages 79 and 80 of McWilliam and Boyit on Commonwealth Indus- 
trial Conciliation and Arbitration Law. Clause (b) of section 29 of the Australian 
Act is somewhat similar and it is as follows : ‘ 

- “ All parties who have been summoned or notified to appear as parties to the dispute, or required 
. to answer the claim, whether they have appeared or answered or not, unless the court or Concilia- 

tion Commissioner is of opinion that they were improperly made parties.” 

In my view the similarity of language between section 18 (b) of the Industrial Dis- 
putes Act and clause (b) of section 29 of the Commonwealth Conciliation and 
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Arbitration Act, if at all, is against the contention put forward on behalf of the 
State. It is difficult to seethat when the tribunal or conciliation officer is permitted 
to summon persons and add them as parties to the dispute, that power should be 
restricted only to parties who are on the rolls at the time of the original dispute. 
‘The phrase “all other parties summoned to appear” occurring in clause (b) of 
section 18 is significant and indicative. . In these circumstances it seems to me that 
the order of the Tribunal holding ‘that it has jurisdiction to add the Government 
as a party to the dispute is correct. 


As regards the second question the tribunal placed in the forefront a consider- 
ation of the point as to whether there is a liability on the Government to render 
‘compensation to the workers whose continuous employment suffered as a result 
of the actions on the part of the Government and was of opinion that if there is such 
.an obligation then the Government can be a necessary or a proper party in these 
proceedings. For this purpose the correspondence covering over a period from 
1950 to 1953, that passed between the Government and the Mill Owners’ Association 
was considered by the Industrial Tribunal. After a review of the correspondence 
the Tribunal was of opinion that the Mill owners did not take any steps or even 
suggest the possibility of themselves producing the necessary power by installing 
generators in the various mills to meet the deficiency occasioned by the Govern- 
ment’s cut in the power supply and that there was nothing on record to show that 
an offer to that effect was made by any of the mills or that such an offer was turned 
«down by the Government. The further finding is that the agreement between some 
of the mills and the Government that the entire quantity of electricity necessary 
for the working of the mills would be taken from the government source and that 
the mills should not take upon themselves the task of generating any quantity of 
electricity necessary for their needs, if the Government is in a position to supply, 
would apply only if the Government is in a position to supply the entire quantity. 
If there is inability on the part of the Government to provide for adequate supply, 
then the tribunal finds that there is no prohibition upon the consumers having 
their own private source of supply. Finally the tribunal came to the conclusion 
that whatever be-the nature of the claim which the mill owners may have against 
the Government with regard to the restriction upon the supply of power, that 
will have no connection with the dispute which has been a to the tribunal 
because the rights which the management may have against the Government 
on the basis of the agreement are not relevant for the consideration of the 
question of the liability of the management with regard to the relief for involuntary 
unemployment. The conclusion therefore arrived at was that whatever rights the 
management of the mills may have against the Government for the so called breach 
of the agreement to supply the necessary power, it is quite a different thing to 
say that those rights ard liabilities should in any way affect the liability of the 
management with regard to their obligation to provide the workers for compensation 
during the periods of involuntary unemployment. The basis for that conclusion, 
according to the tribunal, was that in these proceedings the workers cannot claim 
against the Government any compensation for involuntary unemployment for the 
reason that the,Government is not the employer. After coming to these findings 
the Industrial Tribunal was of opinion that the Government is neither a necessary 
nor a proper party to the dispute. 


It is urged by Mr. Rajagopala Ayyangar that the aforesaid conclusions of the 
Tribunal are themselves sufficient to show that though not a necessary party, the 
Government is a proper party for adjudication of these disputes. His argument is 
that even though in these proceedings it is not possible to make the Government 
liable to pay any compensation for involuntary unemployment of the workers still 
if the tribunal were to find after enquiry that the employers are not responsible for 
the state of things that has come into being but that the same was brought about 
by the negligence, supineness, or breach of contract on the part of the Government, 
then such a finding would be binding on the Government with the result that if 
‘the employers are made to pay compensation to the workers, then it is open to the 
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employers to have recourse against the Government by separate proceedings for the 
realisation of the amount of compensation which they are compelled to pay to the 
workers. In other words, learned counsel says that by making the Government, 
a party to the proceedings and fixing the blame on them for the state of things, the 
employers can recoup themselves of any losses which they might suffer by being 
compelled to pay compensation to the workers. He invited my attention to the 
various letters that passed between the Government and the mill owners. It is 
unnecessary to refer to them in any great detail. A careful reading of the various 
letters that passed between the parties would lead one to the conclusion that to a 
certain extent the mill owners had been lulled into a sense of security whether false, 
or otherwise by certain observations contained in the letters written on behalf of the 
Government. I may say that the mill owners were alive, much earlier than the 
Government to the possibility of the failure of the monsoon and the Government’s 
liability to supply them with the necessary power. Even so, the question has to be 
considered whether the Government is a necessary or a proper party. 

In the press release dated 22nd February, 1951, the Government expressed 
the view that there was no fear of any further power cut in the hydro-electric area 
from 1952 onwards even if there was another failure of the northwest monsoon 
in 1951. But this optimism of the Government was not justified because even in 
1952, they had still further to reduce the power supply. On the 21st January, 1952, 
the representative of the mill owners referring to the 15 per cent. cut on electric 
supply on account of the low water level in the hydro-electric systems pointed out 
that the mills have had to suffer by the imposition of the cut for which the industry 
cannot be made responsible. In letter No. 4199 E 52-3 dated 14th March, 1952, 
issued from the public works department of the Government of Madras, it is stated 
that the existing power shortage in the hydro-electric areas could have been averted 
but for the installation programme of the Government, particularly the commission- 
ing of Moyar scheme having been postponed from January 1952 to May 1952 
owing to the unforeseen delay in the receipt of equipment from abroad. On the 
16th May, 1952, the Honorary Secretary of the Southern India Mill Owners’ Associa- 
tion wrote to the Government inviting their attention to the fact that the hopes 
entertained by the authorities have not materialised at all and that the cut in the 
supply position has almost become a regular feature year after year. ‘The secretary 
#equested the Government to inform him what the Government’s plans are for the 
continuous supply to the industrial units without having to impose a cut from January 
onwards every year. It was only much later, t.e., on 4th February, 1953, that the 
Superintendent Engineer of the Pykara Electricity System informed, the Southern 
India Mill Owners’ Association sie ene that a 50 per cent. cut in the consump- 
tion of electricity had to be enforced from 1st February, 1953, in view of the critical 
power position in the hydro-systems and the addressees of those letters were requested 
that in order to tide over the emergency such of those consumers who have stand by 
auxiliary plants should run the same to the maximum extent, and to limit consump- 
tion from the~mains to the minimum. 

The correspondence produced consists of nearly 28 letters and memos as well 
as telegrams and it is possible to infer from them that to a certain extent, if steps 
had been taken at the proper time either by the Government or by the mill owners, 
it would have been possible to avert the difficulties that arose as a result of the 
inability of the Government to supply the necessary quantity of electricity in the 
hydro-electric areas. It is too premature at this stage to come to a conclusion 
fixing the responsibility for this state of things on the part of the Government on the 
mill owners. Granting that to a certain extent it was the Government’s attitude 
and decision that created the state of things, still can it be said that the Govern- 
ment is a necessary or a proper party ? 

Under the provisions of Order 1, rule 10, Civil Procedure Code, there have 
been numerous decisions regarding the meaning of the term “ necessary” or a 
“proper” party. As the matter is well settled I do not desire to embark upon a dis- 
cussion of the various rulings on the point and the same has not been attempted by 
either side. There can be no dispute whatever that the Government is not a neces~ 
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sary party, the reason being that the tribunal cannot make the Government liable 
to pay any compensation in these proceedings for the involuntary unemployment 
caused to the workers. The Industrial Disputes Act does not envisage a situation 
whereby the Government can be made liable unless it be that the Government 
themselves are employers as contemplated in the provisions of the Act in which case 
there will be no kind of distinction between a private employer and the Government 
as employers. But taking the view most favourable to the petitioner all that can 
be said is that by certain actions of the Government, the employers found it im- 
possible to provide full period of work to the employees. Even in such a case can it 
be said that the Government should be made a party at all? Since no relief can 
be given against the Government, they cannot certainly be a necessary party. 


But are they proper parties ? On the analogy of the third party procedure 
obtaining on the original side of this High Court and now introduced in the Code of 
Civil Procedure for the mofussal as well, the learned counsel contends that the 

«Government would be a proper party. It was also brought to my notice that under 
Article 41 of the Constitution there is a directive principle that the State shall, 
within the limits of its economic omy and development make effective pro- 
vision for securing the right to work, and public assistance in cases of unemploy- 
ment. But the learned Advocate-General counters this argument by saying that the 
unemployment referred to in this Article is not the kind of unemployment which 
we have in the present case where it is not a case of unemployment as such but a 
case of insufficiency of employment and what is contemplated in Article 41 is that 
the State should do its utmost to see that people do not go about without any work 
at all. I do not think that the directive principle contained in Article 41 can have 
any application in the decision of this dispute. It is a general direction or behest 
which the framers of the Constitution have given to the succeeding Government to 
see that in the welfare State that is contemplated by the Constitution there shall be no 
undeserved want or unemployment. It may be that under certain circumstances 
there is a duty or liability cast upon the State Government to find work for all 

ersons in the State. But we have not yet reached such a happy state of existence. 
the Government is to be made a party to these proceedings on the ground that it 
was due to their action that involuntary unemployment was caused on account 
of the short supply of electricity, then under similar conditions, if cotton suppliers 
are not able to supply sufficient quantity of cotton to the mills as a result of which 
full employment cannot be given to the employees thereof, in any dispute arising 
under those circumstances it might be argued that cotton growers must also be 
made parties to the dispute. This analogy shows the untenability of the contention, 

It is further argued on behalf of the petitioner that even if no relief can be given 
against the Government still there may be a binding declaration which the Govern- 
ment could not get over later on. In my opinion this is too remote a contingency 
for the impleading of the Government. 

Mr. Rajagopala Ayyangar stated that if the Government is added as a party 
there would be greater facilities for summoning the records or the Government 
and making them available for the tribunal in order that the responsibility on the 
part of the Government for the state of things can be more effectively and palpably 
demonstrated. His contention is that if the Government is not made a party, they 
would not produce the necessary records. The learned Advocate-General has 
very rightly conceded that whatever documents the tribunal summons the Govern- 
ment to produce will be placed at the disposal of the tribunal except such of those 
documents over which privilege can be claimed by the Government. The learned 
Advocate-General says that even if the Government are made a party still if the docu- 

, ments are privileged, they cannct be used at the enquiry. I am satisfied that in 
these enquiries the Government would render all possible help by producing every 
document necessary for the expeditious disposal of this dispute. 

I am not satisfied that the order of the Industrial Tribunal that the Government 
is not a necessary or a proper party, is without jurisdiction or is apparently erroneous, 

No writ can therefore issue and this petition is dismissed. i 

V.P.S. —. Petition dismissed, 


e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Sussa Rao AND MR. Justice RAMASWAMI. 


‘General Bank, Ltd. .. Appellant* 
U. 

Ramachandra Ayyar : .. Respondent. 

Banking Companies Act (X of 1949), section 98 and Companies Act (VII of 1913), section 163— Winding 
up of a banking company—Grounds. 

A combined reading of section 38 of the Banking Companies Act and section 163 of the Companies 
Act indicate that a Bank shall be wound up if either of the conditions laid down in the Companies 
Act or in the Banking Companies Act are complied with. The conditions laid down in the i 
Companies Act are more stringent from the standpoint of the Bank. The legislature obviously 
intended that a Banking Company should be more prompt in meeting demands and that any default 
made by it in that behalf should be a sufficient ground for winding up the Company. Under the 
Companies Act a company can be wound up if the judge comes to the conclusion that the company 
is unable to pay its debts. Section 163 (1) mtroduces a fiction stating that if a Bank does not pay the, 
amount within three weeks from a demand made on it of a sum aaa Rs, 500 the Company shall 
be deemed to be.unable to pay ıts debts. Under this section the demand shall be made by a creditor 
to whom the Company is indebted by serving the same on the Company by registered post or otherwise 
at its registered office and sub-section (2) enables the creditor to issue a demand through his agent or 
legal adviser. 

Quyaere-—Whether a demand made by a Commissioner appointed by the Court is a lawful demand 
within the meaning of section 163 of the Companies Act. 

A petitioner for winding up a Banking Company can rely upon either section 163 of the Com- 

ies Act or on section 38 lo) of the Banking Companies Act. e two provisions are alternative. 
Fhe petitioner can invoke the fiction if the conditions of either of the two sections are complied with. 
A demand made by the Commissioner appointed by the Court to collect the debt on of the 
parties claiming the debt is a lawful demand within the meaning of section 38 (3) of the Banking 
Companies Act and if the Bank did not comply within the prescribed time the Bank shall be 
deemed to be unable to pay its debts and it should be wound up. 

On appeal fror the order of the Hon’ble Mr. Justice Ramaswami Gounder, 
dated the 29th day of January, 1953 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Application No. 924 of 1952 in 
GC. S. No. 367 of 1950. 

C. K. Viswanatha Aiyar and T. R. Sangameswaran for Appellant. 

N. Sundara Iyer and T. R. Ramachandran for Respondent. 

G. Vasantha Pai and C. Govindarajan for Creditors. 

N. R. Sesha Aiyar for a shareholder. 


The Judgment of the Court was delivered by 
Subba Rao, F.—This is an appeal against the judgment of Ramaswami Goundar, 
J., winding up the General Bank, Ltd., and appointing two joint official liquidators. 
“The General Bank, Limited, Madras, was registered on 12th November, 1935, as a 
private limited company under the Indian Companies Act. The share capital 
is ten lakhs divided into a A class shares of 9,000 at Rs. 100 each. _ The called 
and paid-up capital of the said Bank is Rs. 1,09,500. Out of the total subscribed 
capital of Rs. 2,72,500 Narayana Aiyar and his sons and daughters owned share; 
‘of the value of Rs. 2,45,000. It is said that the holders of the remaining shares 
are also his close relatives or friends. It is therefore practically a family concern 
.of Narayana Aiyar. From the inception of the Bank, no Aiyar was the 
‘Managing Director till he died on 28th May, 1951. After his death, his second 
son, Venkatasubramania Aiyar, had been functioning as the Managing Director. 
-Prior to the death of Narayana Aiyar two of his sons, P. N. Ramachandra Aiyar, the 
etitioner, and Eswara Aiyar, filed two suits for partition of the family properties. 

ara Aiyar instituted C. S. No. 367 of 1950 against his father and other members ` 

of the family. The petitioner filed O. S. No. 36 of 1950 in the Sub-Court, Calicut, 

for similar reliefs against his father and brothers. The said suit was transferred 

to this Court to be tried along with C. S. No. 367 of 1950 and was renumbered as 
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C. S. No. 474 of 1950. The suits are not yet disposed of ; but a number of applica- 
tions are filed therein for suitable orders to safeguard the interests of the parties 
ull the disposal of the suits. Along with plaint, C. S. No. 367 of 1950, Eswara 
Iyer filed an application No. 3954 of 1950 for the appointment of a receiver for 
the suit properties and other reliefs. A similar application was filed by the peti- 
tioner Ramachandra Aiyar in the transferred suit. ‘Those applications were finally 
disposed of on roth August, 1953, by a Division Bench of this Court consisting of 
Satyanarayana Rao and Chandra Reddi, JJ. The learned Judges with certain 
modifications confirmed the order of Krishnaswami Nayudu, J., appointing receivers 
in respect of some of the properties comprised in the subject-matter of the suits. 
But in regard to the deposits in the Bank in the name of Narayana Iyer, though 
they found that prima facie the plaintiffs in the two suits would be entitled to shares 
in them by reason of their being heirs of Narayana Iyer, they did not appoint a 
receiver in view of the fact that there was an order directing the liquidation of the 
Bank and that order was the subject-matter of an appeal. In disposing of the 
appeal, they made the following remarks in respect of the said deposits : 

"TF a liquidator were to be áppointed the liquidator will be in c of the funds of the Bank 
and will collect the outstandings. c matter of providing safeguards for the interests of the members 
in respect of the deposits standing in the name of the rst defendant in the Bank must be dealt with 
by a separate order after the result of the liquidation proceedings is known. Ifa liquidator is appoint- 
ed, there is no need to appoint a Receiver. If however a hquidator is not appointed the matter may 
be brought up again before this Court for necessary directions for taking steps to collect the fixed 
deport amount, realising the assets of the Bank and safeguarding the interests of the plaintiff and the 
other defendants.” * 


But pending the disposal of the main application for appointment of a receiver 
various applications were taken for safeguarding the amounts representing the depo- 
sits which have matured. Ramachandra Iyer filed Application No. 3715 of 1951 
in G. S. No. 474 of 1950 to appoint a commissioner for taking charge of and realising 
the sum of Rs. 2,89,000 in deposit in the name of Narayana Iyer. To that applica-’ 
tion the General Bank, Ltd., was not a party. At first Venkatasubramania Aiyar 
agreed to give security but later on went back on his word. On 13th March, 1952, 
Panchapakesa Ayyar, J., appointed Sri L. V. Krishnaswami Ayyar, Advocate, as 
the commissioner for collecting the amounts standing to the credit of Narayana 
Aiyar and investing the same in the Imperial Bank of India. Krishnawami Iyer 
wrote to the Bank on 31st March, 1952, demanding payment of the moneys alleged 
to be due to Narayana Iyer. On 8th April, 1952, the Bank replied to him stating 
that they would be able to pay the said amount if further time was given. On 
gth April, 1952, he made another demand on the Bank for payment of the amount. 
standing in the name of Narayana Iyer but he did not receive any reply. So too, 
the widow of Krishna Iyer, the youngest son of Narayana Ayyar, filed an applica- 
tion, 924 of 1952, against Venkatasubramania Ayyar, the Managing Director, 
for directing him to deposit into Court the sum of Rs. 84,000, deposited in the 
Bank in her husband’s name. To that application the Bank was made a party. 
Panchapakesa Ayyar, J., ordered that application on 13th March, 1952, directing’ 
the Bank to pay the entire amount due to her on or before roth April; 1952. Though 
this order had becgme final, the Bank did not comply with it. 


Meenakshi, the daughter of Narayana Ayyar, filed Application No. 4781 of 
r951 in respect of a trust amount of Rs. 30,000. Panchapakesa Ayyar, J., made 
an order directing the Bank to deposit the said amount in Court by 13th March, 
1952. The Bank failed to comply with that order either. , 


As the orders of the Court were not complied with and as amounts were not: 
deposited in Court, on 29th January, 1953, Panchapakesa Ayyar, J.; made the fol- 
lowing order in the three applications : 


“ So, after considenne everything it seems to me that the best course is to issue an injunction. 
and a prohibitory order to the Central Bank of India, Limited, Madras, not to advance a pie more to 
the General Bank, Ltd., as overdraft on the Government Securities to the Bank without further orders 
of this Court which will be issued only after the sum of Rs. 442,000 directed to be deposited by the 
Bank is actually depomted. An injunction and prohibitory order will also issue to the Indian Bank,- 
Ltd., .Madras, regarding the Government securities of Rs. 75,000 pledged with it. An injunction 
will also issue against the General Bank and its Managing Director and Officials restraining’ them 
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from paying any sums collected. from the debtors of the bank to any creditors preferring them to 
other creditors till the Rs. 4,42,000 are deposited.” 
The Bank filed O. S. Appeals Nos. 91, 92 and 93 of 1953 against the order of Pancha- 
akesa Ayyar, J., in the said applications. On 23rd April, 1952, Ramachandra Ayyar 
fled O. P. No. 63 of 1953 on the file of this Court for winding up the Bank and for 
the appointment of an Official Liquidator. The application came up before our 
learned brother, Ramaswami Gounder, J. The learned Judge found that the peti- 
tioner made a lawful demand through Court on the Bank for the payment of the 
amounts due to him and they were not complied with and that the Reserve Bank of 
India certified that the Bank was unable to pay its debts. On those findings he held 
that the provisions of section 38 of the Banking Companies Act have been complied 
with and therefore a case has been made out for winding up. He went further and 
found that he was also satisfied that the Bank was not fit to carry on its business as a 
„Bank any longer and that on the facts this was a banking company which did not 
deserve to exist and the sooner it was wound up the better. 


The learned Judge therefore wound up the Bank and appointed two Advocates 
as Joint Liquidators. The Bank preferred the above appeal against that order. 


Mr. Viswanatha Ayyar raised two points questioning the correctness of the 
judgment of Ramaswami Gounder, J. ‘ 


1. There was no lawful demand within the meaning of section 38 of the Bank- 
ing Companies Act. 


z. The Bank is now in a position to pay its debts and the finding of the Judge 
to the contrary is wrong. 


The material portion of the governing section 38 of the Banking Companies. 
Act (Act X of 1949) reads :— . 


1, Without prejudice to the provisions contained in section 162 or section 271 of the Indian 
Companies Act, 1913 (VII of 1913), and without prejudice to its power under 37, the court shall 
order the winding up of a banking company if it is unable to pay its debts and the court shall also. 
order the winding up of a banking company if the Reserve Bank applies in this behalf to the Court. 

* „ 


3. Without prejudice to the provisions contained in section 163 of the Indian Companies 
Act, 1913 (VII of 1913) a banking company shall be deemed to be unai le to pay its debts if ıt has 
refused to meet any lawful demand for payment made at any of its offices or branches within two. 
working days, if such demand is made at a place where there is an office, branch or agency of the 
Reserve Bank, or within five working days if such demand is made elsewhere, and if the Reserve 
Bank certifies in writing that the bau.king company 1s unable to pay its debts. 


The Indian Companies Act, section 162, reads as follows :— 
A company may be wound up by the Court $ ’ 
+ 


(v) if the company is unable to pay its debts ; 
(vi) if the court is of opinion that it is just and equitable that the company should be wound’ 
up. : 
Section 163 (1) (i) reads as follows :— 

“ A company should be deemed to be unable to pay its debts if a creditor, by assignment or 
otherwise, to whom the company is indebted in a sum exceeding five hundred rupees then due, has 
served on the company (by causing the same to be delivered by registered post or otherwise) at its- 
registered office, a demand under his hand requiring the company to pay the sum so due and the 
company has for three weeks thereafter neglected to pay the sum, or to secure or compound for it to 
the reasonable satisfaction of the creditor.” 
~“ Section 163 (2) of the Indian Companies Act reads as follows :— 

“The demand referred to in clause (i) of sub-section (1) shall be deemed to have been duly 

iven under the hand of the creditor if it is signed by an agent or legal adviser duly authorised on his 
behalf, or in the case of a firm if it is signed by such agent or by a legal adviser or any one member 
of the firm on behalfof the firm.” 
A combind reading of the aforesaid provisions indicate that a bank can be wound 
up if either of the conditions laid down in the Companies Act or in the Banking Com-.- 
panies Act are complied with. The conditions laid down in the Banking Compa-- 
nies Act are more stringent from the standpoint of the,Bank. The Legislature. 
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obviously intended that a banking company should be more prompt in meeting 
demands and that any default made by it in that behalf should be a sufficient ground 
for winding up the company. Under the Companies Act a'company can 
be wound up if the Judge comes to the conclusion that the company is unable ta 
pay its debts. Section 163 (1) introduces a fiction stating that if a bank does not 
pay the amount within three weeks from a demand made on it of a sum exceeding 
Rs, 500 the company shall be deemed to be unable to pay the debts. Under this 
section the demand shall be made bv a creditor to whom the,company is indebted 
by Serving the same on the company by registered post or otherwise at its registered 
office. Questions arose whether an agent of a creditor can make such a demand and 
courts have taken the view that ari agent cannot issue a demand within the meaning 
of the section. To get over the difficulty, the Legislature amended the section by 
adding sub-section (2) which enables a creditor to issue a demand through his 
agent or legal adviser. Learned ‘counsel contended with considerable force that 
a demand made by a Commissioner appointed by the Court is not a lawful demand 
within the meaning of section 163. It is not necessary to express our final opinion 
on this question for the petitioner does not seek to bring in the demand made by, 
the Commissioner under this section. He solely relies upon section 38 of the 
Banking Companies Act. There is a clear difference in the terminology used 
in section 38 of the Banking Companies Act and section 163 of the Indian Companies 
Act. It is not necessary to consider whether it is designed or accidental. The 
Court is concerned only with the express intention of the Legislature. The elause 
in section 38 of the Banking Act, viz.: 
“ Without prejudice tq the provisions contained in section 163 of the Indian Companies Act ” 


can only mean that petitioner can rely upon either section 163 of the Indian Com- 
panies Act, or on section 38 (3) of the Banking Companies Act. It cannot in our 
view compel a court to construe the provisions of section 38 (3) in the light of the 
provisions of section 163 by introducing any words found in section 163 into the 
provisions of section 38 (3). The two provisions are alternative. ` The petitioner 
could invoke the fiction if the conditions of either of the two sections are complied 
with. The question therefore is whether under section 38 (3) of the Banking Com- 
panies Act, a demand should be made by a creditor under his hand, or is it enough 
if a demand is made on his behalf. In the present case the Commissioner appointed. 
by the Court made a demand for the payment of the amount due to the petitioner 
and others at the office of the Bank. The Bank did not pay that amount within 
two working days. The section does not say either expressly or by necessary impli- 
cation that the demand should be under the hand of the creditor. We would there- 
fore hold that the demand made by the Commissioner for the payment of the amounts 
due on behalf of the petitioner and others is a lawful demand, within the meaning 
of section 38 (3) of the Banking Companies Act, and that as the Bank did not comply 
with the demand within the prescribed time mentioned therein the Bank shall 
be deemed to be unable to pay its debts. 


Further the judgment of the learned Judge does not disclose that any such. 
contention was raised before him. Tho the contention that the demand was 
not lawful was advanced on other Padi the objection that the demand was 
not under the hand ofthe creditor was not pressed before the learned Judge. Pre- 
sumably it was not raised because other creditors who made such demands under 
their hand were ready to implead themselves as parties in case any such technical 
objection was raised. Indeed one of such creditors, who is one of the respondents 
before us represents through his advocate that he was always ready to come on 
record as a petitioner and that the appellant knew that fact and therefore did not 
take this plea. In these circumstances we are also not justified in allowing the 
appellant to raise a plea for the first time here to the effect that the demand not 
being issued directly by the creditor was not a lawful demand within the meaning 
of the Act. - . 


Apart from the fiction the learned Judge also held on the material before him 
that they were not in a position to pay the debts. We have already noticed the 
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various orders mad¢ by Panchapakesa Ayyar, J., in Applications Nos. 3715, 4438 
and 4781 of 1951 and 924 of 1952. It is argued that the orders made by the earned 
Judge are contrary to the provisions of the Civil Procedure Code and are otherwise 
illegal. But the question is not whether those orders are illegal but whether the 
Bank was able to comply with those orders. It is not suggested that the Bank did 
not comply with the demands made by the Commissioner on the ground that the 
orders of the Court were illegal. The reason for the non-compliance was the 
incapacity to pay. Though sufficient time was granted, the Bank was not in a 
position to pay. Indeed before the learned Judge made his order dated 16th July, 
1952, the learned counsel for the Bank suggested that Mr. L. V. Krishnaswami 
Iyer, the Commissioner, should continue to function for three months more to 
expedite the collection of moneys. It is therefore clear that though the Bank 
was directed to deposit Rs. 4,42,000 they were not able to deposit the same. 

The Commissioner submitted a report wherein he gave a concise picture of 
the financial condition of the Bank. The following facts could be seen from that 
report. Though under the rules the cash reserve to be maintained was Rs. 35,900, . 
on goth May, 1952, there was only a sum of Rs. 24,016-6-o. The assets position as 
on 28th May, 1952, as per the books of the bank was as follows : 


Not sued upon Sued upon 


I. Unsecured loans a 58,304- 4- 0 92,485- 2- 4 
-II. Unsecured overdue bills .. 1,09,348-11- 6. -1,46,875—-13-11 
III, Secured loans oe 76,933- 7-10 1,24,230-15- O 
“IV. Secured overdue bills ws 19,452-1 1— O 2,832— 7-0 
.V. Secured current bills k a2 11,500— 0- 9 TO 
VI. Unsecured current bills Sa 12,100— O- O 


Out of the amounts sued upon Rs. 70,744-10-6 were dues from debtors who 
were adjudicated insolvents. 
VII. Government securities 

(i) 3 per cent. Madras Loan face value .. = 2,500-0-0 

(ii) 3 per cent. do. . © 2,00,000—0—0 


The Bank had liabilities of the extent of eight lakhs. The Bank was able to realise 
from 24th April, 1952, up to 8th July, 1952, a sum of Rs. 3,101-4-1 and the expenses 
for the maintenance for six months ending goth June, 1952, amounted to Rs.7,345-7-3. 
The Commissioner also records that on none of the occasions on which he had 
been to the bank did he see any constituent transacting any business with the Bank. 
It would be apparent from the aforesaid report that there’were large unsecured 
loans out of which considerable amounts w‘re due from creditors who became 
insolvents. It is seen that the margin between the securities given to the Indian 
Bank and Central Bank and the amounts borrowed from them is very narrow. It is 
also clear that no business is being conducted and the realisations are little or negli- 
gible. Notwithstanding the demands of the Commissioner, he was not able to 
make the Bank deposit the amount due to the plaintiffs in the suit. ‘The correctness 
of the statement of the Commissioner was not questioned before he learned Judge. 


The Reserve Bank of India after making the necessary enquiry submitted a 
report to the Court that the Bank was not in a position to pay its debts. 

Learned counsel stated that most of the creditors were his relatives and that 
they could not press for their debts till the assets were realised and therefore there is 
no necessity to wind up the company. But the creditors who appear before us 
represented by learned counsel supported the petitioner. 

l To sum up, the Bank is not now doing any business. Its liabilities are about 
eight lakhs. ‘The creditors are now making demands for payment, but the Bank 
admittedly is not now in a position to pay them. Though large outstandings are 
shown and though some action’ was taken in regard to some, the Bank is not able 
to collect more than a few thousand rupees. The demands of the creditors made 
through Court and outside were not met. The Commissioner’s report and the 


. 
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Reserve Bank’s report show beyond doubt that the Bank was not in a one to 
pay its debts. On the material placed before the learned Judge he could not come 
to any other conclusion than that to which he arrived, namely, that the Bank was 
not in a position to pay its debts. But it is said that the learned Judge indicated * 
his mind to dispose of the case only on the question of law and that he did not 
take any other evidence which if taken, wodd have proved that the Bank was in a 
osition to pay its debts. This fact was denied by all learned counsel appearing 
for the respondents. The judgment does not disclose that the learned Judge pre- 
vented the appellant from placing any other material before him. No case therefore 
has been Gade out for remand, for giving a fresh opportunity to the appellant to 
place other material before the Judge. For the aforesaid reasons we agree with 
the leagned Judge that this is a clear case where the appellant is unable to pay its 
debts, within the meaning of section 38'(1) of the Banking Companies Act. For the 
aforesaid reasons we agree with the learned Judge that the Bank should be wound 
up and liquidators appointed. The appeal fails and is dismissed with costs. 


O. S. Appeals Nos. 85, 91, 92, 93 of 1953-—In view of our judgment in O. S» 
Appeal No. 94 of 1953, it is not necessary to consider these other’appeals. They 
are dismissed but*without costs. í 


K.S. = Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice GovinpDA MENON. 


Sri Karumbayiram Pillai Annadhana Dharma Charities, Nachiar- 
koil, and others ..  Petitioners* 
v. 

Chinnaswami Padayachi and another .. Respondents. _ 

Tanjore Tenants and Pannasyals Protection Act (XIV of 1952), section 2 (d) and (g)— 
€ Cultivating tenant’ and ‘land owner ’—Interpretation. 

Granting that the earlier expression ‘land belonging to another’ in section 2 (d) of Madras 
Act XIV of 1952 connotes ownership in another, it does not necessarily mean that the other expression 
“under a tenancy agreement express or implied’ must relate to the person from whom the lease is 
taken. In view of the existence, of a comma between the words ‘ another’ and ‘ under ’ the intention 
of the Legislature is that in order that a person should be a ‘ cultivating tenant ‘ or a ‘ tenant’ firstly 
he should not be the owner of the land and secondly he should hold the land under a tenancy agree- 
ment, express or implied. It is not absolutely necessary for the application of the section that the 
tenancy agreement, express or implied, should be directly with the owner of the land. It may be with 
some one who claims under the owner. A person who is in possession without a tenancy agreement, 
express or implied, but is a trespasser, would not come under the definition of a ‘ cultivating tenant’ 
or ‘ tenant ’. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct the issue of a writ of certiorari calling 
for the records in R. C. A. No. 100 of 1952, on the file of the Revenue Court, Tanjore, 
and quash the order dated 7th February,. 1953, and made therein. 


K. S. Desikan for Petitioner. 

S. R. Sadagopan for R. Gopalaswamt Ayyangar for 1st Respondent. 

The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 

The Court made the following 

Orver.—The petitioner is Sri Karumbayiram Pillai Annadhana Dharmam 
(Charities) Nachiarkoil by its trustees and the petition is for issuing a writ of 
certiorari calling for the records and quashing the order dated 7th February, 1953, 
in R. C. A. No. 100 of 1952, on the file of the Revenue Court, Tanjore, by which 
that Court dismissed an appeal preferred to it from the decision of the Conciliation, 


Officer, Kumbakonam, holding that the first respondent is a “ cultivating tenant ” 
as defined in the Madras Act XIV of 1952, and had been in possession of the pro- 
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t 
perties on 1st December, 1951, and, as such, entitled to be let into possession hereafter 
for a period of five years. It is unnecessary to discuss the various questions that 
had been raised in the Courts below. We have to take it as a fact that a receiver 
‘ appointed to manage these charities leased out the lands to one Sambandamurthi 
Odayar from whom the first respondent took a sub-lease and that the first respondent 
was in possession on 1st December, 1951. It is, therefore, the finding of the Revenue 
Court that the first respondent came within the definition of “ cultivating tenant ” 
and he had a tenancy agreement ‘with Sambandamurthi Odayar who had derived 
all rights of landowner from the receiver. 


Mr. K. S. Desikan appearing for the petitioner contends that the order of 
the Revenue Court is without jurisdiction inasmuch as it has‘ thoroughly misunder- 
stood the meaning of the term “ cultivating tenant ” in section 2 (d) of the Act 
and the term “ landowner ” in section 2 (g). The definition of the word “ culti- 
vating tenant ” in section 2 (d) is as follows: ý 

“© Cultivating tenant’ or ‘tenant’ means a person who contributes his own physical labour 
or that of the members of his family in the cultivation of any land belonging to another, under a 
tenancy agreement, express or implied and includés the heirs of such person but shall not include a 
mere intermediary or his heirs.” 


“ Landowner ” is defined in section 2 (g) in the following manner : 

“Landowner means the owner or other person deriving rights under him, who lets land for 

cultivation by a tenant, and includes the assignees, heirs or other legal representatives of such owner 
or person deriving rights under him.” 
The argument of the learned counsel is that, in order that a person should be a 
tenant or a cultivating tenant, he must be in possession of the land under a tenagcy 
agreement and that tenancy agreement should be from the person to whom the 
land belongs. The clause “ any land belonging to another, under a tenancy ‘agree- 
ment, express or implied ” should be construed as meaning that the tenant should 
take it directly from the owner of the land and not be in possession as a sub-lessee, 
as in the present case. 


The question therefore depends upon the meaning of the word “ belonging 
to another.” The word “ belonging ” is defined in Ramanatha Iyer’s “ The Law 
Lexicon ” at page 128 among other things in the following way : 

“The word ‘belonging’ may and very often does mean ‘ownership’, but it may also mean 
that which is connected*with a principal or greater thing ; an appendage ; an appurtenance ; and this 
is its use in the charter of a seminary exempting from taxation property belonging or appertaining 
to it.” , 

In Stroud’s “ Judicial Dictionary ” (Third edition), Vol. I, at page 280, the word 
“belonging ” is defined as follows: 

“ Property ‘ belonging ’ to a person, has two general meanings: (1) ownership, (2) the absolute 

right of user ; A road may be said, with perfect propriety, to belong to a man who has the nght to 
use it as of right, although the soil does not belong to him” (per Martin, B. A.-G. v. Oxford, Sc., Rail-. 
way, 31 L.J. Ex. 227) : 
In Borough Municipality of Ahmedabad v. Government of Province of Bombay’, Beaumont, 
C.J., says that, when the word ‘ belong’ is used in a statute, it connotes ownership. 
From these different meanings given to.the word “ belong’ Mr. Desikan ‘contends 
that what is contemplated in section 2 (d) is that the land must be owned by one 
person and that if another is to be a ‘ cultivating tenant’ or a ‘ tenant’ is entitled 
to the benefits of the Act, he must take it under a tenancy agreement directly from 
that person. The argument is plausible, but, in my opinion, that is not ‘the proper 
construction to be put upon the section. Granting that the earlier expression 
*Jand belonging to another” connotes ownership in another, it does not neces- 
sarily mean that the other expression “ under a tenancy agreement express or 
implied ” must relate to the person from whom the lease is taken. If that. is so, 
the comma, between the words ‘another’ and ‘ under’. would have been absent. 
‘That part of the section would have been like this : . 


“ of any land belonging to another under a tenancy agreement, etc.” 
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In view of the existence of a comma between the words ‘ another’ and ‘ under,’ 
I am inclined to hold that the intention of the legislature is that, in order that a 
person should be a “ cultivating tenant”’ or a “ tenant,” firstly he should not be 
the owner of the land and secondly he should hold the land under a tenancy agree- 
ment express or implied. It is not absolutely necessary for the application of the 
section that the tenancy agreement express or implied should be directly with the 
owner of the land. It may be that the tenancy agreement might be with some 
one who claims under the owner and that is made clear by the definition of the 
word “ landowner ” given in section 2 (g). A person who is in possession of land 
on ist December, 1951, without a tenancy agreement, express or implied, but is a 
tapai would certainly not come dader the definition “ cultivating tenant” 

“tenant.” Therefore, it seems to me that the argument that the tenancy agree- 
Do express `or implied must be with the person who owns lands is untenable. 
This being the only point that has been raised here, I am of opinion that the order 
‘ of the Revenue Court is perfectly right and it is not in excess of jurisdiction, or 


erroneous, or unjust on the face of the record. > 
The writ petition is, therefore, dismissed. 
R.M. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KrisHnaswAmi NAYUDU. 


Marimuthu Nadar .. Petitioner? 
0. 


The Tuticorin Municipality by its Commissioner, Janab Mahdi 
Hussain and another .. Respondents. 


Court-Fees Act (VII of 1870), section 4 (iv) (c), Proviso and Article es of Schedule T—Suit for declaration 
that ‘a particular town planning scheme is illegal and ultra vires—Valuation 


For a suit for a declaration that a certain scheme framed by a Municipality under the Town 
Planning Act was illegal and ulira vires, Article 17-B of Schedule Ir. of the Court-Fees Act applies and 
not section 7 (iv) (c), Proviso. The relief asked for may be indirectly connected or may be held to 
affect the plaintiff’s right to the possession and ownership of immovable property. But a town plan- 
ning scheme, though it may place certain restrictions on the owner of the property cluded in the 
scheme, cannot have the effect of interfering with the title to the properties covered by the scheme. 


The declaration asked for is in respect of the proposed scheme and not in respect of the immo- 
vable property which may be affected by the scheme. ‘Though the relief asked for may be in some 
way connected with the immovable property it cannot amount to relief with reference to immovable 
properties. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of District Munsiff, pee dated 
13th February, 1952, and made in O. S. No. 309 of 1950. 


S. Ramachandra Atyar for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) for the Government. 
R. Narasimhachan’ for Respondents. 

The Court delivered the following 


Jupcment.—The plaintiffs instituted O. S. No. 309 of 1950 in the District 
Munsiff’s Court, Tuticorin, a representative suit on behalf of themselves and other 
owners of properties within the Tuticorin Municipality in respect of which the 
defendants who are the Tuticorin Municipality published a scheme for the area 
covered by these properties as the area of Town Planning Scheme “ D ” of the 
Tuticorin Municipality. The suit was for a declaration that the “ D” scheme 
propounded by the defendants under the-Town Planning Act was illegal and ulira_ 
vires and for a permanent injunction prohibiting them from enforcing all or any 
provisions of the scheme against the plaintiffs. 


r 
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The plaintiffs valued the suit for purposes of court-fee and jurisdiction at 

Rs. 110 and paid a court-fee of Rs. 15 for declaration under Schedule II, Article 17 
of the Court-Fees Act and for injunction at Rs. 1-1-0 under section 7 (iv) (d) of the 
Court-Fees Act. An issue was raised as to the correctness of the court-fee paid 
which was tried as a preliminary issue. Besides, the Court-fee Examiner also issued 
a check slip that the suit should have been valued under the proviso to section 7, 
clause (iv) (c) of the Madras Court-Fees Act. Section 7, Dace (iv) (¢) relates 
to suits to obtain a declaratory decree or order where consequential relief is prayed 
and a proviso is added by the enactment of Madras Act V of 1922. That proviso 
is in the following terms :— g 

“ Provided that in suits coming under sub-clause (c) of section 7 (iv) in cases where the relief 
sought is with reference to any immovable property, such valuation shall not be less than half the 
value of the immovable property alcilated in the manner provided for by paragraph (o) of this 
secoion. 
The learned District Munsiff upheld the contention of the Court-fee Examiner 
and held that the proviso to section 7, clause (iv) (c) was applicable to the present 
case. 


Section 4 of the Madras Town Planning Act (VII of 1920) says that a town- 
planning scheme may provide for several matters including the laying out the roads, 
etc., the censtruction, alteration, removal or demolition of buildings, bridges and 
other structures, the acquisition, by purchase ofany land within the area included 
in the scheme, the ¢onstruction of houses, the allotment or reservation of land for 
streets, roads, squares, houses, buildings, etc. On the publication of a draft scheme 
and its sanctioning by the Local Government no person shall erect, or proceed 
with, any building or work on without the permission of the Municipal Council, 
and persons intending to put up buildings shall conform to the directions of the 
Council, and the Council has, under section’ 19, the power to remove, pull down, or 
alter any building or to execute the work themselves. Persons injuriously affected 
may, under section 20, apply for compensation. Since the area covered by the 
scheme published by the Municipal Council, affects to a large extent the rights of 
owner of these properties and confers powers on the Municipality to interfere 
with such ownership of immovable properties, the argument that found support 
with the lower Court is the scheme concerns immovable properties, and the decla- 
ration asked for, viz., that the scheme is ulira vires and illegal, is a declaration ir 
respect of immovable properties, and, injunction being the consequential relief, 
the suit must be valued under the proviso to section 7 (iv) (c) as a suit for decla- 
ration with consequential relief, as the relief is sought with reference to immoveable. 
properties. The lower Court took the view that in substance, the suit was for a 
declaration of the rights of the plaintiffs in the properties covered by the “ D” 
scheme and the injunction prohibiting the defendants from enforcing all or any 

. of the provisions of the scheme meant that the defendants were prohibited from 
altering the structures or interfering with the possession of the suit properties which 
again are the immovable properties and as such both the declaration and the 
injunction asked for were with reference to properties. In In re Venkatakrishna 
Pathar1, where it was a suit in respect of an easementary right, Jackson, J., observed 
that inasmuch as the relief sought was the declaration of the right of easement, 
the relief might be said to be with reference to immovable property. And he 
further observed : 

“ The proviso should be read with the clause so as to make ‘ with reference to’ mean ‘Involving 

the ; posicion of’ land, house or garden’; and then the proviso would not be applicable to easements 
at all.” 
This observation of Jackson, J., was referred to by Varadachariar, J., in Gurunatha 
Chettiar v. The Secretary of State*, who observed that it seemed to him that the prima 
facie interpretation of that expression, namely, “ the relief sought is with reference 
to any immoveable property was that the dispute should in some sense relate to 
the title to the immovable property. 





1. (1926) 52 M.L.J. 121. 2. (1935) 70 M.L.J. 625 : I.L.R. 59 Mad. 962. 
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Myself and Govinda Menon, J., had occasion to consider a case arising from 
the Madras Town Planning Act in Ahmad Hussain Sahib v. Gant Veeri Chettiar}, 
There we held that the mere fact that a particular area was included in a Town 
Planning Scheme would not justify holding the owner of a property within the 
Municipality as incompetent to sell the same or that his title to deal with it was 
affected, and, as such the publication or notification of the scheme with reference 
to these properties would not have the effect of interfering with title to the properties 
covered by the scheme. The declaration that is asked for is with reference to the 

roposed scheme on several grounds, mainly on the aves that the defendants 
had no authority to start the scheme and that they had not complied with the 
provisions of the Act, especially relating to the preparation of and publishing of 
the scheme with special reference to sections 8 and g of the Act. The suit was 
mainly, therefore for declaring that the scheme decided upon and sought to be 
published was in contravention of the provisions of the Act and was therefore illegal 
and ultra vires and not binding on the plaintiffs. Tte consequence of bringing into 
effect the proposed scheme would no doubt entitl: the Municipality to interfere 
with the rights of ownership and possession of jmmovable properties and if a 
declaration and injunction are asked for in respect_of the scheme, it is to prevent 
the Municipality from interfering with the right of the plaintiffs to own and enjoy 
the immovable properties concerned. In that manner, the reliefs asked for may 
be indirectly connected or may be held to affect the plaintiffs’ right to the possession 
and ownership of the immovable properties. But could it be said that the relief 
asked for concerns title to immovable properties ? In Turlanati Venkateswara Rao 
v. The Municipal Council, Masulipatnam?, a suit filed in a representative capacity for 
a declaration that a resolution passed by a Municipal Council relating to a 
market was illegal, ulira vires, and void, was held to fall under Article 17-B of Schedule 
II of the Court-Fees Act and that was not a case where Court-fee should be paid 
on the value of the market itself. The learned Chief Justice held that the opinion 
of the Subordinate Judge that as the declaration asked for was in respect of the 
resolution which related to the market the subject matter in dispute should be 
deemed to be the market whose valuation was about Rs. 7 lakhs, was wrong, that 
the subject-matter of the suit was not the market but the resolutions whose validity 
was being impeached and that though no doubt, the resolution related to the 
market that would not make it the subject-matter of the suit. Even in the present 
case the initiation of a scheme for a particular area arises by resolution under sec- 
tion g’of the Madras Town Planning Act under which the Municipal Council 
may by resolution, decide to prepare a scheme. This publication of the resolution, 
the subsequent publication of the scheme and other matters consequent are pro- 
vided under the Act. What is questioned here is about the right of the Municipal 
Council to publish a scheme applicable to the area within the Municipality in which 
the properties of the plaintiffs are situated and on the ground apart from its being 
ultra vires and illegal, as not being in conformity with the requirements of the Act. 
The mere fact that the scheme decided upon by a resolution of the Municipal 
_ Council relates to immovable properties would not make the properties covered 

in the suit the subject matter of the suit and the declaration asked for is in respect of 
the proposed scheme and not in respect of the immovable properties which may 
be affected by the scheme. So also is the consequential relief of injunction which 
is to prohibit the Municipal Council from enforcing the scheme even though the 
ultimate effect of such a prohibition is to prevent the Municipal Council from inter- 
fering with the ownership and possession of the immovable properties belonging 
to the plaintiffs. Both the substance of the plaint and the reliefs asked for relate 
only to the proposed scheme and are not directed against any immoveable pro- 
perties. In valuing plaints of this nature, one has to see what the real subject- 
matter of the suit is. No title to or right to possession of the immovable property 
is in question in the sense that such a right or title has been denied by the defendants 
and ihat the declaration and injunction had become necessitated thereby. The 
scope of the suit is confined to the defendants’ rights to exercise the powers under 


7 
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the Madras Town Planning Act. Though the reliefs asked for may be in some 
way cannected to the immovable properties they cannot therefore amount to reliefs 
with reference to immovable properties. The declaration and the injunction asked 
for could not, therefore, be with reference to immovable properties, when alone 
court-fee under the proviso to section 7 (iv) (c) has to be paid. The valuation put 
up by the plaintiffs and the court-fee paid thereon are correct. In the result the 
civil revision petition is allowed with costs. 


R.M. os, Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


Present :—MR. P. V. RayAMANNaAR, Chief Justice AND MR. Jusrice VENKATA- 
RAMA AYYAR, - 


The Joint Official Liquidators of the Peerdan Juharmal Bank, 
Limited ; Appellant* 


v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 18-A and Companies Act’ (VII of 1913), section 230 (1) (a)—Ad- 
vance Income-tax PA & company prior to winding up—If entitled to priority—Condttions for—Subse« 
quent final assessment—lIf destroys the preferential right to the advance income-tax demanded. 


Advance income-tax demanded under section 18-A of the Indian Income-tax Act within twelve 
months before the date of the winding up order of a company is a tax falling within section 290 (1) (a) 
of the Indian Companies Act in respect of which the State has got a priority over all other debts. 


„Ifon the date of the winding-up order there was a notice of demand for payment of the tax under 
section 18-A of the Income-tax Act, any subsequent assessment after the winding-up would not destroy 
the river ater right of the State under section 230 (1) (a) of the Indian Companies Act. It may 
be t if the final assesament is less than the amount collected under section 18-A, the company 
may be entitled to a refund of the excess. But that does not have a bearing on the preferential right 
under section 230 (1) (a) of the Indian Companies Act. 


Appeal against the judgment and the order of the Hon’ble Mr. Justice Krishna- 
swami Nayudu dated grst July, 1951, and made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court on Application No. 292 of 1951, in 
O. P. No. 212 of 1949. 


C. S. Vidyasankar and A. Balasubramanyam for Appellants. 
C.S. Rama Rao Sahib for Respondent. i 
The Judgment of the Court was delivered by à 


Rajamannar, C.7.—This appeal against the judgment of Krishnaswami Nayudu, J. 
raises an interesting question of law. It arises in the compulsory winding-up of a 
company incorporated under the Indian Companies Act, called the Peerdan 
Juharmal Bank, Limited. The Order for winding-up was passed on 12th September, 
1949. On 5th October, 1948, a demand under section 18-A of the Indian Income- 
tax Act was made on the Bank. The question is whether in the winding-up the 
State is entitled to preferential payment of the amount of this demand under sec- 
tion 230 of the Indian Companies Act. The learned Judge, Krishnaswami 
Nayudu, J., held that the State was entitled to the priority claimed. The joint 
Official Liquidators of the Bank are the appellants. 


Under section 230 (1) (a) the State is entitled to be paid in priority to all 
other debts, all revenue, taxes, cesses and rates due from the company at the date 
specified in sub-section (5) of section 230 and having become due and payable 
within the twelve months next before that date. Sib accion (5) specifies the 
material date in the case of a company ordered to be wound-up compulsorily which 
had not previously commenced to -be wound-up voluntarily, as the date of the 
winding-up order ; and it is common ground that the company in this case is one 
such company. The material date is, therefore, 12th September, 1949. As already 
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mentioned, the notice of demand under section 18-A of the Income-tax Act was 
issued on 5th October, 1948, that is, within the twelve months before the ‘date of 
the winding-up order. ` i 


Mr. Vidyasankar, learned counsel for the appellants, contended that the State 
was not entitled to priority because advance income-tax demanded under sec- 
tion 18-A of the Income-tax Act does not fall within the category of taxes specified 
in section 230 (1) (a) because (1) it is nat a tax and (2) it is not due as income-. 
tax from the company at the date of the winding-up order and did not become 
due and payable as income-tax within the prescribed period. $ 


It is impossible to accept the contention of Mr. Vidyasankar that the amount 
demanded as advance income-tax under section 18-A of the Income-tax Act is 
not a tax. i f 

“A tax in the cral understanding of the term signifies an exaction for the support of the 

Government” (vide United States v. Butler) 1. i : 
The primary meaning and object of taxation is raising money for the purposes of 
‘Government by means of contributions from individual persons (vide The King v. 
Barger)*. Cooley in his Constitutional Law (4th Edition) at page 61, defines taxes ` 
thus : : 


“The word ‘taxes’ in its most enlarged sense embraces all the regular impositions made by 
‘Government upon the person, property, privileges, occupations, and enjoyments of the people for the 
purpose of raising public revenue.” 

There can be no doubt whatever that the amount imposed and demanded as 
advance income-tax is a tax within the accepted meaning of that term. 


The argument of Vidyasankar that advance income-tax was not properly 
speaking, income-tax within the meaning of the Act, was based on section 3 of the 
Income-tax Act, which provides for the rate at which the income-tax shall be 
charged for any year. That'section provides that where any Central Act enacts 
that income-tax shall be charged for any year at any rate or rates, tax at that rate 
or those rates shall be charged for that year in accordance with and subject to 
the provisions of the Act. In the first place, it is not correct to say that the liability 
to income-tax arises by reason of the enactment of any Central Act like the Finance 
Act other than the Income-tax Act. It is true that it is the Finance ‘Act which 
makes the Income-tax Act operative. But the Income-tax Act is a permanent 
enactment and its provisions may be enforced even if there should be delay in the 
passing of the Finance Act in any financial year, because then the charge would be 
according to the rates fixed by the Finance Act of the previous year or in any Finance 
Bill then pending before the Legislature (Section 67-B). In the second place, we 
are not now concerned with the question whether the advance tax would be income- 
tax falling within section 3 of the Income-tax Act. We need not, therefore, deal 
with the other ancillary argument of Mr. Vidyasankar that the advance tax is not, 
properly speaking, income-tax, because there is no assessment and there is no 
provision for an appeal. 


| Reliance was placed by learned counsel for the appellants on the following 
passage in Sir Jamshedji B. Kanga’s The Law and Practice of Income-tax (Second. 
Edition) at page 599: - 


‘ “Tt has been noted above that under this Act the subject of charge is the income of the previous 
year and not the income of the assessment year, in other words, the tax 1s assessed and paid in the next 
succeeding year upon the results of the year before. Secondly, there is no liability to tax until the 
annual Finance Act is passed charging the income of the previous year. This section contrives to 
reconcile the principle of advance payment of tax'with the scheme of the Act which is to tax the income 
of the previous year. The basis of the section is the principle of ‘ pay as you carn,’ i.e., paying tax 
by instalments in respect of the income of the very year in which the tax is paid. But the section 
cannot directly levy any tax on the income of the assessment year, because under the charging sec- 
tions which are sections 3 and 55 income-tax and super-tax respectively can be levied at the rates 
apecified.in the annual Finance Act only in respect of the income of the previous year. So sub- 
section (1) of this section provides for the payment of tax in respect of the income-tax of ‘ the latest 
previous year,’.while under sub-section (ii) the tax so paid is treated as having been paid in respect 
6 SSS 


1. 80 Law. Ed. 477 at 486. © 2. 6 Com.L.R. 41 at 68. 
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of the year of payment and credit therefore is given to the assessee in theregular assessment made im 
the next financeial year. The advanee payment of tax is only provisional, and if after the regular- 
assessment is made the ‘tax paid in advance is found to be in excess of the tax payable, the asseasee- 
would be entitled to a refund of such excess.” 

We fail to see how these above features of the advance income-tax have a material 
bearing on the question which falls for decision in this case. That question is. 
whether the amount for which a demand has been issued and which we have already- 
held is in the nature of a tax is due from the company at the date of the winding- 
up order and became due and payable within twelve months next before that 
order. Section 29 of the Income-tax Act provides that when any tax, penalty or 
interest is due in consequence of any order passed under or in pursuance of the 
Act, the Income-tax Officer shall serve upon the assessee or other person liable to pay. 
such tax, penalty or interest a notice of demand in the prescribed form specifying. 
the sum so payable. Under section 45, any amount specified as payable in a 
notice of demand under section 29 shall be paid within the time, at the place and 
to the person mentioned in the’ notice or order, or if a time is not so mentioned, 
then on or before tht first day of the second month following the date of the service 
. of the notite or order. As observed by the Privy Council in Doorga Prasad v. Secretary 
of State, the tax becomes due when demand is made under section 29 and under 
section 45 of the Act. “It then becomes a debt due to the Crown.” In the 
present case, it is common ground that there was a demand of the advance tax 
within the prescribed period. The tax, therefore, became due and payable on 
such demand. It would, therefore, fall within the category mentioned in sec-- 
tion 230 (1) (a) of the Indian Companies Act. 


Mr. Vidyasankar sought support from the ruling of a special Bench of the 
Calcutta High Court in Recoles (India), Ltd., In re*.- On a close analysis of the. 
decision, we are of opinion that far from the decision supporting the appellants 
its ratio decedendi is definitely against the contention of the appellants. The material. 
facts in that case were as follows: A private limited company was directed to be 
wound-up by an order made on 18th July, 1950. At the time of the settlement 
of the list of creditors by the Liquidators, the Commercial Tax Officer demanded: 
payaa of a sum of Rs. 760-10-9 as arrears of sales tax due from the company 
or the four quarters ending on 31st March, 1948. The notice of demand was 
issued on 17th May, 1950. Prior to the winding-up proceeding, the company, 
had filed returns on 2nd April, 1948, and 7th July, 1948, for sales tax for four quarters. 
from rst April, 1947, to 31st March, 1948, and paid the moncy as per the returns 
filed by them. The returns were, however, found by the Assessing Authorities 
to be insufficient. The company was assessed thereafter under section 11 of the 
Bengal Sales Tax Act, and notice was issued for the balance due after crediting 
the amounts paid with the returns. The question was whether the Sales Tax 
Authorities were entitled to a preferential payment of this amount under sec- 
tion 230 (1) (a) of the Companies Act. It was held that the said amount became 
due and payable on 17th May, 1950, when the notice of demand was served and: 
therefore the State was entitled to preferential payment under section 230 (1) (a) 
of the Indian Companies Act. So far as the decision goes it does not help the 
appellants. The argument on behalf of the Official Liquidator was founded on 
the fact that the returns for the four quarters were made beyond the period specified’ 
in section 230 (1) (a) of the Indian Companies Act. The provisions in the Bengal 
Finance (Sales Tax) Act, which are more or less similar to the provisions in our 
Act, dealing with the submission of returns, are as follows : 
“io, (1) Tax payable under this Act shall be paid in the manner hereinafter provided at such 

intervals as may be prescribed. 

(2) Such dealers as may be required so to do by the Commissioner by notice served in the 

ibed manner and every registered dealer shall furnish such returns by such dates and to such 
authority as may be prescribed : Provided that if any dealer establishes to the satisfaction of the 
Gommissioner that his average taxable turnover does not exceed ten per centum of his average gross* 
turnover, the returns furnished by such dealer under this sub-section shall be annual returns. 





1. (1945) L.R. 72 LA. 114: I.L.R. (1945) 2 2. (1935) 4 S.T.C. 271. 
Cal.1: 13 I.T.R. 285 at 289. 
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. (3) Before any registered dealer furnishes the returns required by sub-section (2), he shall, in 
the prescribed manner, pay into a Government Treasury or the Reserve Bank of India the full amount 
-of tax due from him under this Act according to such returns, and shall furnish along with the returns 
a receipt from such Treasury or Bank showing the payment of such amount.” 


The Company had not only submitted their returns as required by the above 
provisions, but had also paid the full amount of tax due from them according to 
‘such returns. The argument on behalf of the Liquidator was that all sales taxes 
whether subsequently assessed or not, became due and payable as soon as the 
relevant returns became due to be furnished, and as that date was beyond the 
prescribed period, though the actual assessment was made subsequently and within 
the prescribed period, the liability must be traced to the anterior date, namely, 
the date on which the returns were due. This argument was overruled, and if we 
may say so with great respect, quite rightly. The learned Judges repelled the 
contention that the moment a return was ‘made, the tax calculated on the materials 
furnished by the return became due and payable. Chakravarti, C.J., observed 
that for the purposes of section 230 (1) (a) a tax is due and payable only when it has 
been ascertained, quantified and notified to the assessee with a demand for payment 
and that was the effect of the Sales Tax Act as much as of the Income-tax Act. 
Ordinarily, a dealer pays along with the return the sales tax due according to 
the return. In that case, there is no demand at all by the Sales Tax Authorities 
until the final assessment is made. Ifa balance is still due, then there is a demand 
for such balance which becomes due and payable . There may be, however, 
a possible contingency that the tax or the entire tax due according to a return is 
itself not paid. c learned Chief Justice was inclined to the view that the balance 
of tax so due might fall within section 230 (1) (a) of the Indian Companies Act, 
but that was not the case before therm. We do not think that either the decision 
or the observations in this case can be of- any assistance. There is no subs- 
tantial difference between the scheme of the Sales Tax Act and that of the Income- 
tax Act. Under the Sales Tax Act, the dealer is expected to pay the tax calculated 
according to the returns along with the returns. But there is no demand as such 
ever made by the Sales Tax Authorities until a final assessment is made under 
section 11 of the Act. On the other hand, the Income-tax Authorities make a 
demand of payment of the advance tax under section 18-A. Once a tax is demanded, 
it becomes due and payable. We, therefore, hold agreeing with Krishnaswami 
Nayudu, J., that advance income-tax demanded under section 18-A of the Indian 
Income-tax Act within twelve months before the date of the winding-up order 
is a tax falling within section 230 (1) (a) of the Indian Companies Act in respect 
of which the State has got a priority to all other debts. . 

It only remains to deal with one other contention of Mr. Vidyasankar. 
It is this : After the winding-up order, there was a final assessment of income-tax. 
It was argued that the final assessment supersedes the assessment of advance income- 
tax, and therefore the advance as such ceases to be due and payable. Learned 
counsel relied on the decision of a single Judge of the Calcutta High Court, Das 
Gupta, J., in In re Suburban Bank, Lid.,1. It was held by the learned Judge that 
when a regular assessment had taken place subsequent to the issue of the notice 
under section 18-A and a notice of demand for the sum due on the assess- 
ment had been issued on the liquidator, the question of compliance with the notice 
under section 18-A no longer subsisted and what was due and payable was under 
and because of the final assessment. It does not appear clear from the report whether 
the regular assessment and notice of demand were both subsequent or prior to 
the winding-up order. If they were prior to the winding-up order and within the 
period mentioned in section 230 (1) (a), the decision is obviously right. But if 
they were subsequent to the winding-up order, then with great respect to the learned 
Judge, we must dissent from him. Under section 230, the material date is the 
date of the winding-up order and not any subsequent date. If on the date of the 
winding-up order there was a notice of demand of payment of the tax under 
section 18-A, any subsequent assessment after the winding-up would not destroy 
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the preferential right of the State under section 230 (1) (a) of the Indian Com- 
panies Act. It may be that if the final assessment is less than the amount collected 
under section 18-A, the company may be entitled to a refund of the excess, But 
that does not have a bearing on the preferential right under section 230 (1) (a} 
of the Indian Companies Act. 
‘ The appeal is dismissed with costs. The Liquidators can have their costs. 
from the assets of the Company. 

R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SOMASUNDARAM. 


Perumal and another ; .. Petitioners. * 

Penal Code (XLV of 1860), section 379—Theft—Wild animals in state f nature—If could be subject 
of theft—Ferae naturae—If capable of possession—Practice—Trespass and shooting of wild animals—Prosecu« 
tion for—To be under Forest Act. 

Trespass or theft cannot at common law be committed of living animals férae natura’ unless 
they are tamed or confined. They may be in the park or pond of a person who has the exclusive 
right to take them, but they are not in his possession unless they are either so confined or so power- 
less by reason of immaturity that they can be taken at pleasure with certainty. Fish in open and 
unenclosed water are ferae naturae and they are not capable of possession and hence cannot form the 
subject of theft. The same principles will apply to animals in reserve forest. Till they are tamed 
and domesticated and brought to the custody of a person, whether it be Government or any other 
indivıdual, such animals cannot be said to be in the possession of the Government, the offence of 
theft cannot be committed. The proper course in such cases is not to proceed against the offenders 
for the offence of theft but to prosecute them, for offences under the Forest Act which makes ample 
provision for such trespass and shooting of wild animals insıde a forest. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Third Presidency Magistrate, Saidapet, Madras dated 28th July, 1953, and made 


in ©. C. No. 1822 of 1953. 


V. A. F. Coelho for Petitioners. ; 
The State Prosecutor (S. Govind Swaminathan) for the State. 


The Court made the following e 


Orper.—Accused 1 and 2 in C. C. No. 1822 of 1953 on the file of the Third 
Presidency ee Saidapet, are the petitioners herein. They were con- 
victed of the offence of theft and sentenced to one month’s rigorous imprisonment 


each. ‘ P 


The case for the prosecution is that the first petitioner with the assistance 
of two others (the third accused has been acquitted by the lower Court) shot a 
spotted deer in the Reserve forest attached to the Raj Bhavan, Guindy. On hearing 
the shot the forest guard, the forest watcher and other persons tried to trace where- 
from the shot came and they ultimately found these two accused cutting a deer- 
at a distance of 150 yards from the reserve forest. The third accused escaped 
and the ‘petitioners alone were immediately arrested and then a charge-sheet 
was laid against these petitioners and the other person for offences under sec-~ 
tions 429 and 379 of the Indian Penal Code, They were acquitted under sec- 
tion 429, Indian Penal Code but convicted only under section 379, Indian Penal 
Code and sentenced as aforesaid. . . 

‘The defence was that the first accused bought this deer from another person 
and that it was that deer that he was killing and that the second accused assisted 
the first accused in the killing of the deer. i 

The evidence of the prosecution has been believed by the lower Court and 
I see no reason to disbelieve the evidence let in this case. That evidence clearly- 
establishes that the petitioners were involved in thè shooting of this deer inside 
the reserve forest. The contention raised by the advocate for the petitioners,., 


‘* Cr. R. C. No. 757 of 1953 : 6th January, 1954. ` 
(Cr. R. P. No. 706 of 1953) - ane i 
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Mr. Coelho is that a deer in the reserve forest is Serae naturaz and therefore it cannot 
be said to be in the possession of any person so as to make the removal of it theft 
within the meaning of the section. In “ An Essay On Possession in The Common: 
Law,” (Pollock and Wright) in Part IIT at page 231, Wright states as follows : 

“. .. . trespass or theft cannot at common law be committed of living animals ferae naturae 
unless they are tamed or confined. They may be in the park or pond of a person who has the exclusive 
right to take them, but they are not in his possession unless they are either so confined or so powerless 
by reason of immaturity that they can be taken at pleasure with certainty.” 

In Changal Halapota v. Basarmal*, following the decision in Bhagiram Dome v. 
Abar Dome®, it was held that fish in open and unendlosed water are Serae naturae and 
that they are not capable of possession and hence cannot form the subject of theft. 
The same principles will apply to animals found in reserve forests. Till they are 
tamed and domesticated and brought to the custody of a person, whether it be 
Government or any other individual, such animals cannot be said to be in the 
possession of the Gevernment and if they are not in the possession of the Govern- 
ment, the offence of theft cannot be committed. The proper course in a case of 
this nature is not to proceed against the offenders for the offence of theft but to 
prosecute them for offences under the Forest Act which makes ample provision for 
such trespass and shooting of wild animals inside a forest. On the facts of this 
cage I must agree with the contention of Mr. Coelho that the offence of theft has 
not been made out. ; i 


The conviction and sentence are therefore set aside and the petitioners are 
acquitted. 
RM., — Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
PRESENT :—MR. Justice Sussa Rao. AND MR. Justice Ramaswami. 


Thonadapu Ramaswami .. Petitioner*, 
v. 
Kothamsau Venkateswarulu and others -. Respondents, | 
Arbitration—Reference to in pending suit—Adjudication of one of the parties as insoloent—Award mads with 


out impleading official Recewwer—Validity of—Finding of partiality of arbitrator—Ons of fact and cannot 
be interfered with in revision. 

A filed a suit against X, Y and Z, a suit for accounts of a partnership which A, X, Y and Z were 
carrying on. One of the issues in the suit was whether Y was a partner of the suit firm. On goth Novem! 
ber, 1949, the parties agreed to refer the matter to arbitration and the Court referred the dispute to 
a sole arbitrator. Pending the suit some of the creditors of & filed an application for adjudicatin; 
him an insolvent. .A’s application to be impleaded as a party to the creditor's petition was allow 
on 12th September, 1949. On grst October, 1949, the cial Receiver was appointed inter 
Receiver. On 15th December, an ex parte order adjudicating Z an insolvent was passed. On the 
18th, Z applied for setting aside the ex parte order o adjudication and that application was allowed 
on 8th April, 1956, but the insolvency Court vested the properties of the insolvent in the Official 
Receiver. Meanwhile the arbitrator made his award dated 7th March, 1950, On 4th August, 
1950, < was again adjudicated an insolvent. The Official Receiver was made a defendant to the 
partnership suit on 6th September, 1950. On application by X, Y and Z for setting aside the award- 

Held, as the award was passed without impleading the Official Receiver ash party ıt could not 
bind the Official Receiver and must be set aside. : 

A finding by the lower Court that the arbitrator was s guilty of partiality to and favouritism 
for the plaintiff which were in the circumstances of the case sufficient to set aside the award, is purely 
one of fact and cannot be interfered with in revision. . 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Guntur, 
dated 27th August, 1951, and made in C. M. A. No. 125 of 1950, and No.6 and 7; 
of 1951 (I. A. No. 1063. 1061 and 1. 62 of 1950 in O. S. No. 275 of 1948 on the 
file of the Court of the District Munsiff of Guntur). . 

P. Somasundaram and P. Suryanarayana for Petitioner. 


M. S. Ramachandra Rao, M. Krishna Rao, A. Raghaviah and M. V. Srinivasa Rap 
for Respondents. . ' i 


1. (1912) 13 Cr. LJ. 22. 2. (1888) I.L.R. 15 Cal. 388. 
* C. R. P. No. 1994 of 1951. 19th August, 1953. 
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The Judgment of the Court was delivered by 


Subba Rao, F.—This Civil Revision Petition first came before Rajagopalan, J., 
who directed it to be posted before a Bench on the ground that the subject-matter 
of ‘the revision is more than Rs. 10,000. 


The revision was filed against the order of the learned Subordinate Judge of 
Guntur in C.M.A. Nos. 125 of 1950 and 6 and 7 of 1951 dismissing the appeals 
against the order of the District Munsif of Guntur in I.A. Nos. 1061, 1062 and 
1063 of 1950 in O.S. No. 275 of 1948. The facts may be briefly stated. The 
plaintiff and defendants 1, 2, and 3 were partners carrying on a business in tobacco 
at Guntur under the name and and style of Thondepu Ramaswamy & Company. 
The plaintiff filed O.S. No. 275 of 1948 on the file of the District Munsif Guntur, 
for accounts. The defendants raised various pleas. The contentions of the parties 
are reflected in the following issues :- 


1. Whether the grd defendant is a partner of the suit firm ? 
2. What are the assets and liabilities of the firm ? 
‘3, Whether defendants 6 and 7 are necessary parties to the suit and whether the plaintiff can 
claim any relief against them in this suit ? ; 
4- Whether the suit is bad for misjoinder of parties ? 
5. To what relief ? 
Additional issues :— 
` 1. Whether the award is liable to be set aside ? 
2. Whether this Court has no pecuniary jurisdiction to try this suit ? `‘ 


After evidence was taken and documents were marked, on goth November, 
1949 the parties agreed to refer the matter to arbitration. They filed I.A. No. 2848 
°” of 1949 for referring the subject-matter of the suit to the arbitration of a sole arbit- 
rator; Doredla Narasimham. The Court referred the dispute to him. Pending 
the suit some of the creditors of the grd Defendant filed I.P. No. 12 of 1949 on 
28th June, 1949 for adjudicating him an insolvent. The plaintiff filed an appli- 
cation to be impleaded as a party to the, creditors petition and it was allowed 
on 12th September, 1949. On 31st October, 1949 the Official Receiver was appoint- 
ed interim receiver. As we have already stated, the reference was made to arbit- 
ration on goth November, 1949. On 15th December, 1949 the third defendant 
was adjudicated insolvent. It was made ex-parte as the third defendant did not 
appear. On the 18th he applied for setting aside the ex-parle order of adjudi- 
cation and that application was allowed on 8th April, 1950. In setting aside the 
order of adjudication, the insolvency court vested the properties of the insolvent 
in the Official Receiver. Meanwhile the arbitrator made his award dated 7th 
March, 1950 and filed it in Court on 8th March, 1950. On 4th August, 1950, the 
third defendant was again adjudicated insolvent. The Official Receiver was made 
a defendant to the suit on 6th September, 1950. Before the Official Receiver took 
any steps in the matter, defendants 1, 2, and 3 filed the aforesaid three appli- 
cations in court for setting asside the award. The Official Receiver was made 
a party in two of the applications. He filed a counter stating that the award 
was invalid. 


It would be seen from the aforesaid facts that the award was made when the 
adjudication was subsisting and that though the ex-parte order of adjudication 
was set aside on 8th April, 1950, the properties of the third defendant continued 
to vest in the Receiver by the express order of the Court. 


The validity and binding nature of the award was questioned by the parties’ 
on various grounds. The learned District Munsif disposed of the three applications 
along with the suit. He held that the award was not valid as the official Receiver 
was not made a p to the reference. He set aside the award and directed that 
the suit be proceeded with on the merits. The aforesaid three appeals were filed 
against that order of the District Munsif in the applications. The learned Subordi- 
nate Judge held against the plaintiff on all the points but found that the arbitrator 
showed some favouritism to the plaintiff and that he was some-what partial towards 


`~ 
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him. ` On the finding he dismissed the appeals. The aforesaid revision was filed’ 
-against that order. : ; ' ` 


Mr. Somasundaram, the learned counsel for the petitioner, contended that the 
learned Judge erred in dismissing the appeal without giving a definite finding on’ 
the question of the arbitrator’s misconduct and, therefore, this is a fit case for inter- 
ference in revision. Learned counsel for the respondent while supporting the 
finding of the lower court went further and contended that the award was also bad 
Decause the Receiver was not a party to the reference. è 


In paragraphs 29 to 37 the learned Judge considered the ground of attack 
against the award, namely, whether the award showed that the arbitrator was 
partial towards the plaintif In paragraphs go, 31 32, 33 and 34 he considered the 
‘various directions given in the award to ascertain whether the arbitrator was guilty 
of partiality. In paragraph 35 he made the following observations : 


“In respect of grounds 1, 3 and 4 above raised by the learned advocates and the one which 
I have now myself found and referred to in the immediately preceding paragraph, there can be no 
satisfactory answer, nor has there been any. Thesé directions in the award are sufficient to give the 
impression that some amount of favouritism has been shown by the arbitrator for the plaintiff, that 
he had a very soft corner for the plaintiff and also that it is somewhat partial towards the plaintiff, 
though it may not be quite appropriate to stamp the award as having been grossly partial towards 
the plaintiff. In my opinion, when there are these glaring acts of Lira, Pos some favouritism or par- 
tiality towards the plaintiff it would not be proper to allow the award to stand. More so when the 
3rd defendant has now lost all his interest in his estateand ithas become vested in the Official 
‘Receiver for the benefit of the general body of creditors.” ` 


It will be seen from the aforesaid remarks that the learned Judge held in so 
many terms that the arbitrator was guilty of partiality to, and favouritism for, the 
plaintiff and that though he was not willing to characterise that partiality as gross 
partiality, in his view the said partiality in the circumstances of the case was sufficient 
to set aside the award. This finding is purely one of fact and there is no scope for 
the application of the provisions of section 115, Civil Procedure Code. 


But it was pointed out that the Judge did not make up his mind on the question 
whether the arbitrator was partial. In support of his argument the following 
‘passages in the judgment are relied upon : 

“ (1) At the same time, I would point out that except that the arbitrator has gone a little beyond 


the proper limits of his discretion, there is nothing radically wrong with the award or the work done 
by him.” 


“ (2) For the reasons stated above, though the arbitrator has not exhibited gross partiality 

s the plaintiff, I consider that he has been a httle over-zealous and generous towards the 

plaintiff in making the particular directions in respect ef O. S. No. 91 of 1949, making the defendants 

jointly and severally liable and in awarding the entire value of the tobacco exported by the 3rd 

defendant to the plaintiff himself and that in the presence of these it is neither just nor safe to allow 
the award to stand.” 


These passages again show that though the learned Judge was not 

to attribute gross partiality to the arbitrator, he had no difficulty in holding that 
he was over-zealous and generous towards the plaintiff and that he had gone beyond 
the proper limits of discretion. Here again he was not detracting from what he 
had already said but only emphasising the fact that the award was vitiated by 
partiality, though not by gross partiality. The observations of the learned 
Judge indicate that he was not willing to offend the susceptibilities of the arbitrator 
by using strong words against him. But he made his meaning clear in the said ' 
Hada Hore namely, that he was partial towards the plaintiff and that the award 
should not stand in the circumstances of the case, when the Official Receiver who 
represented the interests of the creditors was not duly represented. We do not 
think that any case has been made out for interference in revision. 


This would be sufficient to dispose of the revisiori, but as the learned counsel 
for the respondent argued at length on the question whether the award made with- 
out giving notice to the Official Receiver. would be valid we think it would be 
proper to express our opinion on the same. Learned counsel contended that an 
award made against a party ¿who has become insolvent is invalid if the Receive; 
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has not represented him during the enquiry. It is settled law that a decree obtained, 
or a sale held, against an estate of an insolvent without impleading the Official 
Receiver is not binding on him. In Raghunath Das v. Sundar Das Kheir*, the 
Judicial Committee held that a sale held in execution of a decree of the insolvent’s, 

roperty without pears the Official Assignee on record was not binding on him. 

he reason for this rule has been clearly stated by the Privy Council in Kalachand 
Banerjes v. Jagannath Marwari*, There the Privy Council ruled that a mortgage 
decree obtained in the absence of the receiver against the insolvent was not res 
judicata against him. At page 598 they gave their reasons for the decision as follows : 

“ That the rights of the secured creditor over a property are not affected by the fact that the 
mortgagor or his heir has been adjudicated an insolvent is, of course, plain, but that does not in the 
least imply that an action against him may proceed ın the absence of the person to whom the equity of 
redemption has been assigned by the operation of law... 266s To him, therefore, must be given the 
opportunity of redeeming the property. .. . . The ratification by Amulya of the deed of com- 

romise on which the decree against him proceeded was therefore a nullity, and the whole proceedings 
by which he was made a party to the suit were equally ineffective to bind the equity of redemption 
vested in the receiver.” = 
In Ammanna v. Ramakrishna Rao®, a division bench of this Court consisting of 
Rajamannar, C.J. and Panchapakesa Ayyar, J., held that where during the pendency 
of a suit on a mortgage some of the mortgagors were adjudicated as insolvents, 
the action could not properly proceed against such mortgagors in the absence of 
the Official Receiver to whom the equity of redemption had been assigned by 
operation of law and that where the Official Receiver had not been given an oppor- 
tunity to come on record and to defend the suit, the decree would not be binding 
on the Official Receiver or the purchaser of the equity of redemption from him. 
It is not necessary to multiply cases as the proposition of law stated in the aforesad’ 
decisions is not really disputed. The same principle has been applied to arbi- 

tration proceedings both in England as well as in India. In 1 Halsbury’s Laws of 
England, Second Edition, Lord Hailsham, page 627, the author summarises the 
law in England as follows : . 

“ Where a party to a submission becomes bankrupt pending the reference, although the sub- 

mission is not revoked by the bankruptcy, the trustee in bankruptcy is not as a general rule 
bound by the submission.” 
In Dod v. Herring’ the defendants obtained a decree for a sum of £10,000 
against one J. T. subject to an award. J. T. then became bankrupt, and after- 
wards the award was made, by which the amount of the damages was reduced. 
The assignees in insolvency did not go before the arbitrator. n the said facts 
the Vice-Chancellor held that the assignees, if they chose to object to the proceed- 
ings, they should not be bound by them. In Thirtha Lal Day v. Bhusan Moyee Dasi’, 
the Federal Court of India held by a majority the present Chief Justice differing 
that an arbitration without bringing a widow of the deceased as a legal repre- 
sentative of her deceased husband was invalid and not binding on her. When it 
was contended that her sons represented her, Mahajan, J., made the following 
observations at page 260 :— i 

“ It is axiomatic that if a person is not a party to, or pro rly represented in any proceedings, 
he cannot be bound by those proceedings. The ordinary rule of law is that in case of death of a party 
a valid award cannot be given which will bind the estate unless the legal representatives of t 1e deceased 
are made parties to the reference. This can be done by giving notice to them where the reference is 
not through court and where proceed: for substitution af the legal representatives 1s not neces- 


sary. As pointed out by that learned Judge, Sır Ashutosh arias bee in Manindra Nath v. Mohanunda 
i Roy’, the submission to arbitration is not revoked ° y the death of one of the parties if the intention 


is that not merely the parties themselves should be bound by the decision of the arbitrator but also 
their representatives in interest, but if the hearing is not completed, it will be necessary to bring the 
representatives of the deceased party on the record or to make them party to submission. If, on the 
death of a party, his representative in interest proceeds with the arbitration and becomes a party 
to it, the award pronounced in the reference 1s binding on him. The principle that in a pending 


suit all parties must join in the reference also apphes to arbitrations out of Court.” 
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“to set aside the award only on specified grounds. He cannot eithe 


-in the case. In the circumstances this argument has no merits, 


` 
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On the aforesaid principle their Lordships held that even though hér- song 
who were co-heirs with her appeared before the arbitrator, the award Was not 
‘binding on her. ; i 3 ae An 

It is clear from the aforesaid case-law that the courts have applied the principle à 
of proper representation to arbitration proceedings though there is no definite rule’ 
or provision compelling such representation. If a mortgage decree obtained 
against an insolvent is not. binding on the Official Receiver, if a sale held of an 
jnsolvent’s properties will not affect the rights of the Official Receiver if he is not 
party to the execution proceedings, if the arbitration proceedings would not be 
binding on a legal representative of deceased party to a reference if he is not brought 
on record, we do not see any reason why an award can be made binding on a receiver 
in whom the properties of the insolvent vest in law even though he is not brought 
before the arbitrator. On an insolvency the entire property vests in the Receiver, 
It is therefore incumbent upon the parties before the arbitrator to give notice to the 
Official Receiver. In this case admittedly the plaintiff had knowledge of the insol- 
vency of the third’ defendant but he did not take any steps to bring the Official 
Receiver on record and allowed the award ‘to be made behind his back. The award 


J 


therefore cannot bind the Offcial Receiver. g 


» ‘It is then contended that the : rder of adjudication was set aside and that the 
award was filed in court: before he was readjudicated insolvent. This argument 
ignores th: fact that notwi hstan ling tue setting aside of the ex parte order of 
adjudication te properties w re ~xpressly vested in the Official Receiver by the 
oider ‘f tae court. .But Mr. Somasundaram rontended that the learned Subordinate 
Judge who set aside the award did not really mean what he said but intended to 
convey the idea that the interim receiver continued as before the order of adjudi- 
cation. A perusal of the order of the Subordinate Judge shows that he clearly and 
in express terms vested the properties in the Official Receiver. The relevant 
portion of the order of the Subordinate Judge is as follows : : E 
“There are a number of decrees passed against him and it is not a pleasure to the creditors to 
rush to Court when they aré able to recover the debts in the usual course. The fact that the petitioner 
did not move his little finger up till now to make arrangements for the discharge of the debts, clearly 
shows that the statement made by him that the value of his properties far exceeds the liabilties is 
not true. This also leads to the further inference that he wants to drag on the proceedings as long 
as possible. But anyhow it is not proper to deny him an opportunity to make go the representation 
which he made. I allow the property to be vested in the Official Receiver and allow the peti- 
‘tioner to show that he has capacity and willingness to discharge the debts.” 
It is clear from the aforesaid order that the learned Judge was not willing to 
‘make an unconditional order setting aside the ex parte order of adjudication for 
the reasons mentioned by him. He therefore made a conditional order. He set 
aside the order of adjudication but specifically vested’ the properties in the Official 
Receiver. The order may be right or wrong. No appeal was filed against that 
order and that had become final. If the properties continued to vest in the 
after the order’setting aside the ex parte order of adjudication, any arbitrati 
behind his back could not for the aforesaid reasons bind the Official Rec 
It was then contended that the Official Receiver would not ‘be prejudiced 
as he could raise all the contentions open to him before the Court made a decree 
on the award. This argument does not take into consideration the scope of the 
chquiry before the Court after the award is filed. The Official Receiver can seek 


r plead or attempt 
to prove that the award was wrong on facts and was not supported by the evidence 


Receiver 
on made 
eiver. 


Mr. Somasundaram, the learned counsel for the petitioner, advanced an argu- 


‘ment to the effect that the Official Receiver is not a necessary party in a claim for 


money and that the same principle would apply to a case for a dissolution of partner- 
ship and for accounts. Learned counsel for the respondent does not contest the 
position that a Receiver is nota necessary party to a suit for r:covery o° amo 1 ts 
due from the insolvent or for damages for breach of a contract, for the plaintiff does 


“not seek to proceed in the suit against the property. of the insolvent. and the-decree 


debt would have to be proved again before the Official Receiver. But the same 
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ot be said of a partnership action. In Ghosh’s ‘‘ Provincial Insolvency Act” 
the legal position was considered at some length and the learned author s i 
the law on the subject as follows at page 214 : 

“ Therefore, on the insolvency of a partner the firm is dissolved as regards him and his Receiver 

does not step into his shoes so as to be a continuing parmer. But the property of the insolvent upto 
the date of his adjudication in the partnership assets vests in the Receiver and he has the right to 
realise those assets by suit.” 
It will therefore be manifest that the property of the insolvent pertaining 
to his share in the partnership assets up to the date of his adjudication vests in the 
Receiver, and if the said property vests in him, it follows that he is a necessary party 
to a suit for a dissolution of partnership and for accounts. If so he is equally a 
necessary party to arbitration proceeding wherein the insolvent’s share in the partner- 
ship assets is ascertained and worked out. The learned Subordinate Judge has 
therefore erred in holding that the award would bé binding on the Receiver though 
he was not impleaded 4s a party before the arbitrator. In the view we have taken 
it is not necessary to consider the questions raised by the other respondents. For 
the aforesaid reasons we are of the view that no case has been made out for inter- 
ference in a revision petition. The petition fails and is dismissed with costs. Advo- 
cate’s fee Rs. 200. ' 

K.S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Maok. 


Puliyanat Kunhiraman Vydier . ee Petitioner” 


U. 
Puttan Purayil Nadukutty Govindan Vadier .. Respondent. 


Contract Act (IX of 1872), section 6g—Right of sub-tenant to recover rent deposited for stay of proceedings 
under section 4 (5) of Madras Tenants and Ryots Protection Act (XXIV of 1949)—When recoverable from 
chief tenant. 


In cases where a tenant under the Madras Tenants and Ryots Protection Act, 1949, does not make 
the deposit as provided for statutorily by section 4 (5 of the Act, and the sub-tenant in actual! pos- 


session of the land does so, he can legally recover this it from the tenant who can for the purposes 
of section 6g of the Contract Act be regarded as a person bound in law to pay the rent in which he is in 
arrears. 


Decision in C. R. P. No. 663 of 1951, approved and followed and decision in C. R. P. No. 897 
of 1950, dissented from. 


There may be cases in which a tenant although he may have leased out some of his lands to sub- 
tenants may be genuinely anxious and desirous of the suit for redemption going on to a termination 
-without a stay and if ın such cases he (the chief tenant) can satisfy the Court as regards his bona fides, 
he can resist a suit by a sub-tenant to recover the money paid by him (the sub-tenant) for stay of suit 
as such stay is solely for his (the sub-tenant’s) advantage and section 6g of the Contract Act may not 
apply. , 

Petition under section 1 5 of Act V of 1908, praying that the High Court will 
be pleas:d to revise the order of the District Court, North Malabar, dated 5th 
October, 1951 and made in A.S. No. 670 of 1950 (O.S. No. 16 of 1950 on the file of 
District Munsif’s Court, Nadapuram). 

A. Achuthan Nambiar for Petitioner. 

V. P. Gopalan Nambiar for Respondent. 


The Court delivered the following 


Jupoment.—t. This petition raises an interesting point of law whether a sub- 
tenant, who deposits two months rent under section 4 (5) of Madras Act XXIV of 
1949 and obtains stay of the trial of a suit for eviction in which there is also a claim 
for rent, is entitled to recover this deposit from the tenant by a suit under section 69 

-of the Indian Contract Act. The District Munsif of Nadapuram dismissed the suit 
by the plaintiff, who was a sub-tenant impleaded as the 6th defendant to recover 
-a sum of over Rs. 400 he had deposited in a suit, O.S. No. 291 of 1945, instituted 
tby turee plain iffs. The d posi: was ma ‘e.in court on 25th November, 1946 and 
tyecorded in Court ot -5th January, 1947. The learne! District Ju “ge of North 
‘Malabar reversed the decision of the District Munsif, who held that the sub-tenant 
ee eee ee a 
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was not entitled to recover under section 69 of the Contract Act and gave the su 
tenant plaintiff a full decree with costs. In his judgment the learned District Munsif 
refe to his having decided this question against the depositing sub-tenants in 
- another case. . 
2. Two decisions of this Court have been placed before me, both arising out 
of the same learned District Munsifs judgments one by Raghava Rao, J., in C.R.P. 
No. 897 of 1950, the judgment being dated 5th September, 1952, in which he took 
the view that on the facts of the case before him, the deposit made by the sub-tenant 
under this Special Act for the purpose of obtaining stay cannot be regarded as a pay- 
ment made either expressly or by implication of law on behalf of the defendant- 
tenant, ` A different view was taken by Ramaswami, J., in C.R.P. No.°663 of 1951 
a case arising from this same District Munsif’s Court in which in his judgment 
dated 23rd April, 1953, after an elaborate consideration of:much case-law, he held 
that the right of a sub-tenant to recover a deposit made under the Special Act from 
the tenant in order to obtain stay was covered by section 63 of the Contract Act, 
the tenant being bound in law to pay rent and the sub-tenant having deposited the 
rent as claimed in the plaint. Before-expressing an opinion on the point of law 
involved, the relevant facts of the case before me, which are somewhat peculiar, 
may be set out briefly. , 


3. The original suit for rent, O.S. No. 291 of 1945, was filed by three plaintifis 
of whom, the third plaintiff P. Kunhiraman Vaidyar, was the melcharthdar from 
the first two plaintif, who were Jenmi holders. ‘A melcharthdar may be briefly 
described as a se ia with powers of eviction. The first defendant in the suit 
was the karnavan of the tarwad of the third plaintiff himself, which was collectively 
the tenant. The 6th defendant in the suit; who is the contesting respondent before 
me, was a sub-tenant in actual occupation of five out of ten items from the defendant 
tarwad. It is in evidence that the first defendant applied to the plaintiffs for : 
renewal of his tenancy. He subsequently died either in 1949 or 1950 and then the 
third plaintiff, i.e., the petitioner before me, became karnavan of his tarwad. He 
then appears to have resorted to a somewhat ingenious device. He assigned his 
melcharth rights to his niece’s husband, who came on record as the 4th plaintiff. 
He then got himself struck out from the category of plaintiffs and came on record 
as the 32nd defendant. The deposit had in the meantime been made, when the 
present petitioner was on record as the third plaintiff and it is not disputed that he 
actually withdrew the deposit as plaintiff melcharthdar.  - 


4. The position now taken on behalf of the plaintiff by Mr. Achuthan Nambiar 
is that as a defendant-tenant, he has no desire at all to stay the trial of that suit and 
that this deposit has been made by the sub-tenant for his own benefit and that, as 
I understand his argument, stay of this suit cannot by any process of law be thrust 
upon a defendant-tenant. A further argument he has advanced is that the deposit 
can in no sense be rent, which the tenant was in law bound to pay the plaintiffs 
in the suit, as the rent has not actually been fixed and was only an amount claimed 
in the suit. This appears to me rather a hairsplitting distinction sought to be made 
as regards section 69 of the Contract Act. As Ramaswami, J., observed there can 
be no question that the tenant is bound to pay rent to the plaintiff, as we have a sub- 
tenantvery keenly interested in the discharge of this legal obligation, because failure 
to do so would involve him in possible eviction from the lands of which he has been 
in occupation. It must be remembered that the whole object of this special legis- 
lation was to protect persons in occupation in their actual possession and cultivation, 


5. In the case before Raghava Rao, J., the facts were a little different. The 
i¢dimed advocates before me say’ that his decision ‘was placed before Ramaswami, J. 
who ' considered ' that the ‘facts ‘were somewhat different. Though the facts’ thet 
were undoubtedly different from the facts before me in the present case'a’ it appears 
to me, the point of law that he decidedi:was ‘substantially the same. ‘ With’ great 
. respect, I am unable to adopt and follow the view of Raghava Rao, J., as regards 
the- -inapplicability of section 69 to a suit such as this.-- From one peint of view, 
no doubt;:the tenant though under a legal obligation to pay rent (was-not) bound 
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iñ law to make the deposit, as it was open to him to refuse to do so and press for the 
“trial of the suit without any stay. But where this attitude of masterly inactivity 
von his part to do something, which would stop eviction may involve great hardship 
and prejudice to his own tenant, the Court would, I consider, be perfectly erititled 
to consider the question of his bona fides in declining himself to make the. deposit 
_and obtaining the necessary stay of the suit in the interests of his own tenant. ‘The 
view that I am inclined to in agreement with Ramaswami, J., is that, in cases where 
the tenant does not make the deposit and as provided for statutorily by section 4 
(5), the sub-tenant does so he can legally recover this deposit from the tenant who 
„can for the purposes of section 69, be regarded as a person bound in law to pay the 
rent in which he is in arrears. I do not think that the very fine distinction sought 
to be drawn between the deposit paid and rent, on the ground that the latter has 
not been exactly determined, will in any way affect the applicability of section 69 
of the Contract Act. , I do not, however, think that a hard and fast rule can be lai 
down in these cases, as there may be some in which a tenant, although he may have 
‘Jeased out some of his lands to sub-tenants, may be genuinely anxious and desirous 
of the suit for redemption going on to a termination without a stay and if in such 
cases he can satisfy the Court as regards his 6 na fides, I am not prepared to say 
“that it would not be a good ground for resisting a suit, by a sub-tenant who by his 
deposit has obtained a stay of the suit, such stay in such circumstances being solely 
‘for his own advantage. But as a general rule, it may be taken that tenants as a 
body are not very anxious to be evicted and in cases, where they do not deposit the 
“two months rent and obtain stay, their conduct exposes itself to the inference that 
-they are forcing the hands of the sub-tenants, to deposit into Court rents, which they 
are primarily legally liable to pay. I agree with the learned District Judge, that 
‘the suit is in time. : 
6. This petition is dismissed with costs. 
R.M. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SATYANARAYANA RAO AND Mr. Justice BALAKRISHNA 
“AYYAR 


s 


-Alamelu Ammal -. Appellant* 
i v. 
Krishna Chetty and others .. Respondents. 


i Limitation Act (IX of 1908), Article 44—Scope and purpose—Limitation under—Minor’s right to avoid gn 
alienation made by guardian—T weloe years’ rule—If applicable. 


The policy underlying the introduction of Article 44 of the Limitation Act by the Legislature 
is to cut down the period of limitation in the case of voidable transactions effected on behalf of a minor 
by a guardian with a view to make the minor elect either for or against the transaction within a short 
period. If he fails to exercise his option of avoiding the transfer within the period of three years 
‘after he attained majority he not only loses the right to avoid the transaction but also loses the pro» 
perty itself. In other words, his title becomes extinguished under section 28 of the Limitation Act 
after the lapse of a period of three years from the date of attaining majority. Even if the alienaticn 
was effected by the guardian just before the minor attained majority, and assuming that the minor 
had a period of 12 years to sue for possession from the date of the alienation, if the three years’ period 
expired within that period of 12 years the quandom minor’s right would be extinguished, t is, 
the period of 12 years would be cut down to three years. t 


‘ The same disability must therefore apply to persons claiming through the minor either as trans- 


ferees or as legal reoresentatives, ard they must also exercise the option during that period namely, 
within thee yeas from the date when the minor would have attained majority had he been alive. 


Ramiah v. Brahmiah, (1930) 59 M.L.J. 196, doubted. , > 
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The Court delivered the following 


Juvomenr.—This appeal was directéd to be posted before a Bench by one of 
us to consider the correctness of the decision of a single Judge of this Court in Ramtah 
v. Brahmiah}. . 


The question raised is one of limitation. The plaintiff who was unsuccessful 
in the two courts is the appellant in this second Appeal. She filed the suit for a 
declaration that the alienations made by Kokilambal, the gth defendant, were not 
valid and did not bind her. She also sued for possession of the suit properties with 
future mesne profits and costs. The properties in suit originally belonged to one 
Doraiswami Reddi. He died in 1929, and the properties devolved on Raghava 
Reddi, his son by his first wife, and after Raghava Reddi’s death they devolved on 
Sitharama Reddi, a minor son of Doraiswami Reddi by his third wife, Kokilambal 
(the gth defendant). The minor was born in 1926. During his minority the gth 
defendant, Kokilambal as his guardian effected two alienations,. which are the 
subject-matter of the suit, one in favour of Appaji Reddi under Exhibit B-3, dated 
17th February, 1933 and the other in favour of the third defendant of the B-3 sche- 
dule properties, but no sale deed was produced as the third defendant, the alienee, 
remained ex parte. Appaji Reddi in his turn alienated the properties ; but we are 
not concerned with this. Sitharam’a Reddi died in October 1936 still a minor. 
The plaintiff is the sister of Sitharama Reddi, and she sued in the first instance as a 
resumptive reversioner of the estate ; but during the pendency of the suit Koki- 
bal died on 29th December, 1944, and so a prayer for possession was also in- 
cluded.. The trial Judge recorded facies on all the issues in the case, but dismissed 
the suit on the ground that it was barred by limitation. On appeal the learned 
District Judge dealt only with the question of limitation, and on that point he 
agreed with the decision of the trial court and confirmed the decree of the trial court 
dismissing the suit, 3 
In this second appeal therefore the only question that arises for consideration 
is one of limitation. ‘The suit was admittedly filed within 12 years from the date 
of the alienation ; but it was held by the courts below that as Sitharama Reddi 
died while a minor, under section 6 (3) of the Limitation Act the suit should have 
been instituted within three years from the date of the death of the minor. As the 
suit was filed on 18th February, 1943, more than three years from the date of death 
of Sitharama Reddi it was held that the suit was barred by limitation. In support 
of the view taken by the courts below the decision of a single Judge of this Court in 
Ramiah v. Brahmiah?, was relied on, in which limitation was counted from the 
date of the death of the minor under section 6 (3) of the Limitation Act. The 
question is whether the view taken by the courts below is correct. On behalf of the 
appellant it was claimed that the suit was within time as it was filed within 12 years 
from the date of the alienation and even within three years from the date when the 
minor would have attained majority, had he been alive. This is of course on the 
‘basis that Article 44 of the Limitation Act applies to the case. 


Article 44 of the Limitation Act was introduced for the first time by Act XV of 
1877. Under Act IX of 1871 there was no special period prescribed for a suit by a 
ward to set aside an alienation by a guardian. It has been held that the Article 44 
applies only to an alienation by a legal guardian and not by a de facto guardian, 
It has also been held that though the Article in terms is confined to a suit by a ward 
who had attained majority to set aside a transfer of property by his guardian, it” 
applies also to,a suit to recover possession of the property alienated by, the guardian,. 
as in such an event jt is incumbent upon, the ward to set’aside the transfer, that is,, 
to, remove the l impediment in the way of his recovering, possession, and if 
he fails fo do that within the period allowed by law, namely, three years after he 
attained majority, his tide to the property itself would bë extinguished under section 
28 of the Limitation Act. '(See' Madugula Latchiah v. Pally Mukkalinga*, Kandaswami 
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- Irusappa*, and also Raja Ramaswami v. Govindammal*,'where the décisions are 
found collected.) It is also settled law that the Article applies only to voidable 
and not to void transactions. : 


The policy underlying the introduction of Article 44 of the Limitation Act 
by the Legislature, it seems to us, is to cut down the period of limitation in the case of _ 
voidable transactions effected on behalf of a min6r by a guardian with aview to make ` 
the minor elect either for or against the transaction within a shorter period. If 
he fails to exercise his opotion of avoiding the transfer within the period of three 
years after he attained majority he not only loses the right to avoid the transaction. 
but also loses the property itsslf. In other words, his title becomes extinguished 
under section 28 of the Limitation Act after the lapse of a period of three years from 
the date of his attaining majority. Even if the alienation was effected by the 
guardian just before the minor attained majority, and assuming that the minor had 
a period of 12 years to sue for possession from the date of the alienation, if the three 
years’ period expired within that period of 12 years the quondam minor’s right 
would be extinguished ; that is, the period of 12 years would be cut down to three 
years. It may be in some cases the minor may get an extended period of more than 
12 years; but all this is on the assumption that there is an Article in the First Schedule 
to the Limitation Act, which provides a period of 12 years to such a suit other than 
Article 44. The residuary Article 144 which’ is very often referred to cannot be 
relied on when there is the specific Article applicable to the case, namely, Article 44. 
(Vide Ankamma v. Kameswaramma’, affirmed in Ankamma v. Kameswaramma‘. It has 
been consistently held in this court following the decisions of the Bombay High Court 
in Laxmaya v. Rachappa® and Fakirappa Limanna v. Lumanna Bin Mahadu’, that the 
game period of limitation would apply to a transferee from the minor of the pro- 
perty alienated after the minor had attained majority. That is, the eree 
would not be in a better position than the minor and he could not get an extended 
pee of limitation and must sue within the same period as would be applicable 

the minor had instituted the suit, namely, three years from the date of the minor 
attaining majority. Vide Raja Ramaswami v. Govindammal® in which all the cases 
bearing on the question have been exhaustively reviewed. 


If therefore a minor lived till he attained majority and either instituted the 
suit himself to recover possession of the property or assigned his right to an alienee, 
in either case the suit has to be instituted even if it be for recovery of possession 
within three years from the date on which the minor attained majority, for the 
transferee cannot be in a better position than the minor himself. In other words, 
it means that the option of avoiding the transfer should be exercised within the 
period limited by law whether it is the minor who directly instituted the suit or his. 
transferee. The transferee in such a case acquires the property subject to the right 
of the minor’s option being exercised within three years from the date of the minor 
attaining majority. The difficulty in the present case is created by the fact that 
the minor died before he attained majority. It was conceded in Ramiah v. Brahmiah’?,, 
that the proper Article applicable to such a case is Article 44 ; but it was held that 
the time should be computed not from the date on which the minor if he had lived: 
would have attained majority but from the date of his death invoking the provision 
under section 6 (3) of the Limitation Act... When the property devolves upon a 
legal representative, he takes it subject to the rights and, disabilities to which the 
minor was subject to under the law. Unlike the provision in section 6 of the Limi- 
tation Act, in view of the decisions permitting the transferee to exercise the option 
it must be held that the duty laid down under Article 44 of the Limitation Act 
on the minor of exercising the option after he attains majority is not analogous to 
the personal privilege conferred upon the minor under section 6 of the Limitation’ 
Act. The legal representative takes the property subject to the right of avoidance. 
_ 

I. (191 M.L.J. 309: ILL.R. 41 Mad. 102. - (1918) I.L.R. 42 Bom. 626. 
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of the alienation made by the minor’s guardian. There. is no other Article in 
the Limitation Act which provides for a period of limitation for setting aside a trans 
fer by the guardian of the minor other than Article 44, and it has*been held in 
Ankamma v. Kameswaramma', which was affirmed by the Bench that there could be 
no question of adverse possession in such a case and therefore Article 144 would not 
apply. Article 144, it has been held in that case, would also not apply for the 
additional reason that there is a specific Article. Under the Limitation Act ‘ plain- 
tiff ” is defined as “ including any person from or through whom a plaintiff derives 
his right to sue ”. No doubt under the first column of Article 44 the word “ plain- 
tiff” is not used, but the ward undoubtedly is the plaintiff contemplated .by the 
Article. The ward? s assignee when he instituted the suit is held to come within 
the first column of the Article in Raja Ramaswami v. Govindammal?, There is no 
reason for not adopting a similar construction in the case of a legal representative 
of the ward who would be the plaintiff in a suit instituted after the minor’s death 
as the definition of “ plaintiff ” includes a person from or through whom the plaintiff 
derives his right to sue. In the absence of any other provision in the Limitation 
Act there is no reason for not allowing the legal representative of the minor who 
dies before he attains majority to exercise the option within the same period as the 
minor would have done if he had survived till he attained majority. Section 6 (3). 
was invoked in Ramiah v. Brahmiah*®, on the grouhd that Article 44 was only an 
illustration of the principle underlying sections 6 and 7 of the Limitation Act. it 
may be partially true, but it is difficult to apply section 6 to cases falling under 
Article 44. Whatever might be the date Of alienation made by the guardian, the 
time has to be reckoned not from the date of the alienation but from the date when 
the minor attained majority. Section 6 assumes that on the date from which the 
period of limitation is to be reckoned the person who claimed the benefit of the 
section was a minor. There is no question of a major being a minor, in a case 
where Article 44 applies, at the time from which the period of limitation is to be 
reckoned according to the third column of the Article. As pointed out by Sundara 
Ayyar, J., in Doraiswami Serumadan v. Nondisami Saluvan‘, by Varadachariar, J., in 
Ankamma v. Kameswaramma) and by Viswanatha Sastri, J., in Palaniappa Goundan v. 

Nallappa Goundan®, the view expressed in Ramiah v. Brahmiah®, seems to us unsustain- 
able, though it was supported by the observations of Abdur Rahim, J. and Sadasiva 
Ayyar, J., in Doraiswami Serumadan v. Nondisamt Saluvan*. ‘The clear language of 
section 6 excludes the applicability of the provisions in that section to a case falling 
under Article 44. 


, 


If therefore section 6 does not apply, the application of section 6 (3) where 
Article 44 applies, seems to us, is not justified, and the view taken in Ramiah v. Brah- 
miah’, that when a minor dies before attaining majority the period should be counted 
from the date of his death ‘in applying Article 44 seems to 1:s is not warranted. In our 
i pre the right which is being exercised by the legal representatives is the right 

the minor to avoid the transfer, and stepping into the shoes of the minor he must 
exercise it within the same period which would have been allowed to a minor had 
he been alive till he attained majority. This view, in our opinion, is in consonance 
with the policy underlying Article 44 of the Limitation Act, namely, of compelling 
the minor to exercise the option of avoiding the transfer within a shorter period. 
The same disability must therefore apply to persons claiming through the minor 


. either as transferees or as legal representatives, and they must also exercise the 


option during that period, namely, within three years from the date when the 
minor would have attained majority had he been alive. 


t 


For these reasons'we are of opinion that as the suit was filed within the three 
years, it was in time. No case has been cited in support of the contention of the 
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plaintiff that a period of 12 years’ limitation should be applied counting from: the 
uate of the alienation as Article 44 does not apply to such a case. We think thére- 
fore that the View taken by the courts below on the question of limitation is wrong. 


. _ In the result, the second appeal is allowed, the decision of the learned District 

Judge is set aside, and the appeal is remanded for disposal on the other issues as he 
has not recorded findings thereon. The appellant is entitled to his costs in this 
court. The cdsts in the lower court will be provided for in the revised decree to be 
passed by it. -Court-fee to be refunded. 


R.M. ~ Doo Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MhR. Justice SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
Dr. T. M. A. Pai / ... Applicant* 


v. 
Commissioner of Income-tax . ' .. Respondent. 


-+ 4 Income-tax Act (XI of 1922), section 16 (3) (6)—16 (3) (a) (iv) —Applicability—Assesses creating a 
trust of broperty—Miunor children beneficiaries—Trust absolute trrevocable—Income from trust properties 
could be included in computing income. ; 

In Assessing the income of property belonging to the assessee the Income-tax authorities included 
& property which was made a trust, the minor children of the assessee being the beneficiarics of the 
income from it, and the trust deed was absolute and ‘rrevocable so far as the divesting of the property 
was concerned. On the question whether the income arising from the propertics held under the 
trust deed during the year of assessment could be made liable to be included in computing the total 
income of the assessee, 

Held, that they have to be included. That section 16 (3) (6) would undoubtedly" apply to the 
circu neces of the case as the income arise from assets which have been transferred to the trustee 
and the transfer was not for any consideration. The question referred to the Bench has to be aswered 
in the affirmative and in this view the consideration of section 16 (3) (a) (iv) being applicable was 
not necessary, 


D. R. Shapnapura v. Commissioner of Income-tax, Bombay, (1946) 1.T.R. 781, referred to. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended by 
‘section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in R.A. No. 8 
(Bombay of 1951-52) (I.T.A. No. 3391 of 1949-50) (Assessment year 1946-47) 
on its file. 

A. Narayana Pai for Applicant. 

C. S. Rama Rao Sahib for Respondent. 


The Order of the Court was pronounced by 


1 


` Satyanarayana Rao, 7.—We are asked to give opinion under section 66 of the 
Act on the AAE a question of law, viz., whether the income arising from the 
properties held on trust under the trust deed dated 21st November, 1944, is liable 
to be included in computing the total income of the assessee. 


_ . On the 21st November, 1944, the assessee and his wife executed a document 
styled a deed of trust, whereunder. they constituted the Canara Industrial and 
Banking Syndicate, Ltd., as trustees and the property described in the schedule’ 
attached to the deed was vested in them subject to certain trusts which are specified 
in the deed. The substantial benefit under this document is for the benefit of their, 
minor children. The settlors divested themselves of all the right.and interest in 
the propertjes, and the trust was made absolute and irrevocable. In computing 
the total income of the assessee for the purpose of income-tax assessment the income 
of the properti¢s ‘covered by ‘the trust deed was included by the* departinent’ ‘under 
sectidh 16 (3) (6)’atid séction 16 (3) (a) (iv)'of the Act: This opinion of thé depart: 
ment was upheld bythe Appellate Assistant Commissioner and also by the Tribunal: 
Dheiassessee’s contentiqn was. that. the matter was within the purview ofi the third 
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vi, 


IJ DHANALAKSHMI J. SUBBARAYUDU. . 


proviso to section 16 (1) (c): of the Act, and that therefore the income from the 
trust properties should not have been included in computing the total income of 
‘the assessee. This contention was rejected and the question for consideration there- 
fore is whether the contention of the assessee is correct or whether the assessment 
was rightly made by the department. - 


The trust is undoubtedly for the benefit of the minor children of the 
assessee. It was an absolute trust and was also irrevocable. No proprietary 
interest was reserved by the assessee and his wife. for themselves. In 
order to bring the transaction under the third proviso to section 16 (x) (c) 
of the Act it has to be considered whether it falls in the first place within 
the main clause (c). Clause (c) consists of two parts: the first part 
relates to income which accrues to a person, under a settlement, whether it is 
revocable or not, but the assets from which the income arises remain the property 
of the settlor. In other words, the settlement or the covenant relates aly to the 
income of the property, the settlor all along continuing to be the owner of the pro- 
perty or the assets from which the income accrues. The second part relates to 
transfer of the agssets from which the income arises under a revocable transfer. 
The exception created by the third proviso relates to settlement or disposition which 
is not revacable for a period exceeding six years or during the lifetime of the donee. 
There is also a further qualification that from the income of'such property the settlor 
should derive no benefit directly or indirectly. In the present case the trust is 
absolute and irrevocable. The settlor does not retain in himself the ownership 
of the asset or the property. Clause (c) therefore has no application and the third 
proviso to the clause cannot be invoked by the assessee. As pointed out in one 
pf the decisions cited, the proviso may be relied on whether the transaction in 
question falls under the first part of clause (c) or the second part. (Vide D. R. Shapna- 
pura v. Commissioner of Income tax, Bombay).) If section 16 (1) (c) is ruled out there 
remain section 16 (3) (a) (iv) and section 16 (3) (b). The Appellate Tribunal 
held that either or both of the clauses would apply to the situation. We think that 
section 16 (3) (b) would undoubtedly apply to the facts of the present case, as the 
income arises from assets which have been transferred to the Syndicate and the 
transfer was not for any consideration. The trust is for the benefit of the minor 
children of the assessee. It is unnecessary to consider in this view whether section 
16 (3) (a) (iv) also applies. In our opinion the question referred to us must be 
answered in the affirmative and against the assessee. As the assessee has failed he 


must pay the costs of this Reference, Rs. 250 to the Commissioner of Income-tax. 


K.C. > Reference answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


» l PRESENT :—MR. Justice CHANDRA REDDY. 
Thummalapenta Dhanalakshmi ..  Petitioner* 
D. 
Pulipati Subbarayudu .. Respondent. 


Civil Procedure Code (V of 1908), section 73 and Order 21, rule 89—Money deposited in Court by judgment- 
dsbtor under Order 21, rule 89—If available for rateable distribution. ; 


A deposit made by a judgment-debtor under Order 21, rule 89 of the Code of Civil Procedure, 
bting for the specific purpose, of paying it to the decree-holder in the execution of whose decree the 
properties were’ brought‘ tb sale, tannot Be distributed rateably under section 73 ‘of thx Code. ° 
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-~ Chittagang Bank y. I, B. Trades Bank, (1938) 42 C. W.N. 840 and Noor Mahomed Dawood v Bilasi- 
ram Thakursidass, (1919) I.L.R. 47 Cal. 515, referred to. . 
Bhattoo Singh v. Raja Raghunandan Prasad Singh, (1939) LLR. 12 Pat. 772 ; Sadasheo Appa v. Punjabe 
rao, AI.R. 1932 Nag. 156 and Atmaram v. Uderaj, A.I.R. 1933 Nag. 347, dissented from. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsif of Bapat- 
la, dated 2gth September, -1951 and made in E.A. No. 517 of 1951 (O.S. Now 
608 of 1946, District Munsif’s Court, Guntur). 


Konda Kotayya for Petitioner. 
G. Chandrasekhara Sastri (amicus curie) for Respondent. 
The Court delivered the following 


Jupcment.—This revision petition raises a question of some importance, viz. 
whether money deposited by a judgment-debtor under Order 21, rule 89 will 
enure only to the benefit of the decree-holder that brought the properties to sale 
in execution of his decree or available for rateable distribution under section 73, 
Civil Procedure Code. The petitioner in this case, who obtained a money decree 
in O.S. No. 608 of 1946 on the file of the District Munsif’s Court, Guntur, brought 
certain properties of the judgment-debtor to sale and they were purchased by a third 
party. The judgment-debtor applied to set aside the sale under Order 21, rule 8g. 
depositing 5 per cent. by way of solatium to be paid to the purchaser and the decree 
amount payable to the petitioner as mentioned in the proclamation of sale. The 
respondent herein, a decree-holder in O.S. No. 480 of 1947 on the file of the D&&trict 
Munsif’s Court, Ongole, who was executing his decree, applied for rateable 
distribution of the amount deposited by the judgment-debtor. The petitioner 
opposed this application contending that the same having been paid specifically 
for his benefit could not be distributed under section 73, Civil Procedure Code. 


The District Munsif overruling the objection of the petitioner granted the 
prayer of the respondent. In doing so he relied upon a ruling of this Court in 
Thiraviyam Pillai v. Lakshmana Pillai}, The learned District Munsif thought that 
the trend of the reasoning in that case supported his conclusion. 


The creditor, who is aggrieved by this order, has filed the present revision 
petition challenging the propriety of that order. Mr. Kotayya, appearing for the 
pan submits that far from lending any support to the view taken by the 
earned District Munsif, Thiraviyam Pillai v. Lakshmana Pillai, is clear authority 
for the proposition that a deposit made under Order 21, rule 89 is not available ` 
for rateable distribution. 


Therefore the point that falls to be decided in this petition is, whether the view 
taken by the learned District Munsif is correct. œ Before going into that question,. 
it is useful to set out the terms of Order 21, rule 89, Civil Procédure Code. 

“89. (1) Where immoveable property has been,sold in execution of a decree the judgnfent- 


debtor or any person deriving title from the judgment-debtor or any person holding an interest in 
the property, may apply to have the sale set aside on his depositing in Court,— 

(a) for payment to the purchaser, a sum equal to five per cent. of purchase-money, and 

(b) for payment to the decree-holder, the amount specified in the proclamation of sale as. 


that for the recovery of which the sale was ordered, less any amount which may, since the date 
of that proclamation of sale, have been received by the dectee-holders.” 


It will be seen, that the payment to be made under this rule is for two purposes, 
hhamely, the payment to the purchaser and the payment to:the decree-holder. ’ 
What is argued for the respondent is that in spite of the mention of the purpose ' 
for which the amounts are deposited into Court, the money’ should be distributed 
equally amongst all the decree-holders, whose applications for execution are pending, 

in view of the provisions of section 73, Civil Procedure Code.. Section 73 of. the; / 
Civil Procedure Code provides, en E E A Sremu os | 


s t 
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‘The view pressed upon me is that the expression “assets held by a Court” 
is wide enough to include the amounts deposited under Order 21, rule 89 and 
would therefore come within the ambit of that section. I will now proceed to 
examine the soundness of this contention with reference to the decided cases. 


In Thiraviyam Pillat v. Lakshmana Pillai}, the judgment-debtor was permitted 
ina pe execution petition to raise money by private alienation under Order 21, 
rule 83 and put it into Court. The question arose as to whether other creditors, 
whose execution, applications were pending, could ask for rateable distribution 
of that money. The learned Judges Seshagiri Ayyar and Napier, JJ., answered the 
question in the affirmative, as in their opinion the money paid in such circum- 
stances was an asset held by the Court under section 73 of the Civil Procedure Code, 
and was therefore liable for distribution amongst the several decree-holders, who 

‘have applied for execution. The decree-holder in the execution of whose decree 
the money was deposited into Court relied on a decision in Galstaun v. Woomes 
Chandra Bonnerjee?, for the position that such a deposit was not available for rate- 
able distribution. While distinguishing that case the learned Judges observed at 
page 618 as follows’: 

“As regards Galstaun v. Woomes Chandra Bonnerjee® that was a decision under Order 21, rule 


89. That order distinctly provides for payment to the decree-holder or to the purchaser, conse- 
quently the payment must be taken to have been earmarked.” 


Having regard to these remarks I fail to see how this ruling could be relied 
upon by the trial Court as supporting its view. On the other hand it is in favour 
of the proposition put forward on behalf of the petitioner. 


Another ruling of this Court which has been brought to my notice is Kasthuri 
Aiyangar v. Arunachalam Chettiar?. There the learned Judges had to decide whether 
the money paid by persons claiming an interest in the property sold and not by the , 
judgment-debtor ‘under Order 21, rule 89, was liable for rateable distribution. 
A third party claiming that the property sold was his and not that of the judgment- 
debtor and was therefore not liable to be sold applied for setting aside the sale 
depositing the amounts as required by the provisions of Order 21, rule 89. One 
of the question that arose for determination was whether that could be distributed 
rateably amongst all the decree-holders that applied for execution. It was held. 
by the Bench of this Court that, as the depositors had no right to make such pay- 
ments and were mere volunteers, the rateable distribution ordered by the lower 
Courts amongst the several creditors could be upheld. In considering that point 
the learned Judges observed that if the depositors had a right to make a payment 
under section 310 (A) corresponding to the present Order 21, rule 8y then the 
money deposited by them for payment to the decree-holder could not be lawfully 
distributed rateably under section 295, which is ‘equivalent to the present sec- 
tion 73, in view of the terms of section 310 (A), clause (b). No doubt the 
‘questio. now before me did not arise dir-ctly in those cases and the 
observations are merely obiter but they are entitled to weight and I express my 
respectful accord with them. 

There is another ruling of this Court in Murugappa Chettiar v. Palaniappa Chetty 
in which this very point had to be determined. Phillips, J., following the decision . 
in Harai Saha v. FatzlurRahman® heli that, as the amounts were, paid under Order 
21, rule 89 for a specific purpose and were held by Court solely for that purpose, 
they were not available for rateable distribution under section 73, Civil Procedure 
' Code. Tothe same effect are the observations of Beasly, C.J., in Subbayya v. 
Venkata Subba Reddi’. í 


<1. (1917) 35 M.L.J. 150: IL.L.R. 41 Mal. 4. (1917) 42 1G. 507. 
616. 5. (1913) I.L.R. 40 Cal. 619. 
2. ee I.L.R. 44 Cal. 789. 6. A.I.R. 1935 Mad. 1050. 


3. (1915) 34 I.G. 350, 





N 
“V. THE MADRAS LAW JOURNAL REPORTS. © 7’ ¢ [19541 


It may ‘be mentioned that no decision of this Court, which has taken a contrary 
view, has been brought to my notice. It is thus seen that this eae has been 
consistently taking the view that the deposit made under Order 21, ee being, 
for the specific purpose of paying it to the decree-holder in the execution whose 
decree the properties are brought to sale cannot be distributed rateably. 


This view is shared by the High Court of Calcutta also. The same question 
arose in Harai Saha v. Faizlur Rahman’. There the learned Judges expressed the 
opinion that although the wording of section 73 of the present Code is wider thar 
that of section 295 of the old Code, the enactment in section 310 (A) of the old 
Code, which is practically reproduced in Order 21, rule 89, remains unaltered’ 
and that the money paid into Court under Order 21, rule 89 was not liable to be 
distributed under section 73, Civil Procedure Code. The learned Judges referred 
to the earlier decisions of that Court and remarked that all those decisions were 

ood law in spite of the change introduced in section 73. It may be mentioned 
fee that while under section 295 the subject-matter of rateable distribution was 


“assets realised by sale or otherwise in executiom of a decree”, the present section 
-4 


contains the words “ assets held by the Court ”. 


Another Bench of that Court took a-contrary view in Chittagong Bank v. I. B. 
Trades Bank®. The opinion expressed in that case was that the expression assets 
in section 73 of the Code includes assets held by Court, the altimate purpose of 
which was to satisfy decrees subsisting against a judgment-debtor and the source 
from which the assets originated was not quite material so long as they remained in, 
the custody of Court. This was merely obiter for the learned Judges remarked. 
that it was unnecessary to consider whether Harai Saha v. Faizlur Rahman! was 
correctly decided or not, since in their opinion the case before them was not a suit-, 
able on: for th: exercise of th: discretion under section 115, C.vil Procedure Code, 
I am unable to subscribe to the principle laid down in that case. Whether the 
source of the assets is material or not depends upon the specific terms and condi- 
tions upon which the Court takes the deposit. Further the basis of this rule is 

. Noor Mahamed v. Bilasiram Thakursidas* and Bhattoo Singh v. Raja Raghunandan 
Prasad Singh*. I will show presently that the former case does hot really support, 
the view of the learned Judges, while the latter, which is also mainly founded on 
Noor Mahomed v. Bilastram Thakursidas®, is not correctly decided. 


A recent decision of the same court in Pannalal v. Lakshmisona® has dealt with 
this point exhaustively and it contains a complete review of the case-law on the 
subject. The learned Judge followed the rulings of this Court and of the Calcutta 
High Court in Harat Saha v. Fatzlur Rahman}, It was ruled there that the money 
deposited being intended for the decree-holdcr in execution of whose decree the 
property was sold was exempt from rateable distribution. The learned Judge 
also negatived the contention that Order 21, rule 89 being only a rule passed 
under the rule-making powers of the High Court should be read subject to section 
73 which is in the main body, of the Code. It is remarked that the rules are as 
much a part of the Code as the sections and they have as much effect as the 
sections of the Code, and that section 73 of the Code should be read subject to 
Order 21, rule 89. 


In this context I may also refer to the dictum laid down in Narayan v. 
Amgauda® : 


“ The money deposited is earmarked (a) for payment to the purchaser of a sum equal to five 
per cent. of the purchase-monry ; (b) for payment to the decree-holder of the amount specified in 
the proclamation of sale as that for recovery of which the sale was ordered less any amount received 
by the decree-holder since the proclamation ol sale.” 


“Tt has been held that there could be no rateable distribution under section 275 of the Code ` 


‘of 1882 of money deposited under section 310-A as it was not mon ised bv sale or otherwise in 
execution of a decree but money to which the decree-holder was so a aes entitled.” 








1. (1913) ILL.R. 40 Cal. 61o. 4. (1933) I.L.R. 12 Pat. 772. : 
2. ee p C.W.N. ie 5. A.I.R. 1952 Cal. 840. 
g. (1919) L.L.R. 47 Ca . 515. 6. (1920) I.L.R. 45 Bom. 1094 at FIOI. 
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The learned Judges cited. with approval a number of Calcutfa cases in support of 
these observations. No doubt the point did not arise directly in that case 
and these remarks were made by the learned Judges in considering the question: 
. “ Whether the money paid under protest would satisfy the conditions of Order’ 21,» 
rule 89”. There a person alleging that the properties sold as those of a judgmient- 
debtor in a case were really his deposited the money under Order 21, rule 8g. 
After having succeeded in getting the sale set aside he sued for refund of the deposit. 
made by him. His suit was dismissed on the ground that the amount paid under’ 
Order 21, rule 89 must be taken to have been deposited for payment to the persons 
concerned in that rule unconditionally and voluntarily. x : 


A discordant note is struck by the Patna and Nagpur High Courts. In Bhattoo 
Singh v. Raja Raghunandan Prasad Singh, there was a conflict between the decree- _ 
holder in the execution of whose decree the properties were brought to sale and for. 
setting aside of which the deposit under Order 21, rule 89 was made and other 
decree-holders, who were executing the decree. A Bench of the Patna High Court. 
held expressing a dissent from the rulings of our Court and purporting to follow, 
the décision in Noor Mahomed Dawood v. Bilasiram Thakursidas*. that money paid 
into Court for the benefit of a particular decree-holder under Order 21, rule 89, 
Civil Procedure Code, wag all the same an asset in the hands of the Court within the 
meaning of section 73 of the Code. The learned Judges thought that there was no 
logical ground for excluding from liability to rateable distribution any payment 
made into Court under stress of exe: ution for the benefit of any of the decree-holders 
entitled to rateable distribution. It was further observed : 

“ In our judgment, the position is not affected by the fact tha: the sum of five per cent. which 


is deposited for payment to the auction-purchaser is not liable to rateable distribution; the auctions 
purchaser is not in any way concerned with the order under séction 73.” 


It was observed’ further on : i 


“and the fact that under Order 21, rule 89, this money is described as being paid for payment 
to the decree-holder does not make it earmarked for his exclusive benefit any more than anv other 
money realized under stress of execution towards satisfaction of his decree is to be regardi d as specially 
earmarked so as to remove ıt from the operation of section 73 of the Civil Procedure Code.” i 

As I have already pointed out the learned Judges relied for their conclusion 
on certain observations of Sir George Rankin, J., in Noor Mahomed Dawood v. Bilasi- 
ram Thakursidas*. A reference to the decision of Sir George Rankin, J., in; Noor 
Mahomed Dawood v. Bilasiram Thakursidas*, shows that it does not as a matter of 
fact lend any support to the observations of the learned Judges. " That was a case 
that arose under Order 21, rule 55, Civil Procedure Code. The learned Judge 
dissenting from. Sorabji Coovarjt v. Kala Raghunath® held that money brought into 
Court for removal of attachment under Order 21, rule 55 was an asset held by 
a Court within the meaning of section 73 of the Civil Procedure Code. In my 
judgment the observations in that case were confined to the interpretation of Order 
21, rule 55, Civil Procedure Code. That they were not meant to go beyond 
that, is seen from the following remarks of the learned Judge : 

“ If for example a defendant is made to pay into Court the amount of the plaintiff’: claim as. 
a condition of getting an adjournment, it does not follow from my reading of section 79 that other 
creditors could claim to share. Nor could they under Order 21, rule 52 whcre funds in Court are 
themselves the subject-matter of the execution.” Š 
It is manifest that the learned Judge did not intend to lay down „that all moneys. 
in Court for whatever purpose they might have been realised were liable to rateable- 
distribution. 

Further that the Bench in Bhattoo Singh v. Raja Raghunandan Prasad Singh! 
reached the conclusion that they did with some hesitancy is obvious from ‘the obser- 
vations in that report at page 775: 


“ But there is some ground for doubt as to whether money paid into Court under Order 21, rule- 
8g, ought not to be exempted from this category” --—-~- -- ———. 
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Again in the course of the judgment it is stated at page 776 : 


“It may be true that under the provisions of Order 21, rule 89, the Covrt would ordinarily 

have no discretion to dispos of the money deposited otherwise than by makirg it cver to the indivi- 
dual decree-holder in whose name the particular execution may he proceedirg; Lut this does not 
necessarily mean that if other decree-holders have already established their claims to rateable distri- 
bution, they shall not be entitled to share in the amount thus realized.” 
A reference was also made by the learned Judges to Sidh Nath Tewari v. 
Tegh Bahadur Singh}. But that has not much of a bearing on the question relating 
to the interpretation of Order 21, rule 8g, as the point for decision there was whether 
an amount deposited into Court with a view to get the sale postponed was an asset. 
held by the Court within the meaning of section 73 of the Code or not. 


With great respect to the learned Judges who decided Bhattoo Singh v. Rajah 
Raghunandan Prasad Singh*, I express my dissent from the view taken by them in that 
case as it is not supported either by the provisions of Order 21, rule 89, read with 
section 73 or the decision relied on bythem. There are three decisions by Niyogi, 
J., of Nagpur High Court in Sadasheo Appa v. Punjabrai*, Aimaram v. Uderaj* and 
‘Atmaram Akaji v. Uderaj Sheodin®, which take the same view as that of the Patna 
High Court. The ratio of these decisions is that the expression “ assets held by a 
Court ” is of wider import so as to embrace all moneys received by a Court in exe- 
cution of decrees irrespective of the purpose for which they were paid and the mode 
in which they have been realised. For the reasons mentioned above I am unable 
to agree with this. 


It is argued by Mr. Chandrasekhara Sastri that in every case, when money is 
‘deposited into Court, it is earmarked for a particular purpose and that there is 
ñothing special about Order 21, rule 89 in that respect. He drew my attention 
to Order 21, rule 55 and Order 21, rule 83 apart from relying on the observations 
of the Patna and Nagpur High Courts, and argues that there is no particular reason 
why the money deposited under Order 21, rule 89 should be exempt from rateable 
distribution. According to the learned counsel Order 21, rule 89 has nothing to do 
with a conflict between the various decree-holders and it does not deal with rateable 
distribution. It is concerned only with the deposit of money and the distribution 
of it is regulated by section 73, Civil Procedure Code. 


I do not think I can accept this contention. I must first observe that apart 
from rule 89 there is no other provision under Order 21, which lays down the 
purpose for which money should be specifically deposited. The provisions of 
‘Order 21, rule 55 do not give any support to the view urged by Mr. Chandrasekhara 
Sastri upon me. Order 21, rule 55 runs thus : 

“Where (a) the amount decreed with costs and all charges and expenses resulting from the attach- 


ment of any property are paid into Court, or (b) the satisfaction of the decree is otterwise rade 
through the dout or certified to the Court, or (c) the decree 18 set aside or reversed, the attachment 


shall be deemed to be withdrawn, etc.’ 


It is seen that unlike the terms of Order 21, rule 8g this rule does not specify 
the purpose for which the money received is to be brought into Court. It only 
lays down that on payment of the decretal amount with costs the attachment shall 
be deemed to have been withdrawn. Similarly Order 21, rule 83 does not mention 
any particular purpose for which the money raised by private alienation is to be 
brought into Court. A comparison of Order 21, rule 89 and the other provisions 
‘referred to above reveals the distinction that exists between the two cases. The 
‘wording of clause (b), rule 89 makes it abundantly clear that the amount is specifi- 
cally earmarked for payment to the decree-holder as specified in the proclamation 
‘of sale as that for the recovery of which this sale was ordered. It clearly indicates 
‘that it has to be paid only to the decree-holder, who has brought the property to 
sale. When an enactment lays down a provision for the disposal of the money, 
the Court has to act in accordance with the directions contained therein. 





“i. (1932) LL.R. 54 All. 516. vy 4. ALR. 1933 Nag. 347. 
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It is urged by Mr. Chandrasekhara Sastri that it would be anomalous to hold 
that while the other decree-holders would also be entitled to rateable distribution, 
when the money is deposited by the purchaser, who buys the property in sale, the 
money deposited by the judgment-debtor for setting aside a sale would not be 
‘available tor distribution amongst the other creditors also. We have to interpret 
the provision of law as it is and we are not concerned with the anomalies. If such 
anomalies really exist it is for other bodies to remedy those defects. I also do not 
feel that there is really any such anomaly for the reasons pointed by Mukherji, J. 
in Pannalal v. Lakshminisona}. However I am not now concerned with that problem. 
For the foregoing reasons I am in respectful agreement with the view taken by this 
Court in the decisions cited above and in Harai Saha v. Faizlur Rahman? and other 
cases of that line, and hold that the amount d ited under Order 21, Rule 89, 
Civil Procedure Code is not available for rateable distribution, as it is intended 
solely for the purpose of paying to the decree-holder in execution of whose decree 
the properties were brought to sale. It follows that the order of the trial Court is 
unsustainable and ought to be set aside. This Civil Revision Petition is allowed 
with costs including the sum paid to Mr. Chandrasekhara Sastri, whom I should 
thank for having assisted me in the disposal of this case. 


R.M. — Petition allowed. 
[THE SUPREME COURT OF INDIA] 
[Civil Appellate Jurisdiction.] 
PRESENT :—B. K. MUKHERJEA, GHULAM Hasan AND B. JAGANNADHADAS, JJ. 
The Kalyanpur Lime Works, Limited .. Appellant* 


U 


The State of Bihar and Dalmia Jain and Company, Ltd... Respondents. 


Contract Act (IX of 1872), sections 20 and 21—Agreement to lease—Mistake as to effect of law of registration 
—Effect—Specific performance—Right to—Specific Relief Act (I of OL sechons 18 and 15—Applicabtlityp— 
Practice—Party merely denying factum of contract—If can urge its unen ‘orceability in law—Civil dure Code 
(F of 1908), Order 6, rule 8 and Order B, rule 2—Scope and effect. 


The State of Bihar on rst April, 1928, gave a lease to A company, of M hill property for 20 years 
for the purpose of quarrying limestone therein. The lease contained a prohibition against assignment 
of A’s leasehold rights without the permission of the Government. In January, 1933, A company 
went into voluntary liquidation and the liquidators of the company purported to assign the lease- 
hold interest of the company to one B for Rs. 35,000 by an unregistered deed, dated the goth Septem- 
ber, 1933., The assignee took possession of the property on the gth October, 1933, but was stopped 
from working the quarries under orders of the Government from the 8th December, 1933, as the Govern- 
ment considered the assignment to be a breach of the contract in the lease which made the lessees’ 
interest liable to forfeiture. On 4th January, 1934, the Managing Director and Manager of L com- 
pany were authorised to take all steps to apply for and secure the lease of M hill property and on 
the 25th January, 1934, L company made an application to the Collector for getting the lease. The 
State of Bihar forfeited the lease ın favour of company by an order, dated the 27th March, 1934, 
and re-entered into possession. Thereafter the State of Bihar offered to grant leases of M hill property 
to L company for a period of 20 years on the existing terms and conditions. This offer was accepted 
by Z company in their letter dated the 15th April, 1934, communicated to the Collector of the dis- 
trict. L company obtained possession on the 15th of April, 1934, but the leases were to take effect 
from the rst April, 1934. L company started quarrying operations on 15th May, 1934. On 24th 
September, 1934, A company sued the Secretary of State for India for a declaration that the leases 
in their favour had not been validly forfeited and for an injunction restraining him from granting 
leases to any one else and for damages. The suit though dismissed in the trial court was decreed 
by the High Court and that was affirmed by the Privy Council on rgth November, 1937. L company 
not being a party to the suit continued to remain in possession. But Á company commenced proceed- 
ing for contempt and L company ultimately vacated the quarries in April, 1936. The order of the 
High Court in contempt proceedings was ultimately set aside by the Privy Council on 31st October, 
1938, but‘ company did not succeed in getting restitution. 4 company which had been reinstated 
into possession, surrendered it when the lease in its favour expired on the 31st March, 1948. The 
State of Bihar then entered into possession and although L company repeatedly asked the State to 
execute the leases agreed upon and to get them registered, they refused to do so and on and June, 
1949, informed L company that the State had decided to lease M hills property to D and company. 


—_ a ŘŘaaaaaau 
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L company thereupon sued for specific performance impleading the State of Bihar and D and 
company the subsequent lessees. 


Held :—In the present case the Bihar Government could be taken to have represented to the 
plaintiff that they had the right to forfeit the lease of A company and grant a fresh lease to the plain- 
tiff. As a result of the decision of the Privy Council, however the Bihar Government became in, 
capable of making out the title which it asserted it had at the time of the contract. But the title- 
was not wholly gone ; it was restricted only by reason of the lease which had still several years to run. 
In these circumstances it might have been open to the plaintiff to repudiate the contractif they so 
liked, but the State of Bihar could not certainly plead that the contract was void on the ground of 
mistake and refuse to perform that part of the agreement which it was possible for it to perform. 


Neither party was in errér as regards the essential facts upon which the contract proceeded. 
The mistake if any was with regard to the effect of the law of Registration upon the validity of the 
assignment deed by the liquidators of A company to B. At the most, such mistake would be a mis- 
take of law and under section 21 of the Indian Contract Act the contract would not be void on that 
ground. As there was no mistake of fact the contract is not void under section 20 of the Contract 
Act. 

Section 18 (a) of the Specific Relief Act applies to the facts of the case and although the State 
of Bihar was not in a position to grant a lease from the time it agreed to do, the impediment now being 
removed by the expiry of the prior lease and a suit for specific performance not being barred, the 
L company was entitled to sue for the relief. Relinquishment of the claim to further performance 
can be made at any stage of the litigation and the plaintiff can claim relief under section 15 of the 
Specific Relief Act. 


But the fact that there are only a few months left before the unexpired portion of the lease will 
run out is a consideration of overriding weight in refusing specific performance as it will be scarcely 
worthwhile to carry on quarrying operations in that time. 


But there is no reason why the L company shoud be deprived of compensation. 


+ The provisions of Order 6, rule 8 and Order 8, rule 2 of the Civil Procedure Code leave no doubt 


that the p denying merely the factum of the contract and not alleging its unenforceability in 


Jaw must be held bound by the pleadings and be precluded from raising the legality or validity of 
the contract. 

Appeals from the Judgment and Decree, dated the 27th day of March, 1952, 
of the High Court of Judicature at Patna (Reuben and Das, JJ.) in Appeal from 
Original Decrees Nos. 99 and 137 of 1951 arising out of the Judgment and Decree, 
dated the 7th day of February, 1951, of the Court of the Second Additional Subordi- 
nate Judge at Sasaram in Title Suit No. 18/87 of 1949/50. 


M. C. Setaload, Attorney-General for India and Mahabir Prasad, Senior Advo- 
cate (Avadh Behar Saran, R. J. Bahadur and B. K. Saran, Advocates, with them) for 
Appellant. 

1 Lal Narain, Government Advocate (Ugra Singh, Advocate, with him) for Res- 
pondent No. 1. 

N. G. Chatterjee, Senior Advocate (K. C. Jain and A. K. Dutt, Advocates, with 

him) for Respondent No. 2. ; ; 


The Judgment of the Court was delivered by 


Ghulam Hasan, 7.—Two appeals have been filed by the plaintiff because of the 
existence of two decrees prepared by the High Court. The appeals are in substance 
against the dismissal of the suit. We accordingly treat them as one appeal. 

This appeal by the plaintiff is directed against the judgment and decree of the 
High Court at Patna, dated 27th March, 1952, dismissing the suit of the plaintiff 
by reversing the judgment and decree, dated 7th February, 1951, of the Second 
Additional Subordinate Judge, Sasaram, District Shahabad, who had decreed 
the suit. Kalyanpur Lime Works, Ltd., hereinafter referred to as Lime Co., insti- 
tuted a suit for specific performance of the contract made by it with the State of 
Bihar, hereinafter referred to as defendant No. 1. To this suit Dalmia Jain & Co., 
Ltd., was impleaded as defendant No. 2. 


The facts leading up to the present appeal are these : 


Defendant No. 1 is admittedly the owner of what is called Murli Hills situate 
in the Sub-Division of Sasaram in the District of Shahabad, the upper portion 
of which is known as the upper Murli Hill and the lower portion as the lower Murli 
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Hill. On the rst April, 1928, the defendant No. 1 gave a lease of the Murli Hills 
to the Kuchwar Lime and Stone Co., Ltd., hereinafter called the Kuchwar Co., 
for 20 years for the purpose of que limestone therein, on the basis of two 
indentures of leases in respect of the two portions of the Murli Hill. The leases 
‘contained a prohibition against assignment of the Company’s leasehold rights 
without the permission of the Government. In January, 1933, Kuchwar Co. 
went into voluntary liquidation and the liquidators of the Company purported 
to assign the leasehold interest of the Company to one Subodh Gopal Bose for 
Rs. 35,000 by an unregistered deed, dated the goth September, 1933. The assignee 
took possession of the property, on the gth October, 1933, but was stopped font 
working the quarries under orders of the Government from the 8th December, 
1933, as the Government considered the assignment to be a breach of the contract 
in the lease which made the lessees’ interest liable to forfeiture. It appears from 
the proceedings of the Lime Co. that on the 4th January, 1934, the Managing 
Director and the Manager of the Lime Co. were authorized to take all steps 
to apply for and secure the lease of the Murli Hill property and on the 25th Jan- 
uary, 1934, the Lime Co. made an application (Exhibit A) to the Collector 
of Shahabad for getting the lease. The Lime Co. offered a minimum royalty 
of Rs. 10,000 and on the 14th March, 1934, the Board of Revenue granted an inter- 
view to Mr. Banerjee, the representative of the Lime Co. and recorded an 
order that “ the Commissioner may be told that the Board approves of the execu- 
tion of the lease but the letter should not issue until the Government order cancelling 
the old lease, is received ” (A. 5).. The defendant No. 1 forfeited the lease in favour 
of Kuchwar Co. by an order, dated the 27th March, 1934, and re-entered 
into possession. Thereafter the defendant No. 1 offered to grant leases of Murli 
Hill to the Lime Co. for a period of 20 years on the existing terms and condi- 
tions as set forth in Chapter V of the Bihar and Orissa Waste Lands and Mineral 
Concession Manual. This offer was made by a letter of the Board of Revenue 
dated the 31st March, 1934 (Annexure B) and was accepted by the Lime Co. 
in their letter dated the 15th April, 1934, communicated to the Collector of Shaha- 
bad (Annexure C). The Lime Co. obtained possession on the 15th of April, 
1934, but the leases were to take effect from the rst April, 1934. The Lime Co. 
started quarrying operations on the 15th May, 1934. It appears that on the 24th 
September, 1934, the Kuchwar Co. sued the Secretary of State for India for a decla- 
ration that the leases in their favour had not been validly forfeited and for an in- 
junction restraining him from granting leases to any one else and for damages. 
The suit was dismissed by the trial Court but was decreed by the High Court of 
Patna on the 7th February, 1936. While the appeal was pending before the High 
Court, an ad interim injunction was issued on the 25th April, 1935, restraining 
the Secretary of State for India from granting leases to the Lime Co. The deci- 
sion of the High Court was affirmed by the Privy Countil on the 19th November, 
1937. ‘The Lime Co. not being impleaded as a party to the suit, filed by Kuchwar 
Co., continued to remain in possession. The Kuchwar Co., however, started 
proceedings for contempt against the Manager and the Managing Director of the 
Lime Co, and the Secretary of State for India, and upon their being found guilty 
of contempt the Lime Co. vacated the quarries in April, 1936. The order of the 
High Court in contempt proceedings was ultimately set aside by the Privy Coun- 
cil on the 31st October, 1938, but the Lime Co. did not succeed in getting restitu- 
tion. . 


The case put forward by the Lime Co. was that both the Lime Co. and 
defendant No. 1 proceeded on the assumption that the latter was fully competent 
to lease the Murli Hill to the former. e Kuchwar Co., which had been rein- 
stated into possession, surrendered it when the lease in its favour expired on the 
gist March, 1948. The defendant No. 1 then re-entered into possession and 
although the Lime Co. repeatedly asked the defendant No. 1 to execute the leases 
agreed upon between the parties and get them registered, they refused to do so 
‘and on the and June, 1949, informed the Lime Co. that the defendant No. 1 had 
decided to lease the Muri Hill to the defendant No. 2. Accordingly the primary 
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relief sought was for specific performance of the contract, as also for possesssion 
and for compensation. 


The defendant No. 1 resisted the suit inter alia on the ground that no con- 
tract was entered into, that while the terms of the proposed leases were in the stage - 
of negotiations, the proposal fell through and that there was no concluded contract. 
The pleas of limitation, estoppel, acquiescence and waiver were also raised. 

The defendant No. 2 ina separate statement questioned the right of the 
Lime Co. to sue and denied its legal existence. They also denied the contract 
and even alleged that the Lime Co. was never inducted into- possession by the 
Government. They alleged that the order of the Government sanctioning the 
forfeiture of the leases in favour of the Kuchwar Co. and offering to lease the quarries 
to the Lime Co. was based on misapprehension of the actual facts and had no 
binding effect. The right of the Lime Co. to obtain specific performance on the 
basis of the draft leases relied on by the Lime Co. was denied and it was stated 
that the Lime Co. was not entitled to claim any equity against defendant: No. 2 
who were subsequent lessees of the Murli Hills for valuable consideration. 


The trial court framed as many as 13 Issues in the case. The two main Issues 
relating to the existence of the contract are Issues 3 and 4 which are as follows :— 
“3, Was there any legal, valid and binding contract between the plaintiff and defendant No. 1 
and can any such contract be enforced ? 
4. Was the agreement between the plaintif and the Government defective for lack of settle- 
ment of any essential term as alleged by the defendants, and was it bad for uncertainty or vagueness ?” 

The trial court took up the two Issues together. It held that the letter 
of the Lime Co., dated the 25th January, 1934 (Exhibit A) and the Board of Reve- 
nue’s approval contained in Exhibit 3-z (26) did constitute an agreement for 
lease between the plaintiff and the Government according to the terms and condi- 
tions in Chapter V of the Bihar and Orissa Waste Lands and Mineral Con- 
cession Manual, 1926. The trial court further found that the parties to the 
agreement intended that the lease was to commence from the date of its 
execution and that it was to be for a period of 20 years. It also found that the 

arties had agreed as to the distribution of the minimum royalty between the 
eases for the two portions of the Murli Hills as contained in the letter dated 
the 1gth January, 1935, of the Board of Revenue (Exhibit A-12), namely, that 
the royalty for the Upper portion of the Hill was to be Rs. 7,500 and for the 
Lower portion Rs. 2,500. Both the Issues were found in favour of the Lime Co. 
The trial court rejected the plea of the defendant No. 2 that the Lime Co. had 
no legal existence and had consequently no right to sue. It found that the suit 
was not barred by limgation or by estoppel, waiver or acquiescence. It also 
found that the defendant No. 2, who was a lessee for one year with notice of 
the Lime Oo.’s prior contract, ‘had no locus standi to contest specific performance 
of that contract. As a result of these findings the suit for specific performance 
and for compensation against defendant Nos. 1 and 2 for the period commencing 
from the 1st April, 1948, till the Lime Co. gets possession of the leasehold pro- 
perties, was decreed, the amount of compensation to be determined in subsequent 
proceedings between the parties. Both the defendants appealed and, the ap- 
peals were disposed of by a Division Bench of the High Court (Reuben and 
Das, JJ.) by a Judgment and decree, dated the 27th March, 1952. 

By two separate and concurrent judgments the learned Judges reversed 
the decree of the trial court and dismissed the suit. They held in concurrence 
with the finding of the trial court that the contract by the Government to grant 
a lease in favour of the plaintiff was made out but they held that the contract 
of which specific performance was sought in the plaint was not the contract 
which the parties had entered into, that the agreement was void under section 
20 of the Indian Contract Act, as both parties were under a mistake of fact as regards 
the title of the Government to the subject-matter of the proposed leases, that it 
was algo void under section 30 of the Government of India Act, 1915, as the condi-. 
tions laid down in that section has not been complied with, that no relief under 
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section 18 (a) of the Specific Relief Act could be granted to the Lime Co., as it 
would amount to a reconstruction of the agreement between the parties, that under 
section 15 no alternative relief could be granted as the Lime Co. had not relin- 
quished all further claims, that the Lime Co. was not ready and willing to perform 
its part of the contract as it was asking for more than it was entitled to under the 
contract by invoking section 18 (a) of the Specific Relief Act, that the Lime Co. 
was not the real plaintiff and that in the circumstances of the case the discretion 
to grant a decree for specific performance could not be exercised in its favour. 


As a result of these findings the decree of the trial court was reversed and the 
suit dismissed. 

So far as the factum of the contract is concerned, we agree with the con- 
current finding of the courts below on this point. The finding was sought to be 
challenged on the ground that there was variance between pleadings and the 
findings but that, in our opinion, is not a matter of substance. We have exa- 
mined the relevant materials on the record and we are satisfied that the finding 
of the High Court is not open to any exception. 


The first question which arises for consideration before us is whether the con- 
tract is void and unenforceable under’ section 20 of the Contract Act because 
both parties were under a mistake of fact as regards the title of the Government 
to the subject-matter of the proposed leases. It is contended on behalf of the 
R that the point was not raised in the pleadings and is not open to the 
defence. This, contention is not without substance. It appears that origi 
the trial court framed a draft issue to the effect whether he contract alleged by 
the Lime Co. was bad due to mutual mistake of law and fact but on the objec- 
tion of the plaintiff the issue was deleted on the 29th November, 1950, and was 
substituted by another Issue which has no bearing upon the point. The plea 
seems to have been expressly abandoned in the trial court as appears from the 
following observation in its judgment :— 

‘¢ The learned Counsels for the defendants do not challenge the completeness or the validity of 
the contract entered into between the plaintiff and the Government on any other ground. They 
do not contend that the contract was vitiated on account of any mistake of fact or mistake of law 


on the part of the parties to the contract and there is no allegation in the written statements in 
that regard.” 


Be that as it may, it is difficult to see how the agreement can be challenged under 
section 20 of the Contract Act as being vitiated by reason of a mistake as to a matter 
of fact essential to the agreement. Neither party was under any mistake of fact : 
both parties knew that Kuchwar Co. had assigned its interest to Bose and that 
the assignment having been made without the consent of the lessor, its intefest 
was liable to be forfeited. The Government Pleader advised the Government 
that it had the right to forfeit the leases and to grant afresh leases to the Lime Co. 
The Lime Co. accepted the position and proceeded on the assumption that the 
Government possessed the right to forfeit the leases and then to grant them to the 
Lime Co. It is not easy io ducover any mistake of fact on the part of either of the 
parties. ' 


The case of Edward H. Cooper v. William Phibbs, Charlotte S. Cooper, and others? 
upon which reliance was placed by the defendant No. 1 was a case in which 
a person not knowing that he himself was the tenant for life of the fishery 
agreed to take a lease of it from another who mistakenly supposed himself as 
owner of the fishery and the agreement was set aside on the ground of mutual 
mistake of fact. Lord Westbury in setting aside the agreement put the matter 
thus : 

The petitioner did not suppose that he was, whatin truth he was, tenant for life of the’ 
fishery. The other parties acted upon c impression given to them by their father, that he 


(their father) was the owner of the fishery, and that the fishery had descended to them. In such a 
state of things there can be no doubt of the rule of a Court of equity with regard to the dealing 





1, (1867) LR., a H.L. 149 (Eng. and Irish Appeals). 
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with that agreement. . . . . . Now, that was the case with these parties—the respondents 
believed themselves to be entitled to the property, the petitioner believed that he was a stranger 
to it, the mistake is discovered, and the agreement cannot stand.” 

The case before us is not one in which there is absence of title like the above 
case ; on the contrary the Government had an undoubted title to the property but 
the assignment not being evidenced by a registered instrument, the forfeiture did 
not legally take effect. 


We think that in the present case the Bihar Government could be taken to 
have represented to the plaintiff that they had the right to forfeit the lease of the 
Kuchwar Company and grant a fresh lease to the plaintiff. The plaintiff no doubt 
believed in that representation and entered into the contract on that understanding. 
As a result of the decision of the Privy Council, however, the Bihar Government 
became incapable of making out the title which it asserted it had at the time of the 
contract. But its title was not wholly gone ; it was restricted only by reason of 
the lease which had still several years to run. In these circumstances, it might 
have been open to the plaintiff to repudiate the contract if they so liked, but the 
defendant No. 1 could not certainly plead that the contract was void on the ground 
of mistake and refuse to perform that part of the agreement which it was possible 
for it to perform. , 


Furthermore, as has been stated already, neither party was in error as 
regards the essential facts upon which the contract proceeded. It was known 
to both parties that there was an assignment of the lease by the Kuchwar Com- 

any in favour of S. G. Bose and both parties knew that under the terms of the 
ease an assignment by the lessee without the consent of the lessor would make 
his interest liable to forfeiture. The mistake, if any, was with regard to the 
effect of the law of registration upon the validity of the assignment deed. At 
the most, such mistake would be a mistake of law and under section 21 of the 
Indian Contract Act the contract would not be void on that ground. 


As the facts of the present case seem to us to negative the existence of any 
mistake of fact under which either of the parties laboured, we are of opinion that 
the High Court was wrong in the conclusion that the contract was void under section 
20 of the Contract Act. We may also observe that the finding of the High Court 
that the parties came to a final agreement on all the essential terms of the leases 
which were embodied in Exhibits 22 and 22 (a) would leave no room for the further 
finding that it was induced by a mistake of fact. 


The next point which requires consideration is whether the contract is un- 
orceable on the ground that it did not conform to the provisions of section 30 
of the Government of India Act, 1915. Section go reads thus :— 

“ (1) The Governor-General in Council and any local Government may, on behalf and in the 
name of the Secretary of State in Council and subject to such provisions or restrictions as the Secretary 
of State in Council, with the concurrence of a majority of votes at a meeting of the Council of India, 
prescribes, sell and dispose of any real or personal estate whatsoever in British India, within the limits 
of their respective, Governments, for the time being vested in His\Majesty for the purposes of the Govern- 
ment of India, or raise money on any such real estate by way of mortgage, and e proper assurance 
for any of those purposes, and purchase or acquire any property in British India within the said res~ 
pective limits, and make any contract for the purposes of this Act. 

(2) Every assurance and contract made for the p es of thissection shall be executed by 
such person and ın such manner as the Governor-General in Council by resolution directs or authorises 
and if so executed may be enforced by or against the Secretary of State in Council for the time being.” 
There can be no doubt that the local Government was entitled under sub-section 1 
to make any contract for the purposes of the Act and the contract to grant leases 
for quarrying limestone is perfectly within the purview of this provision. Rule 7 

. of the Waste Lands Manual refers to Notification No. 713-734 of the 2nd June, 
1913, which was issued by the Governor-General in Council in exercise of his power 
under section 2 of the East India Contract Act, 1870 (33 and 34 Vict. Chap. 59). 
This notification was preserved by section 130 of the Government of India Act, 
1915. For the Province of Bihar and Orissa it specifies Collectors and Deputy 
Commissioners as the proper authority to execute “contracts and other instruments 
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in matters connected with . . . . mining leases”. It is agreed that there 
was no particular manner prescribed by the Governor-General as to thow the con- 
tract was to be executed. The first question which arises in this connection is 
whether the contract was to be executed by a formal document or whether it could 
be T out from the correspondence in which the negotiations were carried on 
by the pe We do not think it necessary to go into this question for assuming 
that a formal document was necessary, the plea of section 30, it is to be noted was 
not raised in the pleadings. Objection is taken on behalf of the appellant that the 
point not having been raised in the written statement, it was not incumbent upon 
the plaintiff to show that the contract, was executed according to the provisions 
of section 30, before it could be specifically enforced and reliance was placed upon 
the provisions of Order 6, rule 8 and Order 8, rule 2 of the Civil Procedure 
Code. Para. 6 of the plaint stated the offer by the Government for settlement 
of the leases and the acceptance by the plaintiff and referred to annexures B & C of 
the plaint as embodying the contract. Defendant No. 1 in reply accepted the 
accuracy of the averment in para. 6 of the plaint, except that the terms of the 
lease were not final in the sense that it was understood that the question of royalty 
would be re-examined by the officer of the defendant and any reduction in rates, 
if made, would be a matter of good grace. It is obvious that on these pleadings 
the only question that arose was one of fact. No defence was raised that the contract 
was not enforceable because it was not executed as required by section 30. Rule 8 
of Order 6 of the Civil Procedure Code lays down that where a contract is alleged 
in any pleading, a bare denial of the same by the opposite party shall be construed 
only as a denial in fact of the express contract alleged or of the matters of fact from 
which the same may be implied, and not as a denial of the legality or sufficiency 
in law of such contract. Rule 2 of Order 8 requires that the defendant must 
raise by his pleading all matters which show the suit not to be maintainable, or 
that the transaction is either void or voidable in point of law, and all such grounds 
of defence as, if not’raised, would be likely to take the opposite party by surprise, 
or would raise issues of fact not arising out of the plaint, as for instance, fraud, 
limitation, release, payment, performance, or facts showing illegality. These provi- 
sions leave no doubt that the party denying merely the factum of the contract and 
not alleging its unenforceability in law must be held bound by the pleadings and be 
precluded from raising the legality or validity of the contract. It appears that not 
only was this point not raised in the pleadings before the trial court but it was not 
raised in the memorandum of appeal to the High Court and was mentioned for the 
first time in the course of arguments before that court. It is no answer to say 
that it was not raised because on the face of it the draft leases Exhibits 22 and 22 (a). 
» were not executed in accordance with the provisions of section 30, nor is it correct 
to say that it was a pure point of law. Reference is made to para. 14 of the 
plaint involving an alleged admission on the part of the plaintiff that the leases were _ 
not so executed. That para. merely says that by reason of the ad inierim in- 
junction the Secretary of State for India or his officials or agents could not execute 
the necessary indentures, „terms whereof has been already settled between the 
parties, although the plaintiff on his part had duly signed the documents incorpora- 
ting the terms of the lease as approved by Government. This statement refers only 
to the indentures of leases and not to the contract. 


It is urged on behalf of the plaintiff, and in our opinion rightly, that the objec- 
tion founded on section 30 involves investigation into the fact whether the draft 
leases bore the signature of the appropriate authority on behalf of the Govern- 
ment and the plaintiff had no opportunity to adduce necessary evidence in the 
trial Court to meet the point. It appears that the Lime Co. sent six copies of 
draft leases Exhibits 22 and 22 (a) to defendant No.1. These leases are undoubtedly 
signed on behalf of the plaintiff but the signature of the Collector, who was com- 
petent to sign on behalf of the Government, is wanting. The Government produced 
two copies only but withheld the other four. It is contended that had the other 
four leases been produced, they would have shown that they bore the signature 
of the Collector on behalf of the Government. In its application to the trial Court 
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on the rgth September, 1950, the Lime Co. did call for the leases from defendant 
No.1. ‘The Court made an order on the same date, directing the defendant No. 1’s 
Pleader to produce them on the date fixed. Another application was made by 
the Lime Co. on the 14th November, 1950, drawing the attention of the Court 
that the papers had not been produced and praying that the defendant No. 1 
be reminded to produce them before the next hearing of the suit. The Court on 
the same day made the order in terms of the plaintiff’s prayer. Yet another attempt 
was made by the plaintiff on the 2oth November, 1950, by filing an application 
that urgent telegrams be sent to the Collector, Shahabad and other officers for 
producing these documents. The telegrams were sent but the documents were 
never produced. In view of these facts it seems to us clear that the High Court 
was not justified in allowing this question to be raised at the time of the arguments 
when the plaintiff had had no opportunity to adduce evidence upon the question 
of fact whether the leases were signed on behalf of the Government. It is also 
clear that despite the best efforts of the plaintiff, the Government withheld the 
production of the other leases. Without going further into the matter, we shall 
rest our decision on the ground that the question ought not to have been allowed 
to be raised and we accordingly reject the plea founded on section 30 on this ground. 


The next question which arises for consideration is whether the High Court 
was right in its conclusion that the contract of which the specific performance is 
asked for in the plaint is not the contract which the parties entered into. In this 
connection the High Court found that the parties came to the final agreement òn 
all the essential terms of the proposed leases on or before the goth April, 1935, and 
these terms were embodied in Exhibits 22 and 22 (a). It is contended before us 
on behalf of the appellant that the substance of the contract entered into between 
the parties was the lease for 20 years under the rules of the Waste Lands and Mineral 
Concession Manual and that the time from which the lease was to commence was 
not of its essence. This intention, it is urged, flows clearly from the relevant corres- 

ndence which passed between the parties on the subject. That such was the 
intention is said to be further confirmed by the fact that precisely the same terms 
were entered into with Kuchwar Co. We agree with the High Court that although 
the period of the leases was to be for twenty years, yet this period was not to commence 
from the date when the leases were to be executed. In para. 7 of the plaint the 
plaintiff alleged that in pursuance of the contract it was inducted by Government 
into possession of the property though the leases were to be subsequently executed 
and were to take effect from the 1st April, 1934. The draft leases, while specifying 
the duration as twenty years, make it clear that they were to commence from the 
15th April, 1934. That is the contract of which specific performance can be allowed - 
but as the defendant No. 1 is unable to perform it in its entirety, the plaintiff can 
claim leases for the unexpired portion, that is to say up to the 31st March, 1954, if it 
can invoke the provisions of section 15 of the Specific Relief Act in its favour. We 
agree with the High Court that section 18 (a) of the Specific Relief Act applies to 
the case. ‘That section lays down that where a person contracts to sell or let certain 
property having only imperfect title thereto, if the vendor or lessor has subsequently 
to the sale or lease acquired any interest in the property, the purchaser or lessee 
may compel him to e good the contract out of such interest. There can be no 
doubt whatever that when the Government entered into the contract to grant leases 
to the Lime Co. in 1934, it had an imperfect title, inasmuch as it could not grant a 
fresh lease to anyone during the existence of the previous lease in favour of Kuchwar 
Co. No doubt the Government thought that it had the right to forfeit those leases 
and did in fact order forfeiture but it having been found subsequently that the 
forfeiture was legally invalid, rights of the previous lessees were restored. As 
already pointed out above this is not a case of absence of title but is one of imperfect 
title, and hence falls within the meaning of section 18. After the 31st March, 1948, 
when the leases in favour of Kuchwar Co. expired, the impediment in the way of 
the Government to grant leases of the property stood removed, and the Lime Com- 
pany’s right to get the leases revived in its favour, This right of the plaintiff was 
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resisted by the Government who, on the other hand, granted the leases to defen- 
dant No. 2. i 


The High Court of Patna rightly took the view that section 18 (a) was applic- 
able to the facts of this case and although defendant No. 1 was not in a position to 
grant a lease from the time it agreed to do, the impediment being now removed 
and a suit for specific performance not being barred, t e Lime Company was entitled 
to sue for that relief. We have already held in agreement with the view of the 
High Court that section 18 is attracted to the facts of this case, and the contract 
of which specific performance can be decreed in favour of the plaintiff is the one 
embodied in Exhibits 22 and 22 (a) but as a substantial portion of the period has 
already expired, relief can be given only under section 15 of the Specific Relief Act 
and in compliance with its conditions. The High Court while holding that section 15 
applied, disallowed the plaintiff’s claim because in its view these conditions were 
not fulfilled. According to the High Court, the application of the plaintiff dated 
the 18th February, 1952, did not show that it had relinquished all claims to further 
performance and all right to compensation either for the deficiency, or for the loss 
or damage sustained by it through the default of the defendant as required by 
section 15. The relevant portion of the application is in the following terms :— 

“ That without prejudice to the submissions made by the petitioner under section 18 of th® 
Specific Relief Act the petitioner alternatively claims relief under section 15 of the Specific Relief 
Act and claims a decree ‘for specific performance of contract’ for the period after the expiry of the 
lease of Kuchwar Lime and Stone Co., Ltd., that is, from rst April, 1949 to 31st March, 1954, on 
the usual covenants as mentioned in Waste Land Mineral Concessions Manual with such compen- 
sation as may be permissible. He further relinquishes all claims to further performance and all 
right to compensation either for the deficiency or for the loss or damages sustamed by him for 
default of the defendant for the period prior to 1st April, 1948.” 


This statement only shows that the Lime Co. initially put forward its claim 
to full specific performance under section 18, but in the alternative confined it to 
the period from rst April, 1949 to 31st March, 1954, with compensation. The last 

ortion of the application, however, leaves no doubt whatever that all claims to 

rther performance were relinquished and compensation prior to 1st April, 1948, 
was also given up. The plaintiff’s learned counsel has asked for that relief in the 
course of his arguments and he has made it clear that he insists on no further per- 
formance, nor does he claim any compensation for any period prior to the execution 
of the leases. Relinquishment of the claim to further performance can be made 
at any stage of the litigation. See Waryam Singh and others v. Gopi Chand and others?. 
We think, therefore, that subject to what we are going to say on the last point, the 
plaintiff can claim relief under section 15 of the Specific Relief Act. 


Although we hold that section 15 applies to the case, we do not think this is a 
fit case in which we should’ decree specific performance in favour of the plaintiff. 
The High Court refused this relief on the ground that the Lime Co. was not the 
real plaintiff and that the suit was for the benefit of the Kalyanpur Lime and Gement 
Works, Ltd. This may or may not be so, but it cannot be doubted that the plaintiff 
Company has not been dissolved under the provisions of the Indian Companies 
Act, and, therefore, still possesses a legal entity. The consideration which, however, 
appeals to us as one of overriding weight in refusing specific performance is that 
there are only a few months left before the unexpired portion of the lease will run 
out ; indeed by the time the leases come to be executed in pursuance of the order 
of this Court it would be scarcely worth while to carry on any quarrying operations. 
But it was urged before us on behalf of the appellant that on the expiration of the 
period of the lease, the appellant will be entitled to renewal on fresh terms. This, 
however, is far from being the case. Para. 20 of the draft leases does not confer 
any right upon the lessee to obtain a renewal. All that it says is that on the expi- 
ration of the period of the lease the lessee may, if it has duly observed all the fore- 
going conditions, have renewal of the lease on terms to be agreed upon by the 
Collector and the lessee subject to the approval of the Commissioner. Assuming 
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that this paragraph applies to the present case and does not require a lessee to 
have been in occupation for the whole period of twenty years, there are still two 
important conditions to be fulfilled before a renewal can be granted. The terms 
of renewal must be agreed upon by the Collector and the lessee. Where the Col- 
lector does not agree, no renewal will take place, and even if he does, the Com- 
missioner may decline to approve the lease. In these circumstances, we do not 
think any material benefit will accrue to the Lime Co. to get the lease executed 
for a few months. The case would have been different if the Lime Co. had an 
option of renewal as a matter of right. Such is, however, not the case. We think, 
however, that though we decline to give a decree for specific performance of tie 
contract for the short period, there is no reason why the Lime Co. should be depris ed 
of compensation. The plaintiff had prayed for a decree for compensation in the 

laint and the trial Court had decreed compensation for the period commencing 
ae Ist April, 1948 till the date of getting possession of the leasehold property 
and the amount of compensation was left to be ascertained in subsequent proceedings. 
As no question of possession arises in the view that we have taken in the case, it 
follows that the plaintiff is entitled to compensation from the rst April, 1948, till the 
31st March, 1954. 


We accordingly allow the appeal, set aside the judgment and decree of the 
High Court and direct that the plaintiff shall be allowed a decree for compensation 
from the 1st April, 1948, to the 31st March, 1954, the amount of compensation 
to be ascertained by the trial Court. After determining the amount the trial Court 
will pass an appropriate decree. We make no order as to costs. 


Agent for Appellant : .S. P. Varma. 
Agent for Respondent No. 1: R. C. Prasad. 
Agent for Respondent No. 2: B. P. Maheshwari. 
G.R./K.S. C Appeal allowed. 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 


Present :—M. PATANJALI SASTRI, Chief Justice, MEHRCHAND MAHAJAN, 
S. R. Das, GHULAM Hasan AND B. JAGANNADHADAS, JJ. 


The State of West Bengal .. Appellant* 
v 


Subodh Gopal Bose and others -. Respondents. 


Constitution of India (1950), Articles 19 and 31—Scope and applicability—Extent of protection afforded to 
ownership of private property—West Bengal Revenue Sales (Amendment) Act ene Section 7—Provision 
Sor abatement of pending eviction proceedings—Valtdity. 


Per Patanjali Sastri, C.J. (Mahajan and Ghulam Hasan, F7., concurring). 


Article 19 (1) of the Constitution of India enumerates certain freedoms under the caption “‘right 
to freedom ” and deals with those great and basic rights which are recogni and guaranteed as 
the natural rights inherent in the status of a citizen of a free country. e freedoms declared in 
sub-clauses (a) to (e) and (g) are clearly of that description and in such context sub-clause (f) should 
also be understood as declari „the freedom appertaining to the citizen of free India in the matter 
of acquisition, possession and disposal of private pro erty. In other words, it declares the citizen’s 
right to own property and has no reference to the right to the property owned by him, which is dealt 
with in Article 31. 

Under the scheme of the Constitution, all those broad and basic freedoms inherent in the status 
of a citizen as a free man are embodied and protected from invasion by the State under clause (1) of 
Article 19, the powers of state regulation of those freedoms in public interest being defined in relation 
to each of those freedoms by clauses (2) to (6) of that Article, while rights of private property are 
separately dealt with and their protection provided for in Article 31, the cases where social control 
and regulation could extend to the deprivation of such rights being indicated in para. (ii) of sub- 
or (b) of clause (5) of Article 31 and exempted from liability to pay compensation under clause 

2). 
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° The scheme of the Constitution of India, 1950, which is in marked contrast with the Constitution 
of America, is to distribute legislative powers among the Union and the State Legislatures according 
to the Lists of the Seventh Schedule and among sich powers was included the power of “acquisi- 
tion or requisitioning of property ” for Union and State purposes in Entry No. 33 of List I and No. 36 
of List IT respectively: Thus what is called the power of eminent domain, which is assumed to be 
inherent in the sovereignty of the State according to the continental and American jurists and is 
accordingly not expressly provided for in the American Constitution, is made the subject of an express 
grant in our Constitution. Having granted the power in express terms, the Constitution defines 
in Article gr the limitations on the exercise thereof as constituting the fundamental right to property 
of the owner, all fundamental rights of the people being restraints on the State. But the power of 
social control and regulation of private rights and freedoms for the common good being an essential 
attribute of a social and political organisation otherwise called a state, and. pervading, as it does, 
the entire legislative field, was not specially provided for under any of the Entries in the Legislative 
Lists and was left to be exercised, wherever desired, as part of the appropriate legislative power. Even 
where such regulative powers are defined and delimited, as for instance in clauses (2) to (6) of Article 
19 in relation to the rights and freedoms specified in clause (1), the powers themselves are left to be 
exercised under laws made with respect to those matters. For example, the power of social control 
and regulation as applied to freedom of speech and expression is exercisable under a law made with 
respect to Entry No. 1 of List II (Public Order) or Entry No. 39 of List III (Newspapers, books and 
printing presses) and in relation to a freedom not falling under clause (1) of Article 19, like the freedom 
to drink or to eat what one likes, such freedom can be restrained or even prohibited under a law made 
with reference to Entry No. 8 of List II (Intoxicating liquors, etc.) or Entry No. 19 of List IIT (Drugs 
and poisons). Thus the American doctrine of police power as a distinct and specific legislative pcwer 
is not recognised in our Constitution and it is therefore contrary to the scheme of the Constitution 
to say that clause (1) of Article 31 must be read in positive terms and understood as conferring police 
power on the Legislature in relation to rights of property. 


The correct approach to the interpretation of Article 31 is to bear in mind the context and setting 
in which it has been placed. The purpose of Article 31 is not to declare the right of the State to deprive 
a person of his property but, as the heading of the Article shows, to protect the “right to property’ 
of every person. The article protects it by defining the limitations on the power of the State to take 
away private property without the consent of the owner. It is an important limjtation on that power 
that legislative action is a pre-requiste for its exercise. It is this limitation that the framers of our 
Constitution have embodied in clause (1) of Article 31 which is thus designed to protect the rights 
to property against deprivation by the State acting through its executive organ, the Government. 
Clause (2) imposes two further limitations on the Legislature itself. It is prohibited from making 
a law authorising expropriation except for public purposes and on payment of compensation for 
the injury sustained by the owner. Bluse (1) and (2) of Article 31 are thus not mutually exclu- 
sive in scope and content, but should be read together and understood as dealing with the same 
subject, namely, the prosecution of the right to property by means of the limitations on the state 
power referred to above, the deprivation contemplated in clause (1) being no other than the 
acquisition or taking possession of property referred to in clause (2). 


The words “‘ shall be taken possession of or acquired ” in clause (2) of Article 31 implies such 
an appropriation of the property or abridgement of the incidents of its ownership as would amount 
to a deprivation of the owner. Any other interference with enjoyment of private property short 
of such appropriation or abridgement would not be compensable under Article 31 (2). 


Social welfare is not inconsistent with the ownership of private property and does not demand 
arbitrary expropriation of such property by the State without compensation. The public good is 
in nothing more essentially interested than in the protection of every individual’s private rights 
as modelled by the municipal law. Clause (5) (b) of Article 31 was not intended to define exhaus- 
tively the power of social control and regulation in relation to rights of private property. It only 
limits the purposes for which the power could be exercised without liability to pay compensation 
though its exercise results in deprivation of property. Where its exercise does not involve depriva- 
tion of property, no question of paying compensation would arise, and the Legislatures in the country 
would free to enact laws providine for the exercise of such power within the fields marked out 
for them in the Legislative Lists. 


The declaration of right in Part III of the Constitution makes it paramount to laws. 


“ Property ” in the context of Article 31 which is designed to protect private property in all its 
forms, must be understood both in a corporeal sense as having reference to all those specific things 
that are susceptible of private appropriation and enjoyment as well asin its juridical or legal sense 
of a bundle of rights which the owner can exercise under the municipal law with respect to the user 
and enjoyment of those things to the exclusion of all others. Any restriction imposed on the use and 
enjoyment of property can the regarded as a deprivation of one or more of the rights theretofore 
exercised by the owner. Whether a given statutory abridgement of the rights of the owner 15 a 
deprivation of property must be determined with reference to the expression ‘‘ taken possession of 
or acquired”. It must be read along with the word deprived in clause (1) of Article 31 and 
understood as having reference to such substantial abridgement of the rights of ownership as would 
amount to deprivation of the owner of his property. Broadly speaking, ıt may be said that an 
abridgement would be so substantial as to amount to a deprivation within the meaning of Article 
3I if, in effect, it withheld the property from the possession and enjoyment of the owner, or seriously 

paired its usa and enjoyment by him, or materially reduced its value. 
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The West Bengal Revenue Sales (Amendment) Act, 1950, which by section 4 substituted section 
37 in Bengal Revenue Sales Act (II of 1859) and by section 7 provided retrospectively for abatement 
o ding eviction proceedings against undertenure holders by purchasers in revenue sales and 
nullifying the right to evict though it abridges the rights of a purchaser in a revenue sale is not so 
substantial as to amount to a deprivation of his property within the meaning of Article g1 (1) and 
(2). No question arises as to applicability of clause (5) (b) (ii) to the case. , 
Article 19 (1) (f) and (5) cannot be applied to the case. 


Per Das, 7.—If a person loses his property by reason of its having been compulsorily acquired 
under Article 31 he loses his right to hold that property and cannot complain that his fundamental 
right under sub-clause (f) of clause (1) of Article 19 has been infringed. Clause (1) of Article 31 
deals with deprivation of property in exercise of police power and enunciates the restricticn 
which our constitution-makers thought necessary or sufficient to be placed on the exercise of that 
power, namely, exccutive fiat and that clause (2) deals with the exercise of the power of eminent 
domain and places limitations on the exercise of that power. It is these limitations which consti- 
tute our fundamental right against the State’s power of eminent domain. The language used in 
Article 31 (2) clearly indicates beyond doubt that the power of eminent domain as adopted in our 
Constitution is concerned with only that kind of deprivation of property which is brought about 
by the taking of possession or acquisition contemplated by that clause. $ 


The words “ taken possession of or acquired ” in Article 31 (2) should be read as indicative of 
the concept of “ requisition or acquisition”. ‘ Acquired” cannot be read as synonymous witb 
“ taken ” as used in the Fifth Amendment to the Constitution of the United States. ; 

The exercise of police power in relation to property may conceivably result in the extinction 
or destruction of the property or in the State taking the property in its control but there is no trans- 
fer of title to the State and, therefore, there is no acquisition of property by the State calling for com- 
pensation. 

In the impugned Act the rights of the purchaser at the revenue sale have not been acquired by 
the State within the meaning of Article 31 (2) but he has been deprived of his property by authority 
of law under Article gr (1) which calls for no compensation. In the circumstances the plea of un- 
constitutionality of the Act cannot prevail. The restrictions imposed by the impugned Act are rea- 
gonable and permissible under Article 19 (5) of the Constitution. 

Per Jagannadhadas, J.—Article 19 (1) (f), while probably meant to relate to the natural rights 
of the citizen, comprehends within its scope also concrete property rights. At any rate, the restric- 
tions on the exercise of rights envisaged in Article 19 (5) appear to relate—normally, if not invariable 
—to concrete property rights. To construe Article 19 (1) (f) and (5) as not having reference to con- 
crete property rights and restrictions thereon would enable the legislature to impose unreasonable 
restrictions on the enjoyment of concrete property (except where such restrictions can be brought 
within the scope of Article 31 (2) by some process of Constitution). 

Clause (1) of Article 31 cannot be construed as being either a declaration or implied recogni- 
tion of the American Doctrine of “ Police Power”. The words “ taking possession ” and “ acquisi- 
tion ” in Article g1 (2) cannot be read as “ deprivation”. 

The words “‘ acquisition” and “ taking possession’? cannot be taken as necessarily involving 
transfer of title or possession. 

Article 31 (1) though part of an article is in essence an independant provision to some extent 
overlapping with the law of Eminent Domain. Itis on a par with Article 21. 

The right to annul under-tenures by virtue of the impugned Act cannot in itself be treated as 
property, for it is not capable of independent acquisition or possession. The deprivatiqn of ıt can 
only amount to a restriction on the exercise of the rights as regards the main property itself and hence 
must fall under Article 19 (1) (f) taken with Art. 19 (5). The impugned Act is intra ures. 


On Appeal from the Judgment and Order, dated the 22nd March, 1951, of the 
High Court of Judicature at Calcutta (Harries, C.J. and Banerjee, J.) in Reference 
No. 4 of 1950 in Civil Rule No. 1643 of 1950. 

M. C.,.Setalvad, Attorney-General for India (B. Sen, Advocate, with him), for 
Appellant. 

Atul Chandra Gupta, Senior Advocate (Jay Gopal Ghose, Advocate, with him), 
for Respondent No. 1. 

The Court delivered the following 

Jupoments : - Patanjali Sastri, C. J-—This appeal raises issues of great public 
and private importance regarding the extent of protection which the Constitution 
of India accords to ownership of private property. 

The first respondent herein (hereinafter referred to as the respondent) pur- 
chased the entire Touzi No. 341 of the 24-Parganas Collectorate at a revenue 
sale held on gth January, 1942. As such purchaser, the respondent acquired under 
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section 37 of the Bengal Revenue Sales Act, 1859 (Central Act No. XI of 1859) the 
right “to avoid and annul all under-tenures and forthwith to eject all under- 
tenants” with certain exceptions which are not material here. In exercise of 
that right the respondent gave notices of ejectment and brought a suit in 1946 
to evict certain under-tenants, including the second respondent herein, and to 
recover possession of the lands. The suit was decreed against the second res- 
pondent who preferred an appeal to the District Judge, 24-Parganas contending 
that his under-tenure came within one of the exceptions referred to in section 37. 


When the appeal was pending, the bill, which was later passed as the 
West Bengal Revenue Sales (West Bengal Amendment) Act, 1950 (hereinafter 
referred to as “ the amending Act ”) was introduced in the West Bengal Legis- 
lative Assembly on 23rd March, 1950. It would appear, according to the “ State-, 
ment of Objects and Reasons ” annexed to the Bill, that great hardship was being 
caused to a large section of the people by the application of section 37 of the Bengal 
Land Revenue Sales Act, 1859, in the urban areas and particularly in Calcutta 
and its suburbs where “the present phenomenal increase in land values has 
supplied the aad incentive to speculative purchasers in exploiting this pro- 
vision (section 37) of the law for unwarranted large-scale eviction ” and it was, 
therefore, considered necessary to enlarge the scope of protection already given 
by the section to certain categories of tenants with due safeguards ‘for the security 
of Government revenue. The bill was eventually passed as the amending Act 
and it came into force on 15th March, 1950. It substituted by section 4 the new 
section 37 in the place of the original section 37, and it poe by section 7 that all 
pending suits, appeals and other proceedings which had not already resulted in 
delivery of possession shall abate. 


Thereupon, the respondent, contending that section 7 was void as abridging 
his fundamental rights under Article 19 (1) (f) and Article 31, moved the High 
Court under Article 228 to withdraw the pending appeal and determine the consti- 
tutional issue raised by him. The appeal was accordingly withdrawn and the case 
was heard by Trevor Harries, C.J. and Banerjee, J., who, by separate but concurring 
judgments, declared section 7 unconstitutional and void and returned the case to the 
District Court for disposal in conformity with their decision. The leaned Judges 
held that the respondent’s right to annul under-tenures and evict under-tenants 
being a vested right acquired by him under his purchase before section 37 was 
amended, the retrospective deprivation of that right by section 7 of the amending 
Act without any abatement of the price paid by the respondent at the revenue sale 
was an infringement of his fundamental right under Article 19 (1) (f) to hold pro- 
perty with all the rights acquired under his purchase, and as such deprivation 
was not a reasonable restriction on the respondent’s exercise of his vested right, sec- 
tion 7 was not saved by clause (5) of that article and was void. 


On behalf of the appellant State the learned Attorney-General contended 
before us that if, as the respondent claims, his-right to annul under-tenures and 
evict under-tenants in occupation other than those protected under the origi 
enactment, was ‘“‘ property ” within the meaning of clause (1) of Article 19, then, 
it was also “ property ” within the meaning of clause (1) of Article 31, as the expres- 
sion must have the same connotation in both the provisions, and the respondent, 
having been “deprived” of it under the authority of law, namely, section 7 of the 
amending Act, such deprivation was lawful and could not be kalog. In support 
of this contention learned counsel strongly relied on the observations of my learned 
brother Das in Chiranjit Lal Choudhury’s caset and also on the analogy of the reason- 
ing of the majority in ot ari case?, Alternatively, it was urged that if the correct 
view was that the nullification of the respondent’s right was only the imposition 
of a “ restriction’ on the enjoyment of the property purchased by him, as has 
been held by the learned Judges below, then, it was a reasonable restriction imposed 
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in the interests of the general public under clause (5) of Article 19, having regard 
to the facts and circumstances which led to the enactment of the measure as disclosed 
in the Statement of Objects and Reasons annexed to the Bill which, for this purpose, 
is admissible. 

It will be convenient to deal first with the latter contention of the Attorney- 
General: Sub-clause (f) of clause (1) of Article 19 has, in my opinion, no appli- 
cation to the case. That article enumerates certain freedoms under the caption 
“ right to freedom ” and deals with those great and basic rights which are re- 
cognised and guaranteed as the natural rights inherent in the status of a citizen 
of a free country. The freedoms declared in sub-clauses (a) to (e) and (g) are clear- 
ly of that description and in such context sub-clause (f) should, I think, also be 
understood as declaring the freedom appertaining to‘the citizen of free India in 
the matter of acquisition, possession and disponi of private property. In other 
words, it deçlares the citizen’s right to own property and has no reference to the 
right to the property owned by him, which is dealt with in Article g1. Referring 
to the “ privileges and immunities ” mentioned in Article 4 and Amendment 14 of 
the American Federal Constitution, Bradley, J., said in Butcher’s Union, etc., Co. 
v. Crescent City, etc., Co.+ : 3 

“The phrase has a broader meaning. It includes those fundamental privileges and immunities 

which belong essentially to the citizens of every free government, among which Washington, J., 
enumerates the right of protection; the right to pursue and obtain happiness and safety; the right to 
pass through and reside in any State for the purposes of trade, agriculture, professional pursuits or 
otherwise ; to claim the benefit of the writ of habeas corpus ; to institute and maintain actions of any 
kind in the courts of the State and to take, hold and dispose of property either real or personal, (Corfield v. 
Goryell*.) These rights are different from the concrete rights which a man may have to a specific 
chattel or a piece of land or to the performance by another of a particular contract, or to damages 
of a particular wrong, all which may be invaded by individuals; they are the capacity, power or pri- 
vilege of having and enjoying those concrete rights and of maintaining them in the courts, which 
capacity, power or privilege can only be invaded by the State. These primordial and fundamental 
rights are the privileges and immunities of citizens which are referred to in the 4th article of the 
Constitution and in the 14th Amendment to it.” (Italics mine.) 
We are not here concerned with the meaning and content of the phrase “ pri- 
vileges and immunities” in the context of those provisions which, according to 
some of the Judges, have a reference only to those privileges and immunities 
which owe their existence to the Federal Constitution or its laws. What is of im- 
portance for the present purpose is that the two learned Judges thought that the 
“ right to take, hold and dispose of property” was one of those “ primordial and 
fundamental rights ” of the same class as the right to pursue happiness and safety 
and other such basic freedoms appertaining to free citizens and was different from 
the concrete rights which a person may have to a specific res or thing owned, being 
the capacity, power or privilege of having and enjoying those concrete rights. Sub- 
clause (f) of clause (1) of Article 19 seems analogous to clause (1) of Article 17 
of the United Nations Declaration of Human Rights “ Everyone has the right to 
own property alone as well as in association with others” and Article 31 to clause 
(2) of Article 17 “ No one shall be arbitrarily deprived of his property”. I have no 
doubt that the framers of our Constitution drew the same distinction and classed 
the natural right or capacity of a citizen “ to acquire, hold and dispose of property ” 
with other natural rights and freedoms inherent in the status of a free citizen and 
embodied them in Article 19 (1), while they provided for the protection of concrete 
rights of property owned by a person in Article 31. The meaning of the phrase 
‘“‘to acquire, hold and dispose of property” as well as the nature of the subject- 
matter to which it has reference in the sense indicated above, is also clear from the 
terms of sections 111 and 298 of the Government of India Act, 1935, where the same 
phrase is used in prohibiting imposition of “ disability” on grounds of religion, 
place of birth, descent, colour or any of them on a British subject domiciled in the 
United Kingdom and on an Indian subject of His! Majesty domiciled in‘ India respec- 
tively, and those sections do not deal with expropriation of specific property belong- 
ing to such persons which is dealt with in section 299. j 
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There are difficulties in the way of accepting the view of the learned Judges 
below that Articles 19 (1) (f) and 19 (5) deal with the concrete rights of property 
and the restraint to which they are liable to be subjected. In the first place, it 
will be noticed that sub-clause (f) of clause (1) of Article 19 deals only with the 
rights of citizens, whereas Article 31 deals with the rights of persons in general. If 
Article 31, which is headed by the caption “ right to property ”, was designed to 
protect property rights of citizens as well as non-citizens, why was it considered 
necessary to provide for the protection of those rights in sub-clause ( f) of clause (1) 
of Article 19 also ? I do not think that our Constitution-makers could have intended 
to provide a double-barrelled constitutional protection to private property. More- 
over, right to “ acquire” and “ dispose of ” property could only refer to the capa- 
city of a citizen. The word “ hold”, which is inserted between those two words 
must, in my opinion, be understood to mean “ own”, and not as having reference 
to something different, viz., rights to specific things owned by a citizen ? I see no 
force in the objection that unless sub-clause ( f) of clause (1) of Article 1g read with 
clause (5) is construed as relating to concrete property rights also, the Legislature 
would have the power to impose even unreasonable restrictions on the enjoyment of 
private property by citizens. It is difficult to believe that the framers of our Consti- 
tution could have intended to differentjate between citizens and non-citizens in 
regard to imposition of restrictions on enjoyment of private property. Such res- 
trictions are imposed in exercise of the power inherent in the State to regulate 
private rights of property when they are sought to be exercised to the injury of 
others having similar rights, and the measure, of restriction imposed in exercise 
of such regulative power must be determined, in the cage of citizens and non-citizens 
alike, by the necessity of protecting the community. On the other hand, differential 
treatment of citizens and non-citizens would be perfectly intelligible if sub-clause’ 
(f) of clause (1) of Article 19 and clause (5) are understood as dealing only with 
the freedom or capacity to acquire, hold and dispose of property in general, for, 
it would be justifiable to exclude aliens from such freedom, as has been done in 
several countries for the benefit of their own nationals, particularly in respect of 
land. Moreover, both by the Preamble and the Directive principles of State 
‚policy in Part IV, our Constitution has set the goal of a Social Welfare State and 
this must involve the exercise of a large measure of social control and regulation 
of the enjoyment of private property. If concrete rights of property are brought 
within the purview of Article 19 (1) (f), the judicial review under clause (5) as 
to the reasonableness of such control and regulation might have an unduly ham- 
pering effect on legislation in that behalf, and the makers of our Constitution 
may well have intended to leave the Legislatures free to exercise such control and 
regulation in relation to the enjoyment of rights of property, providing only that 
if such regulation reaches the point of deprivation of property the owner should be 
indemnified under clause (2) of Article 31 subject to the exceptions specified in 
paragraph (ii) of sub-clause (b) of clause (5) of Article 31. 


Nor am I much impressed with the suggestion that the reference to “ exer- 
cise ” in clause (5) of Article 1g of the rights conferred by sub-clause (f) of clause 
(1) indicates that the latter rights must be rights of property. Clause (5) could as 
well contemplate restrictions on the exercise of a citizen’s freedom to acquire, hold 
and dispose of property, as for instance, banning acquisition of land in a given loca- 
lity, say a tribal area, or putting a ceiling on the quantum of land that a citizen 
can hold, or restricting alienation of land to specified classes of persons only (cf. 
Punjab Province v. Daulat Singh and others!) and the reasonableness of such restrictions 
being brought under judicial review. For all these reasons, I am of opinion that 
under the scheme of the Constitution all those broad arid basic freedoms inherent 
in the status of a citizen’as a free man are embodied and protected from invasion 
by the State under clause (1) of Article 19, the powers of State regulation of those 
freedoms in public interest being defined in relation to each of those freedoms by 
clauses (2) to (6) of that article, while rights of private property are separately 


1, (1946) F.L.J. 41 : (1946) 1 M.L.J. 423 : 1946 F.G.R. 1 (F.C.), 
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dealt with and their protection provided for in Article 31, the cases where social 
control and regulation could extend to the deprivation of such rights being indicated 
in paragraph (ii) of sub-clause (b) of clause (5) of Article gt and exempted from 
liability to pay compensation under clause (2). On this view, no question of 
correlating Article 1g (1) g with Article 31 could arise and the analogy of Gopalan’s 
case! has no application. On this view, the question whether section 7 of the amending 
Act is a reasonable restriction on the exercise of the respondent’s right to the property 
purchased by him could not also arise, as clause (5) of Article 19 could then have 
reference only to disabilities of the kind already mentioned. 


Turning next to the contention based on Article 31 (1), it was put thus in the 
language of Das, J., in Chiranjit Lal Choudhury’s case? which the learned Attorney- 
General fully adopted: | 


“Article 31 (2) formulates the fundamental right in a negative form prohibiting the deprivation 
of property except by authority of law. It implies that a person may be deprived of his property 
by authority of law. Article 31 (2) prohibits the acquisition or taking possession of property for a 
public purpose under any law, unless such law provides for payment of compensation. It is sugges- 
ted that clauses (1) and (2) of Article g1 deal with the same topic, namely, compulsory acquisition or 
taking possession of property, clause (2) being only an elaboration of clause (1). There appear to 
me to be two objections to this suggestion. If that were the correct view, then clause {D must be 
held to be wholly redundant and clause (2), by “itself, would have been sufficient. In the next 
place, such a view would exclude deprivation of property otherwise than by acquisition or taking 
of possession. One can conceive of circumstances where the State may have to deprive a person of 
his property without acquiring or taking possession of the same. For example, in any emergency, 
in order to prevent a fire spreading, the authorities may have to demolish an intervening building, 
This deprivation of property is supported ii the United States of America as an exercise of ‘ police 

ower’. ‘This deprivation of property 1s different fiom acquisition or taking of possession of property 
which goes by the name of ‘eminent domain’ in the American law. The construction suggested 
implies that our Constitution has dealt with only the law of ‘eminent domain’, but has not provided , 
for deprivation of property in exercise of ‘police powers’. I am not prepared to adopt such cons- 
truction, for I do not feel pressed to do so by the language used in Article 31. On the contrary, the 
language of clause (1) of Article 31 is wider than that of clause (2), for deprivation of property may 
well be brought about otherwise than by acquiring or taking possession of it. I think clause (1) 
enunciates the general principle that no person shall be deprived of his property except by authority 
of law, which, put in a positive form, implies that a person may be deprived of his property, provided 
he is so deprived by authority oflaw. No question of compensation arises under clause (1). e effect 
of clause (2) is that only certain kinds o amasan of property, namely, those brought about by 
acquisition or taking possession of it, will not be permissible under any law, unless such law provides 
for payment of compensation. If the deprivation of property is brought about by means other than 
acquisition or taking possession of it, no compensation is 1equired, provided that such deprivation 
is by authority of law.” ve 
. . . . . Ld 
I have made this lengthy extract in order to avoid possible unfairness in sum- 
marising it. These observations were made while rejecting an argument of the 
petitioner in that case, which, however, the learned Judge decided in his favour 
on another point, and are thus purely obiter. With all respect to my learned brother 
I am unable to share the view expressed by him. He reads clauses (1) and (2) 
as mutually exclusive in scope and content,—clause (2) imposing limitations only 
on two particular kinds of deprivation of private Pee: namely, those brought 
about by acquisition or taking possession thereof, and clause (1) authorising all 
other kinds of deprivation with no limitation except that they should be authorised 
by law. There are several objections to the acceptance of this view. But the 
most serious of them all is that it largely nullifies the protection afforded by the 
Constitution to rights of private property and, indeed, stultifies the very conception 
of the “ right to property” as a fundamental right. For, on this view, the State, 
acting through its legislative organ, could, for instance, arbitrarily prohibit a person ' 
from using bis property, or authorise its destruction, or render it useless for him, 
without any compensation and without a public purpose to be served thereby, as 
these two conditions are stipulated only for acquisition and taking possession under 
clause (2). Now, the whole object of Part III of the Constitution is to provide 
rotection for the freedoms and rights mentioned therein against arbitrary invasion 
by the State, which, as defined by Article 12 includes the Legislatures of the country. 


rd 





1. S.C.J. 174 : (1950) 2 M.LJ. 42: 2 (1951) S.G.J. 29 : 1950 S.G.R. 869, 924 
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It would be a?startling irony if the fundamental rights of property were, in effect, 
to be turned by construction into an arbitrary power of the State to deprive a person 
of his property without compensation in all ways other than acquisition or taking 
possession of such property. If the Legislatures were to have such arbitrary power, 
why should compensation and public purpose be insisted uponein connection with 
what are termed two particular forms of deprivation ? What could be the rational 
principle underlying this differentiation ? To say that clause (1) defines the 
‘ police power ” in relation to rights of property is no satisfactory answer, as the 
same power could as well have been extended to these two particular kinds of depri- 
vation. Such extension would at least have avoided the following anomaly : 
-compensation is paid to indemnify the owner for the loss of his property. It 
could make no difference to him whether such deprivation was authorised under 
clause (1) or clause (2). In either case his property would be gone and he would 
‘suffer loss. It would matter little to him what happened to the property after he 
was deprived of it—whether it was used for a public purpose or was simply destroy- 
ed without any public purpose being served. In fact, he could more readily re- 
concile himself to the loss forced upon him if he found his property being used 
for the public benefit ; for, in that case, he would be participating in that bene- 
fit as a member of the public. But that consolation would be denied to him by 
deprivation under clause (1), which makes his loss all the more grievous. But, 
according to Das, J.’s reading of that clause, the Constitution-makers have provided 
for no indemnification of the expropriated owner. Why ? Because, it is said, 
deprivation under clause (1) is an exercise of “ police power ”. This, to my mind, 
is fallacious. You first construe the clause as conferring upon the State acting 
through its Legislature unfettered power to deprive owners of their property in 
all other cases except the two mentioned in clause (2), and then seek to justify such 
sweeping and arbitrary power by calling it “ police power’. According to Das, 
J., clause (1) was designed to confer “ police power ” on the State to deprive persons 
of their property by means other than acquisition or taking possession of such pro- 
perty. He would read the clause in a positive form as implying that a person 
may be deprived of his property by authority of law. In other words, the framers 
of our Constitution, who began Part III by formulating the fundamental rights of 
individuals against invasion by the Legislatures in the country, ended by formulating 
the right of the Legislatures to deprive individuals of their property without com- 
pensation ! 


Speaking of police power, as‘applied to personal liberty, Prof. Willis says! : 

“ There are two main requirements for a proper exercise of the police power—(1) there must be 
a social interest to be protected which is more important than the social interest in personal liberty, 
and (2) there must be, as a means for the accomplishment of this end, something which bears a 
substantial relation thereto.” 

This statement is equally true of police power as applied to private property. 
This is recognised and given effect to in clauses (2) to (6) of Article 19 which delimit 
the regulative power of the Legislatures as applied to the freedoms enumerated 
in clause (1) of that article including the freedom referred to in sub-clause (f). 
But clause (1) of Article 31 imposes no such limitations. Why should-such absolute 
power be conferred on the Legislature in relation to private property, whereas 
the exercise of restrictive power under clauses (2) to (6) of Article 19 is carefully 
limited to specified purposes and to the imposition of only reasonable restrictions in 
each of those cases? Could it have been intended that, while restrictions imposed 
‘on the freedoms mentioned in clause (1) of Article 19 should be reasonable and in 
public interest, deprivation of property, except in the two cases provided for in 
clause (2) of Article 31, need not be reasonable nor for the public benefit ?/ To say 
that the requirement of “ authorisation by law ” was considered sufficient limitation 
in all other cases of deprivation takes no note of the fact that in the case of restric- 
tions under’ clauses (2) to (6) of Article 19 also, their authorisation could only be 
by law and yet other limitations have been imposed. In fact, authorisation by 
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law can obviously be no limitation on the Legislature, and “ police power ”, as 
developed in the American case law, is essentially a legislative power. 


Now, what is this “ police power” and how does the Constitution of India 
provide for its exercise by the State ? Referring to the doctrine of police power 
in America, I said’in A. K. Gopalan’s case! : 


“ When that power (legislative power) was threatened with prostration by the excesses of due 
process, the equally vague and expansive doctrine of ‘police power’ i.e., the power of Govern- 
ment to regulate private rights in public interest was evolved to counteract such excesses.” 

And Das, J.,* said that the content of due process of law had to be narrowed 
down by the “ enunciation and application of the mew doctrine of police power ` 
as an antidote or palliative to the former ”. This Court held in the aforesaid case 
that the framers of our Constitution definitely rejected the doctrine of due process 
of law. Is it to be supposed that they accepted the “antidote ” doctrine o police 
power and ‘embodied it in clause (1) of Article 31 as a specific power conferred’ 
on the Legislatures to deprive persons of their property ? The suggestion seems 
unwarranted and, indeed, contrary to the scheme of our Constitution. That 
scheme, in marked contrast with the Constitution of America, is to distribute legis- 
latiye powers among the Union and the State Legislatures according to the Lists 
of the Seventh Schedule and among such powers was included the power of “ acqui- 
sition or requisitioning of property ” for Union and State purposes in Entry No. 33 
of List I and No. 36 of List II respectively. Thus, what is called the power of 
eminent domain, which is assumed to be inherent in the sovereignty of the State 
according to Continental and American jurists and is accordingly not expressly 
provided for in the American Constitution, is made the subject of an express grant 
in our Constitution. Having granted the power in express terms, the Constitution 
defines in Article 31 the limitations on the exercise thereof as constituting the funda- 
mental right to property of the owner, all fundamental rights of the people being 
restraints on the State, (see observations at page 198 in Gopalan’s case!). But the 
power of social control and regulation of private rights and freedoms for the common 
good being an essential attribute of a social and political organisation otherwise 
called a State, and pervading, as it does, the entire legislative field, was not ecially 
provided for under any of the Entries in the Legislative Lists and was lek to be 
exercised, wherever desired, as part of the appropriate legislative power. Even 
where such regulative powers are defined and delimited, as for instance in clauses 
(2) to (6) of Article rg in relation to the rights and freedoms specified in clause (1) 
the powers themselves are left to be exercised under laws made with respect to 
those matters. For example, the power of social control and regulation as applied. 
to freedom of speech and expression is exercisable under a law made with respect 
to Entry No. 1 of List II (Public Order) or Entry No. 39 of List III Newspapers 
books and printing presses) and in relation to a freedom not falling under clause (1) 
of Article 19, like the freedom to drink or to eat what one likes, such freedom can 
be restrained or even prohibited under a law made with reference to Entry No. 8 
of List II (Intoxicating liquors, etc.) or Entry No. 19 of List III (Drugs and poisons). 
Thus the American doctrine of police power as a distinct and specific legislative 
power is not recognised in our Constitution and it is therefore contrary to the Scheme 
of the Constitution to say that clause (1) of Article 31 must be read in positive 
terms and understood as conferring police power on the Legislature in relation to: 


rights.of property. I entirely agree with the obserVations of Mukherj Je 
Chiranjit Lals case? that erjea, J., in 


‘In interpreting the provisions of our Consituttion we should go by the plain words used 
the Constitution-makers and, the importing of expressions like ‘ police power Whine a aal br 


. : la * : . 
H definite connotation in American law, can only make the task of interpretation more 
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The correct. approach, in my opinion, to the interpretation of Article 31 is to 
bear in mind the context and setting in which it has been placed. As already 
stated, Part III of the Constitution is designed to afford protection to the free- 
doms and rights mentioned therein against inroads by the State which includes 
the Legislatures as well as the executive Governments in the country. Though, 
as pointed out in A. K. Gopalan’s case! citing Eshugbayi Eleko v. Officer Administering the 
Government of Nigeria? protection against executive action is not really needed under 
systems of Government based on British jurisprudence according to which no 
member of the executive can interfere with the liberty or property of a subject 
xcept in pursuance of powers given by law, our Constitution-makers, who were 
; ing a written Constitution, conferred such protection explicitly by including 

the executive governments of the Union and the States in the definition of “ the 
State” in Article 12. A fundamental right is thus sougħt to be protected not only 
against the legislative organ of the State but also against its executive organ. The 
Ppor of-Article 31, it 1s hardly necessary to aa is not to decląre the right 
of the State to deprive a person of his property but, as the heading of the article 
shows, to protect the “right to property” of every person. But how does the 
article protect the right to property ? It protects it by defining the limitations 
on the power of the State to take away private property without the consent of the 
owner. It is an important limitation on that power that legislative action is a 
pre-requisite for its exercise. As pointed out by Cooley, 

“ The right to appropriate private property to public uses lies dormant in the State, until 
legislative action is had, pointing out the occasions, the modes, conditions and agencies for its 
appropriation. Private property can only be taken pursuant to law ”3 
In England the struggle between prerogative and Parliament having ended 
in favour of the latter, the prerogative .right of taking private property became 
merged in the absolutism of Parliament, and the right to compensation as a funda- 
mental right of the subject does not exist independently of Parliamentary enact- 
ment. e result is that Parliament alone could authorise interference with the 
enjoyment of private property. Blackstone also says that it is the Legislature alone 
that can interpose per compel the individual to part with his property*. It is this 
limitation which the framers of our Constitution have embodied in clause (1) of 
Article 31 which is thus designed to protect the rights to property against depri- 
vation by the State acting through its executive organ, the Government. Clause (2) 
imposes two further limitations on the Legislature itself. It is prohibited from 
making a law authorising expropriation except for public gor) ae and on payment 
of compensation for the inj sustained by the owner. ese important limi- 
tations on the power of the State, acting through the executive and legislative 
o , to take away private property are designed to protect the owner against 
arbitrary deprivation of his property. Clauses (1) and (2) of Article 31 are thus 
not mutually exclusive in scope and content, but should, in my view, be read together 
and understood as dealing with the same subject, namely, the prosecution of the right 
to property by means of the limitations on the State power referred to above, the 
deprivation contemplated in clause (1) being no other than the acquisition or taking 
possession of property referred to in clause (2). : 

Much argument was expended to show that clause (2) dealt only with iwo 
specified modes of depriving a person of his property, namely, acquisition and 
Tequisitioning and could not, therefore, be considered to be a mere elaboration 
of clause (1), which referred to deprivation generally. It was submitted that clause 
(2) should be read with Entry No. 33 of List I, No. 36 of List II and No.°42 of List 

I, each of which refers to acquisition or requisitioning of property and to no 
other mode of deprivation. It was also pointed out that sub-section (2) of section 299 
of the Government of India Act, 1935, as well as Entry No. g of List II of the Seventh 
Schedule thereof referred only to compulsory acquisition of land for public purposes 


x. (1950)8.C.J. 174: (1950) 2 M.L.J.42: `3. Constitutional Limitations, Vol. II, `p. 
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‘and it was not until the Bombay High Court held in Tan Bug Taim and others v. 

The Collector of Bombay_ and Ors.1 that Rule 75-A of the Defence of India Rules 
-under which a property situated in Bombay was requisitioned was ultra vires on 
the ground that Entry No. g of List II did not confer on the Legislature the power 
of requisitioning, that such power was conferred on the Central Legislature by 
the India (Proclamations of Emergency) Act, 1946 (9 and 10 Geo. V, Ch. 23). 
Attention was drawn to the Regulations and Acts relating to compulsory ‘acqui- 
sition of land in this country including the Land Acquisition Act, 1894, all of which 
provided for the vesting of the property acquired in the Government or in one of its 
officers, and it was suggested that the framers of our Constitution, who must have 
been aware of the difficulties arising out of the lacuna in the Government of India 
Act, 1935, in regard to the power of requisitioning, added the words “ taken pos- 
session of” in clause (2) and the word “ requisitioning” in the Entries referred 
to above. It was, therefore, urged that the words “ acquired” or “ taken pos- 
session of” should not be taken to have reference to all forms of deprivation of 
private property by the State. 


I see no sufficient reason to construe the words “ acquired or taken ession °” 
used in clause (2) of Article 31 in a narrow technical sense. The Constitution 
marks a definite break with the old order and introduces new concepts in regard 
to many matters, particularly those relating to fundamental rights, and it cannot 
be assumed that the ordinary word “ acquisition’ was used in the Constitution 
in the same narrow sense in which it may have been used in pre-Constitution 
legislation relating to acquisition of land. These enactments, it should be 
noted, related to land, whereas Article 31 (2) refers to moveable property as well, 
as to which no formal transfer or vesting of title is necessary. Nor is there any war- 
rant for the assumption that “‘ taking possession of property ” was intended to mean 
the same thing as “ requisitioning property ” referred to in the Entries of the Seventh 
Schedule. If that was the intention, why was the word “ requisitioning’ not 
used in clause (2) as well? It is fallacious to suggest that unless “ taking pos- 
session ” is synonymous with “ requisitioning,” the power to make a law authorising 
the taking of possession of property would be lacking because no Entry in any of 
the Lists of the Seventh Schedule confers that power. A specific Entry in the 
legislative Lists is no more necessafy for conferring such power than for conferring 
power to make a law authorising deprivation of property which clause (1) of Article 31, 
postulates. (See observations in P. D. Shamdasant v. Central Bank of India*.) ‘The 
word “ acquisition ” ig not a term of art, and it ordinarily means coming into 
possession of, obtaining, gaining or getting as one’s own. It is in this general sense 
that the word has been used in Articles 9, 11 and 1g (1) (f) and not as implying 
any transfer or vesting of title. In Minister of State for the Army v. Dalziel, a full 
Bench of the High Court of Australia had to construe the scope of the legislative 

wer with respect to “ acquisition ”? of property conferred on the Commonwealth 
Parami by section 51 (xxxi) of the Australian Constitution (63 & 64, Vic., Ch. 
12), and the Court decided by a majority that the power included the power to 
take possession of property for a temporary purpose for an indefinite period. To 
say that acquisition implies the transfer and vesting of title in the Government is to 
overlook the real nature of the power of the State as a sovereign acting through 
its legislative and executive organs to appropriate the prapeity Gis subject without 
his consent. When the State chooses to exercise such power, it creates title in itself 
rather than acquire it from the owner, the nature and extent of the title thus created 
depending’ on the purpose and duration of the use to which the property appropriated 
is intended to be put as disclosed in the law authorising its acquisition. ‘No formula 
of vesting is necessary. As already stated, in the case of moveable property no 
formal transfer or vesting of title apart from seizing it could have been contemplated. 
And what is more, clause (5) (6) (ii) of Article 31, which excepts any law made in 
future “ for the prevention of danger to life or property?’ from the operation of 
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clause (2) shows that the latter clause, but for such exception, would entail liability 
to pay compensation for deprivation by destruction, which must therefore be taken 
to within the scope of clause‘(2), for a law made for the prevention of danger 
to life or property may often have to provide for destruction of the property appro- 
priated. I am of opinion that the word “ acquisition ” and its grammatical varia- 
tions should, in the context of Article 31 and the Entries.in the Lists referred to 
above, be understood in their ordinary sense, and the additional words “ taking 
possession of” or “ requisitioning ” are used in Article 31 (2) and in the Entries 
respectively, not in contradistinction with, but in amplification of the term “ acqui- 
sition,” so as to make it clear that the words taken together cover even those kinds 
of deprivation which do not involve the continued existence of the property after 
it is acquired. They would, for instance, include destruction which implies the 
reducing into possession of the thing sought to be destroyed as a necessary step to 
that end. The expression “ earn possession °? can only mean taking such pos- 
session as the property is susceptible of and not actual physical possession, as ‘* the 
interest in, or in any company owning, any commercial or industrial undertaking,” 
which is expressly included in clause (2) of Article 31, is not susceptible of any actual 
physical occupancy or seizure. It is, however, unnecessary here to express any 
concluded opinion on the precise scope and meaning of the expression “shall be 
taken possession of or acquired ” in clause (2) except to say that it does not admit 
of being construed in the same wide sense as the word “ taken ” used in the Fifth 
Amendment of the American Constitution, but implies such an appropriation of 
the’ property or abridgement of the incidents of its ownership as would amount 
to a deprivation of the owner. Any other interference with enjoyment of private 
property short of such appropriation or abridgement would not be compensable 
under Article 31 (2). i 


It will now be seen that the two objections raised by Das, J., to the view ex- 
pressed above, namely, that clauses (1) and (2) must be read together and under- 
stood as dealing with the same topic, are really baseless. The first objection is 
that clause (1) would then be redundant. It would not be so, because it embodies 
one of the three important limitations on the exercise of the State power of depri- 
vation of private property, namely, the necessity for the legislative action as a 
condition precedent to the exercise of the power and constitutes a protection against 
the executive organ of the State. The second objection that the State’s power in 
an emergency to deprive a person of his property without payment of compen- 
sation, as for example, to demolish an intervening building to prevent a conflagration 
from spreading, would be excluded is equally baseless. es of that kind, as’ 
we have seen, would fall within the exception in clause (5) (b) (ii), and no 
compensation would be payable for the loss caused by the destruction of pro- 
perty authorised under that clause. The learned Attorney-General suggested 
that sub-clause (b) was inserted ex abundante cautela as even without it no one could 
have supposed that a law of the kind mentioned in that sub-clause would fall under 
clause in, ‘There could have been no doubt, for instance, that the power of 
taxation referred to in paragraph (i) of that sub-clause was a distinct power. It 
is difficult to appreciate this argument. If the exceptions in sub-clause (b) were 
so obvious that they need not have been explicitly provided for, then equally must 
the second objection of Das, J., fall to the ground. To say that sub-clause (b) is 
introduced by way of abundant caution is not to do away with the exceptions 
but to emphasise their existence aliunde. Whether it was considered necessary 
to provide expressly that destruction of private property under emergency .con- 
ditions entails no liability to pay compensation or whether the State’s power to do 
so was so well established that sub-clause (b) (ii) was really unnecessary and must be 
taken to have been inserted ex abundante cautela, in either view, the second objec- 
‘tion must equally fail. The fact is that all the cases referred to in sub-clause (b) are 
different forms of deprivation of property, and, as difficulties of construction might 
arise in a written constitution if they are not expressly. and specifically excepted from 
the requirement under clause (2) as to payment of compensation, the framers have 
thought it necessary to insért clause (5) (5), >. gr fe ee ee 
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- Where was the necessity, it was dsked, to provide in clause (1) of article 31 for 
protection against the executive government in he matter of Pe vate! acqui- 
‘sition of property by the State, as no such protéction is provided for in the case 
‘of the regulative powers exercisable under Article 19 (2) to (6)? The answer is + 
the same need apparently which dictated the enactment of Article 265 providing 
for similar protection in the matter of taxation. In any case, this would be no 
more of an objection, if it be an- objection, to the view I have indicated above than 
to the other view which also recognises the necessity for legislative action before a 
person could be deprived of his property. ; 


Attention was called to Article 38 as showing that one of the goals set by the 
Constitution was the promotion of social welfare, and it was urged that the attain- 
ent of that object as well as the growing complexities of modern conditions of 
tite must call for an expanding power of social control and regulation, particularly 
in the sphere of the enjoyment of private property and that the exercise of sach 
power without entailing liability to pay compensation ought not to be confined 
within the narrow limits specified in Article 31 (5) (b). This is a misconception. 
In the first place, social welfare is not inconsistent with the ownership of private 
property andl does not demand arbitrary expropriation of such property ty the 
State without compensation. On the other hand, as pointed out by Blackstone : 
“The public good is in nothing more essentially’ interested than in the protection 
of every individual’s private rights as modelled by the municipal law.”1 This is 
not an antiquated view. So modern a document as the De tion of Human 
Rights in the United Nations has specifically provided for the protection of private 
property by including the clause “ no one shall be arbitrarily deprived of his pro- 
perty” in Article 17, and the framers of our Constitution have evidently proceeded 
on that view. Secondly, the argument also overlooks that clause (5) (b) was not 
intended to define and does not define exhaustively the power of control and 
regulation in relation to rights of private property. It only limits the purposes for 
which the power could be exercised without liability to pay compensation, though 
its exercise results in deprivation of property in the sense already explained. But 
where its exercise does not involve deprivation of property, no question of paying 
compensation would arise, and the legislatures in the country would, as already 
indicated, be free to enact laws providing for the exercise of such power within the 
fields marked out for them in the islative Lists. There is, therefore, no room 
for the apprehension that Article 31 (5) (6) would unduly cramp social control and 
regulation of private property for the public good or would lead to any alarming 
consequences to the safety of the community. 


_ But why all this ado, it was asked, about protection against deprivation of pro- 
perty by legislative action ? There is no such protection provided in the Consti- 
tution against deprivation of property by the Legislature exercising the power of 
‘taxation. Why then complain if there is no protection against the Legislature 
authorising deprivation of property without compensation under Article 31 (r) ? 
Our constitution-makers, it was said, trusted the Legislature, as the people of Great 
Britain trust their Parliament which protects the lishman’s right to property. 
In ultimate,analysis, is not well-informed and organised public opinion the true and 
effective protection against arbitrary action of the Legislature? The argument 
has no force. So far as the power of taxation is concerned, the Constitution recog: 
‘nises no fundamental right to inimunity from taxation and that is why presumably 
no constitutional protection is provided against the exercise of that power. But 
fundamental rights under the Constitution stand on a different footing. Indeed, 
the ent is a bold challenge to the policy of including a declaration of such 
xights in Part III of the Constitution. - In Gopalan’s case*, I said: _ an 

-. Madison (who played-a prominent partin framing the First Amendment of the American Con- 
stitution) pointing out the distinction, due to historical reasons, between the American and the 
British ways of zsecuring.“‘ the great and estential rights of the people ”’, observed : *‘ Here they are 
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secured not by law paramount to prerogative but by Constitutions paramount to laws”. This has 
been translated into positive law in Part III of the Indian Constitution. 


There have always been two schools of opinion regarding thé efficacy of a 
‘declaration of fundamental rights in a constitution. Britain never believed in a 
formal declaration of such rights. Referring to the demand of the Indian Delega- 
tion that the Parliamentary Bill which was later passed as the Government of Indi 
Act, 1935, should embody certain fundamental rights, the Joint Parliamentary 
Committee observed! : 


- The question of so-called fundamental rights, which was much discussed at the three Round 
Table Conferences, was brought to our notice by the British India Delegation, many members of 
which were anxious that the new constitutidn should contain a declaration of rights of different kinds 
or reassuring minorities for asserting the Salty of all persons before the law, and for other like pur- 

3 and we have examined more than: one list of such rights which have been compiled. The 
Statutory Commission observe with reference to this subject: ‘ We are aware that such provisions 
have been inserted in many Constitutions, notably in those of the Europdan States formed after the 
war. Experience, however, has not shown them to be of any great practical value. Abstract de- 
clarations are useless unless there exist the will and means to make them effective’. With these obser- 
vations we entirely agree ; and a cynic might indeed find plausible arguments, in the history during 
the last ten years of more than one country, for asserting that the most effective method of ensuring 
ie destruction of a fundamental right is to include a declaration of its existence in a constitutional 

trument. 


But the American view is different. Answering a similar objection to the inclusion 
of a Bill of Rights in the American Constitution, Jefferson said : 


But though it is not absolutely efficacious under all circumstances, it is of great potency alwa 
and rarely inefficacious. A brace the more will often keep up the building which would have fallen 
with that brace the less. There is a remarkable difference between the characters of the inconveni- 
ences which attend a declaration of rights, and those which attend the want of it. The inconveniences 
of the declaration are, that it may cram government in its useful exertions. But the evil of this is 
short-lived, moderate, and rep: le, The inconveniences of the want of a declaration are perma- 
nent, afflictive, and irreparable. They are in constant progression from bad to worse. The execu- 
tive in our governments, is not the sole, it is scarcely the principal, object of my jealousy. The tyranny 
of the legislatures is the most formidable dread at present, and will be for many years. (Quoted in 
Cooley’s “ Constitutional Limitations,” 8th Edn., Vol. I, p. 595.). 


It is obvious that the framers of our Constitution shared the American view 
and included Part ITT in the Constitution of India. It is, therefore, a wrong approach 
to construe the articles of Part III by pointing to the British way, which is more a 
traditional than a constitutional way, of protecting the rights and liberties of the 
individual by making Parliament supreme. 


On this view of the meaning and effect of Article 31, the question is whether 
section 7 read with section 4 of the amending Act infringes the fundamental right 
of the respondent under that Article. These provisions by their retrospective ope- 
ration undoubtedly abridge the respondent’s rights of property by nullifying one 
of the incidents of the estate purchased by him at the revenue sale, namely, the 
right to annul certain kinds of under-tenures and evict certain classes of under- 
tenants in occupation of portions of the estate. Does such abridgment amount 
to deprivation of popar within the meaning of Article 31 as interpreted above, 
and, if so, does it fall within the exception in clause (5) (b) (ii) of that Article ? 


Now, the word “property” in the context of Article 31 ‘which is designed to 
Protect private property in all its forms, must be understood both in a corporeal 
sense as having reference to all those specific things that are susceptible of private 
appropriation and enjoyment as well as in its juridical or legal sense of a bundle 

rights which the owner can exercise under of the municipal law with t to 
the user and enjoyment of those things to the exclusion of all others. This wide 
connotation of the term makes it sometimes difficult to determine whether an impugn- 
ed law is a deprivation of property within the meaning of Article 31 (2) for, any 
restriction imposed on the use and enjoyment of property can be regarded as a depri- 
-sation of one or more of the rights theretofore exercised by the owner. The American 
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Courts haye experienced similar difficulty in deciding whether a given statutory 
abridgment of the rights of the owner is an exercise of the “ police power ” for 
which no compensation can be claimed, or a “ taking” of property within the 
meaning of the Fifth Amendment clause “ nor shall private property be taken for 
public use without just compensation.” “ The general rule at least ” said Holmes, J., 
in delivering the majority opinion in Pennsylvania Coal Co. v. Mahon}, “ is that while 
property may be regulated to a certain extent, if regulation goes too far, it will be 
recognised as a taking.” The vague and expansive doctrine of “ police power ” 
and the use of the term “ taken ” in the Fifth Amendment construed in a very wide 
sense so as to cover any injury or damage to property, coupled with the equally 
vague and expansive concept of “ due process,” allow a greater freedom of action 
to the American Courts in accommodating and adjusting, on what may seem’ to 
them a just basis, the conflicting demands of police power and the constitutional 
prohibition of the Fifth Amendment. Under the Constitution of India, however, 
such questions must be determined with reference to the expression * taken possession 
of or acquired ” as interpreted above, namely, that it must be read along with the 
word “ deprived ” in clause (1) and understood as having reference to such sub- 
stantial abridgement of the rights of ownership as would amount to deprivation of 
the owner of his property. No cut and dried test can be formulated as to whether 
in a given case the owner is “ deprived” of his property within the meaning of 
Article 31 ; each case rnust bé decided as it arises on its own facts. Broadly speaking 
it may be said that an abridgement would be so substantial as to amount to a depri- 
vation within the meaning of Article 31, if, in effect, it withheld the property from 
the possession and enjoyment of the owner, or seriously impaired its use and enjoy- 
ment by him, or materially reduced its value. 


The learned Judges of the High Court did’not consider the case from this point 
of view. As has been stated, they applied Article 19 (1) (f) and (5) and held that 
section 7 of the amending Act, by its retrospective operation imposed on the res- 
pondent’s enjoyment of the property purchased by him at the revenue sale res- 
trictions which were not reasonable. That view, for reasons already indicated 
cannot be accepted and the matter has to be looked at from the point of view of 
Article 31 as interpreted above. A comparison of the scope and effect of the old 
section 37 with section 37 which is substituted in its place by section 4 of the amending 
Act and which section 7 shows to be clearly retrospective, discloses that, although 
the right of a purchaser to annul under-tenures and evict under-tenants is curtailed 
by the new section 37 by enlarging the scope of the exception in the old section, it 
entitles the purchaser, as a countervailng advantage, to enhance the rent payable 
by the tenure holders and tenants newly brought within the exception. The 
purchaser is left free in other respects to continue in enjoyment of the property 
as before. In other words, what the amending Act seeks to do is to enlarge the 
scope of the protection provided by the exception in the old section, as it was found 
to be inadequate, while conferring certain compensating benefits on the purchaser. 
This amendment is in line with the traditional tenancy legislation in this country 
affording relief to tenants whenever the tenancy laws were found, due to changi 
conditions, to operate harshly on the tenantry. I find it difficult to hold that the 
abridgement sought to be effected retrospectively of the rights of a purchaser at a 
revenue sale is so substantial as to amount to a deprivation of his property within 
the meaning of Article 31 (1) and (2). No question accordingly arises as to the 
applicability of clause (5) (b) (ii) to the case. 


In the result, the appeal is allowed and the judgment of the High Court is set 
aside. The first respondent will pay the costs . of this appeal incurred by the 
appellant here and in the lower Court. 


Mehrchand Mahajan, 7—For reasons given in my Judgment in” Dwarkadas 
Shrinivas v. Sholapur Spinning and Weating Mills, Ltd.? I agree with 
my Lord the- Chief Justice in his construction of Article 31 of the 
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Constitution. I also concur in the conclusions reached by him, and in his deci- 
sion of the appeal. : oo 


Das, F.—I agree that this appeal must be allowed but I have arrived at this. 
conclusion by a different process of reasoning. As the arguments advanced before- 
us have raised very important constitutional issues it is only right that I should give 
the reasons for my decision in some detail. 


The facts and circumstances leading up to the present appeal are as follows : 


At a revenue sale held on the gth January, 1942, the respondent Subodh 
Gopal Bose purchased the entire Touzhi No. 341 recorded in the collectorate of 
the permanently settled district of 24-Parganas in West Bengal. At the date of 
that sale the auction-purchasers at a revenue sale had, under section 37 of the 
Bengal Land Revenue Sales Act, 1859, as it then stood, certain rights as therein 
mentioned. That section ran thus : 

“37, The ae of an entire estate in the permanently-settled districts of Bengal, Bihar and 
Orissa, sold under this Act for the recovery of arrears due on account of the same shall acquire the 
estate free from all encumbrances which may have been imposed upon it after the time of settlement; 
and shall be entitled to avoid and annul all under-tenures and forthwith to eject all under-tenants,. 
with the follofing exceptions :— 

First—Istimrari or mukarrari tenures which have been held at a fixed rent from the time of the 
permanent settlement. vs 

Secondly—Tenures existing at the-time of settlement which have not been held at a fixed rent}. 

d Provided always that the rents of such tenure shall be liable to enhancement under any law 
for the time being in force for the enhancement of the rent of such tenures. : 

Thirdly—Talukdari and other similar tenures created since the time of settlement and held im- 
mediately of the proprietors of estates and farms for terms of years so held, when such tenures and 
farms have been duly registered under the provisions of this Act. 

Fourthly—Leases of lands whereon dwelling houses, manufactoriesor other permanent buildings. 
have been erected, or whereon gardens, plantations, tanks, wells, canals, places of worship or burning 
or burying grounds have been made, or wherein mines have been sunk. 


And such a purchaser as is aforesaid shall he entitled to proceed in the mannerprescribed by any 
law for the time being in force for the enhancement of the rent of anyland coming within the fourth 
class of exceptions above made, if he can prove the same to have beentheld at what was originally 
an unfair rent, and if the same shall not have been held at a fixed rent, equal to the rent of good arable- 
land, for a term excetding twelve years; but not otherwise; 


Provided always that nothing in‘this section contained shall be construed to entitleany such 
urchaser as aforesaid to eject any rayat having a right of occupancy at a fixed rent or at a rent assessa-- 
le according to fixed rules under the laws in force, or to ce therent of any such raiyat other- 

wise than in the manner prescribed by such laws, or otherwise than the former proprietor irrespec- 
tively of all engagements made since the time of settlement, may have been entitled to do ”. 


In exercise of his rights under the section set out above the respondent Subodh 
Gopal Bose annulled all under-tenures and tenancies appertaining to the said 
Touzhi and on the 18th March, 1946, instituted a suit, being Title Suit No. 35 of’ 

` 1946, in the Fourth Court of the Subordinate Judge at Alipore, 24-Parganas, for 
the ejectment of respondents Nos. 2 to 6, claiming that he was entitled to recover 
n of the lands in suit by virtue of the rights conferred on him by section 37. 
e respondent No. 2, who was the defendant No. 1, alone contested the suit. His. 
defence was inter alia that he was a raiyat and as such protected by the proviso to- 
po 37- He also claimed protection under the fourth BITAG to that section. 
e learned Subordinate Judge whọ tried the suit delivered his judgment on the 
14th February, 1949. By that judgment he overruled the contentions of the 
contesting defendant and passed a decree for ejectment against him. He dismissed 
the suit against the other defendants (who are now respondents Nos. 3 to 6), holding 

that they were not necessary parties to the suit. i 


On the 25th March, 1949, the respondent No. 2 preferred an appeal, being 
Title Appeal No. 252 of 1949, before the District Judge at Alipore, 24-Parganas. 
That appeal was transferred -to the Court of the Additional District Judge for- 
hearing. While that appeal was pending the West Bengal Legislature passed 
West Bengal Act VII of 1950, called the Bengal Land Revenue Sales (West Bengali 
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Amendment) Act of 1950, which received the assent of the Governor of Bengal on 
the 15th March, 1950, and was published in the Official Gazette on the same day. 


By section 4 of the Amending Act, section 37 of the Bengal Revenue Sales 
Act, 1859, was replaced by a new section the material part of which runs thus : 

“37. Neh The purchaser of an entire estatein the permanently settled districts of West Bengal 

sold under this Act for the recovery of arrears due on account of the same, shall acquire the estate 


free from all encumbrances which may have been imposed after thetime of settlement and shall be 
entitled to avoid and annul all tenures, holdings and leases with the following exceptions : 


(a) tenures and holdings which have been held from the time of the permanent settlement 
either free of rent or at a fixed rent or fixed rate of rent, and 
(b) (i) tenures and holdings not included in exception (a) above made, and 


(ii) other leases of land whether or not for purposes connected with agriculture or horticulture, 
existing at the date of issue of the notification for sale of the estate under this Act : 


Provided that notwithstanding anything contained in any Jaw for the time being in force or 
in any lease or contract no person shall be entitled to hold under such a purchaser as is aforesaid 
any tenure, holding or lease coming within exception (b) above made, free of rent or at a low rent 
or at a rent or rate of rent fixed in perpetuity or for any specified period unless the right so tohold 
has been expressly recognised under any law for the time being in force by any cofapetent civil or 
revenue court ; and the purchaser shall be entitled to proceed in the manner paari by any law 
for the time being in force for the determination of a fair and equitable rent of such tenure, holding 
or lease ¥. 


Section 7 of the-Amending Act provides as follows :— 


(1) (a) Every suit or progeeding for the ejectment of any person from any land in pursuance 
of section 37 or section 52 of the said Act, and 

(b) every appeal or application for review or revision arising out of such suit or proceedings 

sending at the date of the commencement of this Act shall, if the suit, proceeding, appeal or applica- 
tion could not have been validly instituted, preferred or made had this Act been in operation at the 
‘date of the institution, the preferring or the making thereof, abate. 

(2) Every decree passed or order made, before the date of commencement of this Act, for the 
ejectment of any person Eom any landin pursuance of section 37 of section 52 of the said Act shall, 
if the decree or order could not have been validly passed or made had this Act been in operation 
at the date of the passing or making thereof, be void ; 


Provided that nothing in this section shall affect any decree or order in execution whereof the 
possession of the land in ect of which the decree or order was passed or. made, has already been 
delivered before the date of commencement of this Act. 

(3) Whenever ‘any suit, proceeding, appeal or application abates under sub-section (1) or 
any decree or order becomes void under sub-section (2), all fees paid under the Court-fees Act, 1870, 
shall be refunded to the parties by whom the same were respectively paid ”. 


It is quite clear that under thi® section 7 the suit of the respondent Subodh Gopal 
Bose must abate and the decree passed in his favour must become void if that section 
be valid law and intra vires the Constitution of India. 


On the 21st July, 1950, the respondent Subodh Gopal Bose applied before, 
the Additional District Judge before whom the appeal was pending to make a 
reference under Article 228 of the Constitution of India for a decision of the question 
whether the provisions of section 7 were void being ultra vires the Constitution. 
The learned Additional District Judge by his order, dated the 16th September, 
1950, dismissed that application. On the 24th November, 1950, the respondent 
Subodh Gopal Bose applied to the High Court under Article 228 and eventually 
on the 18th December, 1950, the High Court-directed the appeal to be transferred 
to the High Court only for the decision of the constitutional point. The pro- 
prc i were numbered as Reference Case No. 4 of 1950. Notice having been 
-given by the Court to the Advocate-General of Bengal, the State of West Bengal 
appeared on the Reference. On the 22nd March, 1951, the High Court held 
that section 7 imposed an unreasonable restriction on the respondent Subodh 
Gopal Bose’s right to hold property and violated his fundamental right guaranteed 
‘by Article 1g CH (f) read with Article 19 (5) and was, therefore, void under Article 
13 (1). With this finding the High Court sent back ‘thé records to the lower 
appellate Court for disposal of the appeal in the light of that.finding. On the goth 
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November, 1951, the High Court-gave leave to the State of West Bengal to appeal 
to us. Hence the present appeal. 


Section 7 of the Amending Act, the validity whereof is challenged before us, 
in terms, affects pre-existing rights. According to that section every suit or pro- 
ceeding for ejectment under old section 37 and every appeal or application for 
review or revision arising out of such suit or proceeding pending at the commence- 
ment of the Amending Act is to abate if the suit, proceeding, appeal or ‘application 
could not have been validly instituted, referred or made, had the Amending Act been 
in operation at the date of such suit, proceeding, appeal or application. Further, 
every decree passed or order made before the commencement of the Amending 
Act for the ejectment of any person from land in pursuance of old section 37 is 
likewise to become void if such decree or order could not have been validly passed 
or made if the amending Act had been in operation at the date of the decree or 
order. The proviso, however, -saves decrees or orders in execution whereof pos- 
session had been delivered before the commencement of the Amending Act. It is, 
therefore, clear that section 7 affects pre-existing rights by giving, in effect, retros- 
pective operation to section 4 which has substituted, inter alia, the new section 37 
Br the old section 37 of the Act of 1859. A cursory comparison of the language 
of the old section 37 with that of the new section 37 will at once make it clear 
that the substantial right given by the old section to the purchaser to avoid and 
annul under-tenures and to eject.under-tenants is no longer available to him under 
the new section 37.* Although the opening part of the new section 37 purports 
to give to the purchaser the, right to avoid and annul the tenures, etc., that right, 
by reason of the wide sweep of exception (b) has, for all practical purposes, ceased 
to exist. The new section 37 does not deprive the purchaser of the physical pro- 
perty, namely, the estate purchased at the revenue sale and he continues to be 
the owner of that property and can exercise and enforce all the rights which his 
ownership gives him, except that he cannot, By reason of the new section 37, avoid 
or annul the under-tenures, etc., or eject the under-tenants. In other words, 
out of the bundle of rights constituting the ownership acquired by him under the 
old section 37, an item of important right has been taken away, thereby abridging 
or restricting his ownership. The respondent Subodh Gopal Bose contends that 
his fundamental right, under Article 19 (1) (f) of the Constitution, namely, his 
right to hold, that is to say, his right to enjoy and exercise the full rights of ownership 
in relation to the property acquired by him under the old section 37 has been 
violated and, therefore, section 7 which operates retrospectively and gives retros- 


pective operation to the new section 37 is ultra vires the Constitution and is void 
under Article rg (1). 


The learned Attorney-General has not seriously contended that the impugned 
section has not prejudicially affected the right given to the purchaser by the old 
section 37 but he maintains that the abaid eement of the rights of the purchaser 
at a revenue sale brought about by the new section 7 amounts to nothing more 
than the imposition of a reasonable restriction on the exercise of the right con- 
ferred by Article 19 (1} ( J) in the interests of the general public and is perfectly 
legitimate and permissible under clause (5) of that article. The High Court 
repelled the above noted contention and held that the restriction was unreasonable. 
The High Court based its conclusions on three things, namely, (i) the retrospective 
operation of the impugned section, (ii) the absence of any provision for the abatement 
of the purchase price and (iii) the failure of the State to show any reason why the 
impugned section was introduced into the amending Act. The learned Attorney- 
General submits that the first two elements taken into consideration by the High 
Court are wholly irrelevant for the purpose of determining whether the restriction 
imposed was reasonable in the interest of the general public. Ordinarily a statute 
is construed prospectively unless it is made retrospectiveby express words or necessary 
intendment ; but, the learned Attorney-General gubmits, the fact that a statute 
is expressly or by necessary implication made retrospective, does not, by itself, 
furnish any cogent reason. for saying that the statute is prima facie. unfair and, 
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therefore, unreasonable. While I see some force in this argument I am, -never- 
theless, not convinced that the fact of the statute being given retrospective operation 
may not be properly taken into consideration in determining the reasonableness 
of the restriction imposed in the interest of the general public. Nor am I satisfied 
that the loss occasioned to the purchaser by reducing, without any abatement 
‘of the purchase price, an estate in possession into one in reversion may not also be 
taken into account in determining the reasonableness of the restrictions permis- 
sible under Article 19 (5). As said by my Lord the Chief Justice in the State of 
Madras v. V. G. Row): , 


“ It is important in this context to bear in mind that the test of reasonableness, wherever pres- 
cribed, should be applied to each individual statute impugned, and no abstract standard, or general 
pattern of reassiableien can be laid down as applicable to all cases. The nature of the right alleged 
to have been infringed, the underlying purpose of the restrictions imposed, the extent and urgency 
of the evil sought to be remedied thereb , the disproportion of the imposition, the prevailing condi- 
tions at the time, should all enter into the judicial verdict.” 


As regards the third element the High Court has pointed out that no suggestion 
had been made before it that the number of pending suits or proceeding for eject- 
ment of tenants was abnormally large or that there was any other cogent reason 
for introducing the impugned section in the amending Act. Indeed, in the Jater 
case of Iswart Prosad v. N. R. Sen?, a Special Bench of the same High Court, con- 
sisting of three learned Judges including the two who had decided the case under 
appeal before us, has distinguished the very judgment from the one then under 
appeal and in doing so laid great emphasis on the absence of any such suggestion 
in this case. The High Court held that those circumstances were present in the 
later case and accordingly held that the law impugned in the later case was not 
unconstitutional. 


It is, indeed, very unfortunate that several important matters which would 
have assisted the High Court in arriving at a right conclusion as to the reasonable- 
ness of the restrictions imposed by the impugned section were not brought to the 
notice of the High Court. Thus, for example, the Statement of Objects and Reasons 
appended to the Bill which eventually became the amending Act does not appear 
to have been placed before the High Court. The Statement of the Objects and 
Reasons appended to the Bill quite clearly refers to the great hardship caused by the 
application of the old section 37 to a large number of people in the urban area 
and particularly in Calcutta and its suburbs where the then prevailing phenomenal 
increase in land values had supplied the necessary incentive to speculative pur- 
chasers in exploiting that section for unwarranted large-scale eviction and maintains, 
according to the sponsor of the Bill, that such large-scale evictions necessitated 
the enlargement of the scope of protection of that section, with due safeguards for 
the securing of Government revenue. It is well settled by this Court that the 
Statement of Objects and Reasons is not admissible as an aid to the construction. 
of a statute (see Aswini Kumar Ghose v. Arabinda Bose®), and I am not, therefore, 
referring to it for the purpose of construing any part of the Act or of ascertaining 
the meaning of any word used in the Act but I am referring to it only for the limited 
purpose of ascertaining the conditions prevailing at the time which actuated the 
sponsor of the Bill to introduce the same and the extent and urgency of the evil 
which he sought to remedy. Those are all matters which, as already stated, must 
enter into the judicial verdict as to the reasonableness of the restrictions which 
Article 19 (5) permits to be imposed on the exercise of the right guaranteed by 
Article 19 (1) (f). Further, there is another significant fact which does not appear 
to have been pressed on the attention of the High Court. The Bill had been 
introduced in the Legislature on the 23rd March, 1949, and was referred to a 
Select Committee. ‘On the 25th April, 1949, when the Bengal Legislature was 
not in session West Bengal Ordinance No. 1 of 1949 was passed. The two Preambles 
to this Ordinance recited ag follows : : 
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*“ Whereas it is expedient, pending the enactment of further legislation, to provide for the tem- 
porary stay of certain suits, proceedings and appeals in pursuance of the Act: 


And whereas the West Bengal Legislature is not “in session and the Governor is satisfied that 
circumstances exist which render it necessary for him to take immediate action.” 


The fact that an Ordinance had to be passed pending the passing of this Bill and 
the Preambles to the Ordinance do undoubtedly indicate that, in the opinion of 
the authorities, the then prevailing conditions disclosed a serious evil which urgently 
necessitated the taking of immediate action. Further, it appears from the judgment 
delivered by the High Court on the application subsequently made by the State 
for leave to appeal to this Court that a number of cases were pending before the 
Courts in which the same question was involved. This is also a circumstance 
which was not brought to the notice of the High Court before the judgment under 
appeal was pronounced. Finally, in the jidgment under appeal I find no refe- 
rence to the proviso to the new section 37 which enlarges, as it were, by way of 
compensation for the loss of the right of ejectment, the purchaser’s right to clai 
enhancement of rent much beyond the very limited right of enhancement of rent 
which, under the old section, was confined only to the fourth excepted under- 
tenures. Then there is the fact, found by the High Court, that land values had 
gone up so high that auctioh-purchasers could now be found who, even without 
the right to eject the under-tenants, would willingly pay a sum much in excess 
of the arrears of Government revenue which remains constant since the permanent 
settlement. The cumulative effect of the foregoing facts which were not placed 
before the High Court’ much outweighs the consideration of the pecuniary loss 
of the respondent Subodh Gopal Bose as the auction-purchaser and in the cir- 
cumstances the infliction of the loss of the right to eject under-tenants can only 
be regarded as a reasonable restriction permitted by Article 19 (5) to be imposed 
on the exercise of the right guaranteed under Article 19 (1) (f). ` In my judgment 
the reasons for which the High Court declared section 7 of the Amending Act to be 
ulira bires the Constitution are no longer tenable in view of the circumstances now 
before us which were not brought to the notice of the High Court and the decision 
of the High Court cannot, therefore, be sustained. 


An alternative argument, however, has been raised by learned Advocate for 
the respondent Subodh Gopal Bose that the impugned section violates the funda- 
mental right secured to him by Article 31 (2) of the Constitution and is, therefore, 
void under Article 13 (1). The contention, shortly put, is that the right, conferred 
by the old section 37, to avoid and annul the under-tenures and to eject the under- 
tenants is, by itself, “property” and that as the new section 37 has taken away 
that property without having made any provision for compensation therefor the 
impugned section is unconstitutional in that it violates the provisions of Article 31 (2). 


The Bill which eventually became the Bengal Land Revenue Sales (West 
Bengal Amendment) Act, 1950, was introduced in the West Bengal Legislature 
on the 23rd March, 1949, and after having been passed by the Legislature it received 
the assent of the Governor on the 15th March, 1950. The Bill was, therefore, 

ending in the West Be Legislature when the Constitution of India came into 
foes and was passed into law after the date of the Constitution. It does not appear, 
however, that the Bill was reserved for the consideration of the President or received 
his assent. Therefore, the impugned law cannot claim the protection of Article 
3I 9 and, what is more, if it is such a law as is referred to in clause (2) of Article 
31, then, by virtue of clause (3), it cannot have any effect at all. The question, 
therefore, is as to whether the impugned section is or is not such a law as is referred 
to in Article 31 (2). The question requires, for a proper answer a close scrutiny 
of the provisions of Article 31 and other relevant Articles of the Constitution bearing 
on it. 


At the outset it is well to bear in mind the decision of this Court in A. K. Gopalan’s 
case? explaining the correlation between the provisions of sub-clauses (a) to (e) 
EN 
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and (g) of clause (1) of Article 19 and Articles 20, 21 and 22 of the Constitution. 
Kania, C.J., at page ror, my Lord the present Chief Justice at pages 191-192, + 
Mahajan, J., at page 229, Mukherjea, J., at pages 255-256 and I at pages 302-306, 
expressed the view that ‘the validity of the Preventive Detention Act could not 
be judged by the provisions of Article 19. The majority of the Bench took the 
view that the rights conferred by Article 1g (1) (a) to (e) and (g) could be enjoyed 
only so long as the citizen was free and had the liberty of his person but that the 
moment he was lawfully deprived of his personal liberty under Article 21 he ceased 
to have the rights guaranteed by Article 19 (1) (a) to (e) and (g). The result of 
this part of the decision in 4. K, Gopalan’s case! was summarised in the later case 
of Ram Singh v. The State of Delhi? by my Lord the present Chief Justice in the 
judgment that he delivered on behalf of himself, Kania, C.J. and myself. Said 
his Lordships at pages 455-450 : ° ‘ 
“ Although personal lib basa content sufficiently comprehensive to include the freedoms enu- 
merated in Article 1g (1), and its deprivation would result in the extinction of those freedoms, the 
Constitution has treated these civil liberties as distinct fundamental rights and made separate provi- 
sions in Article 19 and Articles 21 and 22 as to the limitations and conditions subject to which alone 
they could be taken away or abridged. The interpretation of these Articles and their correlation 
were elaborately dealt with by the full Court in Gopalan’s caset.. The question arose whether section 
3 of the Act was a law imposing restrictions on ‘ the right to move freely throughout the territory of 
ndia’ guaranteed under Article 19 (1) (d) and, as such, was liable to be tested with reference to 
its reasonableness under clause 5 of that Article. It was decided by a majority of 5 to 1 that a law 
which authorises deprivation of personal liberty. did not fall within the purview of Article 19 and its 
validity was not to be judged by the criteria indicated in that Article’ but depended on its compliance 
with the requirements of Articles 23 and 32, and as section g satisfied those requirements, it was 
constitutional.” 
Mahajan, J., who by a separate judgment dissented from the majority on another 
point, not material for our present purpose, said at page 467 : 
“On the other points argued in the case I agree with the judgment of Sastri, J.” 


It must, therefore, be regarded as settled that the freedom referred to in Article 
1g (1), sub-clauses (a) to (e) and (g), are guaranteed to a citizen of India while he 
is a free man. These freedoms, even when they are so available, are, however, 
not absolute and unbridled licence but are subject to social control in that reason- 
able restrictions may be imposed on them by law as indicated in clauses (2) to 
(6) of Article 19. But as soon as the citizen is lawfully deprived of his personal 
liberty as a result of detention, punitive or preventive, he loses his capacity to 
exercise the several rights enumerated in sub-clauses (a) to (e) and (g) of Article 
19 (1) and cannot complain of the infraction of any of those rights. The validity 
of the law which deprived a citizen of his personal liberty which inevitably destroys 
his rights under the sub-clauses mentioned above cannot be judged by the test 
of reasonableness laid down in clauses (2) to (6) of Article 19 but falls to be deter- 
mined according to the provisions of Articles 20, 21 and 22 of the Constitution. 
This, I-apprehend, is the result of the two decisions of this Court referred to above. 


Such being the correct correlation between Article 19 (1), sub-clauses (a) 
to (¢) and (g) on the one hand and Article 21 on the other, the question neces- 
sarily arises as to the correlation between Article 19 (1) (f) and Article 31. Arti- 
cle 19 (1) (f) guarantees to a citizen, as one of his freedoms, the right to acquire, 
hold and dispose of property but reasonable restrictions may be imposed on the 
exercise of that right to the extent indicated in clause (5). Article 31, as its heading 
shows, guarantees to all persons, citizens and non-citizens the “ right to property ” 
as a fundamental right to the extent therein mentioned. What, I ask myself, 
is the correlation between Article 19 (f) read with Article 19 (5) and Article 31? 
If, as held by my Lord in A. K. Gopalan’s case. at page 191, sub-clauses 
(a) to (e) and (g) of Article 19 (1) read with the relevant clauses (2) to (6) “ pre- 
suppose that the citizen to whom the possession of these fundamental rights- is 
secured retains the substratum of personal freedom on which alone the. enjoyment 
of these rights necessarily rests,” it must follow logically that Article tg (1) (f) 
a 
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read with Article 19 (5) must likewise presuppose that the person to whom that 
fundamental right is guaranteed retains his property over or with respect to which 
alone that right may be exercised. I found myself unable to escape from this 
logical conclusion and so I said in A. K. Gopalan’s case! at pages 304-305 : 

“ But suppose a person loses hia propery by reason of its having been compulsorily acquired 

under Article g1 he loses his right to hold that property and cannot complain that his fundamental 
right under sub-clause ( f) of clause (1) of Article 1g has been infringed. It follows that the rights 
enumerated in Article 19 (1) subsist while the citizen has the legal capacity to exercise them? If 
his capacity to exercise them is gone by reason of a lawful conviction with respect to the rights in 
sub-clauses (a) to (¢) and (g), or by reason of Jawful compulsory acquisition with respect to the 
right in sub-clause (f), he ceases to have those rights while his incapacity lasts.” 
I reiterated the same opinion in my judgment in Chiranjitlal’s case*. Nothing 
that I have heard on the present occasion has shaken the opinion I expressed in 
those cases as to the correlation of Article 19 (1) (f) read with Article 1g (5) and 
Article 31 of our Constitution. 


A suggestion was thrown out by my Lord in the course of arguments, that Article 
19 (1) (f) was concerned only with the abstract right and capacity to acquire, 
hold and dispose of property and had no reference or relation to any rights 
in any particular property but that Article 31 only was concerned with the right 
to a concrete property and there was no correlation between the two Articles. 
The matter, however, was not argued by either side and I am not prepared to 
express any final opinion on it. For the purpose of this appeal I am content to 
proceed on the footing that Article 19 relates‘to abstract right as well as to right 
to_concrete property. ; 


I now turn to Article 31 which appears under the heading “ Right to Property.” 
The clauses of that Article which are material for the purposes of determining 
the question in debate run as follows : j 


“ (1) No person shall be deprived.of his property save by authority of law. 


(2) No property, movable or immovable, including any interest in, orin any company owning 
any commercial or industrial undertaking, shall be taken possession of or acquired for public purpose, 
under any law authorising the taking of such possession or such acquisition, unless the law provides 
for compensation ;for the property taken possession of or acquired and either fixes the amount of the 
compensation, or specifies the principles on which, and the manner in Which, the compensation is 
to be determined and given. 


+ + * * Ca 
* +$ + * * 


(5) Nothing in clause (2) shall affect— 
(a) the provisions of any existing law other than a law to which the provisions of clause (6) 
apply, or 

(b) the provisions of any law which the State may hereafter make— 

(1) for the purpose of imposing or levying any tax or penalty, or 
(i1) for the promotion of the public health or the prevention of danger to life or property, or 

(iit) in pursuance of any agreement entered into between the Government of the Dominion 
of India or the Government of India and the Government of any other country, or otherwise, with 
respect to property declared by law to be evacuee property.” 

It is suggested that the two clauses are not mutually exclusive but must be 
read together and that they are only concerned with what has been described 
as the State’s power of eminent domain which, according to Professor Willis, means’ 
the legal capacity of sovereignty, or one of its governmental organs, to take private 
property for a public use upon the payment of just compensation. Reference is 
made to certain passages culled from the works of eminent ancient writers like 
the Dutch publicist and statesman, Hugo Grotius, who flourished in the 17th century 
and William Blackstone, the celebrated English jurist who wrote his Commentaries 
round about 1769 and from Judge Cooley’s well-known book on ‘ Constitutional 
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Limitations’? to show that from early times jurists have insisted on three things vs! 
pre-requisites for the exercise of this power of eminent domain, namely, (1) the 
authority of law, (2) the requirement of public use and (3) the payment of just 
compensation, These three pre-requisites which constitute limitations on the 
power of eminent domain are said to have been epitomised in 1791 in the last 
two clauses of the Fifth Amendment to the Constitution of the United States of 
America. The contention is that Article 31 reproduces those three limitations 
on fhe power of eminent domain, namely, that cance (1) announces the necessity 
for T A sanction as a pre-requisite for the exercise of the power, thus protecting 
all persons against expropriation by the State acting through its executive organ, 
the Government, and that clause (2) reproduces the necessity of a public purpose 
and payment of compensation. It is concluded that these important limitations 
on the State’s power of eminent domain are designed to protect a person against 
arbitrary deprivation of his property and they constitute his fundamental right 
in relation to his property. 


The proposition thus formulated is certainly attractive and, indeed, has found 
favour with my learned colleagues but appears to me to be open to certain objec- 
tions. Isay in all humility that I consider the method of approach and the line 
of reasoning in support of that proposition entirely fallacious and wrong. The 
steps in the argument seem to be (i) that the power of eminent domain and the 
limitations thereon as explained by eminent jurists are incorporated in the Fifth 
Amendment to the Constitution of the United States, (ii) that clauses (1) and (2) 
of Article 31 are concerned with the same topic of eminent domain an (iti) that, 
therefore, clauses (1) and (2) of Article 31 must be read as having reproduced 
the same limitations on the power of eminent domain. This line of reasoning 
amounts, in effect, to likening one thing with another thing and then saying that 
as that other thing means such and such this thing must, therefore, bear the same 
meaning—a method which has been deprecated by Lord Halsbury in Styles case. 
Further, if this line of reasoning were correct or permissible then we might as well 
have said, as indeed we were asked to say, that Article 21 reproduced the American 
constitutional limitations against deprivation of life and personal liberties and 
that, therefore, the expression “ procedure established by law” to be found in 

. Article 21 meant exactly what ie expression “ due process of law” occurring 
in the Fifth Amendment did. This we resolutely and definitely declined to do 
in A. K. Gopalán’s case*. At page 108 of the report of that case, Kania, C.J., 
expressed the view that that line of reasoning was not proper and was misleading. 
My Lord the present Chief Justice at page 197 repelled that contention. After 
quoting the words of Madison about the “ great and essential rights of the people ” 
my Lord concluded at page 199 : 


‘This has been translated into positive law in Part III of the Indian Constitution, and I agree 
that in construing these provisions the high purpose and spirit of the Preamble as well as the consti- 
tutional significance of a Declaration of Fundamental Rights should be borne in mind. This, how- 
ever, is not to say that the language of the provisions should be stretched to square with this or that 
constitutional theory in disregard of the cardinal rule of interpretation of any enactment, constitu- 
tional or other, thatits spirit, no less than itsintendment should be collected primarily from the 
natural meaning of the words used.” 


After noticing the argument of learned counsel for the petitioner Mukherjea, J., 
at page 266, et seq found it impossible to introduce the American doctrine of due 

rocess of law into our Article 21. If the language of our Article 21 could not be 
stretched to square with the American due process clause so as to give effect to the 
suggested enlargement of the scope of our fundamental right to life and personal 
liberties but had to be interpreted by giving the words their ordinary natural meaning 
I cannot see why the language of Article 31 should not be construed in the usual 
way so as to give effect to the plain intention of our constitution makers. I say 
with the utmost humility that the proper method of approach is to adopt the 
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golden rule of construction referred to in the judgment of my Lord quoted above 
and not to start off with any kind of assumption that our Constitution must be 
regarded as having reproduced this or that doctrine. 


Apart from the erroneous line of reasoning referred to above, the conclusion 
arrived at by following that reasoning appears to me to be open to serious objectioas 
on merits also. Ifit were correct to say that the two clauses, (1) and (2), of Article 31 
deal with the same topic of the State’s power of eminent domain which is inherent 
in its sovereignty then, as I pointed out in my judgment in Chiranjitlal’s case!, at 
page 925, clause (1) must be held to be wholly redundant and clause (2) by itself 
would have sufficed, for the necessity of a law is quite clearly implicit in clause 2 
itself which alone would have served as a protection against State action through 
its executive organ, the government. Another and more serious objection against 
reading both the clauses as dealing only with the same topic of eminent domain is, 
as pointed out by me in Chiranjtilal’s case! that such construction will place the 
deprivation of property otherwise than by the taking of possession or acquisition 
of it outside the pale of all constitutional protection. As I said there and as I shall 
also do hereafter in detail, one can conceive of citcumstances where the State, 
in exercise of the State’s police power, may have to deprive a person of his property 
without taking possession of it or acquiring it within the meaning of Article 31 (2). 
This police power’ of the State is also one of the powers inherent in the sovereignty 
of the State. The suggestion that the first two clauses of Article 31 should be 
read as dealing only with eminent domain will, if accepted, lead us to 
hold that our Constitution has not dealt with the State’s police power to deprive 
a person of his Poen and has not provided for us any protection against the State 
by imposing any limitation on the exercise of that power. The suggested cons- 
truction will render the enunciation of our fundamental “ Right to property ” 
patently incomplete. It has been urged that the States police power 
is recognised and regulated by Article rg, clauses (2) to (6) and Article 31 (5) (b). 
I shall deal with that argument in detail hereafter and show that it is quite untenable. 
Apart from that argument, the result of reading Article 31, clauses (1) and (2) 
together will be to hold that our Constitution has not provided for us any protection 
against the exercise of the State’s police power either by the legislature or by the 
executive. Such a conclusion I am not prepared to accept. Accordingly I thus 
explained what I conceived to be the true scope and effect of clauses (1) and (2) 
of Article 31 in Chiranjitlal’s case! at page 925, namely, that clause (1) deals 
with deprivation of property in exercise of police power and enunciates the res- 
triction which our constitution-makers thought necessary or sufficient to be placed 
on the exercise of that power, namely, that such power can be exercised only by 
authority of law and not by a mere executive fiat and that clause (2) deals with the 
exercise of the power of eminent domain and places limitations on the exercise of 
that power. It is these limitations which constitute our fundamental right against 
the State’s power of eminent domain. The language used in Article 31 (2) clearly 
indicates beyond doubt that the power of eminent domain as adopted in our Consti- 
tution is concerned with only that kind of deprivation of property which is brought 
about by the taking of possession or acquisition contemplated by that clause. I again 
adverted to this matter in the State of Bihar v. Maharajadhiraja Kameshwar Singh of 
Darbhanga*. It is said that such a construction of Article 31 (1) instead of enun- 
ciating any fundamental right of the people at all will, on the contrary, declare the 
fundamental right of the Legislature to deprive a person of his property by merely 
enacting a law. This appears to me to be a very superficial criticism which com- 
pletely overlooks that Article 31 (1), as far as it goes, does lay down a fundamental 
right by imposing a limitation at least on the executive power. It is this limitation 
placed on the executive power that constitutes our fundamental right to property 
under Article 31 (1). I see no compelling or cogent reason for changing the views 
I expressed on this point in my judgments in those two cases. 
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It is necessary, at this stage, to examine the several other objections that have 
béen taken to the correctness of the interpretation suggested by me. It is said 
that the State’s police power in relation to the citizen’s right to freedom is fully 
recognised in Article 19. Clause (1) of that Article secures to the citizens of India 
seven specified rights but clauses (2) to (6) permit the State to make laws imposing 
reasonable limitations on the exercise of these seven rights as therein mentioned. 
The argument is that clauses (2) to (6) recognise the police power of the State in 
that they permit it to make laws imposing restrictions on the seven ights of the 
citizens and that they at the same time reguldte that power by placing li itations 
ae it by requiring that the restrictions which may be imposed must be reason- 
able. It is then pointed out that the State’s police power is further saved by 
Article 31 (5) (b) and it is concluded that the police power having been recognised 
and provided for in Article 19 and Article 31 (5) (b) there is no necessity to read 
Article 31 (1) as concerned with the State’s police power at all. I see no force or 
validity in the aforesaid objection. 


I first deal with the objection in so far as it is founded on the recognition of 
the State’s police power in’Article 1g. I say that there is no force in this objection 
for the following reasons : 


(a) Article 19 (1) enumerates seven rights to freedom and guarantees them, 
to the citizens of India. Clauses (2) to.(6) of that Article recognise and regulate 
the exercise of police power over those rights by the State through its legislative 
organ, for the State is, by those clauses permitted to impose reasonable restri ztions 
by law only. Therefore, it follows that Article 19 does not give any protectin to 
the citizens against the executive government in respect of even those seven rights. 
The citizens, however, have protection against the executive as well as the legislature 
under Article 21 but that protection covers life and personal liberties only. Where, 
then, is the citizen’s protection against the exercise of police power by the executive 
over his property ? It is nowhere except in Article 31 (1) as construed by me. 


(b) Article 19 guarantees the seven rights of the citizens only and recog- 
nises and regulates the exercise of police power over those rights by the legislative 
organ of the State. A non-citizen is entirely outside that Article and consequently 
he has none of those seven rights and has no protection against the State under 
that Article. He has, therefore, to fall back upon Article 21 and contend that 
all his personal liberties including the six rights enunciated in Article 19 (1) (a) to 
(e) and (g) are pens against the exercise of police power by the State through 
its executive or legislative limb. But Article 21, as already observed, only protects 
him from deprivation of life and personal liberties. Where, then, is the non- 
citizen’s protection against deprivation of his property by the exercise of police 
power by the executive Government. It is nowhere unless Article 31 (1) is read 
in the way J have suggested. ; 

(c) Finally, clauses (2) to (6) of Article 19 authorise the State to make 
laws imposing reasonable “ restrictions ” on the citizen’s rights under clause (1). 
Tt is true that in A. K. Gopalan’s caset, Fazl Ali, J., in his dissenting judgment 
took the view that “ restrictions” might cover the case of total deprivation, but 
none of the other members of that Bench accepted that position. Kania, G.J., 
said at page 106 : ' 

Therefore, Article 19 (5), cannot apply to a substantive law depriving a citizen of personal 
liberty. I am unable to accept the contention that the word ‘deprivation’ includes within its 
scope ‘restriction’ when interpreting Article 21.” 3 
My Lord the present Chief Justice expressed his views at page 191 in the words 
following : it ` 

“ The use of the word ‘ restrictions’ in the various sub-clauses seems to imply, in the context, 
that the rights guaranteed by the Article are still capable of being exercised, and to exclude the idea 
of incarceration though the words ‘ restriction ’’ and ‘ deprivation’ are sometimes used as inter- 
í —  Ř————— ee oe 
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changeable terms, as restriction may reach a point where it may well amount to deprivation. Read 
as a whole and viewed in its setting among the group of provisions (Articles 19-22) relating to ‘ Right 
to Freedom’, Article 19 seems to my mind to presuppose that the citizen to whom the possession 
of these fundamental rights is secured retains the substratum of personal freedom on which alone the 
enjoyment of these rights necessarily rests.” 

The contrary view expressed by a Bench of the Allahabad High Court was rejected 
by my Lord at the end of page 193 with the following remark : 


ac 


ene ete n anes their major premise that deprivation of personal liberty was a ‘ restriction’ 
within the meaning of Article 19 is, in my judgment, erroneous.” 

Mahajan, J., expressed the same view in the following passage at page 227 in his 
judgment in that case : 


_ “* Preventive detention in substance is a negation of the freedom of locomotion guaranteed under 
Article 19 (1) (d) but it cannot be said that it merely restricts it.” 


Mukherjea, J., said at p. 256: ad 


A EPEa and the purpose of Article 19 is to indicate the limits within which the State 
could, by legislation, impose retrictions on the exercise of those mghts by the individuals. The rea- 
sonableness or otherwise of such legislation can indeed be determined by the Court to the extent 
laid down in the several clauses of Article 19, though no such review is permissible with regard to 
laws relating to deprivation of life and personal liberty.” 


His Lordship concluded thus at page 264 : 


“ The result is that, in my opinion the first contention raised by Mr. Nambiar cannot succeed 
and it must be said that we are not entitled to examine the reasonableness or otherwise of the Preven- 
tive Detention Act and see whether it is within the permissible bounds specified in clause (5) of Article 
19.” , 
After discussing the matter at some length at pages 302-305, I concluded on page 306: 

“Tn my judgment Article 1g has no bearıng on the question of the validity or otherwise of pre- 
ventive detention and, that being so, clause (5) which prescribes a test of reasonableness to be defined 
and applied by Court has no application at all.” 

A suggestion was made that although in A. K. Gofalan’s case? the word 
“ restriction ” occurring in clauses (2) to (6) could not, in its application to sub- 
clauses (a) to (e) and (g) be taken as extending to “‘ deprivation,” there is no com- 
pelling reason to hold that the word “ restriction” occurring in clause (5) may 
not in its application to sub-clause (f), cover “ deprivation.” There is no sub- 
stance in this contention. Clause (5) covers sub-clauses (d), (e) and (f) and surely 
one and the same word “ restriction ” used in one and the same clause (5) cannot 
have one meaning in its application to sub-clauses (d) and (e) and a different 
meaning and connotation m its application to sub-clause (f). Further, the 
reasons why, in A. K. Gopalan’s caset, that word was given a narrower 
meaning in its application to sub-clauses (a) to (¢) and (g) apply mutatis mutandis 
in its application to sub-clause (f) read in correlation to icle 31. Itis therefore _ 
clear from the decision of this Court in A. K. Gopalan’s caset, that Article 19 
does not give any protection against deprivation of property as distinct from mere 
restriction imposed on the right to property. For protection against deprivation 
of life and personal liberties including the several rights to freedom enunciated 
in sub-clauses (a) to (¢) and (g) of Article 1g by the exercise of police 
power by the legislative or the executive organ of the State the citizen as well as 
the non-citizen will have to look to Article 21. For protection against the depri- 
vation of property by legislative or executive State action both the citizen and 
the non-citizen will have to rely on Article 31. If, as I shall show presently, 
clause (5) (b) were inserted in Article 31 ex abundanti cautela and not as a substantive 
provision defining the ambit or scope of the police power or formulating any limi- 
tation on that power, then the protection against deprivation of property will have 
to be derived from only clauses (1) and (2). If, in such circumstances, both those 
clauses are read in the way suggested by learned counsel for the respondent Subodh 
Gopal Bose, namely, as dealing only with the topic of State’s power of eminent 
domain then there will remain no escape from the conclusion that in the Republic 





1. (1950) S.C.J. 174 : 1950 S.C.R. 88: (1950) 2 M.L.J. 42 (S.C.). 


340 THE MADRAS LAW JOURNAL REPORTS. [r954 


of India neither a citizen nor a non-citizen has any constitutional protection against 
the exercise of police power either by the legislative or executive organ of the State. 
On the other hand, if the construction suggested by me be adopted, everybody, 
citizen or non-citizen, will have, under Article 31 (2), full protection against the 
exercise of the power of eminent domain by both the executive as well as legislature 
and in addition to that will also have- protection against the exercise of police 
power over property by the executive. The preservation of this protection alone 
even if some may regard it as very meagre, is, to my mind, a sufficiently cogent 
reason for adopting the construction suggested by me in preference to the other 
construction which, if adopted, will not save even this meagre protection. 


The next objection to the conclusion arrived at by me is that police power 
of depriving a person of his property is amply provided for in penne (5) (b) 

and it is not nec to read it into Article 31 (1). A perusal of clause (5) of 
Article 31 which I have already quoted will at once show that that clause excepts 

certain laws from the operation of clause (2) only. It will also appear that the 

exception ‘covers, under syb-clause (6), only certain kinds of future laws. Item (i) 

under sub-clause (b) comprises future laws imposing or levying any tax or penalty. 

Item (ii) under that sub-clause saves future laws for the promotion of public health 

or the prevention of danger to life or property. It is said that this clause (5) (b) 

(ii) saves laws to be made in exercise of the State’s police power. The argument 

is that the State’s police power of imposing “ restrictions” on the citizen’s right 

to acquire, hold and dispose of property is recognised and controlled by clause (5) _ 
of Article 19 and that when it becomes necessary for the police power to extend 
. beyond “ restrictions” and to inflict “ deprivation ” of property it can do so by 
the kind of law which is, by clause (5) (b) (ii) of Article 31, saved from the operation 
of clause (2). It is pointed out that in the mattr of imposition of “ restrictions ” 
on the exercise of the right to acquire, hold and dispose of property the only limi- 
tation on the police power is that the.“ restrictions ” to be imposed by law must be 
reasonable as indicated in Article 19 (5) but that in the matter of “ deprivation ” 
of property by authority of law under Article 31 the limitation on the police power 
is more stringent, namely, that such law may be made only for the promotion of 
public health or the prevention of danger to life or property as mentioned in clause 
‘) (b) (i) and for no other purpose. The argument thus formulated is attractive 
or its simplicity and has the appearance of plausibility but cannot stand the test of 
close scrutiny. I say so for the following reasons : 


` 


(i) Every student of Constitutional Law is well aware that constitutional 
lawyers classify the State’s sovereign power-into three categories, namely, the 
power of taxation, the power of eminent domain and the police power. These 
are distinct categories of sovereign powers with different connotations subservin 
different needs of the society and the State. If both clauses (1) and (2) of Article 31 
deal with and impose restrictions only on the State’s power of eminent domain, then‘ 
there was no real necessity for exempting by Article 31 (5) (b) the taxation power 
or the police power from the operation of the power of eminent domain, for ex 
hypothest, the two first mentioned powers, being distinct from the power of eminent 
domain, did not and could not fall within the last mentioned power and, therefore, 
needed no exemption. Even a casual student of Constitutional Law knows that 
money is one of the kinds of property which, it is said, canngt be taken in exercise 
of the State’s power of eminent domain and that being so there could be no necessity: 
for exempting laws imposing taxes from the operation of Article 31 (2) which 
embodies only the doctrine of eminent domain. Further, the police power, like 
the power of taxation and the power of eminent domain, is an attribute of sovereignty 
itself. It is, as Professor Willis calls it, “ the offspring of political necessity.” This 
coercive legal capacity is inherent in every sovereign and requires no specific 
reservation. Indeed, in the Constitution of the United States there is no specific 
reservation of the police power of the State. There was, therefore, no necessity 
for expressly saving the police power of our State by a constitutional provision. 
Why, then was clause (5) (b) (ii) inserted in Article 91 at all ? The answer will 
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‘become obvious if it is remembered that it is extremely difficult to define precisely 
the ambit and scope of the State’s police power over or in relation to private 
‘property and some of the instances and forms of the exercise of such police power 
over or in relation to property may superficially resemble the exercise of the power 
of eminent domain. ‘The conclusion, therefore, becomes irresistible that although 
clause (5) (b) (ii) was not strictly speaking necessary for saving the police power, 
nevertheless, our constitution-makers, out of abundant caution and with a view to 
‘avoid any possible argument, thought fit to insert sub-clause (5) (b) (ii) in Article 31. 
It is impossible to hold that the entire police power of the State to deprive a person 
-of his property is contained in that sub-clause. 


(ii) According to the argument Article 31 (5) (b) saves the power of the State 
to make certain laws in exercise of its power of taxation or its police power. It 
will be noticed that it does not give us any protection against the legislature by 
laying down any test for the validity of those laws. The acceptance of the suggested 
construction will mean that Jaws thus saved may be as archaic, offensive and 
unreasonable as the legislature may choose to make them so long as they relate 
to the subjects referred to in that sub-clause. If our sense of the sanctity of private 
property is not shocked at the prospect of leaving our property at the unfettered 
mercy of the legislature in respect of laws of the kind specified in clause (5) (b) (ii), 
I do not see why the construction suggested by me should be rejected only on the 
end that it will give a carte blanche to the legislature to make any law it pleases 
or the deprivation of property in exercise of police power. 


(iii) Article gr (5) (b) gives us no protection against the executive with 


- respect to the exercise of these powers. Take Article 31 (5) (b) (i) first. That it 


‘was not intended to be a protection against the executive in the exercise of the 
power of taxation cannot for a moment be doubted, for if it were so intended, there 
was no necessity, then, for inserting ,into the Constitution Article 265 providing 
that no taxes shall be levied or collected except by authority of law, which clearly 
means that the executive cannot, on its own authority levy or collect any tax. 
It is, therefore, quite plain that Article 31 (5) m (i) was not designed to give any | 
protection against the executive in the matter of the exercise of the power of taxation 
and that our constitution-makers, precisely for that! reason, considered that it was 
necessary that such protection should be given expressly and, therefore, inserted 
Article 265. Likewise, Article 31 (5) (b) (ii) saves certain laws and does not in 
terms give us any protection against the exercise of police power by the executive. 
Where, then, is our protection against deprivation of property by the exercise 
of police power by the executive government ? It is nowhere to be found in our 
Constitution except in Article 31 (1). This to my mind, clearly indicates that 
Article 31 (1) was designed to formulate a fundamental right against deprivation 
of property by the exercise of police power by the executive arm of the State. The 
protection inst the exercise of the power of eminent domain by the executive 
government is to be found in the requirement of a law which alone may authorise , 
the taking of possession or the acquisition of the property which, as will be explained 
later, is implicit in Article 31 (2) itself and it is, therefore, not necessary to have 
recourse to Article 31 (1) to secure that protection. . 


(iv) To say that the entire police power of the State to deprive a person 
of his property is to be found only in Article 31 (5) (b) (ii) will be to confine the 
exercise of that power by the legislature within a very narrow and inelastic limit, 
namely, only for the promotion of public health or the prevention of 
danger to life or property. On the assumption that Article 31 (5) (b) (ii) is con- 
cerned with saving the police power it may cover the laws authorising the des- 
truction of rotten or adulterated foodstuff or the pulling down of a dangerous dilapi- 
-dated building or the demolition of a mine to prevent fire from spreading. 
But it is quite easy to contemplate laws which do not fall within Article 31 (5) (b) 
o but are, nevertheless, made unmistakably in exercise of the State’s police power., 
‘Consider the case of a law authorising the seizure and destruction of, say, obscene 
pictures or blasphemous literature. Such law is clearly necessary for the 
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promotion or protection of public morality. Nobody can for a moment think of 
contending that such law will be void if it does not provide for compensation and 
yet that will be the result if we are to accept the suggested construction, for such 
‘a law made for protecting public morality is obviously not covered by Article 
31 (5) (b) (i) and will, according to such construction. be hit by Article 31 (2), 

construction which leads to the astounding result of compelling the State to 
buy up obscene pictures and blasphemous literature if it desires to preserve pub- 
lic morality cannot merit serious consideration and must be discarded at once. 
Take the case of a law providing for the compulsory contribution by all banks based 
upon the average daily deposits for the purpose of creating a guarantee fund to 
secure the full repayment of deposits to all depositors in case any such bank becomes 
insolvent and is ordered to be wound up. This law quite clearly deprives the 
banks of property in the shape of their respective contributions and it is not covered 
by clause Gh (b) (i) as it cannot be said to impose a tax or a penalty and does not 
fall within (5) (b) (ii) either, for it is not a law for the promotion of public health 
or for the prevention of danger to life or property. This law being thus outside 
clause (5) (b) cannot, according to the suggested construction, be supported as an 
instance of exercise of police power for, ex hypothesi, the entire police power with 
regard to deprivation of property is contained in clause (5) (b) and consequently 
the law I have mention will not be protected from the operation of Article 3 (2) 
and must be void for not providing any compensation. Yet in the United States 
where so much is made of the sanctity of private property and from where we are 
prone to draw inspiration in these matters such a Jaw has been upheld as consti- 
tutional, as an instance of a valid exercise of the State’s police power * which extends 
to all the great public needs”. (See Noble State Bank v. Haskell!) Again, suppose 
there is a labour dispute between, say, a tramway company and its workers and the 
running of the tram-cars is stopped. A law which in such circumstances authorises 
the State to take possession of the tram depot and run the tram-cars by the 
military or other personnel during such emergency for the convenience of the 
travelling public is not within clause (5) (b) (ii) and on this construction will be 
void if it does not provide for compensation to the tramway company. On the 
suggested construction pushed -to its logical conclusion it will not be possible in 
future to impose any social control on profiteers or blackmarketeers, for a law 
controlling and fixing prices of essential supplies will always deprive them of 
property of the value to be measured by the difference between the blackmarket 
price and the controlled price. The suggested construction may even make 
it difficult to support any future law containing provisions similar to those in the 
procedure codes or other laws not strictly falling within clause (5) (b) (ii) but 
authorising the seizure of books, documents or other property or the appoint- 
ment of a receiver or sequestrator to take possession of property, for in all such 
cases there will be a “ deprivation ” of property. It is unnecessary to multipl 
instances. The several instances I have just given above appear to me to sh 
ample justification for rejecting a construction which may make it impossible for 
the State to undertake beneficial legislation to promote social interest and may 
nvalidate laws of the kind I have mentioned. 


©) Article 31r (5) (b) (ii) saves from the operation of clause (2) laws to 
be made in future for the promotion of public health or the prevention of danger 
to life or property. Obviously it was contemplated that the laws thus saved would 
involve the taking of possession or acquisition of private property, for other- 
wise there would be no necessity for the exemption at all. Take the case of a 
law authorising the opening out of a congested part of a town and the acquisition 
of land for the laying out of a public park for affording fresh air and other health 
amenities to the public. Consider the case of a law authorising the clearing up 
of slums and the closing down of putrid and unhealthy surface drains and acqui- 
sition of land for broadening the lanes so as to lay underground sewers thereunder. 
One may also refer to a law authorising the acquisition of land for the erection 





1. 219 U.S. 104. 


I] STATE OF W. BENGAL 0. SUBODH GOPAL BOSE (s.0.) (Das, 7.). 343 


of a hospital for patients suffering from infectious diseases, e.g., plague, small-pox, 
and cholera. All these laws will come under the heading of promotion of public 
health or the prevention of danger to life. According to the suggested construc- 
tion the acquisition of property authorised by each of these laws will be exempt 
from payment of compensation to the owner, for these laws are, by clause (5) (6) 
(ii) exempted from Article 31 (2). And yet acquisition of land for such public 
purposes is precisely the kind of acquisition which is always made on payment 
of compensation under the Land Acquisition ‘Act, 1894. A construction which 
takes a law made really and essentially in exercise of the power of eminent domain 
out of Article 31 (2) cannot readily be accepted as cogent or correct. 


(vi) The complexities of modern States constantly give rise to conflicts 
between opposing social interests and it is easy to visualise circumstances when 
much wider social control legislation than is envisaged or recognised in the laws 
referred to in Article 31 (5) (b) will be imperatively necessary. Indeed, as pro- 
fessor Willoughby states in “ his‘ Constitutional Law of the United States,” 
Vol. III, page 1774, “ the police power knows no definite limit. It extends to every 
possible phase of what the Courts deem to be the public welfare”. In the language 
used by Holmes, J., in Noble State Bank v. Haskell*: “ It may be said in a general 
way that the police power extends to all the great public needs”. In Eubank v. 
Richmond*, the Court said of the police power : 


“Tt extends not only to regulations which promote the public health, morals, and safety, but 
to those which promote the public convenience or the general prosperity..........00000 It is the 
most essential of powers, at times most insistent, and always one of the least limitable of the powers 
of government.” 

And all the more will such wide police powers be required in a State which, like 
our own, aims at being a welfare State governed by the directive principles of State 
policy such as are to be found in Chapter IV of our Constitution. To so confine 
the State’s police power as suggested by the learned Advocate for the respondent will 
be to bring about social stagnation and thereby to retard the progress of our State. 
There is nothing in the languagé of our Constitution which compels us to adopt 
such a construction. In my judgment a construction which is calculated to produce 
the undesirable result I have mentioned must, I feel sure,-be rejected. 


The last objection to reading Article 31 (1) as the enunciation of the funda- 
mental right against deprivation of property by the exercise of police power and 
reading Article 31 (2) as laying down limitations on the State’s powér of eminent 
domain is that so read Article 31 will, in reality, afford no effective protection at 
all, for the State will always exercise its police power under Article 31 (1) and 
deprive a person of his property without any compensation by the simple device 
of making a law and will never exercise its power of eminent domain under Article 
31 (2). Where, then, it is asked, is our protection against the State with respect 
to our property ? The objection thus formulated overlooks the difference between 
the nature and purpose of the two powers which I shall presently discuss and explain 
and is not otherwise well founded for the following reasons : 


(1) It is incorrect to say that Article 31 (1) as construed by me gives no- 
- protection at all. It certainly gives protection. against deprivation of property 
be executive fiat just as did that part of the famous 2gth Clause of the Magna 
Charta which proclaimed that no free person should be dispossessed of any 

tenement of his except by the law of the land. As pointed out by Mathews, J., 
in Joseph Hurtado v. People of California®, by the 29th Clause of the Magna 
Charta the English Barons were not providing for security inst their own 
body or in favour of the Commons by limiting the power of Parliament but were 
protecting themselves against oppression and usurpation of the King’s prero- 
gatives. In other words, that clause of the Magna Charta was not designed as a 
protection against Parliamer® at all and indeed did not purport to formulate 
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any limitation on the State’s power of eminent domain but was only intended 
to be a protection against the exercise of police power by the highest executive, 
the King. There is unmistakably a familiar ring in the language of our Article 
3r (1) echoing the sound of the language of the goth Clause of that great 
charter which the English Barons had wrested from their King. The purpose 
and function of our Article 31 (1), as I apprehend it, are the same as those of the 
Magna Charta. Our Constitution has given us ample’ protection against the 
‘executive in relation to all the three sovereign powers of the State. Thus the 
executive cannot, on its own authority, and without the sanction of a law de- 
prive any person of his life or personal liberty by reason of Article 21 or of his 
property because of Article 31 (1) or take possession of or acquire private pro- 
perty under Article 31 (2) or impose any tax under Article 265. Our constitution- 
makers evidently considered the protection against deprivation of property in 
exercise of police power or of the power of eminent domain by the executive to 
‘be of greater importance than the protection against deprivation of. property 
brought about by the exercise of the power of taxation by the executive, for 
they found a place for the first-mentioned protection in Article 31 (1) and (2) set 
out in Part III dealing with fundamental rights while they placed the last men- 
tioned protection in Article 265 to be found in Part XII dealing with finance, etc. 
So with regard to all the three sovereign powers we have complete protection 
_ against the executive organ of the State. : 


(2) It is said we have no protection against legislative tyranny in respect 
of our property. This complaint obviously is not well founded, for our Consti- 
- tution has given us some measure of protection against the legislature in respect 
of our property. Thus if the State exercises its power of eminent domain by taking 
possession of or acquiring private property of any person it must do so upon the 
three conditions prescribed by Article 3; (2). There is no shorter cut in such a 
case. Apart from this the citizens of India have further protection against the 
legislature in respect of their right to acquire, hold and dispose of property. This 
right is guaranteed to them by Article r9 (1) (f). The Constitution, however, 
recognises by clause (5) that the State has police power to restrict the right in 
the interest of the general public or for the protection of the interests of any 
scheduled tribe but prescribes a limitation on this police power by requiring that 
the restrictions to be imposed by law must be reasonable. This requirement con- 
stitutes the citizens’ fundamental right against the exercise of police power by 
the legislature in respect of his right under Article 19 (1) (f) whilst they are in 
possession and enjoyment of this right. 


(3) It is then urged that our Constitution, according to my ‘construc- 
tion of it, does not give us any protection against the legislature in the matter of 
deprivation of property in exercise of the State’s police power. This is no ground 
for rejecting my construction, for, on the construction suggested to the contrary, 
the position is exactly the same, for Article 31 (5) (b) only saves certain laws from 
‘Article 31 (2), that is to say, recognises the police power but does not formulate 
‘Lamy test for determining the validity of those laws which may be as unreasonable 
as the legislature may make them, Apart from this, what, I ask, is our protection . 
against the legislature in the matter of deprivation of property by the exercise 
of the power of taxation ? None whatever. By exercising its power of taxation 
by law the State may deprive us, citizen or non-citizen, of almost sixteen annas 
in the rupee of our income. What, I next ask, is the protection which our Consti- 
tution gives to any person against the legislature in the matter of deprivation even 
of life or personal liberty ? None, except the requirement of Article 21, namely, 
a procedure to be established by the legislature itself and a skeleton procedure 
prescribed in Article 22. In A. K. Gopalan’s caset, notwithstanding the 
reference made to the epigrammatic observation of Bronson, J., in Taylor v. Porte? 
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to the effect that it sounded very much like the constitution speaking to the legis- 
lature that the latter could not infringe our right unless it chose to do so, the majority 
of this Court declined to question the wisdom and policy of the Constitution or to 
stretch the language of Article 21 so as to square it with its own notions of what 
the ambit of the right should be but felt bound to'give effect to the plain words of 
the Constitution. {Se Kania, C.J., at page 111, Mukherjea, J., at page 277 
and my judgment at page gat). If, therefore, in the matter of deprivation of 
property by the exercise of the State’s power of taxation our Constitution has only 
given us protection by Article 265 against the executive but none whatever against 
the legislature and if, in the matter of deprivation of our life and personal liberty 
our Constitution has given us no better protection against the legislature than the 
requirement of a procedure to be established by the legislature itself and the skeleton 
procedure prescribed by Article 22, and seeing that our Constitution has, by 
Article 31 (2), given us protection against the legislature at least with respect to the 
exercise of the power of eminent domain, what is there to complain of if, in the 
matter of deprivation of property by the exercise of the State’s police power, our 
Constitution has, by Article 31 (1), given us protection only against the executive 
but none against the legislature ? What is abnormal if our Constitution has trust- 
ed the legislature, as the people of Great Britain have trusted their Parliament ? 
Right to life and personal liberty and the right to private property still exist in 
Great Britain in spite of the supremacy of Parliament. Why should we assume 
or apprehend that our Parliament or State legislatures should act like mad men 
and deprive us of our property without any rhyme or reason ? After all our exe- 
cutive government is responsible to the legislature and the legislature is answer- 
able to the people. Even if the legislature indulges in occasional vagaries, we 
have to put up with it for the time being. That is the price we must pay for 
democracy. But the apprehension of such vagaries can be no justification for 
stretching the language of the Constitution to bring it into line with our notion 
of what an ideal constitution should be. To do so is not to interpret the Consti- 
tution but to make a new constitution by unmaking the one which the people of 
India have given to themselves. That, I apprehend, is not the function of the 
Gourt. If he. Constitution, properly construed according to the cardinal rules 
of interpretation, appears to some to disclose any defect or lacuna the appeal 
must be to the authority competent to amend the Constitution and not to the 
Court. ` 


(4) Further, there may be quite cogent and compelling reason why our 
Constitution does not provide for any protection’ against the legislature in the 
matter of ‘deprivation of property otherwise than by taking of possession or 
acquisition of it. It is futile to cling to our notions of absolute sanctity of in- 
dividual liberty or private property and to wishfully think that our constitution- 
makers have ‘enshrined in our Constitution the notions of individual liberty 
and private property that prevailed in the 16th century when Hugo Grotius 
flourished or in the 18th century when Blackstone wrote his Commentaries and 
when the Federal Constitution of the United States of America was framed. We 
must reconcile ourselves to the plain truth that emphasis has now unmistakably 
shifted from the individual to the community. We cannot overlook that the 
avowed purpose of our Constitution is to set up a welfare State by subordinating 
the social interest in individual liberty or property to the larger social interest 
in the rights of the community. As already observed, the police power of the 
State is “ the most essential of powers, at tithes most insistent, and always one 
of the least limitable powers of the government”. Social interests are ever ex- 
panding and are too numerous to enumerate or even to anticipate, and, therefore 
it is not possible to circumscribe the limits of social control to be exercised by 
the State or adopt a construction which will confine it within the narrow limits 
of Article 31 (5) (b) (ii). It must be left to the State to decide when and how and 
to what extent it should exercise this social control. Our Constitution has not 
thought fit to leave the responsibility of depriving a person of his property, 
whether it be in exercise of the powér of eminent domain or of the police power, to 
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the will or caprice of the executive but has left it to that of the legislature. In 

. the matter of deprivation of property otherwise than by the taking of possession 

or by the acquisition of it within the ue of Article 31 (2) our Constitution 

has trusted our legislature and has not thought fit to impose any limitation on 

the legislature’s exercise of the ‘State’s police power over private property. Our 
rotection against legislative tyranny, if any, lies, in ultimate analysis, in a 
ce and intelligent public opinion which must eventually assert itself. 


Having dealt with the correlation between clauses (1) and (2) of Article 
31 as I apprehend it and having considered and rejected the objections to the 
conclusions I have arrived at, I proceed now to examine and analyse the provi- 
sions of clause (2). As I explained in my judgment in the Dharbhanga case} 
at pages 989-990, Article 31 (2) has imposed three conditions on the exercise of the 
State’s power of eminent domain over private property and those limitations consti« 
tute the protection granted to the owner of the property as his fundamental right. 
It insists that this sovereign power may be exercised only if it is authorised by a law. 
It is, therefore, clear that the executive limb of the State cannot exercise this power 
on its own authority and without the sanction of law. The taking of possession 
or acquisition must be for a public purpose which implies that this power cannot 
be exercised except for implementing a public purpose. It cannot be exercised 
for a private purpose. What is a public purpose has been elaborately dealt with 
‘in that case and need not be discussed over again here. Finally, the law autho- 
rising the taking of possession or acquisition of the property must provide for com- 
pensation. Compensation, therefore, is payable only when the State takes posses- 
sion of or acquires private property. What, then, is the meaning of the words 
“taken possession of or acquired” and their grdmmatical variations as used in 
Article 31 (2) ? 


It is pointed out that the last clause of the Fifth Amendment whicl deals 
with eminent domain uses the word “taken” and it is suggested that as our 
Article 31 (2) deals with the same topic of eminent domain it will be reasonable 
to hold that our Article 31 (2) reproduces the American constitutional limitations 
and that, therefore, the expression ‘ taken possession of or acquired ” used in our 
Article 31 (2) must be read as having the same meaning which has been attri- 
buted by the Judges of the Supreme Court of the United States to the word “ taken” 
occurring in their Fifth Amendment. I am quite unable to accept this construc- 
tion and the line of reasoning on which it is founded. In the first place, I deprecate 
the line of reasoning which starts by likening one thing with another and then 
ends by imputing the qualities of the other thing to the first mentioned thing. The 
cardinal rule of interpretation is to ascertain the meaning and effect of an enact- 
ment, constitutional or otherwise, from the words used therein. If the words 
used have acquired a technical or special meaning, that meaning must be given 
to them. To say that the expression “ taken possession of or acquired ” must be 
read as “ taken ” and given the same wide meaning as the American Courts have 
given to the word “ taken ” is to ignore the entire historical background of the law 
relating to compulsory acquisition of private property by the State. Under the 
English law, on which more or less our modern laws are founded, the term “ acqui- 

‘sition ” has a special meaning. It connotes the idea of transfer of title, volu itary 
or involuntary. When the acquisition by the State is effected by agreement after 
negotiation there is a regular conveyance transferring the title from the vendor 
to the State. Even when the acquisition by the State is effected by the coercive 
process of exercising its sovereign power the idea of purchase is nevertheless present, 
for there is a vesting of the property in the State by operation of law. Acquisition 
of private property by the State under the English law, therefore, connotes the 
concept of a purchase, voluntary or involuntary, and involves a transfer of the entire 
title from the owner to the State or a third party for whom the State acquires the 
property. In India; the compulsory acquisition of private property was first 
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introduced by Bengal Regulation I of 1824. Since then we have had no less than 
seven Acts dealing with compulsory acquisition of private property by the State, 
namély, Act I of 1850, Act XLII of 1850, Act XX of 1852, Act I of 1854, Act XXII 
of 1863, Act X of 1870, and lastly the present Land Acquisition Act, Act I of 1894. 
Each of these Acts provides for the vesting of the acquired property in the State. 
This means that the owner is divested and his title passes, by operation of law, to 
the State. The word “ acquisition,” therefore, has become, as it were, a word of 
art having a long and accepted legislative meaning implying the transfer of title. 
Tt will be quite wrong, according to the correct principles of interpretation, not 
to give the word “ acquisition ”? and its grammatical variations this technical and 
special meaning. I, therefore, respectfully agree with what Mukherjea, J., said 
in Chiranjtilal’s caset at page 902, namely :— 

“ It cannot be disputed that acquisition means and implies the acquiring of the entire title of 
the expropriated owner, whatever the nature or extent of that title might be. The entire bundle 
of rights which were vested ın the original holder would pass on acquisition to the acquirer leaving 
nothing in the former. In taking possession on the other hand, the title to the property admittedly 
remains in the original holder, though he is excluded from possession or enjoyment of the property. 
Article 31 (2) of the Constitution itself makes a clear distinction between acquisition of property and 

aking possession of it for a public purpose, though it places both of them on the same footing in the 
sense that a legislation authorising either of these acts must make provision for payment of compen- 
sation to the displaced or expropriated holder of the property. In the context in which the words 
“ acquisition ” appears in Article 31 (2), it can only mean and refer to acquisition of the entire 
interest of the previous holder by transfer of title and................ y 

It follows from what has been stated above that the word “acquired” used in 
Article 31 (2) must’be given the special meaning which that word has acquired 
and cannot be read as synonymous with “° taken ” as used in the Fifth Amendment 
to the Constitution of the United States. 


It is then suggested that at any rate the expression ‘f taken possession of” 
should be read in the sense in which the word “taken” is understood in the 
American Law. But even in America the word “ taken” has not always been 
interpreted in the same way. The old view was that in order to be a “ taking ” 
there must be either an actual taking of physical property or a physical occu- 
pancy of some physical property. This view was, however, regarded as too narrow 
and mechanical. It was said that the ownership of a thing, tangible or intangible, 
was made up of the rights,’ powers, privileges and immunities concerning that 
thing and that the property was not the thing itself but consisted of these rights, 

owers, privileges and immunities. It was, therefore, concluded that there must 

e a ‘ taking’ whenever there was any injury to property otherwise than by the 
police power or taxation which, if done by a private individual, would be actionable 
as a tort; in other words that it must be held that there would be a 
“ taking” whenever any of the rights, powers, privileges or immunities making 
up the ownership was taken from the owner. Indeed,,this wide interpretation 
of the word ‘“‘ taken” was facilitated by the fact that in order to avoid the 
old, narrow view of the meaning of that word, many of the States so 
amended their Constitution as to require compensation for property “damaged, 
injured or destroyed ” for a public use. (See Professor Willis’ Constitutional Law, 
pages 820-821). Our constitution-makers were well aware of the very wide 
meaning eventually given to the word “ taken” by the American Courts. They 
did not, however, use the word “ taken ” in Article 31 (2) which they would surely 
have done if they intended to reproduce the wide American concept of “ taking,” 
Our constitution-makers, on the contrary, deliberately chose to adopt the narrower 
viewpoint and accordingly used the words “ taken possession of ” in order to make 
it quite clear that they required compensation to be paid only when there was an 
actual taking of the property out of the possession of the owner or possessor into 
the possession of the State or its nominee. Of course the manner of taking possession 
must depend on the nature of the property itself. I repeat with humility that it is 
not permissible to ignore the historical background and the actual words used in 
our Constitution. 
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It is finally said that both clauses (1) and (2) of Article 31 deal with the topic 
of eminent domain and, therefore, the expression ‘‘ taken possession of or acquired °’ 
occurring in clause (2) has the same meaning which the word “ deprived ” uséd in 
clause E has. In other words, both the clauses are concerned with deprivation 
of property and there is no reason to think that the expression “ taken possession 
of or acquired ” was used in clause (2) toindicate any patticular kind or shade of 
deprivation. The obvious retort that at once comes to one’s mind is that if it were 
intended by our constitution-makers to convey the same general idea of deprivation 
of property by whatever means or mode it was brought about why did they use the 
word “ deprived ” in clause (1) and why did they use in clause (2) a different 
expression: which, as commonly used and understood, connotes a much narrower 
meaning ? It would have been quite easy to frame clause (2) by using the word 
“ deprived ” instead of the expression “ taken possession of or acquired.” As our 
constitution-makers used different expressions in the two clauses it must be held 
that they had done so for a very definite purpose and that purpose could be nothing 
else but to provide for compensation for only a particular kind of deprivation speci- 
fically mentioned and not for any and every kind of deprivation. In this connection 
reference may be made to Entry 33 in List I, Entry 36 in List II and Entry 42 in 
List III of the Seventh Schedule. The words used in those entries are “acquisition 
or requisitioning ” or their grammatical variations. The legislative power being 
confined only to “ acquisition or requisitioning ” it will not be unreasonable to hold 
that “ taking of possession ” referred to in Article 31 (2) is in the nature of “requi- 
sitioning.”” In section 299 (2) of the Government of India Act the words “taking 
of possession” did not occur nor did they occur in any of the legislative lists in the 
Seventh Schedule to that Act, but they have been introduced in Article 31 (2) and 
in the three entries mentioned above the word “ requisitioning ” has been added 
after the word “ acquisition.” If“ taken possession of or acquired ” occurring in 
Article 31 (2) be given a meaning wider than what is meant by “ acquired or 
requisitioned ” or their variations used in the entries then it will amount to saying 
that Article 31 (2) even contemplates a law with respect to matters which are beyond 
the legislative powers conferred on Parliament and the State Legislatures, for,they ' 
can only make a law with respect to “ acquisition or requisitioning.” To counter 
this reasoning it is pointed out that Parliament under the Union List has the resi- 
duary power of legislation and, therefore, there is no difficulty in giving a wider 
meaning to the expression “ taken possession of or acquired.” It will then amount 
to giving one and the same expression different meanings. ‘Thus in its application 
to a law made by the State Legislature “ taken possession of or acquired ” must 

erforce mean ‘‘ requisitioned ” or ‘‘ acquired” whereas in its application to a 

w made by Parliament it will have a much wider meaning. This is opposed 
to the cardinal rules of interpretation. Therefore, “‘ taken'possession of or acquired?” 
should be read as indicative of the concept of “‘ requisition or acquisition.” 


A further question, however, arises at this stage and it may be now considered. 
Does every taking of a thing into the custody of the State or its nominee necessarily 
mean the taking of possession of that thing within the meaning of Article 31 (2) 
so as to call for compensation ? The exercise of police power in relation to pro- 
perty may conceivably result in the extinction or. destruction of the property or 
in the State taking the property in its control. Take the case of the law authorising 
the municipal bailiff to seize rotten vegetables or adulterated foodstuffs and destroy 
them or to enter upon the property of a private owner to pull down the dilapidated. 
structure. Considér the law authorising the men of the fire brigade to go upon 
the property of a private ownerand demolish it to prevent the fire from spreading 
to the houses beyond or on the other side of that house. Take the case of the law 
authorising the seizure and. destruction of property for the protection of public 
morality. Although in none of the above cases there is any acquisition of property 
involving a transfer of title, there is in each of the above cases, a “‘ taking of possession?” 
and destruction of property by the State by authority of law and yet nobody will 
say that any of the above laws authorise the “ taking of possession ” of the property 
within the meaning of Article 31 (2) so-that ifsuch law does not provide for com- 
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pensation the law will be unconstitutional and void; Take the case of the Court 
of Wards Act. It is a law which authorises the State to take possession of the estate 
. of a disqualified proprietor and to manage it for him. The State only manages. 
the estate on behalf and for the benefit of the disqualified proprietor. The dis- 
qualified proprietor does not appoint the State or any State official to manage his. 
estate i he cannot dismiss or discharge the manager appointed by the State. 
The possession of the manager can hardly, in such a situation, be described as the 
possession of the disqualified proprietor. The disqualified proprietor is, therefore,. 
in a sense, deprived of the possession of his estate and the State takes the estate in 
its possession. The same thing may be said of the Lunacy Act. There is no transfer- 
of title to the State, and, therefore, there is no acquisition of property by the State. 
This law, however, takes the property out of the possession of the owner who is 
adjudged a lunatic. But nobody will say that the Court of Wards Act or the 
Lunacy Act calls for compensation. 


The learned Attorney-General has also drawn our attention to statutes, 
namely, Act XLVII of 1950 (The Insurance (Amendment) Act, 1950), passed 
on the goth May, 1950, and which has added several sections to the Insurance 
Act, 1938, Act LI of 1951 (Railway Companies (Emergency Provisions) Act, 1951),. 
passed on the 14th September, 1951, and Act LXV of 1951 (Industries (Develop- 
ment and Regulation) Act, 1951) enacted on the goth October, 1951, in support 
of his contention. He points out that each of those laws is strictly speaking outside 
Article 31 (5) (b) and that the result of our holding that the taking of possession. 
authorised by those Acts falls withjn Article 31 (2) so as to call for compensation. 
will be to prevent imposition of social control so urgently necessary for the protection 
of the larger interests of the society. His argument is that the taking of possession 
authorised by none of these three Acts falls within Article 13 (2) and only illus- 
trates the exercise of the State’s police power. As all the three Acts were passed 
after the Constitution came into force and as they may be challenged in future 
an argument founded on them will really be begging the question in debate before us. 
I, therefore, prefer just to note the Attorney-General’s contention and pass on and 
not to base any decision on consideration of any of those Acts. 


Confining myself then to the illustrations given by me I think it is fairly 
clear from the foregoing discussion that none of the laws referred to above by me 
authorise any “‘ acquisition ” of property in the sense,explained above and although 
each of them does authorise a sort of taking of possession of the property yet nobody 
can contend that the taking of possession so authorised by them falls within Article 
31 (2). In other words, the taking of possession authorised by those laws does not. 
amount to the exercise of the power of eminent domain but is the result 
of the exercise of police power. It follows; therefore, that every taking of 
possession does not fall within Article 31 (2). What, then, is the test for deter- 
mining whether a taking of possession authorised by a particular law is a taking 
of possession in exercise of the power of eminent domain or is a taking of possession 
in exercise of the State’s police power. I have already referred to the nature of 
the State’s police power and quoted from some American decisions showing that 
the State’s police power extends not only to regulations which promote public health, 
morals and safety but to those which promote the public convenience or the general 
prosperity. In its application to private popat it, in some measure, resembles. 
the exercise of the power of eminent domain. us the police power is exercised 
in the interest of the community and the power of eminent domain is exercised to 
implement a public purpose and in both cases there is, a taking of possession of 
private property. There is, however, a marked distinction between the exercise 
of these two sovereign powers. According to Professor Willis, at page 717, eminent 
domain takes property for use by the public or for the benefit of the public, while- 
the police power prevents people from so using their own property as to injure others. 
The fundamental principle which is held to justify the exercise of police power is. 
that no one shall use his property or exercise any of his legal rights as injuriously 
to interfere with or affect the property or other legal rights of others. (See Willoughby, 
I . 
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Vol. III, page 1775). The primary purpose of police power is protection or pre- 
vention—that persons may be restrained from so exercising their private rights of 
property, contract or conduct as to infringe the equal rights of others or to prejudice 
the interests of the community. (Willoughby, Vol. III, page 1783.) When the 
State finds that a certain public purpose needs fulfilment and then in order to 
implement that public purpose the State takes possession of private property on its 
own account after acquiring it or even without acquiring it and having taken 
possession of the property the State itself uses or utilises the property or makes it 
over to a third party to do so for implementing that public purpose which the State 
has taken upon itself to serve and for which the property was taken possession of or 
acquired the State is said to have exercised its power of eminent domain. This 
‘power can only be exercised under a law and that law must provide for compen- 
sation. The point to note is that in such a case the public purpose is one which 
the State has set out to fulfil as its own obligation and the State takes possession 
on its own account to discharge its own obligation. In police power the State 
destroys or aa epee or takes possession of property in order ta prevent the 
owner from indulging in anti-social activities or otherwise inflicting injury upon 
the legitimate interests of other members of the community either by using his 
property in a manner he should not do or by omitting to use it in a manner he 
should do. In such a case the State steps in and destroys or extinguishes only to 
prevent an injury to social interest or takes possession and assumes the superinten- 
dence of the property not on its own account for implementing its own public purpose 
but for protecting the interests of the community. It is easy to perceive, though 
somewhat difficult to express, the distinction between the two kinds of taking of 
posséssion which undoubtedly exists. In view of the wide sweep of the State’s 
police power it is neither desirable nor possible to lay down a fixed general test for 
determining whether the taking of possession authorised by any particular law falls 
into one category or the other. Without, therefore, attempting any such general 
enunciation of any inflexible rule it is possible to say broadly that the aim, purpose 
and the effect of the two kinds of taking of possession are different and that in each 
case the provisions of the particular law in question will have to be carefully scru- 
tinised in order to determine in which category falls the taking ‘of possession autho- 
rised by such law. A consideration of the ultimate aim, the immediate purpose 
and the mode and manner of the taking of possession and the duration for which 
such possession is taken, the effect of it on the rights of the person dispossessed and 
other such like elements must all determine the judicial verdict. The task is difficult 
and onerous but the Court will have to hold the scale even between the social control 
and individual rights and determine whether, in the light of the constitutional 
limitations, the operation of the law is confined to the légitimate sphere of the 
State’s police power or whether it has overstepped its limits and entered into the 
field of eminent domain. It is only in this way that the Court serves and upholds 
the constitution by reconciling the conflicting social interests. 


In the light of the foregoing discussions and the conclusions reached by me 
I now proceed to examine the contention that the impugned section 7 of the Amending 
Act (VII of 1950) is unconstitutional in that it infringes Subodh Gopal Bose’s funda- 
mental right to property guaranteed by Article 31. The argument is that havi 
purchased the entire Touzi at a revenue sale the respondent Subodh Gopal 
Bose had under the old section 37 of the Act of 1859, acquired the valuable right 
‘to annul the under-tenures and to eject the under-tenants and that he had actually 
obtained a decree for ejectment but that he had been deprived of those vested 
‘rights by the operation of section 7 of the amending Act which, in effect, gave 
‘retrospective operation to the new section 37. Assuming that the right to annul 
-under-tenures and to eject under-tenants and the decree for ejectment come within 
the term “ property,” as used in Article 31 (2) as to which I have considerable 
doubts the question at once arises whether they have been taken possession of or 
-acquired under the impugned Act. The Touzi still remains the property of the 
respondent Subodh Gopal Bose. He can realise rents and exercise all acts of 
«ownership except that he cannot exercise the right to annul the under-tenures 
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or eject any under-tenants or execute the decree he has obtained. But have these 
last mentioned rights been taken possession of or acquired by the State 
within the meaning of Article 31 (2)? There is no doubt that the 
State has not “ acquired” these rights in fhe sense I have explained, for there 
has been no transfer, by agreement or by operation of law, of these rights 
from the respondent Subodh Gopal Bose to the State or anybody else. The im- 
pugned law has not vested those rights in the State or anybody else and does not 
authorise the State or anybody else to exercise these rights. Referring to the 
position of the shareholders under the Sholapur Spinning and Weaving Com- 
pany (Emergency Provisions) Act, 1950, Mukherjea, J., said in his judgment in 
Ghiranjitlal’s case? at pages 905-906 :— 
A 

“The State has not usurped the shareholders’ right to vote or vested it in any other authority. 
The State appoints directors of its own choice but that it does not in exercise of the shareholders’ 
right to vote but in exercise of the powers vested in it by the impugacd Act. . Thus there has been 
no dispossession of the shareholders from their right of voting at all. The same reasoning applies 
to the other rights of the shareholders spoken of above, namely, their right of Passing resolutious and 
of presenting winding up petitions. esc rights have been restricted undoubtedly and may not be 
capable of being exercised to the fullest extent as long as the management by the State continues. 
Whether the restrictions are such as would bring the case within the mischief of Article rg (1) (/) of 
the Constitution I will examine presently ; but I have no hesitation in holding that they do not amount 
to dispossession of the shareholders from these rights in the sense that the rights have been usurped 
by other people who are exercising them in place of the displaced shareholders.” 


The above reasoning applies mutatis mutandis to the case now before us. The 
truth is that these rights have not been taken possession of or acquired at all in 
exercise of the power of eminent domain but have been extinguished or destroyed 
in exercise of ae State’s police power to prevent public mischief and anti-social 
activities referred to in the objects and reasons appended to the Bill which eventually 
became the impugned law. In the premises, thé respondent Subodh Gopal Bose, 
has been deprived of his “ property ”, if these rights can be properly so described, 
by ah of law and the case falls within Article 31 (1) and pot within Article 
31 (2) at all. ` : 


If the impugned section is regarded as imposing a restriction on the right 
of Subodh Gopal Bose to hold property then, for reasons I have mentioned, I hold 
such restrictions, in the circumstances of this case, to be quite reasonable and 
permissible under Article 19 (5). If the impugned section operates as an extinguish- 
ment of his right to property, treating the right to annul under-tenures and to 
eject under-tenants and to execute the decree for ejectment as property, then, 
in my judgment, these rights of the respondent Subodh Gopal Bose have not been 
taken possession of or acquired by the State within the meaning of Article 31 (2 
but he has been deprived of his property by.authority of law under Article 31 ( : 
which calls for no compensation. In the premises, the plea of unconstitutionality 
cannot prevail and must be rejected. I would, therefore, allow the appeal with 
costs both here and in the High Court. 


Ghulam Hasan, F7—I concur with my Lord the Chief Justice that the view 
of the High Court, Calcutta, that section 7 of the West Bengal Revenue Sales (West 
Bengal Amendment) Act, 1950, is void as abridging the fundamental rights of 
the first respondent under Article 19 (1) (f) and (5) of the Constitution. cannot 
be sustained and I agree with the order proposed by him. 


Jagannadha Das, 7.—I have had the advantage of reading the jud ts 
of my Lord the Chief Justice and of my learned brother Justice S. R. Das oe 


On the assumption that the question raised in this case is one that arises 
under Article 1g (1) (f) and (5) of the Constitution—that being the footing on 
which the learned Judges of the High Court dealt with the case—I agree with that 
portion of the judgment of my learned brother Justice S. R. Das which holds that 
the impugned section 7 of the Bengal Land-Revenue Sales (West Bengal Amendment) 
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a 1950 (West Bengal Act VII of 1950) is intra vires and for the reasons stated 
him. 


` A larger question has, however, been raised as to whether this is a case which 
falls within the scope of Article 19 (1) (f) and (5) or Article 31 of the Constitution. 
Since on either view, we are all agreed as to the final result of this appeal, I have felt 
rather reluctant to go into this larger question. “But out of profound respect for 
my Lord the Chief Justice and my learned brother Justice S. R. Das who have 
dealt with the matter fully and out of a sense of duty to the Court, I venture to 
express my views briefly. 

My Lord the Chief Justice is inclined to the view that the fundamental right 
declared in Article 19 (1) (f) has no reference to concrete property rights but 
refers only to the natural rights and freedoms inherent in the status of a citizen. 
Even so, with respect, I fail to see how the restrictions on the exercise of those rights 
referred to in Article 1g (5) can be otherwise than with reference to concrete pro- 
perty rights. To me, it appears, that Article 19 (1) (f), while probably meant 
to relate to the natural rights of the citizen, comprehends within its scope also concrete 
property rights. That, I believe, is how it has been generally understood without 
question in various cases these nearly four years in this Court and in the High 
Courts. At any rate, the restrictions on the exercise of rights envisaged in Artitle 
19 (5) appear to relate—normally, if not invariably—to concrete property rights? 
To construe Article 19 (1) (f) and (5) as not having reference to concrete property 
rights and restrictions on them would enable the legislature to impose unreasonable 
restrictions on the enjoyment of concrete property (except where such restrictions 
can be brought within the scope of Article 31 la) by some process of construction). 
As at present advised, I am unable to give my assent to such a view.` 


Now as regards Article 31, "I agree that clause (1) cannot be construed as 
being either a declaration or implied recognition of the American doctrine of 
“ police power.” The negative language used therein cannot, I think with respect, 
be turned into the grant, express or implied, of a positive power. Indeed as my 
Lord the Chief Justice has pointed out in his judgment, no such grant of police 
power is necessary, having regard to the scheme of the Constitution. That scheme, 
as I understand it, is this. The respective legislatures in the country have plenary 
powers assigned to them with reference to the various subjects ‘covered by the 
entries enumerated in the Lists of the Seventh Schedule by virtue of Articles 245 
to 255. These powers are subject to the limitation under Article 13 that the power 
is not to be so exercised as to infringe the fundamental rights declared in Part IIT 
of the Constitution. And, therefore, the legislatures can exercise every power— 
including -the police power, if it is necessary to import that concept—within these 
limits, in so far as it is not provided for in Article 19 (2) to (6) and Article 31 (5): 
(b) (ii) or other specific provisions in the Constitution, if any. The only problem 
thus presented to the Courts is not as to what is the extent of the police power, 
byt as to what is the scope and limit of the fundamental right which is, alleged 
to have been infringed by legislative action. I agree with my learned brother 
Justice S. R. Das that the Constitution envisages a large measure of social control 
as a means to achieve the goal set out in the Preamble and in the directive principles 
enumerated in Part IV. I am also of the view that the Courts may not ignore 


_ the directive principles, as having no bearing on‘the interpretation of constitutional 


problems, since Article 37 categorically states that “ it shall be the duty of the State 
(including the legislature by virtue of the definition of ‘ State’ in Part III made 
applicable by Article 36) to apply these principles in making laws.” While therefore, 
l agree in thinking that a substantial measure of social control legislation may 
become necessary in the fulness of time, that to my mind, is no reason for construing 
Article 31 (1) as implying some undefined police power, though such a consideration 
may have relevance in the determination of the ambit of a fundamental right. 

On the other hand, I am unable to agree with the view that Article 31 (1) 
has reference only to the power of Eminent Domain. I do not dispute that it 
comprehends within its scope the requirement of the authority of law, as distinguished 
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from executive fiat for the exercise of the power of Eminent Domain. But it 
appears to me that its scope may well be wider. This really depends on what is 
the exact meaning to be assigned to the word “ property ” as herein used and on 
whether “ deprivation ” contemplated by Article 31 (1) is in substance the same 
as “taking possession” or “ acquisition ” contemplated in Article 31 (2). My 
Lord the Chief Justice is inclined to the view that “ taking possession ” or “ acqui- 
sition ” is to be construed as having reference to and meaning “ deprivation” 
‘or vice versa. Undoubtedly, ‘ taking possession’ and “ acquisition’ amount to 
“ deprivation ” but the converse may not follow in the particular context in which 
these words and phrases are used. With great respect, I can see no warrant for 
the construction adopted except the assumption that Article 31 (1) and Article 
31 (2) refer to the same and identical topic of Eminent Domain and that they 
‘ provide for the different requirements thereof, i.e., the requirement of authority 
of law under Article 31 (1) and the requirements of public purpose and compen- 
sation under Article 31 (2). But it appears to me that if in Article 31 (2) “ acqui- 
sition ” -and “ taking possession? were meant to be synonymous with “ depri- 
vation ” already used in Article 31 (1) there was no reason to drop the use of the 
word “ deprivation ” in Article 31 (2) and to use other words and phrases therein. 
For instance, Article 31 (2) may well have run as follows. 
“There shall be no deprivation of property, movable or immovable,...........2-4- » for 
. public purposes under any law authorising the same unless the law providea...........- 3 
or some other such clause may have been suitably drafted. It appears to me that 
while the framers of the Constitution laid down the requirement of the authority 
of law for “ deprivation of property ” with a larger connotation, they limited the 
requirement of payment of compensation to what may reasonably be comprehended 
within the concepts of “ acquisition ” and “ taking possession.”. With respect, 
to read these words and phrases in Article gr (2) as meaning the same.thing as 
“ deprivation ” used in Article 31 (1) and to make the test of ‘‘substantial abridg- 
ment” or “ deprivation ” as the sine qua non for payment of compensation under 
Article 31 (2) is to open the door for introduction of most, if not all the elements 
of wide uncertainty which have gathered round the word “taken” used in the 
corresponding context in the American Constitution, notwithstanding caution 
to the contrary which my Lord the Chief Justice has indicated in his judgment. 
L'am inclined to think that it is in order to obviate this that the framers of the 
Constitution deliberately avoided the use of the word “ deprived ” or “ deprivation’’ 
in Article 31 (2). 

I am conscious of the principle that a Constitution has to be liberally construed 
so as to advance the content of the right guaranteed by it. But where, as in this 
case, there is, what appears, a deliberate choice of the language used, and where 
it is not unlikely that having regard to the goal that the Constitution has set to 
itself in Part IV, certain degree of caution and restraint may well have been intended | 
as to the limits of the rights, the intendment of the language used has, in my opinion, 
to prevail. ’ 

On the other hand, I am unable to agree with my learned brother Justice 
S. R. Das that “ acquisition ” and “‘ taking possession ” in Article 31 (2) have to 
be taken as necessarily involving transfer of title or possession. The words or phrases 
appear to me to comprehend all cases where the title or possession is taken out of the 
owner and appropriated without his consent by transfer or extinction or by some 
other process, which in substance amounts to it, the possession in this context 
meaning such possession as the nature of the property admits and which the law 
recognises as possession. This seems to follow from the enumeration of the classes 
of property in Article 31 (2) to which it is applicable and also by reason of the 
broader consideration that from the point of view of the owner or possessor whose 
title or possession is appropriated, every such act of appropriation stands on the 
same footing. That the idea of transference of title or possession is not necessarily 
to be implied by Article 31 (2) appears tp me to be also indicated by Article gr (5) 
(6) (ii), which more often than not, would cover cases of destruction of property. 
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Incidentally, I may mention that I am inclined to the view, in agreement with my 
Lord the Chief Justice, that Article 31 (5) (b) (ii) is an exception to Articlegr (2) 
and is intended to absolve the need for payment of compensation for “ acquisition ”’ 
or “ taking possession ” of property for the purposes specified therein. It, therefore, 
seems to imply payment of compensation, if such “ acquisition” or “ taking pos- 
session ” of property is for other purposes. 


et 


The question then remains as to what is “ property ” contemplated by Article 
31 (2) apart from the specified categories included therein by enumeration in the 
phrase “ any interest in, or in any company owning, any commercial or industrial 
undertaking.” It is no doubt true that in a wide sense, property connotes not 
only a concrete thing—corporeal or incorporeal—but all the bundle of rights which 
constitute the ownership thereof and probably also each individual right out of 
that bundle in relation to such ownership. But in the context of Article 31 (2}— 
as in the cognate context of Article 1g (1) (f)—the connotation of the word is 
limited by the accompanying words “ acquisition” and “ taking possession.” 
Hence out of the general and wide category falling within the connotation of the 
word “property” only that which can be the subject-matter of “ acquisition ” 
~ or “ taking possession,” is the “ property” which is within the scope of ‘Article 
31 (2). This to my mind excludes, for instance, a bare individual right, out of the 
bundle of rights which go to make up property as being itself property for purposes 
of Article 31 (2), unless such individual right is in itself recognised by law as pro- 
perty or as an interest in property—an easement, a profits-a-prendre and the like— 
and as capable of distinctive acquisition or possession. Thus for instance in the 
case with which we are concerned in the present appeal, the right to annul under- 
tenures cannot in itself be treated as property, for it is not capable of independent 
acquisition or possession. The deprivation of it can only amount to a restriction 
on the exercise of the rights as regards the main property itself and’ hence must 
fall under Article 19 (1) (f) taken with 19 (5), according to my understanding 
thereof. 3 


In my view, however, the word “ property’? as used in Article 31 (1) may 
have been intended to be understood in a wider sense and deprivation of any indi- 
vidual right out of a bundle of rights constituting concrete property may be depri- 
vation oF “ property ” which would require the authority of law. I am aware 
of the possible criticism that in two parts of the same article the same word must 
be intended to have been used in the same sense. While this is a normal rule of 
construction, it can yield to the requirement of the context arising from the juxta- 
position of other words or phrases. To my mind Article 31 (1); though part of an 
Article is in essence an independent provision to some extent overlapping with the 
requirements of the law of Eminent Domain. It is on a par with Article 21¢ It 
seems to me to serve a distinct purpose over and above that relating to the law of 
Eminent Domain, viz., that it relates also to deprivation of property other than that 
Which may fall within the scope of Article 31 (2).’ It enjoins that such deprivation 
shall not be brought about save by authority of law. 


In view of what I have said above, it follows tht the assumption with which 
I have started, viz., that this is a case falling under Article 1g (1) ( f} and (5), is, 
in my opinion, correct. 


In the result I agree that the appeal should be allowed with costs here and 
in the High Court. 


Agent for Appellant: P. K. Bose. 
Agent for Respondent: R. R. Biswas. 


G.R./K.S. Appeal allowed. 
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[THE SUPREME COURT OF INDIA.] 
(Civil Appellate Jurisdiction.) 


Present :-—-M. PATANJALI SASTRI, C.J., MEHRGHAND Mauayjan, S. R. Das, 
VIVIAN Bose AND GHULAM Hasan, JJ. 


Dwarkadas Shrinivas of Bombay .. Appellant* 
D. 
The Sholapur Spinning & Weaving Co., Ltd., and others .. Respondents. 


Sholapur Spinning and Weaving Company (Emergency Provisions) Ordinance (II of 550 = Constititiondt 
validitp—Deprives s properiy af company within meamng of Article 31 of the Constitution without compensation 
and is not covered by the exception in clause (5) (b) (ii) of that Article and violates fundamental rights 
—Preference shareholder—Right to impugn constitutionality of enactment. 


Per Patanjali Sastri, C.7.—The Sholapur Spinning and Weaving Company (Emergency Provi- 
sions) Ordinance authorises, in effect, a deprivation of the property of the company within the meaning 
of Article 31 of the Constitution without compensation and is not covered by the exception in clause 
(5) (b) (1i) of that article. The Ordinance thus violates the fundamental right of the company under 
Article 31 (2), and a preference shareholder of the company who is called upon to pay the moneys 
unpaid on his shares is entitled to impugn the constitutionality of the Ordinance. 


Chiranjit Lal Chowdhuri v. The Union of India and others, (1951) S.C.J. 29: 1950 S.C.R. 860, dis” 
tinguished. 


Per Mahajan F.—(Patanjali Sastri, C.F., Bose and Ghulam Hasan, 77., concurring). In relation 
to constitutional prohibitions binding a legislature it is clear that the legislature cannot disobey the 
prohibitions merely by employing indirect method of achieving exactly the same result. Therefore, 
in all such cases the Court has to look behind the names, forms and appearances to discover the 
true character and nature of the legislation. 


The result of the provisions of the Sholapur Spinning and Weaving Mills (Emergency Provisions) 
Ordinance, is that all the properties and effects of the company passinto the hands of personsnominated 
by the Central Government who are not members of the company or its shareholders, or in any 
way connected with it, and who are merely the creatures of the Central Government or its dummies, 
The combined effect of the provisions of sections 3, 4 and 12is that the Central Government becomes 
vested with the possession, control and management of the property and effects of the company and 
the normal function of the company under the articles and the Indian Companies Act comes to an 
end. The shareholder’s most valuable right to appoint directors to manage the affaris of the company 
and be in possession of its property and effect is taken away. Resolutions passed. by them lose al} vigour 
and become subject to the veto of the Central Govérnment . The power of voluntarily winding up 
the company formed by thefa or of winding, it up through Court also becomes subject td the veto of 
the Central Government. The Central Government by executive action can override, if it likes, 
all the provisions of the Indian Companies Act. In substance therefore by the provisions of the 
Ordinance the company and its shareholders as well as ıts directors and managing agents have been 
completely deprived of sion of the property and effects of the company and its possession has been 
taken by the Central Government, 2.6., by the Union of India. The undertaking p rts to have 
been taken over for a public purpose, namely, to keep up the production of an essential commodity, 
and to avoid serious unemployment amongst a certain section of the people. 


1t cannot be saigd that the effect of the Ordinance is that the Central Government has taken over 
the superintendence of the affairs of the company and that the impugned legislation is merely regu- 
lative in character. 


The statute has overstepped the limits of legitimate social control legislation and has infringed 
the fundamental right of the company guaranteed to it under Article 31 (2) of the Constitution and 
is therefore unconstitutional. 


Our Constitution subject to certain exceptions has guaranteed the fullest protection to private 
property. It has not only provided that no person can be deprived of property by the executive 
without legislative sanction but it has further provided that even the legislature cannot deprive a 

n of his property unless there is a publie purpose and then only on payment of compensation. 
Fundamental ight regarding property apart from personal and property freedoms has been dealt 
with in Part ITI of our Constitution separately as a self-contained provision and as a distinct subject 
from the various freedoms declared by Article 19. 


From the language employed in the different clauses of Article g1 it is difficult to escape the con- 
clusion that the words “acquisition ” and ‘“‘taking possession” used in Article 31 (2) have the same 
meaning as the word “ deprivation ” in Article 31 (1). Only that form of legislation which: promotes 
public health or prevention of danger to life or property is saved from the provisions of Article 31 (2), 
while other laws made in exercise of the power of social control, if they deprive a person of property 
are not saved from the operation of clause (2) of Article 31. x 





* Civil Appeal No. 141 of 1952. 18th December, 1953. 


356 THE MADRAS LAW JOURNAL REPORTS, [1954 


Article 3 is a self-contained provision delimiting the field of eminent domain and Articles gx (1) 
and gı (2) deal with the same topic of compulsory acquisition of property. 


A preference shareholder of the company called upon to pay the moneys unpaid on his shares 
is entitled to impugn the constitutionality of the Ordinance. Chiranjitlal Chowdhuri vw. The 
Union of India, (1951) S.C.J. 29: (1950) S.C.R. 869, distinguished. 

Per Das, 7.—There cannotbe any doubt that the Mills, machineries, stocks, etc., of the Company 
are “ property ” within the meaning of Articles 19 and 31. A contract or agreement which a person 
may have with the company and which may be cancelled by the directors in exercise of ers. 
under the Ordinance undoubtedly be “‘ property? within the meaning of the two Articles and 
if they have been taken possession of or acquired that will be quite sufficient for the preferential share- 
holder to sustain his challenge to the constitutionality of the impuged law, whether or no the office 
of the Managing Agents or of the directors is “ property ” or has been taken possession of or acquired. 

The impugned legislation has far outstepped the limits of police power and is in substance nothing 
short of expropriation by way of the exercise of the power of eminent domain and as the law has not 
provided for any compensation it must be held to offend the provisions of Article g1 (2). 

Per Bose, 7.—It is wrong to assume that “ police power,” “ social control,” “eminent domain” 
and the like are inherent in the State in India and then to see how far the Constitution regulates and 
fits in with them. We have to interpret the plain provisions of the Constitution and it is for jurists 
and students of law, not for judges, to see whether our Constitution also provides for these powers 


, 2nd it is for them to determine whether the shape which they take in India resembles any of the vary- 
ing forms which they assume in other countries. 


Article 19 (1) (f) confers a certain fundamental freedom on all citizens of India, namely, the 
freedom to acquire, hold and dispose of property. Article 31 (1) is a sort of corollary, namely that 
after the property has been acquired it cannot be taken away save by authority of law. Article 31 
is wider Article 19 because it applies to every one and is not restrıcted to citizens. But what 
Article 19 (1) (f) means is that whereas a law can be passed to prevent persons who are not citizens 
of India from acquiring and holding property in this country no such restrictions can be placed on 
citizens. Butin the absence of such a law non-citizens also can acquire property in India and if 
they do, then they cannot be deprived of it ahy more than citizens, save by authority of law. 


The “ possession ” and “‘ acquisition” referred to in Article 31 (2) mean the sort of “ possession ” 
and “ acquisition’? that amount to “ deprivation’? within the meaning of Article 31 (1). No 


hard and fast rule can be laid dowa. Each case must depend on its own facts. But if there is sub- 
stantial deprivation then Article 31 (2) is attracted. 


Per Ghulam Hasan, 7.—The impügicd Act in substance robs the company of every vestige of 
right papas the husk of title. The Act oversteps the constitutional limits of the power conferred 
upon the State and offends against the provisions of Article g1 of the Constitution and must, there 
fore, be held void. ° 


z Clauses (1) and (2) of Article 31 form an integral whole and cannot be dissociated from each 
other. 

| On Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the 29th August, 1950, of the High Court of Judicature at Bombay 
(Chagla, C.J., and Gajendragadkar, J.) in Appeal No. 48 of 1950, arising out of 
the Judgment and Decree dated the 28th June, 1950, of the said High Court 
(Bhagwati, J.) in its Ordinary Original Civil Jurisdiction in Suit No. 438 of 1950. 


M. P. Amin, Senior Advocate, (M. M. Desai and K. H. Bhabha, Advocates 
with him) for Appellant. 


M. C. Setaload, Attorney-General for India and C. K. Daphtary, Solicitor-General 
for India (G. N. Joshi, Advocate, with him) for Respondents Nos. 1 to 4 and 6 to 8. 


M. C. Setaload, Attorney-General for India, (G. N. Joshi and Porus A. Mehta, 
Advocates with him) for Respondent No. 9. 


The Court delivered the following Judgments : 


Patanjali Sastri, C. J.—I have fully discussed and explained the meaning 
and effect of Articles 1g and 31 in my Judgment just delivered in Civil 
Appeal No. 107 of 1952—The State of West Bengal v. Subodh Gopal Bose & Others}. 
On that view, I agree with my learned brothers that the impugned Ordinance 
authorises, in effect, a deprivation of the property of the Company within the 
meaning of ~ Article 31 without compensation and is not covered by the 





1. (1954) S.C.J. 127. 
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exception in clause (5) (b) (ii) of that article. The Ordinance thus violates the 
fundamental right of the Company under Article 31 (2), and the appellant as a 
preference shareholder who is now called upon to pay the moneys unpaid on his 
shares is entitled to impugn the constitutionality of the Ordinance. I also agree 
with my learned brother Mahajan, that the previous decision of this Court in 
‘Chiranjitlal Chowdhuri v. The Union of India and others1, is distinguishable and has 
no application here for the reasons mentioned by him. 


Mahajan, 7.—This is an appeal from the judgment and decree of the High Court 
of Judicature at Bombay passed on the 29th day of August, 1950, in Appeal No. 
48 of 1950. 

The appeal concerns the validity of the same piece of legislation that was 
considered by this Court in the case of Chiranjttlal Chowdhurit. ‘There an ordinary 
shareholder of the defendant company, holding one fully paid up share claimed 
relief under Article 32 of the Constitution of India on the ground that the provisions 
of the Sholapur Spinning & Weaving Company (Emergency Provisions) Act, 
XXVIII of 1950, abridged his fundamental rights conferred under Articles 14, 19 
and 31 of the Constitution. This Court by a majority of 3 to 2 dismissed the petition 
holding that the presumption in regard to the constitutionality of the Act had not 
been displaced by the petitioner and that it had not been proved that the impugned 
statute was a hostile or a discriminatory piece of legislation as against him, or that 
the State had taken possession of his share. The minority held that the impugned 
statute was void as it abridged the petitioners’ fundamental rights under Article 14 
of the Constitution. ‘This decision was delivered on 4th December, 1950. 

The suit out of which this appeal arises was decided by the High Court of 
Bombay during the pendency of Chiranjitlal Chowdhuri’s petition in this Court. 
Most of the facts furnishing the cause of action for the suit have been detailed in the 
judgment of this Court in that case, but it seems necessary to briefly re-state them 
for a proper appreciation of the contentions that have been raised in the appeal. 

The Sholapur Spinning & Weaving Co., Ltd., was incorporated under the 
Indian Companies Act with an authorized capital of Rs. 48 lakhs divided into 

1,590 fully paid up ordinary shares of Rs. 1,000 each, 20 fully paid up ordinary 
shares of Rs. 500 each, and 32,000 partly paid up cumulative preference shares of 
Rs. 100 each, the paid up capital of the company being Rs. 32 lakhs comprised 
of Rs, 16 lakhs fully paid up ordinary shares and Rs. 16 lakhs partly paid up 
preference shares, Rs. 50 being unpaid on each of the 32,000 cumulative pre- 
ference shares. The company did good business and declared high dividends for 
some time ; but in the year 1949, there was accumulation of stocks and financial 
difficulties. In order to overcome this situation the directors decided to close 
the Mills and on the 27th July, 1949, they gave notice of this decision to the workers? 
Pursuant to this notice the Mills were, closed on the 27th August, 1949. This 
created a labour problem and to solve it the Government on the 5th October, 
1949, appointed a Controller to supervise the affairs of the Mills under the Essential 
‘Supplies Emergency Powers Act, 1946. On the gth November, 1949, the Controller 
in order to resolve the deadlock decided to call in more capital and he asked 
the directors of the company to make a call of Rs. 50 per share on the preference 
shareholders, the amount remaining unpaid on each of the preference shares. 
‘The directors refused to comply with this requisition, as in their judgment that 
was not in the interests of the company. Thereupon the Governor-General 
on the gth January, 1950, promulgated the impugned Ordinance, under which 
the Mills could be managed and run by directors appointed by the Central Govern- 
ment. On the gth January, 1950, the Central Government acting under section 15 
of the Ordinance delegated all its powers to the Government of Bombay. The 
‘Government of Bombay then appointed certain directors who took over the assets 
and management of the Mills. On the 7th February, 1950, they passed a resolution 
making a call of Rs. 50 on each of the preference shares payable at the time stated 
in the resolution. Pursuant to this resolution a notice was addressed on the 22nd 
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February, 1950, to the plaintiff in the suit, who held preference shares, to pay 
Rs. 1,62,000 the amount of the said call on or before the grd April, 1950. The 
plaintiff instead of meeting the demand, filed the present suit on the 28th March, 
1950, in a representative capacity on behalf of himself and other preference share- 
holders against the company and the directors appointed by the Government 
of Bombay challenging the validity of the Ordinance and questioning the right 
of the directors to make the call. On the 1gth April, 1956, a notice was given 
to the Attorney-General of India of the said suit and the Union of India was added 
as defendant No. g therein. 


The principal allegations in the suit were that the Ordinance was illegal, 
ultra vires and invalid as it contravened the provisions of section 299 (2) of the 
Government of India Act, 1935, and all the provisions contained in Part HI of 
the Constitution, and that the resolution of the directors dated 7th February, 
1950, making a call was illegal and ultra vires, as the law under which they were 
appointed was itself invalid. The plaintiff claimed relief in the form of a decla- 
ration regarding the invalidity of the Ordinance and prayed for an injunction 
restraining the directors from giving effect to the resolution. The defendants 
denied the correctness of the contentions put forward by the plaintiff. 

Mr. Justice Bhagwati who tried the suit, framed the following issues therein :— 

“1. Whether by the Ordinance the plaintiff and holders of preference shares have been deprived 
of their interest in the 1st defendant company by taking possession of or requisitioning or acquiring 
the same as alleged in para. 6 of the plaint; 


2. Whether section 4 (d) of the Ordinance is illegal, ultra vires, and void in law as alleged ; and 


g. Whether the resolution dated the 7th February, 1950, made by defendants 2 to 6 is illegal, 
ae vires, void and inoperativein law for the reasons mentioned in para. 6 of the plaint or any of 
em. 
By his judgment dated the 28th June, 1950, the learned Judge answered all the 
three issues in the negative and dismissed the suit, and this decision was affirmed 
on appeal. It was held that by force of the Ordinance the State had neither 
acquired the property of the plaintiff, nor of the company, nor had it taken pos- 
session of it, ie that the title to the property and its possession were with the 
respective owners, and the State was only supervising the affairs’ of the company 
through its nominated directors. It was further held that the Ordinance had 
not in any manner infringed the rights of the plaintiff under Article 14 of the 
Constitution and there had been to him no denial of equality before the law or 
equal protection of laws, as the Ordinance was based on a classification which 
rested upon a ground having a fair and substantial relation to the object of the 
legislation and that it had a reasonable basis for that classification. It was also 
held that the restrictions imposed on the right of the appellant and the company 
to hold his or its property were imposed in the interests of the general public. , 
The principal questions for consideration in this appeal are :— 
1. Whether the provisions of the Ordinance for takirg over the management and adminis- 
tration of the company, contravene the provisions of Article 31 (2) of the Constitution ; and 
2, Whether the Ordinance as a whole or any of its provisions infringe Articles 14 and 19 
‘ of the Constitution. . 
In order to decide these issues it is necessary to examine with some strictness the 
substance of the legislation for the purpose of determining what it is that the legis- 
lature has really done ; the Court, when such questions arise, is not overpersuaded 
by the mere appearance of the legislation. In relation to constitutional prohibitions 
binding a legislative it is clear that the legislature cannot disobey the prohibitions 
merely by employing indirect method of achieving exactly the same result. Therefore, 
in all such cases the Court has to look behind the names, forms and appearances to 
discover the true character and nature of the legislation. 


The Preamble of the Ordinance states :— 


_ “On account of mismanagement and neglect a situation has arisen in the affairs of the Sholapur 
Spinning & Weaving Company, Ltd., which has prejudicially affected the production of an 


` 
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essential commodity and has caused serious unemployment amongst a certain section of the 
community ”’. g ' 
Section 3 is the most material section and is in these terms :— 

“The Central Government may at any time by notified order appoint as Many persons as it 

thinks fit to be directors of the company for the purpose of taking over its management and 
administration and may appoint one of such directors to be the chairman ”. 
The provisions of this section are supplemented by what is subsequently provided’ 
for in section 12 which provides that notwithstanding anything contained in the 
Companies Act or in the memorandum or articles of association of the company, 
it shall not be lawful for the shareholders of the company or any other person to 
nominate ọr appoint any person to be a director of the company, that 
no resolution passed at any meeting of the shareholders of the company shall be 
given effect to unless approved by the Central Government ; and that no pro- 
ceeding for the winding up of the company or for the appointment of a receiver 
in respect thereof shall lie in any Court unless by or with the sanction of the Central 
Government, and subject to such exceptions, restrictions and limitations as the 
Central Government may by notified order specify, the Companies Act shall continue 
to apply to the company in the same manner as it applied thereto before the issue 
of the notified order under section 3. Section 4 states the effect of the order of 
the Central Government appointing directors. It provides that all the directors 
of the company who were holding office as such immediately before the issue of 
the notified order shall be deemed to have vacated their offices. In other words 
the directors elected and appointed by ‘the shareholders stand automatically dis- 
missed without more. Not only do the directors stand automatically dismissed 
by legislative action, the managing agents also share their fate and their contracts 
come to an end. Section 4 directs the perscns appointed under section 3 to take 
into custody and under their control all the property, effects and actionable claims 
to which the company is or appears fo be entitled and to exercise all the powers 
of the directors of the company, whether those powers are derived from the Com- 
panies Act or from the memorandum or articles of association or from any other 
source. By section 5 these nominated directors are given powers to raise funds 
in such manner and offer such security as they may deem fit. They are given the 
overriding power of cancelling and varying contracts and agreements entered into 
between the company and any other person at any time if they are satisfied that. 
the contract or the agreement is detrimental to the interests of the company. 
Section 10 denies to the managing agents compensation for the premature termi- 
nation of the contract of management entered into by the company and it also says 
that no person shall be entitled to compensation in respect of a cancelled or varied 
contract under this Ordinance, entered into with the company. The Ordinance 
thus confers powers on the directors of overriding all contracts and deprives persons 
who had entered into contracts with the company of their right under the ordinary 
law to recover compensation. Sections 6, 7 and 8 of the Ordinance lay down the 
method and manner how the existing directors were to give charge of the company’s 
affairs and properties to the directors nominated by the Central Government under 
section 3 and any default in the matter of handing over charge is made punishable 
by imprisonment or other punitive action. 


The result of these provisions is that all the properties and effects of the com- 
pany pass into the hands of persons nominated by the Central Government who 
are not members of the company or its shareholders, or in any way connected with it, 
and who are merely the creatures of the Central Government or its dummies.. 
The combined effect of the provisions of sections 3, 4 and 12 is that the Central 
Government becomes vested with the possession, control and management of the 
property and effects of the company, and the normal function of the company 
under its articles and the Indian Companies Act comes to an end. The share- 
holders’ most valuable right to appoint directors to manage the affairs of the com- 
pany and be in péssession of its property and effect.is taken away. Resolutions 
passed by them lose all vigour and become subject to the veto of the Central Govern- 
ment. ‘Their power of voluntarily winding up the company formed by them or 
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of winding it up through Court also becomes subject to the veto of the Central 
Government. The Central Government by executive action can override, if it 
likes, all the provisions pf the Indian Companies Act. In substance therefore by 
the provisions of this Ordinance the Company and its shareholders as well as its 
directors and managing agents have been completely deprived of possession of 
the property and effects of the company, and its possession has been taken by the 
Central Government, i.e., by the Union of India. The undertaking purports to 
have been taken over for a public p se, namely, to keep up the production 
of an essential commodity, and to avoid serious unemployment amongst a certain 
section of the people. 


The majority of the Court in Chiranjitlal Chowdhuri’s case1, was inclined to 
take the view that that was the true effect of the provisions of the Ordinance 
Mukherjea, J., with whose views Kania, C.J., concurred, and to-whose views to a 
certain extent Fazl Ali, J., subscribed on this part of the case said as follows :— 


“Mr. Chari, on the other hand, has‘contended on behalf of the petitioner that after the manage- 
ment is taken over by the statutory directors, it Cannot be said that the company still retains possession 
or control over its property and assets. Assuming that this State management was imposed 

- in the interests of the shareholders themselves and that the statutory directors are acting as 
the agents of the company, the possession of the statutory directors could not, it is argued, be 
regarded in law as possession of the company so long as they are bound to actin obedience to the 
dictates of the Central Government and not of the company itself in the administration of its affairs. 
Possession of an agent, it is said, cannot juridically be the possession of the principal, if the agent is 
to act not according to the commands or dictates of the principal, but under the direction of an 
exterior authority. 


There can be no doubt that there is force in this contention.” 


Mr. Justice Patanjali Sastri, as he then was, held that the effect of the Act was 
that all the properties and effects of the company passed into the absolute power 
and control of the Central Government and the normal function of the company 

-as a corporate body came to an end. Mr. Justice Das on this part of the case 
said as follows :— 


“Tt is, however, urged by the learned Attorney-General that the mills and all other assets now 
in the possession and custody of the new directors who are only servants or agents of the said company, 
are, in the eye of the law, in the possession and custody of the company and have not really been taken 
possession of by the State. This argument, however, overlooks the fact that in order that the posses- 
sion of the servant or agent may be juridically regarded as the possession of the master or principal, 
the servant or agent must be obedient to, and amenable to the directions of, the master or principal. 
If the master or principal has no hand in the appointment of the servant or agent or has no control 
over him or has no power to dismiss or discharge him, as in this case, the possession of such servant 
or agent can hardly, in law, be regarded as the possession of the company. In this view of.the matter 
there is great force in the argument that the property of the company has been taken possession of 
by the State through directors who have been appointed by the State in exercise of the powers cons 
‘ferred by the Ordinance and the Act and who are under the direction and control of the State and 
this has been done without parmeat of amy Compensation. .......e.s.sssesseerso Here, therefore 
it may well be argued that the property of the company having been taken possession of by the State 
in exercise of powers conferred by a law which does not provide for payment of any compensation, 
the fundamental right of the company has, in the eye of the law, been infringed ”. 


The learned Attorney-General combated this view and strenuously argued 
that the Ordinance could not be construed in the manner suggested above and 
on its true construction its effect was that the Government took under its superin- 
tendence the affairs of the company without in any way disturbing its title in the 
property and that the shareholders have still to a certain extent an effective voice 
‘in its affairs. Illustratively he said that the company was in the same state as a 
disqualified owner is under the provisions of the Court of Wards Act and that 
the provisions of the Ordinance should be construed in that light. To emphasize 
the same point of view reference was also made to the provisions of the Lunacy 
Act, the provisions of sections 52-A and 52-B introduced in the Insurance Act by 
Act XLVII of 1950, the provisions of the Railway Companies Emergency Powers 
Act (LI of 1951), and also to the provisions of Act LXVI of 1951 (Developments 
of Industries Act), and it was contended that the impugned Ordinance was a 


‘ 
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piece of social control legislation as were the provisions contained in the statutes 
referred to above. 


„In my opinion, these contentions are not well founded. Reference to illus- 
trative pieces of legislation designed on the same pattern is neither very happy 
nor apposite ; on the other hand, it is apt to mislead because except in the case 
of the Court of Wards Act, all the laws to which reference was made were enacted 
after the enactment of the Ordinance in question. The different Court of Wards 
Acts being existing laws have been excepted from the fundamental right guaranteed 
by Article 31 (2). That being so, they can afford little assistance in judging the 
validity of the impugned law. In dealing with constitutional matters of this kind 
it is always well to bear in mind what Bradley, J., speaking for the Court said in 
Boyd v. United States! at page 635 :— 

“Illegitimate and unconstitutional practices get their first footing in that way, namely, by silent 

approaches and slight deviations from legal modes of procedure. This can only be obviated by ad- 
hering to the rule that constitutional provisions for the security of person and property should be 
liberally construed. A close and literal construction deprives them of half their cicaty and leads 
to gradual depreciation of the right, as if it consisted more ın sound than in substance. It isthe duty 
of Courts to be watchful for the constitutional rights of the citizen and against any stealthy encroach» 
ments thereon ”. 
These illustrative pieces of legislation to which the learned Attorney-General made 
reference may well have to be judged in the light of these observations when occa- 
sion arises. Reference may also be made to the observations of Holmes, C.J., in 
Pennsylvania Coal Co. v. Mahon?, wherein that learned Judge said as follows :— 

“ As long recognized, some values were enjoyed under an implied limitation and must yield 

to police power but obviously the implied limitation must have its limits or the contract and due 
rocess clauses are gone. One fact for consideration ın dertermining such limits is the extentof the 
Jimin inution. When it reaches a certain magnitude, in most, if not in all cases, there must be an 
exercise of eminent domain and compensation to sustain the act”. 
In my judgment, in the determination of all such cases no abstract standard or 
general rule can be laid down and the question is really one of degree and hence 
its determination depends on the facts of each case. In these circumstances, what 
is to be determined here is whether the provisions of the Ordinance have not 
overstepped the limits of social legislation and whether they do not come within 
the ambit of Article 31 (2). 


The Ordinance in question is not a law of a general character and applicable 
to all companies that may fall in a particular category or class. It deals only 
with a single company and it is difficult to say that mismanagement is a vice peculiar 
to this company alone and good management is a virtue Pon by all other 
incorporated companies. That being so, can it be reasonably held that by pro- 
mulgating this Ordinance the Government has merely taken over the superintendence 
of the affairs of the Company ? Or, has it in effect and substance taken over the 
undertaking itself ? Obviously, the field of superintendence has to be demarcated 
from the field of eminent domain. It is one thing to superintend the affairs of a 
concern and it is quite another thing to take over its affairs and then proceed to 
carry on its trade through agents appointed by the State itself. It seems to me that 
under the guise of superintendence the State is carrying on the business or trade 
for which the company was incorporated with the capital of the company but 
through its own agents who take orders from it and are appointed by it and in the 
appointment and dismissal of whom the shareholders have absolutely no voice. 
The purpose of taking over the company’s undertaking is a public purpose, namely, 
to keep the labour going and contented and to maintain the supply of essential 
commodity. The company is debarred from carrying on its business in the manner 
and according to the terms of its charter. Its old complexion stands changed 
by the terms of the Qrdinance. The Ordinance overrides the directors, deprives 
the shareholders of their legal rights and privileges and completely puts an end to 
the contract of the managing agents. Without there being any vacancy in the 
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number of directors new directors step in and old directors and managing agents 
stand dismissed. Exercise of any power by them under the articles is subject to 
heavy penalties. In this situation it is not possible to subscribe to the contention 
of the learned Attorney-General that the effect of the Ordinance is that the Central 
Government has taken over the superintendence of the affairs of the company 
and that the impugned legislation is merely regulative in'character. In the present 
case, practically all incidents of ownership have been taken over by the State and 
all that has been left with the company is mere paper ownership. This Ordinance, 
in my judgment, is an apposite illustration of what Holmes, C.J., had in mind when 
he made the following observations in the case already referred to :— 


“ Where the seemingly absolute protection in respect of private property given by the Constitu- 
tion is found to be qualified by the police power, the natural tendency of human nature is to extend 
the qualification more and more until at last private property disappears. We are in danger of 
forgetting that a strong public desire to improve the public condition is not enough to warrant achieving 
the desire by a shorter cut than the constitutional way of paying for the change and that the gen 
rule is that while property may be regulated to a certain extent but if the regulation goes too far it 

g Le 


will be recognized as a takin 

For the reasons given above I am of the opinion that the impugned statute 
has overstepped the limits of legitimate social control legislation and has infringed 
the fundamental right of the company guaranteed to it under Article 31 (2) of the 
Constitution and is therefore unconstitutional. 


Next it was contended that the Ordinance in question in any event could 
not fall within the mischief of Article 31 (2) because the State has not acquired 
title in the property of the company under its provisions and that whatever posses- 
sion had been taken had been taken for the purpose of managing the company’s 
property on company’s behalf and that it had not been requisitioned for any State 
purpose. It was said that unless the property of the company by the provisions 
of the Ordinance was vested in the State or was commandeered by the State for 
State purposes, Article 31 (2) could not be invoked to judge the constitutionality of 
the Ordinance, that Article 31 (2) covered within its ambit only two forms of taking 
of property by the State, namely, where the State acquired title in the property 
or where the State temporarily commandeered it, and that all other forms of taking 
the property were outside the fundamental right guaranteed by Article 31 (2). 
It was suggested that the scope of the protection given to private property by our 
Constitution was not as large as it was contained in the Fifth Amendment of the 
Constitution of the United States of America. According to the learned Attorney- 
General, the true content of the fundamental right guaranteed by Article 31 (1) 
was that a person could not be deprived of his property except by statutory autho- 
rity, but once a law was made depriving a person of his property then the article 
afforded no further protection: Support for this contention was sought to be derived 
from the reasoning employed in A. K. Gopalan’s case.1 There it was held that the free- 
doms relating to the person of a citizen guaranteed by Article 1g assume the existence 
of a free citizen and can no longer be enjoyed if a citizen is deprived of his liberty 
by the law of preventive or punitive detention. In like manner it was argued 
that the freedom relating to property guaranteed by Article 19 also vanished as 
soon as a person was depiiyod of his property under a law enacted by an appro- 


- priate legislature. The learned Attorney-General suggested that the two clauses 


of Article 31 were in the nature of two exceptions to the provisions of Article 19. 
(1) (f). The first exception was that the guarantee of freedom given by Article 
19 (1) (f) could be defeated simply by enacting a statute and the second exception 
was that it could also be defeated by the State acquiring title in the property in 
exercise of its power of eminent domain within the limited field prescribed by 
Article 31 (2) but that if a certain deprivation of property did not fall within the 
prescribed field of Article 31 (2) and fell within Article 31 (r), then for such depri- 
vation no compensation was payable. As regards clause (5) which excepted certain 
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laws from the ambit of Article 31 (2), it was argued that this clause had been inserted 
in the article by way of abundant caution. 


In my judgment, none of these contentions have any validity. The cons- 
truction sought to be placed by the learned Attorney-General on the language 
of Article 31 is neither borne out by the phraseology employed in that article nor 
by the scheme of Part III of the Constitution. It seems to me that our Consti- 
tution subject to certain exceptions has guaranteed the fullest protection to private 
property. It has not only provided that no person can be deprived of property 
by the executive without legislative sanction but it has further provided that even 
the legislature cannot deprive a person of his property unless there is a public pur- 
pose and then only on payment of compensation. This article provides as follows :—’ 


“31. (1) No person shall be deprived of his property save by authority of law. 

(2) No property, movable or immovable, including any interest in, or in any company owning, 
any commercial or industrial undertaking, shall be taken possession of or acquired for public purposes 
under any law authorising the taking of such possession or such acquisition, unless the law provides 
for compensation for the property taken possession of or acquired and either fixes the amount of the 


compensation, or specifies the principles on which, and the manner in which, the compensation is 
to be determined and given. 


(3) No such law as is referred to in clause (2) made by the Legislature of a State shall have 


effect unlesssuch law, having been reserved for the consideration of the President, has received his 
assent. 


(4) If any Bill pending at the commencement of this Constitution in the Legislature of a State 
_ has, after it has been passed by such Legislature, been reserved for the consideration of the President, 
and has received his assent, then, notwithstanding anything in this Constitution, the law so assented 


to aero. be called in question in any Court on the ground that it contravenes the provisions of 
clause (2). 


(5) Nothing in clause (2) shall affect— 
(a) the provisions of any existing law other than a law to which the provisions of clause (6) 
apply, or 
(6) the provisions of any law which the State may hereafter make— 
(i) for the purpose of imposing or levying any tax or penalty, or 
(ii) for the promotion of public health or the prevention of danger to life or property or 
(iii) ın pursuance of any agreement entered into between the Government of the Dominion 


of India or the Government of India and the Government of any other country, or otherwise, with 
respect to property declared by law to be evacuee property. 


(6) Any law of the State enacted not more than eighteen months before the commencement 
of this Constitution may within three months from such commencement be submitted to the President 
for his certification ; and thereupon, if the President by public notification so certifies, it shall not 
be called in question in any Court on the ground that it contravenes the provisions of clause (2) of 
this article or has contravened the provisions of sub-section (2) of section 299 of the Government of 
India Act, 1935”. 


It bears the heading “ Right to Property’. It is significant that the different 
articles in Part III have been put in several groups, each bearing a heading of its 
own. These headings briefly indicate the nature and character of the funda- 
mental rights thus grouped. The first group of Articles 14 to 18, bears the heading 
“Right to Equality”. The fundamental right of equality in matters of law, 
religion, social status, etc., is mentioned in the different articles grouped under 
this heading. Articles 19 to 22 have been grouped under the heading “ Right to 
Freedom”. Not only are the protections given against deprivation of personal 
freedom mentioned in this group but it also mentions cases where personal free- 
dom can be deprived by certain laws. Similarly, other articles in this part have 
been grouped under the headings “Right against Exploitation”, “ Educa- 
tional rights ” and “‘ Constitutional remedies”. Under this scheme the funda- 
mental right regarding property apart from personal.and property freedoms has 
been dealt with in this part separately as a self-contained provision and asa 
distinct subject from the various freedoms declared by Article 19. In considering 
Article 31 it is significant to note that it deals with private property of persons 
residing in the Union of India, while Article 19 only deals with citizens defined in 


- 


` 
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Article 5 of the Constitution. It is thus obvious that the scope of these two arti- 
cles cannot be the same as they cover different fields. It cannot be seriously argued 
that so far as citizens are concerned, freedoms regarding enjoyment of property 
have been granted in two articles of the Constitution, while the protection to pro- 
perty gua all other persons has been dealt with in Article 31 alone. If both articles 
covered the same ground, it was unnecessary to have two articles on the same 
subject. The true approach to this question is that these two articles really 
deal with two different subjects and one has no direct relation with the other, namely, 
Article 31 deals with the field of eminent domain and the whole boundary of that 
field is demarcated by this article. In other words, the State’s power to take the 
roperty of a person is comprehensively delimited by this article. The article 
‘has been split up into six clauses. Moreover, by the amendment of the Constitution 
certain kinds of laws have been exempted from the operation of the articles or from 
the whole of Part ITI of the-Constitution by the addition of Articles 31 (A) and 31 
(B). Article 31 (1) declares the first requisite for the exercise of the power of eminent 
domain. It guarantees that a person cannot be deprived of property by an execu- 
tive fiat and that it is only by the exercise of its legislative powers that the State 
can deprive a person of his property. In other words, all that Article 31 (1) says 
is that private property can only be taken pursuant to law and not otherwise. A 
reference to Cooley’s “ Constitutional Limitations ” fully bears out what the true 
content of Article 31 (1) is. This is what he has said at page 1119, (8th Edition) :— 
“LEGISLATIVE AUTHORITY REQUISITE: The right to appropriate private property 
to public uses lies dormant in the State, until legislative action is had, pointing out the occasions, the 
mods; conditions and agencies for its appropriations. Private property can only be taken pursuant 
to law”. 
Article 31 (2) defines the powers of the legislature in the field of eminent domain. 
It declares that private property shall not be taken by the State under a law unless 
the law provides for compensation for the property taken. It is also implicit in 
the language of the article that such taking can only be for public purposes. Clause 
(3) of the article places an additional limitation on State laws enacted on this subject 
, while clause (4) limits the justiciability of the quantum of compensation in certain 
cases. Clause (5) is the saving clause. It saves from the operation of clause (2) 
laws made on certain subjects. The scope of the first clause being merely to save 
private property from being taken purely by executive action and the only clause 
which limits legislative action in the field of eminent domain being clause (2), the 
saving clause therefore concerns itself with clause (2) only. 


As pointed out in Willis on “Constitutional Law”, at page 716, police power, 
power of taxation and eminent domain are all forms of social control and probably 
include all the forms of social control known to the law ; but each differs from the 
others ; though it is possible to distinguish each from the others, yet each has 
characteristics which resemble the characteristics of others and there are times 
when it is very difficult to draw a line between the one and the others. The saving 
clause (5) in Article 31 has been designed with the express purpose’ of saving to a 
certain extent laws made in exercise of the police power of the State which may 
lead to deprivation of property. It has also saved laws relating to tax. It has thus 
delimited from the field of eminent domain the field of exercise of police power 
and the exercise of the power of taxation. Not only has it saved from the mischief 
of clause (2) of Article 31 provisions of laws made for the purpose of imposing or’ 
levying any tax or penalty and the laws made for promotion of public health or the 
prevention of danger to life or property, but it has also saved from the mischief 
of the clause the provisions of all existing laws which may be construed as amounting 
to deprivation of property of a person as well as evacuee property laws under which 
the State takes possession of properties of persons who have left India for Pakistan. 
In the result the saving clause comprehensively includes within the ambit all the 
powers of the State in exercise of which it could deprive a person of property without 

ent of compensation. In other words, all forms of deprivation of property 
by the State without payment of compensation have been included within the ambit 
of the exception clause, while other forms of deprivation of property which are out-- 
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side the ambit of the exception clause are inevitably within the mischief of clause 
2 of the article. From the language employed in the different sub-clauses of Arti- 
cle 31 it is difficult to escape the conclusion that the words “‘ acquisition”? and 
“ taking possession ” used in Article 31 @) have the same meaning as the word 
“ deprivation” in Article 31 (1). The learned Attorney-General suggested that 
much weight could not be attached in construing Article 31 to the provisions of ' 
clause (5) inasmuch as the saving clause had been introduced by the Article merely 
by way of abundant caution. J am unable to accede to this contention as it seems 
to me that the Constitution while defining and delimiting fundamental rights would 
not introduce in the articles dealing with those rights some matter merely by way 
of abundant caution.. To my mind, it was essential while delimiting and defining 
fundamental rights to fully define the field of the right and to say what was not 
included within that right. As already said, the Article read as a whole com- 
prehensively defines the State’s power of eminent domain as distinguished from 
all its other powers the exercise of which may amount to the taking a eens pro- 
perty. The argument that these exceptions were incorporated in Article 31 by 
way of abundant caution further stands negatived by the contents of sub-clause (5) 
(b) (ii) of the article. Only laws made for the promotion of public health or for 
prevention of danger,to life or property have been excluded from the mischief of 
clause (2) of the article, while other laws made in exercise of power of social control 
which deprives a person of property have not been saved from the operation of 
clause (2). Illustratively, laws made by the State dealing with morality and which 
may lead to deprivation of property are outside the ambit of the exception clause. 
A fortiori, any deprivation of property under a law made for promotion of morality 
would fall within the mischief of clause (2) of Article 31. It is thus clear that only 
that form of legislation which promotes public health or prevention of danger to 
life or property is saved from the provisions of Article 31 (2), while other laws made 
in exercise of the power of social control, if they deprive a person of property, are 
not saved from the operation of clause (2) of Article 31. 


In support of his contention that the content of Article 31 (1) was larger than 
that of Article 31 (2) and that except in cases where the form of taking private 
property took the shape of acquisition of title or requisition for State uses, in all 
other cases the State could deprive a person of his property by simply making a 
law, the learned Attorney-General placed reliance on the following observations 
of my brother Das in Chiranjitlal Chowdhuri’s caset :— 


Article 31 (1) formulates the fundamental right in a negative form prohibiting the deprivation 
of property ar by authority of law. It implies that a person may be deprived of his property 
by authority of law. Article g1 (2) prohibits the acquisition or taking possession of property for a 
public purpose under any law, unless such law provides for payment of compensation. It is suggested 
that clauses (1) and (2) of Article gr deal with the same topic, namely, compulsory acquisition or 
taking possession of property, clause (2) being only an elaboration of clause (1). ‘There appear to 
me to be two objections to this suggestion. If that were the correct view, then clause (1) must be 
held to be wholly redundant and clause (2), by itself, would have been sufficient. In the next place, 
such a view would exclude deprivation of property otherwise than by acquisition or taking of posses- 
sion. One can conceive of circumstances'where the State may have to deprive a person of his pro 
without acquiring or taking possession of the same. For example, in any emergency, in order to 
prevent a fire spreading, the authorities may have to demolish an intervening building. This depri- 
vation of property is different from acquisition or taking of possession of property which goes by the 
name of ‘eminent domain’ in the American law. The construction suggested implies that our Cons- 
titution has dealt with only the law of ‘ eminent domain’, but has not provided for deprivation of 

roperty in exercise of ‘ police power’. I am not prepared to adopt such construction, for I do not 
eel pressed to do so by the language used in Article gr. On the contrary, the language of clause (1) 
of Article 31 is wider than that of clause (2), for deprivation of property may well be brought about 
otherwise than by acquiring or taking possession of it. I think clause (1) enunciates the general 
principle that no person shall be deprived of his property except by authority of law, which put in a 
positive form, implies that a person may be deprived of his property, provided he is so deprived b 
authority of law. No question of compensation arises under clause (1). The effect of clause (ah 
is that only certain kinds of deprivation of property, namely, those brought about by acquisition 
or taking possession of it, will not be permissible under any Jaw, unless such law provides for pay- 
ment of compensation. If the deprivation of property is brought about by means other than acquisi- 
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tion or taking possession of it, no compensation is required, provided that such deprivation is by 
authority of law ”. 7 

Similar observations were made by my brother in the Bihar Zamindari case}. 
Undoubtedly great weight must be given to the opinion expressed on this ques- 
tion by my learned brother and had I not felt convinced that his approach to this 
-question was illiberal and restricted, I would have hesitated to differ from his 
views. After a full consideration of the problem and after giving due weight to the 
reasoning of my learned brother, J am unable, for reasons above stated, to agree 
with him. The objections envisaged by my brother in Chiranjitlal Chowdhuri’s 
case* against the suggestion that clauses (1) and (2) of Article 31 deal with the same 
topic of compulsory acquisition or taking of property do not at all oppress me and 
do not seem to me to be insurmountable or cogent. ` 


On the assumption that clauses (1) and (2) of Article 31 deal with the same 
topic, it is not clear to me why in that context Article 31 (1) somehow becomes 
redundant. ‘This is the only clause in the article which gives protection to private 

roperty from being taken under executive orders without legislative sanction 
bonad them. The first requisite for the exercise of the power of eminent domain 
is that it can only be exercised pursuant to law. It was necessary while delimiting 
the field of eminent domain to state that in the article. If the State had been 
entitled by clause (1) to take away private property merely by making a law, then 
no question of paying compensation would arise, whether the taking assumed 
one form or another. Acquisition of property or its requisition, on that construc- 
tion of the article, are merely two modes of depriving a person of property and 
must be held to be included within the ambit of clause (1) of Article 31, and clause 

2) has not been drafted in the nature of an exception to the provisions of clause 

1) of Article 31. On this construction of clause (1) of Article 31 the logical con- 
-clusion is that what has been done by this clause is that it has declared a fundamental 
right in the State as against an individual. Such a construction of the article in 
Part III, in my opinion, has to be avoided, as the purpose of those articles is to 
‘declare the fundamental rights possessed by the citizens or other persons residing 
within the Union, rather than to declare the rights of the State as against them. 


Secondly, my learned brother was oppressed with the idea that if a wide con- 
struction was not placed on the phraseology employed in clause (1), deprivation 
of Perey by the State in cases of ne aul or instance, in order to prevent 
a fire from spreading, would also have to be paid for. It seems that in that case 
pointed attention was not drawn during arguments to the comprehensive provisions 
of the saving clause of the article which seems fully to cover cases of that kind. 
The Constitution makers were fully alive to cases of that character and considering 
that all such cases, unless excepted, would fall within the mischief of clause (2), 
they purposely excepted them from the ambit of the clause. 


The majority of the court in Chiranjitlal Chowdhuri’s case? refrained from 
-expressing any opinion on the scope of Article 31 (1). My brother Mukherjea 
made a reference to this question but declined to express any opinion on it. There 
is thus no concensus of opinion on the scope of the provisions of clause (1) of Article 
31 in this court and no final opinion has been pronounced upon it so far. 


The result of the above discussion is that, in my opinion, Article 31 is a self- 
contained provision delimiting the field of eminent domain and Articles 31 (1) 
-and (2) deal with the same topic of compulsory acquisition of property. 

The contention of the learned Attorney-General that on the analogy of the 
decision of this Court in A. K. Gopalan’s case? it should be held that when a person is 
«deprived of private property by authority of law that deprivation puts an end to all 


‘the freedoms regarding property guaranteed under Article 19, does not require any 
‘detailed examination in the light of the construction placed by me on the language 
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of 'Article'gr (1); It was conceded'by the learned counsel that that decision would 
have had no application once it'was held that clauses (1) and (2) of Article 31 
dealt with the same topic of compulsory acquisition of property. 


The next contention of the learned counsel that the word “ acquisition ° 
in Article 31 (2) means the acquisition of title by the State and that unless the 
State becomes vested with the property there can be no acquisition within the 
meaning of the clause and that the expression “ taking possession ” connoted the 
idea of requisition cannot be sustained and does not, to my mind, affect the decision 
of the case. As above pointed, both these expressions used in clause (2) convey 
the same meaning that is conveyed in clause (1) by the expression “ deprivation ”. 
As I read Article 31, it gives complete protection to private pro erty as against 
executive action, no matter by what process a person is deprived o possession of it. 
In other words, the Constitution declares that no person shall be deprived of posses- 
sion of private property without payment of compensation and that too under the 
authority of law, provided there was a public purpose behind that law. It is im- 
material to the person who is deprived of property as to what use the State makes 
of his property or what title it acquires in it. The protection is against loss of pro- 

erty to the owner and there is no protection given to the State by the Article. It 
ies no fundamental right as against the individual citizen. Article 31 states the 
‘limitations on the power of the State in the field of taking property and those limi- 
tations are in the interests of the person sought to be deprived of his property. The 
question whether acquisition has a larger concept’ than is conveyed by the expres- 
sion “ taking possession ” is really of academic interest in view of the comprehensive 
phraseology employed by clause (2) of Article 31. As the matter was argued at 
some length, I propose to briefly indicate my opinion on that point. 


For the proposition that the expression “ acquisition”? has the concept of 
vesting of title in the State reliance was placed on the opinion of Latham, G.J., 
in Minister of State for the Army v. Dalzielt. By virtue of the provisions of section 51, 
placitum (xxxi) of the Constitution of Australia, the Commonwealth Parliament 
is empowered to make laws with respect to “ the acquisition of property on just 
terms from any State or person for any purpose in respect of which the Parliament ` 
has power to make laws”. General Regulations styled. as the National Security 
Regulations were made under the National Security Act, 1939-1943, section 5, 
Regulation 54, relates to the taking of possession of land by the Gommonwealth and 
other regulations provide for the ascertainment and payment of compensation 
for loss or damage suffered by reason of things done in pursuance of the regulation. 
The Supreme Court of New South Wales held that taking possession of land in 
pursuance of Regulation 54 amounted to acquisition of property within the meaning 
of section 51 (xxxi) of the Constitution. On appeal Latham, C.J., made the 
following observations :— f 
... The Commonwealth cannot be held to have acquired land unless it has become the owner 
of land or of some interest in land. If the Commonwealth becomes only a possessor but does not 


become an owner of land, then, though the Commonwealth may have rights in respect to land, which 
land may be called property, the Commonwealth has notin such a case acquired property oot 


Accordingly, in my opinion, the facts that the right to possession is the most valuable attribute 
of ownership, that possession is prima facie evidence of ownership, and that possession may develop 
into ownership, do not justify any identification of possession with ownership, but, on the contrary, 
emphasize the distinction between the two ideas. The fact that the Commonwealth ig in possession 
of land as a result of action under the Regulations does not show that the Commonwealth has become 
the owner of the land or of any estate:in the land ”. 


The majority of the Court held otherwise and expressed the opinion that the 
taking under Regulation 54 of the National Security (General) Regulations by 
the Commonwealth for an indefinite period of the exclusive possession of prop 
constituted an acquisition of property within the meaning of section 51 (xxxi) of the 
Constitution. This is what Rich, J., said, representing the majority opinion :— - 
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* “It would, in my opinion, be wholly inconsistent with thelanguage of the placitum to hold that, 
whilst preventing the legislature from authorizing the acquisition of a citizen’s full title except upon 
just terms, it leaves it open to the legislature to seize possession and enjoy the full fruits of possession, 
indefinitely, on any terms it chooses, or upon no terms at all. In the case now before us, the Minister 
has seized and taken away from Dalziel everything that made his weekly tenancy worth having, and 


has left him with the empty husk of tenancy. In such circunistances, he may well say :— ? 
“You take my house, when you do take the! prop 
That doth sustain my house; you take my life, 
When you do take the means whereby I live.’”’ 


In the present case nothing has been left with the company but the mere husk of 
title. : 
In my judgment, the true concept of the expression “ acquisition” in our 
Constitution as well as in the Government of India Act is the one enunciated by 
Rich, J. and the majority of the court in Dalztel’s case’. With great respect I 
am unable to accept the narrow view that “ acquisition ” necessarily means acqui- 
sition of title in whole or: paat of the property. It has been rightly said that a close 
and literal construction of constitutional provisions made for the security of person 
and property apm them of half their efficacy and ends in a gradual depreciation 
‘of the right as if the right consisted more in sound than in substance. In other 
words, such provisions cannot be construed merely by taking a dictionary in hand. 
The word “ acquisition”? has quite a wide concept, meaning the procuring of 
property or the taking of it permanently or temporarily. It does not necessarily 
imply the acquisition of legal title by the State in the property taken possession 
of. e learned Attorney-General combated this view and contended that such 
a wide concept of the meaning of the word “ acquisition ” was contrary to legislative 
practice in India which practice was in accord with the view enunciated by Latham, 
C.J., in the case above cited. It was said that the decided cases in India supported 
that construction of the word. Reference was made to a decision of Bhagwati, J., 
in Tan Bug Taim v. Collector of Bombay. ‘That case concerned, the requisition 
by the State of the premises of a leading Bombay Chinese restaurant. On a petition 

resented to court under section 45 of the Specific Relief Act, Bhagwati, J., held that 
ving regard to the principles applicable to British, jurisprudence which had been 
enacted in section 299 (1) and (2) of the Government of India Act, requisition of 
land could not be considered as being included either in item 9 or item 21 of the 
list II of the 7th schedule of the Act, that the word “ acquisition ” implied owner- 
ship in the property or rights in or over such property, while “ requisition ” implied 
deprivation of the owner of the property for the time being of the use and possession 
thereof and meant control of the property, and that there was no warrant for holding 
that so far as legislative practice in India was concerned, “ requisition? was in- 
cluded in “ acquisition”. The learned Judge preferred to follow the view of Latham, 
C.J. and refused to follow the majority judgment in Dalztel’s case*. Having consi- 
dered the matter in full, and with respect to the learned Judge, I prefer to follow 
the view of the majority of the Court, because it seems to me that it is more in con- 
sonance with juridical principle that possession.after all is nine-tenths of ownership, 
and once possession is taken away, practically perborate taken away, and that 
in construing the Constitution it is the substance and the practical result of the 
act of the State that should be considered rather than its purely legal aspect. As 
already said, the correct approach in such cases should be this : what in substance 
is the loss or injury caused to the owner and not what manner and method has been 


adopted by the State in taking the property. 


That the view expressed by Bhagwati, J., did not truly represent the intent 
of Parliament in drafting entry g of list II of the 7th schedule becomes clear from 
what happened subsequent to this pronouncement. After this judgment was 
delivered, an Act was passed by Parliament amending the Government of India 
Act nullifying the effect of the judgment as regards requisition of property. The 
Indian (Proclamation of Emergency) Act, 1945 (9 and 10 Geo. 6 Ch. 23) was 
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promulgated on 14th February, 1946, the judgment of Bhagwati, J., having been 
delivered on gth August, 1945, section 102 of the Government of India Act was 
amended and by it the Central Legislature; when a proclamation .of emergency 
was in force, was empowered to make laws for a province or a part thereof, in 
respect of any matters not enumerated in any of the lists of the 7th schedule. Refer- 
ence was also made to certain observations of my brother Das in Chiranjitlal Chow- 
dhuri’s case! in which the opinion was expressed that the word “ acquisition ” had 
implicit in it the idea of vesting of property in the Stafe. For the reasons already 
given, with great respect, I am unable to subscribe to that view. 


Reference was also made to a decision of the Punjab High Court in Jupiter 
General Insurance Co. v. Rajagopalan*. This case concerned the provisions of sections 
52 and 52 (a) of the Insurance Amendment Act, 1950. It was contended there 
that those provisions abridged the fundamental rights guaranteed by Article 31 (2) 
of the Constitution. In view of the decision of this Court’in Chiranjitlal Chowdhuri’s 
case}, the Punjab High Court construed the word “ acquisition ”? in the narrower 
sense and held that as the beneficial interest in the property remained in the insurer 
the provisions of the impugned section did not amount to appropriation of the 
insurer’s property and merely amounted to exercise of police power. It was further 
held that the pith and substance of the impugned legislation was the regulation 
of insurance companies and winding up such corporations, if that was most advan- 
tageous to the general interest of policy holders. It is unnecessary for the purpose 
of this case to say anything about the correctness of that decision. ; 


In the light of these different decisions the Constitution employed more com- 
prehensive phraseology in Article 31 than’ had been employed in the entries of the 
7th schedule appended to the Government of India Act, 1935, and which became 
the.subject- matter of construction in the case decided by Bhagwati, J. In the entries 
of the 7th schedule appended to the Constitution the word used is “ requisition’’ 
but the same phras¢ology has not been employed purposely in clause (2) of Article 
31, in all probability to avoid any controversy on the scope of the article by giving 
a limited meaning to these two words. 


On the finding that the company’s property was in effect taken possession 
of under the provisions of the Ordinance by the State and that the company was 
deprived of it, there is no escape from the conclusion that the impugned Ordi- 
nance and the Statute following it are void, as both of them encroach on the funda- 
mental right of the company under Article 31 (2) of the Constitution. 


‘ It was then argued that even so the plaintiff in the suit was not entitled to 
the relief claimed by him as it was the company alone that could complain about 
the abridgment of its fundamental rights by the Ordinance in`question. It was 
also contended that the plaintiff’s fundamental right to property had not been 
infringed in any manner as his property in the share had not been taken possession 
of by the State. Finally it was said that on both these questions the majority 
decision of this court in CAtranjitlal Chowdhuri’s case} was conclusive. I am unable 
to sustain any one of these contentions. Undoubtedly the majority decision in 
Chiranjitlal Chowdhur?’s case! has binding force till it is reconsidered or overruled 
by this court. But this decision, in my opinion, has no apposite application to the 
facts and circumstances of this case and is clearly distinguishable. My reasons 
for saying so are these :— 


1. ‘The decision in Chiranyitlal Chowdhurt’s case! was given on a petition 
presented to this court in exercise of its jurisdiction under Article 32 of the Gonsti- 
tution. Inter alia, Chowdhuri’s grievance was that his fundamental right under 
Article 31 (2) of the Constitution had been infringed by the impugned law, inasmuch 
as the State had taken possession of the company’s property and that all the rights 
and privileges annexed to his share had thereby been lost. The majority of the 
court took the view that the petitioner was still in possession of his share and that 
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he had power to dispose of that share, that he could receive a dividend on that 
share, and that though he had lost some of the privileges annexed to his share, it 
could not be said that the State had taken possession of his share or was exercising 
the privileges which he enjoyed as a shareholder. The situation however of the 
present plaintiff and of all the preference shareholders whom he represents is quite 
different. Chiranjitlal was an ordinary shareholder of a fully paid up share. The 
plaintiff and the other preference shareholders are in a different situation from 
Chiranjitlal. All of them™hold partly paid up preference shares on which their 
liability amounts to a sum of Rs. 16 lakhs, the plaintiff alone being under a liability 
of Rs. 1,62,000. In case this liability is not met when it is sought to be enforced, 
the shares are liable to forfeiture. The plaintiff and the other preference share- 
holders therefore are in imminent danger of losing the shares themselves or of 
losing valuable property in the nature of money which they will have to pay out 
in order to meet the call. For all practical purposes the plaintiff is in danger of 
losing valuable property which the State is threatening to take possession of. Not 
only will these shareholders lose their shares and be deprived of them but they 
‘will also be forced to pay large sums of money and all this will be in exercise of the 
powers conferred on the directors appointed by the State by the Ordinance in 
question. There can thus be no comparison between the rights and liabilities of 
Chiranjitlal with the rights and liabilities of the present plaintiff and the other 
preference shareholders. wie 

2. The rights and privileges of preference shareholders even in winding 
up and in earning dividends are somewhat different from the rights and privileges 
of the ordinary fully paid up shareholders. The court in Chiranjitlal Chowdhuri’s case! 
did not at all advert to the case of preference shareholders and the effect the Ordi- 
nance had on their rights. It is evident that it was the refusal of the directors 
to obey the mandate of the Controller appointed by the Central Government to 
make a call on the preference shareholders that to a certain extent resulted in the 
making of the Ordinance. On the 5th October, 1949, the Government appointed 
a Controller to supervise the affairs of this company. On the gth November, 1949, 
the Controller asked the directors of the company to make a call on the preference 
shareholders. Soon after the directors passed a resolution refusing to comply 
with the command. On the gth January, 1950, the Ordinance was promulgated, 
i.e., soon after the refusal, and on the same day powers were delegated by the Central 
Government to the Bombay Government under the Ordinance. Next day, on the 
roth January, 1950, the Bombay Government appointed its nominees as directors 
of the company. On the 7th February, 1950, these directors passed a resolution 
to call up the uncalled capital and actually on the 22nd February, 1950, call was 
made and the plaintiff was called upon to pay a gum of Rs. 1,62,000. In these 
circumstances, it cannot be held to be an unreasonable inference that one of the 
purposes of the Ordinance was to raise further finance for the business of the com- 
pany so that it may start working. In any case, that was clearly the effect of the 
Ordinance on the property of the preference shareholders. In these circumstances, 
it cannot be said that on the rule of stare decisis the plaintiff is out of court in view 
of that decision. 


3. In the case of Chiranjitlal Chowdhurit the court was influenced considerably 
by the fact that a solitary shareholder was trying to enforce the company’s funda- 
mental right in the exercise of its jurisdiction under Article 32 and that he could 
not do so unless his own fundamental right under Article 31 (2) had been infringed. 
It was said that the complainant could not succeed because somebody else was 
hurt and that it was an elementary principle of law that in order to justify the 
grant of extraordinary relief the complainant’s need of it and the absence of an 
adequate remedy at law must clearly appear. Das, J., also pointed out that Article 
32 can only be invoked for the purpose of enforcement of the fundamental right 
and that that article does not permit an application merely for the purpose of 
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agitating the competence of the appropriate legislature in passing any particular 
enactment unless the enactment also infringes any of the fundamental rights. The 
learned Judge concluded by saying— i ae 

“In exceptional cases where the company’s property is injured by outsiders, a shareholder may 
under the English law, after making all endeavours to induce the persons in charge of the affairs 
of the company to take steps, file a suit on behalf of himself and other shareholders for redressing the 
wrong done to the company, but that principle does not apply here for this is not a suit, nor has it 
been shown that any attempt was made by the petitioner to induce the old directors to take steps 
nor do these proceedings purport to have been taken by the petitioner on bebalf of himself and the 
other shareholders of he company ”. 

Here it is quite clear that the present contention has been raised in a’ suit and 
not in an application for a writ under Article 32. That itself distinguishes 
Chiranjitlal Chowdhuri’s case? from the present. It is further clear that all the neces- 
sary steps visualis@d by my learned brother have been taken by the preference 
shareholders. A requisition for calling a meeting of the shareholders of the com- 
py was made on grd August, 1950, a recog wae actually held on 28th Septem- 

» 1950 and on subsequent days and on 5th November, 1950, resolutions were 
passed that the call should not be made. The resolutions were, however, vetoed 
by the Government. All the preference shareholders are represented in this suit 
including some of the directors, the company has been impleaded as a defendant 
and the old directors of the company have made an application that they should 
be allowed to support the appeal. On these facts the present case is clearly distin- 
guishable from that of Chiranjitlal Chowdhuri}. . 


4. In any case, even if it is held that in view of the binding character of this 
court’s decision in Chiranjitlal’s case! the point is concluded, that the State has not 
taken possession of the shareholders’ property, I am of the opinion that the plaintiff 
and the other preference shareholders are entitled in this suit to attack the validity 
of the Ordinance on the basis of the infringement of the fundamental right of the 
company. The plaintiff has every right to challenge the authority of the directors 
to make the call and to question their locus standi before they can fix a liability on 
him. The directors seek to derive authority from the Ordinance. If, however, 
the Ordinance is void as against the company, obviously they are not to be regarded 
as the directors of the company and would thus have no authority to make the call. 
It Would indeed be a apes thing to hold that the plaintiff in a suit cannot question 
the authority and the credentials of the person who is seeking to enforce a demand 
against him. Unless the person making the demand makes out his authority or 
his credentials to do so, fe is not entitled to enforce the demand. In all cases 
where a pecuniary or other similar liability is sought to be enforced by a person, 
it is always open to the person challenging the liability to raise the question of the 
locus standi and authority of the person making the demand. If that person claims 
in the status of an agent of some other person, unless his appointment is validly 
made he would have no authority. In this case the shareholders under the articles 
of association were under a contractual liability to meet calls made by the directors 
of the company appointed by them. They never agreed to meet a call made by 
persons appointed by an external authority and in these circumstances they are 
entitled to question the authority of the person making the call. The directors 
appointed by the Government can only invoke in aid the authority given to them 
by the Ordinance and if the Ordinance is void as against the company, they cannot 
be held to be directors of the company and would therefore have no authority 
to make the call. in my judgment, therefore, it is plain that the plaintiff is entitled 
to succeed on the basis of the infringement of the company’s fundamental right 
under Article 31 (2), because that is the only authority under which the directors 
have been brought into existence and are exercising powers by virtue of the provi-. 
sions of the Ordinance. If they are not the validly appointed agents of the com- 
pany qua the company, they cannot function as directors gua the shareholders. i 


5. The learned Attorney-General drew our attention to a number of cases 
for the proposition that unless there was a direct infringement of the fundamental 
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right ofthe shareholders it was not open to them to take advantage of the breach’ 
of a fundamental right of the company. In these wide terms I am unable to accedé 
to this proposition. In my opinion, the correct rule on this point has been stated 
in Willoughby, at page 20, on the authority of the decision in Massachusetts v. 
Mellon}, and is in these terms :— ` í 

“ We have no power per se to review and annul acts of Congress on the round that they are 
unconstitutional. That question may be considered only when the justification for some direct injury 
suffered or threatened, presenting a justiciable issue, is made to rest upon such an act. Then the 
power exercised is that of ascertaining and declaring the law applicable to the controversy. It 
amounts to little more than the negative power to disregard an unconstitutional enactment, which 
otherwise, would stand in the way of the enforcement of a legal right. The party who invokes the 
power must be able to show, not only that the statute is invalid, but that he has sustained or is immedia- 
tely in danger of sustaining some direct injury as the result of its enforcement, and not merely that 
he suffers in some indefinite way in common with people generally. If a čke for preventive relief 
be prevented, the court enjoins, in effect, not the execution of the statute, but the acts of the 
official, the statute nothwithstanding”’. 


The rule stated above has apposite application to this case. The plaintiff 
and the other preference shareholders are in imminent danger of sustaining direct 
injury as a result of the enforcement of this Ordinance, the direct injury being the 
amount of the call that they are called upon to pay and the consequent forfeiture 
of their shares. Not only would they lose their shares, if they do not meet the demand, 
but they would also have to pay the amount of the call. My brother Das elabo- 
rately dealt with this question in Chiranjitlal’s case? and made reference to all the 
cases that were cited-by the Attorney-General on this subject, viz., McCabe-v. Atchi- 
son? ; Feffrey Manufacturing Co. v. Blagg* ; Hendrick v. Maryland’ ; Newark Natural 
Gas and Fuel Co. v. The City of Newark® ; and in which the rule laid down was that 
in order to justify the granting of extraordinary relief the complainant’s need of 
it and the absence of an adequate remedy at law must clearly appear and that the 
complainant cannot succeed because some one else was hurt. He also made reéfer- 
ence to the cases of Truax v. Raich? and Buchanan v. Warley®. There the court 
allowed the plea to be raised because in both these cases the person raising it was 
directly affected. In the first of the two last mentioned cases an Arizona Act of 
1914 requiring employers employing more than five workers to employ not less than 
ċighty per cent. native-born citizens was challenged by an alien who had been em- 
ployed as a cook in a restaurant. That statute made a violation of the Act by 
an employer punishable. The fact that the employment was at will or that the 
employer and not the employee was subject to prosecution did not prevent the 
employee from raising the question of constitutionality because the statuite, if en- 
forced, would compel the employer to discharge the employee and, therefore, 
the employee; was directly affected by the statute. In the second case a city Ordi- 
nance prevented the occupation of a plot by a coloured person in a block where 
a majority of the residences were occupied by white persons. A white man sold 
his property in such a block to,a Negro under a contract which provided that the 
purchaser should not be required to accept a deed unless he would have a right, 
under the laws of the city, to occupy the same as a residence. The vendor sued 
for specific performance and contended that the Ordinance was unconstitutional. 
Although the alleged denial of constitutional rights involved only the rights of 
éoloured persons and the vendor was a white person, yet it was held that the vendor 
was directly affected, because the courts below, in view of the Ordinance, declined 
to enforce -his contract and thereby directly affected his right to sell his property. 
Reference was also made’ to the case of Darnell v. The State of Indiana®. That is the 
only case in which a shareholder was not heard to complain in his own name when 
the Ordinance infringed the fundamental right of the company, his own rights 
had not been infringed. In view of this decision my brother Das took the view 
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that Chiranjitlal who was’ merely a shareholder and did not suffer any direct- 
Injury by the result ‘of the law was not entitled to complain. That may very well 
have been the correct view in the case of a fully paid up shareholder who had no 
further liability or who was not likely to suffer in any manner by the enforcement 
of the Ordinance but the situation of a partly paid up preference shareholder as 
in this case is quite different and distinguishable and in my judgment the apposite 
rule to apply to the present case is the one laid down in the case of Truax v. Raich! 
and Buchanan v. Warley?. The result is that the plaintiff is entitled to challenge the 
constitutionality of the Ordinance on the basis that it abridges the company’s 
fundamental right under Article 31 (2). The plaintiff is thus entitled to succeed 
in this suit which should have been decreed in the terms in which it was laid. . 


> Iam further,of the opinion that the question of the locus standi of the plaintiff 
to raise the plea that the Ordinance being void against the company the directors. 
had no authority to make the call, is really of academic interest in this case because 
here the company has been impleaded as a defendant. Its old directors have made 
an application to this Court supporting the case of the plaintiff on the ground 
that the Ordinance is void as it infringes the company’s fundamental right under. 
Article 31 (2). The learned Attorney-General when asked about this 
application said that it not having been made in the High Court and having only 
been made at the last stage of the case should not be entertained. In my view 
when the question in. issue is one concerning constitutional rights, the matter 
cannot be viewed purely from a technical angle and if in the interests of doing sube 
stantial justice it is necessary to grant permission to the old directors to have their 
say; technical considerations should not stand in the way of doing so. If the Ordi- 
nance qua the company is void, I do not see why the old directors should be debarred- 
from saying so and if it is void gua the company, it can certainly not be sustained 
qua the shareholders. Some of the directors who are preference shareholders are 
also represented in the suit as well. In Chiranjitlal’s case? the question of his: 
locus standi was left open by the Chief Justice. This is what the learned Chief: 
Justice said :— : 
“The first question is whether onẹ individual shareholder can, under the circumstances of the 


case and particularly when one of the respondents is the company which opposes the petition, challenge 
the validity of the Act on the ground that it is a piece of discriminatory legislation.. RR 
do not think it is necessary to pronouce a definite opinion on the first point’. 


In that case Patanjali Sastri, J., as he then was, also did not pronounce any definite 
cree on the question so far as the shareholder’s right to question the invasion 
of the right to property of the company under Article 31 was concerned. This is 
what the learned Judge said :— 


“ Whatever validity the argume. t may have in relation to the petitioner’s claim based on the 
alleged invasion of his right of property under Article gr, there can be little doubt that, so far as his 
claim based on the contravention of Article 14 is concerned, the petititioner is entitled to relief in 
his own right”. 

The learned Judge did not offer any opinion on the other questions. Mukherjea, J., 
decided the question on grounds somewhat different from that taken by Fazl Ali, J. 
This is what the learned Judge said :— 


“ A discussion of the fundamental rights of the company as such would be outside the purview 
of our enquiry. Itis settled law that in order to redress a wrong done to the company, the action should 
prima facie be brought by the company itself. It cannot be said that this course is not possible in the 
circumstances of the present case. As the law is alleged to be unconstitutional, it is open to the old 
directors of the company who have been ousted from their position by reason of the enactment to 
maintain that they are directors still in the cyce of law, and on that footing the majority of shareholders 
can also assert the rights of the company as such. None of them, however, have come forward to 
institute any proceeding on behalf of the company. Neither in form nor in substance does the present 
application purport to be ane made by the company itself. Indeed, the company is one of the res- 
pondents, and opposes the petition”. 


Even on the basis of this reasoning the situation- of the present plaintiff, as already 
explained, is quite different and so is that'of the company. In these circumstances: 
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it cannot-be said that the decision’ given in Chirahjitlaľ’s case, is binding on this' 
point,- as even the judgments of the Judges forming the majority did not speak 
with the same voice. ot 


_ For the reasons given above, I would allow lone appeal, set aside the judgment, 
of the High Court and decree the plaintiff’s suit with costs. It is not necessary to 
give any decision on issue 2 in view of the decision reached above, viz., whether, 
the law ïs void ‘because it infringes the fundamental rights under Articles 14 and 19, 


Das, F.—I agree that this appeal should be allowed but I prefer to rest my! 
decision on the grounds and reasonings set forth in detail in my judgment in Appeal 
No. 107-of 1952 (The State of West Bengal v. Subodh Gopal Bose) 3. f 


This is an appeal by the plaintiff in a suit filed in the Bombay High Court 
on behalf of himself and other preference shareholders of the respondent company’ 
praying for a declaration that the power given to the defendants respondents 2 to 8 
who had been appointed directors under the Sholapur Spinning and Weaving’ 
Company (Emergency Provisions) Ordinance II of 1950 (hereinafter referred to’ 
as the said Ordinance) to make a call and the resolution passed -by the defendants’ 
respondents 2 to 6 on the 7th February, 1950, for making a call of Rs. 50 per each 
preference share are illegal, ulira vires, void and inoperative in law. The plaintiff- 
appellant is the registered holder of 3,244, preference shares of the respondent com- 
pany of the face value of Rs. 100 per share out of which only Rs. 50 had been paid 
up ‘and consequently if the call has been duly made, he will have to pay Rs. 1,62,200 
in respect of his holding. The plaintiff appellant resists the payment of the call on 
the ground, inter alia, that the said Ordinance is illegal, ultra vires and invalid under 
the provisions of the Government of India Act, 1935, and/or the Constitution of" 
India. No oral evidence was adduced on either side. The matters in issue were 
argued as questions of law governed by the Constitution. The contention was that ' 
the Ordinance was inconsistent with or in derogation of the fundamental rights 
guaranteed by the Constitution. The suit was dismissed by the trial Court and 
that dismissal was affirmed by the appeal Court. The plaintiff has now come up 
on appeal before us after having obtained a certificate under Article 132 (1) of the 
Constitution from the High Court. é ’ 

The material facts leading up to the institution of the suit and the terms of 
the impugned Ordinance have been set out in detail in the judgments delivered 
by this Court in the case of Chiranjitlal Chowdhuri v. The Union of Indiat, where this’ 
vay Ordinance and the Act which replaced it were challenged as unconstitutional’ 
and also in the judgment just delivered and it is not necessary for me to recapitulate’ 
the same. The determination of the matters in issue depends on the corregt inter- 


pretation of Article 19 (1) (f) read with Article 19 (5), Article 31 and Article 14° 
of the Constitution. í 


My view about the correlation between Article r9 (1) (f) read with Article 
19 (5) and Article 31 and the true meaning and the respective scope and effect of 
uses aa and (2) of Article 31 have been set forth in detail in my judgment in 
Chiranjitlaľ’s case? and have been more fully explained in my judgment in 
res Na. 107 of 1952 (The State of West Bengal v. Subodh Gopal Bose and others)® - 
and no reiteration of them is called for. In the light of the conclusions reached 
and the reasons in support thereof given by me in those judgments I proceed to 
examine the contentions advanced by the appellant. 


The appellant seeks to question the validity. of-the Ordinance on the ground. 
that it infringes the fundamental rights of (a) the: Gompany, (5) the shareholders, - 
(c) the Managing Agents, (d) the directors elected by the shareholders and (e) inte 
having contracts with the company. The first thing to consider is whether he can 
raise the question of constitutionality ‘of the Ordinance founded on the breach of 
the fundamental -rights -of anybedy other-than-himself. - -- baie 


` 
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The above matter’ was agitated in Chiranjitlal’s case!, There Chiranjitlal: 
Chowdhuri, who was the holder of one fully paid up ordinary share, applied to; 
this Court under Article 32 challenging the validity of this very Ordinance which is: 
now questioned before us and the Act which eventually replaced it. One of the. 
grounds of attack was that the Ordinance had infringed the fundamental rights, 
of the Company under Article 19 (1) (f) and Article 31-in that it dismissed the: 
Managing Agents and the directors and authorised the State to appoint new directors: 
and authorised the directors so appointed under the Ordinance to take possession: 
of the company’s assets without payment of any compensation. On the point: 
now under consideration, Mukherjea, J., expressed himself thus at page 898 : ) 

“An incorporated company, therefore, can come up to this court for enforcement of its funda- 
mental rights and so may the individual shareholders to enforce their own; but it would not be open 
to an individual shareholder to complain of an Act which affects the fundamental rights of the company 
except to the extent that it constitutes an infraction of his own rights as well. This follows logically 
from the rule of law that a corporation has a distinct legal personality of its own with rights and 
capacities, duties and obligations separate from those of its individual members. As the rights are 

ifferent and inhere in different legal entities, it is not competent to one person to seek to enforce the; 
rights of another except where the law permits him to do so. A well-known illustration of such excep- 
tion is furnished by the procedure that is sanctioned in an application for a writ of kabeas corpus.” 1 


And again at page 899 : 


“The rights that could be enforced under Article 32 must ordinarily be the rights of the petitioner 
himself who complains of infraction of such rights and approaches the Court for relief. This being 
the position, proper subject of our investigation would be what rights, if any, of the petitioner as a 
shareholder of the company have been violated by the impugned legislation. A discussion of the 
fundamental rights of the company as such would be outside the purview of our enquiry.” 


At pages 904-909 the learned Judge discussed the question whether the impugned’ 

law had infringed any fundamental right of the shareholders under Article 31 (2) 

‘or Article 19 (1) (f) and answered it in the negative. Kania, C.J., agreed with the 
line of reasoning and the conclusion reached by Mukherjea, J., on this point. 

Fazl Ali, J., at page 876, referred to a passage in the judgment of Hughes, J., in 

McCabe v. Atchison*, and expressly held that no one except’ those whose rights’ 

were directly affected by a law could raise the question of the constitutionality 

of that law. His Lordship said : 
“ The company and the shareholders are in law separate entities, and if the allegation is made 


that any property belonging to the company has been taken possession of without compensation or 
the right enjoyed by the company under Article 1g (1) (f) has been infringed, it would be fof the 


$ 


company to come forward to assert or vindicate its own rights and not for any individual share- 
holder to do so.” i 


As to the question whether the petitioner had succeeded in showing that there 
had been an infringement of his own rights as a shareholder under Articles 31 and 
Ig ae (f) his Lordship agreed with and adopted the conclusions arrived at by, 
Mukherjea, J., without committing himself to the acceptance of all the apt 
of Mukherjea, J. My Lord the present Chief Justice rested his decision on Arti Ç 
I4 and came to the conclusion that the petitioner as a shareholder had been dis-, 
criminated against. Having thus decided the question arising under Article 14, 
he did not think it necessary to express any opinion on the questions raised under 
Articles 19 and 31. At pages 927-930 I dealt with the question whether the share- 
holder could impugn the constitutionality of the law on the ground that the funda- 
mental right of the company had been infringed. After referring to several decisions 
of the Supreme Court of America I came to the following conclusion at page 930: , 


“ In my opinion, although a shareholder may, in a sense, be interested to see that the com any 
of which he is a shareholder is not deprived of its property he cannot, as held in Darnell v, Tadiana = 
be heard to complain in his own name and on his own behalf, of the infringement of the fundamental 
Tight to property of the company, for, in law, his own right to property has not been infringed ‘as. 
he is not the owner’ of the company’s properties.” ` 


In the premises, I think it is quite clear that the majority of the members of the, 
Bench which heard Chiranjitlal’s case1, held that the petitioner was not entitled to, 





1. (1930) S.C.R. 869 : (1951) S.C.J. a9 (S.C.). g3. a26 U.S. 988. 
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juestion the constitutionality of the Ordinance and the Act on the ground ‘that 
e fundamental rights of the company under Articles 19 (1) (f) and 31 had been 
infringed. He had, therefore, to rely on the plea of infringement of his own funda- 
mental rights. The majority of the Court held that there bad been no infringement 
of his rights as a shareholder under Article 19 (1) (f) or Article 31 and that the 
petitioner. consequently had to fall back on Article 14 in order to support his plea- 
of the unconstitutionality of the Ordinance and the Act. Even here the majority 
of the Bench took the view that the petitioner had not discharged the onus that was 
on him of showing that in fact there had been any discrimination against him and 
other shareholders of the company. 


_ Learned Attorney-General submits that in so far as the challenge to the 
validity of the law is, in the present case, founded on the infringement of the com- 


pany’s .fundamental rights, it is concluded by the decision in Chiranyitlal’s caset. - 


for the reasons adopted by the majority in that case apply equally to the case now 
before us and the same conclusion must be drawn, namely, that the present appel- 
lant, who is also a shareholder, cannot be permitted to impugn the said Ordinance 
on the ground that it infringes the fundamental rights of the company, or the 
Managing Agents or the directors or other persons having contracts with the 
company. It is, on the other hand, contended on behalf of the appellant that 
the present case is distinguishable from ChiranjitlaP's case! in that the question 
here arises in a regular suit and not on an application under Article 32 for the 
enforcement of fundamental rights. I do not think that this, by itself, is a subs- 
tantial ground of distinction at all. I cannot see how the mere form of the pro- 
ceeding can affect the question. The true principle being that only a person 
who is directly affected by a law can challenge the validity of that law and that 
a person whose own right or interest has not been violated or threatened cannot | 
impugn the law on the ground that somebody, else’s right has been infringed, the 
same principle must prevail irrespective of the form of the proceeding in which the 
question of constitutionality is raised. 


Learned counsel for the appellant, however, urges that although on a parity 
of reasoning there has been no infringement of the fundamental right of the pre- 
ference shareholders under Article 19 (1) (f) or Article 31 (2), the impugned 
law, if it stands, certainly subjects the preference shareholders to the risk of being 
called upon to pay the amount of capital remaining unpaid on their respective | 
shareholding. Indeed, the directors appointed under the said Ordinance have 
made a call for the payment of Rs. 50 on each preference share and the plaintiff 
appellant alone will have to pay Rs. 1,62,200 on his shares. ‘There was no such 
liability on the petitioner in Chiranjitlal’s case! for he was the holder of only 
one fully paid up ordinary share. The impugned Ordinance, therefore, directl 
affects the preference shareholders by imposing on them this liability, or the ri 
of it, and gives them a sufficient interest to challenge the validity of the Ordinance. 
It is quite true, as submitted by the learned Attorney-General, that the fact of the 
property of the company or the Managing Agents, or the directors or the other 

ns having contracts with the company having been taken ‘possession of by the 
State through the directors appointed by the State under the Ordinance has no 
relation to or bearing on the imposition on the preference shareholders of the 
iability to pay the call, for the directors were not obliged to make the call because 
they had taken possession of the property of the company or the other persons 
and that this imposition of liability or risk cannot, therefore, be said to be the direct 
òr evén indirect result of the State having through the directors appointed under the 
Ordinance, taken possession of the property of the company or the other persons. 
It is then urged by him that, that being so, the preference shareholders cannot be 
allowed to complain of the infringement of the rights of the company or of the 
other: ‘persons which does not concern or ‘affect them. This argument, however, 
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all other preference shareholders. The appellant is disputing ‘his liability to pay 
the call made by the directors appointed under the Ordinance. He is, therefore, 
entitled to show that the directors who have madè the call are not competent to 
do so. It is open to him to allege and prove, if he can, that the gentlemen who 
have purported to make the call are not competent to do so because they are not 
the directors of the company. Take the case of a company: which is not governed 
by this Ordinance. Ifa call is made’ on the shareholders of such a company, it is 
certainly open to a-shareholder to resist the payment of the call by proving, if he 
ean, that the persons who have purported to make the call are not the directors 
of the company. This he may do by showing that those persons have not the 
requisite qualifications or have not been duly elected. Likewise, on a parity of 
reasoning, the appellant as a preference shareholder in the respondent company 
is entitled to show, if he can, that the persons who have made the call are really not 
the directors of the company. Certainly he can show that the Ordinance under 
which .these persons have been appointed was beyond the legislative competency 
of the authority which made it or that the Ordinance had not been duly promulgated. 
If, he can, with a view to destroy the locus standi, of the persons who have made the 
call, raise the question of the invalidity of the Ordinance on the grounds I have 
just mentioned, I can see no valid reason why, for the self-same purpose, he should 
not be permitted to challénge the validity of the Ordinance on the ground of its 
unconstitutionality for the breach `of the fundamental rights of the company or 
of other persons. He may not be interested in or concerned with the facts which 
constitute the unconstitutionality, e.g., the taking of possession of the property of 
the company or of the other persons but he is certainly interested in getting out of 
the law so as to destroy the very foundation of the status of the persons who have 
made the call and thereby repel the attack on him and avoid his own liability, 
In Chiranjitla?’s case! the petitioner was held to have suffered no loss of his 
own fundamental -right as a shareholder and, therefore, by raising the question of 
unconstitutionality of the Ordinance on the ground of the breach of the funda- 
mental rights of the company: or of the other persons he was really fighting the 
battle of the company and the other persons and not of his own. Here the position 
is ‘different. Here the law has made the imposition of a liability on him and other 
preference shareholders possible and he is seeking to résist that liability and: as in 
the premises he is directly affected by the statute he has sufficient interest to challenge 
its validity. Ifas between the company or the other persons and: these persons who, 
purporting to act as directors, have made the call the law is unconstitutional for 
breach of the former’s fundamental rights then it follows that these persons are not,- 
in the-eye of the law, the directors of the company at all and if they are not in law 
the directors of the company, surely they cannot arrogate to themselves the right to 
exercise any of the powers of the directors of the company and to make any call.- 
If the said Ordinance stands, the diréctors.appointed thereunder will have authority- 
to make the call-which they have done and the appellant’s liability to pay it will- 
stand good. Therefore, the -appellant as a preference -shareholder is directly 
affected by the Statute and this circumstance, in my opinion, distinguishes this- 
case from Chiranjitlal’s case} and it must be held that, in the circumstances of this 
case, the’ appellant, who is a preference shareholder and as such liable to pay 
the call, is entitled to challenge the Ordinance which dismissed the directors elected- 
by -the shareholders, authorised the appointment of directors by. the State and 
made it possible for the directors so appointed to make the call and thereby impose 
a liability on all preference shareholders including-the appellant. - 


On the hypothesis that, with a view to resist his own liability to pay the call 
it is open to the appellant to impugn the Ordinance and the Act which has replaced 
it and for that purpose to call in aid the infringement of the fundamental rights 
under Article 31 (2) of the company or of the other persons mentioned above it 
has yet to be'shown that there has in fact-been such infringerhent. Two questions’ 
will have to be considered.and decided; namely, -(1)- whether the impugned law has’ 
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authorised the taking of possession or acquisition of any property and (2) whether, 
what: has been taken ession of or acquired is “ property” within the meaning 
of Article 31 (2). ‘Taking the second question first, there cannot be any doubt that 
the Mills, machineries, stocks, etc., of the respondent company are “ property ”. 
within the meaning of Articles 19 and 31. A contract or agreement which a person’ 
may have with the company and which may be cancelled by the directors in exercise 
of powers under the Ordinance will undoubtedly be “‘ property ” within the meaning 
of the two Articles. There may be some argument as to whether the office of 
Managing. Agents or of the directors, though each of such offices carries substantial, 
remuneration, can be said to be “ property ” which, by itself, can be acquired or 
taken possession of or disposed of. I need not dilate on this further, for the machi- 
nery, etc., of the company and the benefits or agreements of persons having con- 
tracts with the company are certainly ‘‘ property”’ within those Articles and if 
those have been taken possession of or acquired that will be quite sufficient for the , 
plaintiff appellant to sustain his challenge to the constitutionality of the impugned 
law, whether or no the office of the Managing Agents or of the directors is “ property’” 
or has been taken possession of or acquired. 


The next question is whether the impugned law has authorised the taking 
of possession or acquisition of the property of the shareholders, or of the com- 
pany. It may be mentioned at the outset that the impugned law has not autho- 
rised any acquisition of any property in the sense of divesting the shareholders or 
the company of any property and vesting that property in the State or its nominee. 
In other words, there has been no transfer of title, voluntarily or by operation of 
law. Ib is, therefore, necessary to enquire and ascertain whether the Ordinance 
or the Act which replaced it has authorised the taking of possession of any property. 
of the shareholders or of the company. f : 


As regards the property of the shareholders the position is the same as in 
Chiranyitlal’s case1, The shares still belong :to them. They can hold them 
or dispose of them. If any dividend is declared they will get them. If there is 
any winding up and if after payment of all liabilities there remains any surplus 
then they will participate in that surplus. It is true that from a practical point of 
view it may be difficult for the shareholders, if they desire to sell the shares, to 
find a purchaser who will be willing to buy shares in a company which is governed 
by an Ordinance of this kind, but nevertheless, it cannot be said that the State 
has taken possession of the shares in the sense in which that expression used in 
Article 31 (2) has been explained by me in Subodh Gopal Boses case*. It is 
said, as was done in Chiranjtilal’s caset that certain valuable rights of the share- 
holders, ¢.g., the right of voting, the right to elect directors and the right to apply 
for the winding up of the company have been taken away. In the first place, it is 
doubtful if any of these rights can be called “ property within the meaning of 
Article 31 (2) for, by itself and apart from the shares, none of them can be acquired 
er disposed of. In the next place, the State has not taken possession of these rights 
as explained by Mukherjea, J., in Chiranjitlal’s case! at pp. 904-906 and by 
me at pages 923-924. Therefore, there has been no infringement of the share-. 
holders’ right to property under Article 31 (2). What has happened is that these 
rights which are only incidents of the ownership of the shares have been suspended 
or kept in abeyance and if this may be regarded as amounting to imposing res- 
trictions on the exercise of the rights of ownership of the shares it may possibly be 
justified as an exercise in any emergency of the State’s police power under clause (5) 
of Article 19 by imposing by law reasonable restriction in the interests of the general 
public so as to secure the supply of an essential commodity and to prevent 
unemployment. - 

As regards the property of the company also there has been no transfer of title 
to any such property, voluntary or involuntary; from the company -to the State 
or its nominee and, therefore, no question arises of any property of the company 
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having been “ acquired.” ‘The -question remains whether any property of the 
company has been “ taken possession of” by-the State within the meaning of 
Article 91 (2) as explained by me in Subodh Gopal Bose’s case1, In Chiranjtilal’s case? 
Mukherjea, J., at pages 903-904 said : 

mee Assuming that this State management was imposed in the interests of the shareholders them- 
selves and that the statutory directors are acting as the agents of the company, the possession of the 
statutory directors could not, it is argued, be regarded in law as possession of the company so long 
as they are bound to act in obedience to the dictates of the Central Government and not of the company 
itself in the administration of its affairs. Possession of an agent, it is said, cannot juridically be the 
possession of the principal, 1f the‘agent is to act not according to the commands or dictates of the 
Principal, but under the direction of an exterior authority. 


There can be no doubt that there is force in this contention, butas I haveindicated at the outset, 
we are not concerned in this case with the larger question as to how far theinter-position of this statu- 
tory management and control amounts to taking possession of the property and assets belonging to 
the company.” 

It is fairly clear that his Lordship was inclined to the view that the company’s pro- 
perties had been taken possession of although he did not categorically and explicitly 
say so. I dealt with the matter at pages 926-927. After pos out that the 

ossession of directors who were not obedient to or amenable to the company or 
its shareholders and are not liable to be dismissed or discharged by the company 
cannot, in the eye of the law, be regarded as the possession of the company I said: 

“In this view of the matter there is great force in the argument that the property of the com: any 
has been taken possession of by the State through directors who have been appointed by the State 


in exercise of the powers conferred by the Ordinance and the Act and who are under the direction 
and control of the State and this has been done without payment of any compensation.” 


Then after quoting a passage from the judgment of Holmes, J., in Pennsylvania 
Coal Company v. Mahon?, I concluded : 

“Here, therefore, it may well be argued that the property of the company having been taken 
Possession of by the State in exercise of power conferred by a law which does not provide for payment 
of any compensation, the fundamental right of the company has, in the eye of the law, been infringed,”’ 
It is quite clear that although I used the words “ there is great force in the argu- 
ment ” and “it may well be argued,” the then inclination of my mind was definitely 
that the property of the company had been taken possession of as contemplated 
by Article 31 (2). My observations were much more definite than those of 

Mukherjea, J. ` 
Learned Attorney-General contends that the taking of possession of the pro- 
perty of the company that has taken place in this case is clearly not an exercise 
of the power of eminent domain within Article 31 (2) but constitutes an exercise 
of police power under Article 31 (1). Here, according to him, the State has not 
taken possession of the company’s property on its own account to implement a 
public purpose such as is contemplated by Article 31 (2) but the State has taken 
„possession of the company’s property to prevent the company from using its own 
property to the detriment of the interests of the public and to do for the company 
“what the company should itself have done. In order to determine to which cate- 
gory this taking of possession falls, it is necessary to keep in mind the circumstances 
in which the Ordinance and the Act were passed and to ascertain from their language 
their immediate purpose and ultimate aim and to consider their effect on the 
rights of the company. It should be remembered that the Ordinance of 1950 
was promulgated on the gth January, 1950. The Preamble to the Ordinance | 
recited as follows : f 
.  “ Whereas on account of mismanagement and neglect a situation has arisen in the affairs of 
the Sholapur Spinning and Weaving Company, Limited, which has prejudicially affected the pro- 
duction of an essential commodity and has caused serious unemployment amongst a certain 
section of the community.” 
Then came the Act on the roth April, 1950. There is no preamble to the Act. 
Although the short title of the Act contains a reference to emergency provisions 
the full title of the Act is as follows : 
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“ An Act to make special provision for the proper management and administration of the 
Sholapur Spinning and Weaying Company, Limited.” ; , 
There is no suggestion either in this long title or in the body of the Act except 
in section 12 that the Act is intended only to be a temporary emergency measure. 
The object of the Ordinance was štated to be to provide employment to a large 
number of workmen and to keep up the production of an essential commodity. 
There is no doubt that section 12 of the Act provides that the property of the 
company and the management and administration of its affairs would be re- 
stored to the company or its directors elected by the.shareholders but that is left 
entirely to the unfettered discretion of the Government. The provisions of the 
Ordinance and the Act are drastic in the extreme. The Managing Agents and 
the elected directors have been dismissed and new directors have been appointed 
by the State. So far as the company is concerned it has been completely denuded 
of the possession of its property. Al that is left to the company is its bare legal 
title. The carrying on of a business demands many personal qualities and con- 
siderable business acumen and is much more complicated than collecting the rents 
of the estate of a disqualified proprietor. The impugned law has thrust upon 
the company a board of directors in whose business capacity the company and 
its shareholders may have no confidence and over whom the company has certainly 
no vestige of control or authority and who-are not answerable to them at all. 
Although in outward form the directors are the officers of the company and are 
bound to act under the articles of association in so far as they are not contrary to 
or inconsistent with the Ordinance and the Act, nevertheless, in effect and in 
substance, they are the creatures of the State and are answerable to the Staté and 
it is the State that has through these directors of its choice taken possession of the 
undertaking of the company and has been carrying on an experiment in State 
management of business at the risk and expense of the company and the share- 
holders. Indeed we are told that under such State management which is going 
on for pretty nearly four years the business has been running at a loss. At any rate 
no profit has been made or distributed as and by way of dividend during this long 
period—a sad commentary on the efficacy of State management. And nobody 
knows how long this state of affairs will continue, for the Act does not prescribe 
any definite time limit to this hazardous experiment. It is, in the premises, 
impossible to uphold this law as an instance of the exercise of the.State’s police 
power as an emergency measure. It has far overstepped the limits of police power, 
and is, in substance, nothing short of expropriation by way of the exercise of the 
power of eminent domain and as the law has not provided for any compensation 
it must be held to offend the provisions of Article 31 (2). 


‘The last contention of the appellant is that the Ordinance is unconstitutional 
and void in that it infringes the fundamental rights of the shareholders under 
Article 14. In Chiranjitlal’s case! my Lord the present Chief Justice and. 
I were of the opinion that the Ordinance and the Act did not proceed on any 
rational basis of classification and that this company and its shareholders had ` 
been arbitrarily singled out for discriminatory treatment and that as equality 
before the law was denied to this company and its shareholders the Ordinance 
and the Act offended the equal protection clause of our Constitution. The majo- 
rity of the Bench, however, took the view that, there being a presumption in 
favour of the constitutionality of the law and that the onus of displacing that 
presumption being on him who impugns the law, the petitioner in that case had 
not discharged that onus and that, therefore, he could not complain of discrimina- 
tion. In the present case there is nothing more than what there was before the 
Court in Chiranjitlaľs case!. Indeed, the question of discrimination does 
not appear to have been argued before the trial Court and the appeal Court 
has rejected it by saying that the plaintiff had not shown that there were other 
companies which were guilty of the same conduct but had not been similarly dealt 
with. Learned Attorney-General has submitted that this court is not bound 
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by its previous decision and has pressed us to go behind the majority decision. 
‘Accepting that this Court is not bound by its own décisions and may reversé'a 
previous decision especially on constitutional questions the Court will surely .be 
‘slow to do so unless such previous decision appears to be obviously erroneous, 
But in view of the conclusion I have already arrived at on the other point I do not 
feel called upon to pursue this point of discrimination any further. In my judg- 
ment, therefore, this ap should be allowed and the plaintiff’s suit should be 
decreed. The Union of India must pay, the plaintiff his costs throughout. 


Bose, F—I agree with my brother Mahajan that the impugned Ordinance 
and Act offend Article 31 (2) of the Constitution and so are void. But I prefer 
to rest my decision on simpler foundations. With the utmost respect I depre- 
cate, as I have done in previous cases, the use of: doubtful words like “ police 
power,” “social control,” “ eminent domain” and the like. I say doubtful, 
not because they are devoid of meaning but because they have different shades 
of meaning in different countries and because they represent powers which spring 
from widely differing sources. In my opinion, it is wrong to assume that these 
powers are inherent in the State in India and then to see how far the Constitution 
regulates and fits in with them. We have to interpret the plain provisions of 
the Constitution and it is for jurists and students of law, not for Judges, to see, 
whether our Constitution also provides for these powers and it is for them to deter: 
mine whether the shape which they take in India resemble any of the varying 
forms which they assume in other countries, 


Article 19 (1) (f) confers a certain fundamental freedom on all citizens of 
India, namely, the freedom to acquire, hold and dispose of property. Article 
31 (1) is a sort of corollary, namely, that after the property has been acquired it 
cannot be taken away save by authority of law. Article 31 is wider than Article 19 
because it applies to everyone and is not restricted to citizens. But what Article 
19 (1) (f) means is that whereas a law can be passed to prevent persons who are 
not citizens of India from acquiring and holdirig property in this country no such 
‘restrictions can be placed on citizens. But in the absence of such a law non- 
citizens can also acquire property in India and if they do then they cannot be 
deprived of it any more than citizens, save by authority of law. : 


I have put the matter broadly and ignored for the moment the restrictions 
imposed by Article 19 (5). The rights conferred by Article 19 (1) (f) are not 
fettered and the State can impose restrictions provided they are (1) reasonable 
and (2) are in the interests of either the general public or for the protection of 
the interests of any Scheduled Tribe. But we are not concerned with Article 19 
in this case because no one has prevented either the Company or the plaintiff 
from acquiring and holding property. They actually did acquire property and 
they held it and nobody stopped them. The complaint is that they are now bein 
deprived, in a manner not allowed by the Constitution, of the property which 
they were lawfully permitted to acquire and hold. That concerns Article 31. 


Now Article 31 (1) says that no one shall be deprived of property save by 
authority of law. That to my mind is straightforward and simple. It means that 
no one’s property can be taken away arbitrarily or by executive action. There 
must be legal sanction for every act of deprivation. 


Now an Act of the legislature is legal sanction, therefore if the rest’ of the 
Article was not there a man could be deprived of his property by legislative enact- 
ment though not by executive action. But that brings in Article 31 (2). Restric- 
tions are there placed even on the legislature. Unless the Act provides for com- 
pensation and either fixes the amount or specifies ‘the principles on which, and the 
manner in which, it is to be determined it cannot be validly enacted. The only 
exceptions are those set out in clause (5). Therefore, to my mind, the simple 
question in this case is, do the impugned Ordinance and Act fall foul of Article 31 (2) 
read with clause (5)? All we have to do is to examine these provisions. 


` 
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/ . We start with the word “ property.” Are the plaintiff’s “ interests” in 
this Company “ property ” within the meaning of this clause ? Property includes 
““any interest ” in “ any commercial or industrial undertaking.” It also includes 
any interest in “ any company owning” any interest in any commercial or indus- 
trial undertaking. ‘That is how I read this clumsily drafted clause. The company 
here certainly has an interest in a commercial and industrial undertaking and 
the plaintiff has an undoubted interest in the Company. He also has a direct 
interest in the undertaking that the Company runs because, as a preference share- 
holder, he is a member of the Company and would, on liquidation, be entitled to 
share in the distribution of its assets. \ : 


Next, have these interests been “taken possession of” or “ acquired”? 
Here again I have no doubt. In my judgment, the provisions in the Constitu- 
tion touching fundamental rights must be construed broadly and liberally in 
favour of those on whom the rights have been conferred. But in any case, in 
this instance, these words have to be read along with the word “ deprived ”? in 
clause (1). In my opinion, the possession and acquisition referred to in clause (2) 
mean the sort of “possession” and “acquisition” that amounts ‘to “ deprivation °? 
within the meaning of clause (1). No hard and fast rule can be laid down. Each 
case must depend on its own facts. But if there is substantial deprivation, then 
clause (2) is, in my judgment, attracted. By substantial deprivation I mean 
the sort of deprivation that substantially robs a man of those attributes of enjoy- 
ment which normally accompany rights to, or an interest in, property. The form 
is unessential. It is the substance that we must seek. 


_ Has that happened here? Of course, it has. The plaintiff and the Com- 
pany have been left with the mere husk of title and not only has every form of 
enjoyment which normally accompanies an interest in this kind of property been 
taken away from them but to add insult to injury the plaintiff has also been called 
upon to pay substantial sums of money ; and for what ?—not in compliance with 
any engagement into which he has entered, not in fulfilment of any duty or obli- 
gation which he has incurred, not in furtherance of his interests of which he 
is the best judge, but blankly and unashamedly because the furtherance of 
his interests affects “the production of an essential commodity” and has caused 
“serious unemployment amongst a certain section of the community.” If that 
is not “ deprivation ” it is, difficult to know what is. One of the privileges of a 
democracy of free men is the right to mismanage one’s own affairs within the 
confines of the law ; and if A can mismanage his concerns in a particular way, so ' 
can B, C and D. The production of essential commodities and the employment 
of labour are matters for the State and statutory bodies to handle. They have 
the right, when the law so permits it, to take over this responsibility when the 
public interests so demand but if by doing so they deprive private individuals 
and non-statutory bodies of their interests in property in the sense explained àbove 
they must pay compensation. They cannot evade their own duties by fathering 
their obligations on others who are not responsible for carrying on the affairs 
of the State. My brother Mahajan has dealt with this at length and there is no 
need for me to add to what he has said. 


The only other point I need consider is the applicability of clause (5) of Article 
31. The exceptions to clauses (1) and (2) lie there. Iam clear that none of the 
exceptions set out there apply. The impugned Ordinance and Act have not been 
made for the promotion of public health nor to prevent danger to life and 


property. 

In my opinion, Chiranjitlal’s case! is distinguishable. I do not think it is a 
bar here. My brother Mahajan has explained this at length and as I agree with 
bim I need say no more. I would therefore also, in agreement with my learned 
brother, allow the appeal and decree the plaintiff’s claim with costs. 
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- Ghulam Hasan, J.—I have had the advantage of perusing the judgment of my 

` learned brother Mr. Justice Mahajan and I agree with his conclusion that the 
appeal should be allowed and the plaintiff’s suit decreed with casts. I would like 
to add a few words. : 


This appeal raises the question of the constitutional validity of the Shola- 
pur Spinning and Weaving Company (Emergency Provisions) Ordinance II of 
1950, subsequently replaced by Act XXVIII of 1950, which reproduced substan- 
tially the same provisions. This question arose originally upon a petition under 
Article 32 of the Constitution filed by one Chiranjitlal Chowdhuri, an ordinary 
shareholder of the company, challenging the Act as being in violation of his funda- 
mental rights under Articles 14, 19 and 31 of the Constitution. By a majority 
of 3: 2 it was held that the petitioner had failed to displace the presumption of 
the constitutionality of the Act or that there had been any abridgment of his funda- 
mental rights. ‘The minority declared the impugned Act as void as it violated the 
fundamental rights of the petitioner under Article 14 of the Constitution. 


My learned brother has distinguished, and if I may say so with respect success- 
fully, the decision in Chiranjitlal’s caset and has explained the ratio decidendi of the 
majority view in that case and J entirely agree with him. That decision does not, 
in my opinion, conclude the matter so far as the present case is concerned and no 
question of invoking the principle of stare decisis arises. ; 


The question which we are now invited to consider was raised by the appellant, 
a preference share-holder holding 3,244° preference shares.of the face value of 
Rs. 100 out of which he had paid up Rs. 50 per share. He was called upon by ‘the 
statutory Directors nominated by the Government under the impugned Act to 
pay Rs. 1,62,000 as the balance of the amount of the call. Thereupon he filed 
the suit in a representative capacity on behalf of himself and other preference 
share-holders challenging the validity of the Act. The suit was dismissed’ by the 
trial Judge whose decision was’ affirmed on appeal by the Division Bench of the 
' Bombay High Court. 


My learned brother has analysed in detail the relevant provisions of the 
impugned Act and I have no hesitation _in agreeing with him that the Act in sub- 
stance robs the Company of every vestige of right except what has been laconically 
called the husk of title. I agree therefore, that the impugned Act oversteps the 
constitutional limits of the power conferred upon the State and offends against 
the provisions of Article 31 and must, therefore, be held void. 


Article 31 finds a place in Part III of the Constitution which deals with funda- 
mental rights. It is headed “ Right to Property.” Upon a simple and straight- 
forward construction of its language and the context in which it stands and un- 
hampered by the provisions of the American Constitution the Article confers upon 
every person, whether a citizen or not, a fundamental right of protection of property 
against encroachment by the executive without the authority of law and against the 
legislature unless the law passed by it satisfies the two essential conditions laid down 
in (2) that there must be public purpose for taking away private property and that 
the law must provide for compensation and either fix the amount of such com- 
pensation or specify the principles on which and the manner in which the com- 
pensation shall be determined and given. Article.31 (1) embodies a categorical 
‘declaration proclaiming the right of property and equally categorically prohibits 
‘the State from depriving the owner of that property by an executive act or without 
‘being backed by the authority of law. The intention underlying the Article being 
‘the protection of property against invasion by the State, both Parts (1) and (2) of 
Article 31 should be read together so as to harmonize with that intention. Article 
-31, in my opinion, is wider than Article 19 (f) which confers upon a citizen only 
the right to acquire, hold and dispose of property and is different in scope and 
«content. Article 31 is self-contained and È) refers to deprivation of property in 
SE SS ss 
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general. Acquisition or taking possession in (2) are different modes of deprivation 
and are comprehensive enough to include all forms of taking away rights of pro- 
perty. Having regard to the setting in which Article 31 is placed, the word ‘ pro- 
perty’ used in the Article must be construed in the widest sense as connoting a 
bundle of rights exercisable by the owner in t thereof and embracing within 
its purview both corporeal and incorporeal ahs The word ‘ property’ is not 
defined in the Constitution and there is no good reason to restrict its meaning. 
Whether the facts in a given case amount to deprivation of property within the 
meaning of Article 31 will depend upon the circumstances of each case and it is 
not possible, in the nature of things, to lay down any inflexible test which may be 
universally applicable. When it can be shown that the statute substantially inter- 
feres with the right of enjoyment of property, it will, in my opinion, be hit by 
Article 31 (2) and declared void, unless compensation is provided. 

I am not prepared to subscribe to the proposition that Article 31 (1) stands 
by itself and should be read separately from (2) and I cannot attribute an intention 


to our Parliament to deprive a person of his property merely by passing an Act. 
The two parts of the Article form an integral whole and cannot be dissociated 


from each other. : 
The result is that I agree with the order proposed by my learned brother. 
Agent for Appellant : I. N. Shroff. 
Agent for Respondents 1 to 4 and 6 to 8: Rajinder Narain. 
Agent for Respondent 9: G. H. Rajadhyaksha. 
G.R./K.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr, Justice RajAGOPALA 


AYYANGAR. 
P. V. Bheemasena Rao and another .. Appellants* 
v. ; 
Sirigiri Peda Yella Reddi and others ... Respondents. 


Madras Hindu Religious Endowments Act (H of 1927); section 44-B—Personal inams burdened with 
service—Resumption of —If within ths scope of the section. 

The language and the provisions of section 44-B of the Madras Hindu Religious Endowments 
Act, 1927, and its history clearly point to the conclusion that the ae of personal inams are 
not within the scope of the special ob Nan enacted by section 44-B, but on the other hand fall 
within the residuary type mentioned in Board’s Standing Order, Š (1) (b) and would have to be 
dealt with under the procedure prescribed in the said Standing | rder. 

Appeal against the Decree of the District Court of Kurnool in Appeal Suit 
No. 26 of 1947, preferred against the Decree of the Court of the Subordinate Judge 


of Kurnool in Original Suit No. 40 of 1946. 

Subba Rao, J., before whom the appeal came on for hearing made the following 
order of reference :— 

This Second Appeal raises a question in regard to the true construction of 
the provisions of section 44-B of the Madras Hindu Religious Endowments Act 
(II of 1927). The plaint schedule property was originally granted to the 
ancestors of the predecessors in interest of the respondents burdened with parak 
service in the temple. On an application made by the trustees, proceedings were 
taken for resumption of the inam on the ground that the holder of the inam failed 

erform the services for which the lands were granted. ‘The plaintiffs succeeded. 


to 
in Both the courts. 
eee ee pee 
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The only question raised before me is whether section 44-B of the Act applies 
to an inam granted to a person burdened with service. The section reads : 
Ld 
“ Any exchange, gift, sale or mortgage, and any lease for a term exceeding five years, of the 
whole or any portion of any inam granted for the support or mamtenance of a math or a temple or 


for the performance of a charity or service connected therewith and made, confirmed or r: 
by the British Government, shall be null and void.” 


Mr. Rajah Ayyar, learned counsel contended that the words “any inam 
granted for the performance of a service” are comprehensive enough to take in an 
inam granted to a person burdened with services, for though the grantee has a 
beneficial interest, the object of the grant is for the performance of a service con- 
nected with the temple ; whereas Mr. Somasundaram would contend that the 
words would not take in a case of personal grants though burdened with service. 
In support of his argument, learned counsel for the respondents said that the very 
point now raised before me is concluded by an unreported decision of a Bench 
of this Court in S.A. No. 1136 of 1946. There, the trustees proceeding to act under 
section 43 of the Act threatened to dismiss the plaintiffs on the basis that the 
lands were granted to them in lieu of wagés. The plaintiffs instituted the suit 
on the file of the District Munsif’s Court for an injunction restraining the defendants 
from starting proceedings to dismiss them from service. The District Munsif held 
that the grant was one burdened with service and decreed the suit. In appeal, 
the learned Subordinate Judge found that the grant was in lieu of wages and, 
on that finding dismissed the suit. In the second appeal the learned Judges agreed 
with the District Munsif and decreed the suit. The main question in the second 
appeal therefore was whether the trustees were entitled to dismiss the plaintiffs. 
They would be entitled to do so if the lands were granted to, the plaintiff in lieu 
of service, but they could not dismiss them if it was a personal grant burdened 
with service. But, pending the appeal, an application was made by the trustees 
praying for the dismissal of the second appeal on the ground that the trustees had 
taken proceedings under section 44-B of the Hindu Religious Endowments Act and 
the Government had resumed the inam. The learned Judges dismissed that appli- 
cation, for, on their finding that the trustees could not dismiss the service holders, 
the basis for their application under section 44-B was removed. In the circumstan- 
ces, there was no occasion for the learned Judges to consider or to decide in regard 
to the scope. of section 44-B of the Act. I have gone through the judgment and 
I cannot discover any considered decision or even a decision by necessary impli- 
cation by the Bench. 


It is not necessary to express my final opinion on the construction of section 
44-B. But I would say that the point raised is certainly an arguable one. As the 
question is an important one and may arise often, I think it is proper that I should 
refer the case to a Bench of two Judges. 

This appeal was then set down for hearing before a Bench (The Chief Justice 
and Rajagopala Ayyangar, F.). : 

K. Rajah Aiyar and S. Suryaprakasam for Appellants. 

P. Somasundaram and I. Baliah for Respondents. 

The Judgment of the Court was delivered by . 

Rajagopala Ayyangar, J.—This second appeal has been referred to a Bench by 
Subba Rao, J., for a decision about the proper construction of section 44-B of the 
Madras Hindu Religious Endowments Act (II of 1927). 

The property in dispute was among those originally granted in inam to the 
ancestors of the predecessors in interest of the respondents for the performance 
of parak service in the Ragodas of the village of Panyam in Nandyal Taluk of the 
Kurnool District. The Service is described in column 8 of the Inam Fair Register 
as follows : ` 


t Granted for attending the procession in the pagoda with silver sticks, going before the 
idols and crying aloud at certain intervals’. 


l 


+ 
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‘The total extent of the lands covered by the grants and title deeds is over 115 
acres of dry, wet and garden lands and is covered by two title deeds. The 
conditions of the grant as set out both in the Inam Fair Register as well as in 
the title deeds make it clear that the grant was to enure “so long as the condi- 
tions of the grant are duly fulfilled”. The Courts below have held on a con- 
struction of the Inam Fair Register, etc., that the grant comprised both the warams 
and it is unnecessary to canvass the correctness of this finding. Similarly the 
courts below have also held that the grant to the inamdars was a personal 
grant burdened however with the parak service and not a service inam, in the 
sense of the inam constituting the emoluments of the office and this finding also is 
not challenged before us. z 


The question now.in controversy arises this way. The grantees of these lands 
have alienated considerable portions of the lands granted to them and the 
parak service has ceased to be performed. In these circumstances the trustees of 
some of the temples at Panyam moved the Sub-Collector under section 44-B of the 
Madras Hindu Religious Endowments Act, 1927, for the resumption of the lands 
and their,regrant to the temple on the first two grounds on which resumption could 
be ordered under section 44-B (2) (c). The Revenue Divisional Officer, Nandyal, 
conducted an enquiry, and as a result recorded his findings in his proceedings, 
‘dated goth September, 1943, holding that the inam comprised both the warams, 
that the inam was granted to the predecessors in interest of the respondents on condi- 
tion of their rendering parak service, that there has been a breach of the condition 
of the grant by failure to perform the service and that the lands comprise¢ in the 
inams had been alienated by way of sales, mortgages, gifts and leases falling 
within section 44-B-(2) (cì) (i). On these findings the resumption of the inam 
lands was ordered and by this very order he granted both the warams to the 
temple in Panyam village. The alienees filed an appeal to the Collector and this 
was dismissed by order dated 1st August, 1944, by the officer who confirmed the 
findings of the Revenue Divisional Officer. 


The plaintiffs accordingly filed this suit against the ‘trustees of the temples 
under the proviso to section 44-B (2) (d) raising inter alta the question as to the juris- 
diction of the revenue authorities to order the resumption of the inam in suit under 
section 44-B. The trustee-defendants raised contentions regarding the nature of the 

t by pleading that the suit lands are religious service inams, in the sense of 
fang emoluments for the performance of service, and alternatively that even if 
the inam was a personal grant in favour of the grantees, burdened with the per- 
formance of the parak setvice, the grant was conditional on the performance of the 
service and as there was breach of this obligation, resumption and re-grant were 

_justified under section 44-B. 


The courts below concurrently found that the inam was a personal grant 
burdened with the parak service and that though there had been alienations of the 
lands granted, and failure in the performance of the service, the resumption and 
re-grant by: the revenue authorities acting under section 44-B was ultra’ vires and 
that recourse must be had to the machinery provided by Board’s Standing Order 
No. 54 for affording relief to the temples which had been deprived of the service 
which has been imposed as a condition of the inam grant. On this view the suit 
has been decreed by the courts below. 


On the general question of the resumability of grants there cannot be any 
-room for controversy. Lord Atkin in Shrimant Lakhamgouda v. Raosaheb Baswant- 
rao! after referring to the leading case of Forbes v. Meer Mahomed Tuquee? said’ 


“ The distinction to be borne in mind is between the grant of an office to be remunerated by 

the use of land and the grant of land burdened with service. In the former case the land will prima 

_facie be resumable ; in the latter case prima facie it will not : but the terms of the grant or the 

circumstances in which it was made may establish a condition of the grant that it was resumable. 
“The onus will be upon the grantor to e aut such a condition.” r 
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The only question argued by Mr. Rajah Ayyar, learned counsel for the appel- 
lants is as to whether the courts below were right in their construction of section 
44-B as being inapplicable to the resumption and regrant in the case of a personal 
grant burdened with service to a temple, it being conceded that the grant in the 
present case fell within this category. . 


It is admitted at the bar that there are no decisions of this court touching this 
point. Mr. Rajah Ayyar’s argument on' the construction of the section is briefly 
this. Section 44-B (1) covers “ any inam granted for the performance of a charity 
or service connected with . . . . temple and made, confirmed, or recognised 
by the British Government”. The words “ for the performance of a service con- 
nected with a temple” are wide and are capable of comprehending not merely 
service inam grants strictly so called i.¢., grants which constitute the emoluments 
of an office, as well as personal grants burdened with service to be performed in a 
temple whatever might be the monetary value of the service as compared with the 
property granted. He also placed reliance on the specific exclusion of “personal 
grants ” in the definition of “ Religious Endowment ” in section g (11) of the Act 
where the expression “ performance of any service or charity connected with the 
temple” occurs. On the other hand Mr. P. Somasundaram for the respondents 
relies on this definition in section g (11) as supporting his contention that section 
44-B should be construed so as to exclude cases of personal grants of the type now 
in suit. i , ' 

As the expression “ endowment ” or “ religious endowment ” does not occur 
in section 44-B in our opinion the definition in section g (11) has no relevance to 
the issue and may therefore be ignored. 


The question has therefore to be decided on the provisions and terms of the 
language of section 44-B in the light of the law bearing on the point. Section 44-B 
was introduced into Act II of 1927 by way of an amendment effected by Madras 
Act XI of 1934. Prior to the zatroduction of this amendment, the enforcement 
of the conditions of grants in favour of charities and religious institutions was by 
recourse to Board’s Standing Order No. 54. Under paragraph 1 of this order a 
duty was laid on the revenue officers to see that inams confirmed by the Inam 
Commissioner for the benefit of or for services to be rendered to any religious 
and charitable institution are not enjoyed without the terms of the grant being 
fulfilled. Under paragraph 2 religious and charitable inams may be resumed on 
the ground that the whole or a portion of the land in respect of which the title 
deed was issued has been alienated or otherwise lost to the institution or service to 
which it once belonged or that the terms of the grant are not observed. Under 
paragraph 4: 

“ The Collector may resume and reassign on his own authority 

(a) inams. . . . attached to temples which have been abandoned or in ruins, 

(b) any religious or charitable inam the value of which does not exceed Rs. 100 per 
annum.” 


(13 


If the value exceeds Rs. 100 per annum the Collector has to submit proposals to the 
Board of Revenue who are to be the final authority in the matter of resumption. 


The provisions which follow make it clear that even in the event of failure 
of the condition of the grant there is no intention to dispossess the inamdar from the 
land normally but that the land would be subjected to full assessment and-the 
assessment made available to the institution in lieu of the service lost. Applied to 
the case of a personal grant burdened with service what would be resumed in the 
event of non-performance of service with or without alienation therefore would be 
that portion of the grant which represented the value of the service burden and not 
that which was personal and therefore there was no injustice caused. 


What ultimately emerged as Madras Act XI of 1934 was introduced into the 
Legislature by Bill No. 19 of 1933 and in the Statement of Objects and Reasons it is 
stated that the Bill was daria to provide for cases of alienation or default in perfor- 
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mance of service inams and to safeguard the interests of the religious institutions in 
such event. It went on further to state that the grant of the assessment alone to the 
institution by Government on resumption in’ cases where the grant did not fall 
within sub-paragraph 2 of paragraph 5 of Board’s Standing Order No. 54 prejudiced 
the interests of the institution and therefore had to be remedied. When the Bill 
in the form published, became section 44-B of Act II of 1927 Board’s Standing 
Order No. 54 was amended to read : 


“ Religious and Charitable inams fall under two distinct classes, viz.— 


(a) inams granted for the performance of a charity or service connected with a Hindu math 
or temple ; and 


(b) inams falling under class (a). 


Resumption and re-grants of inams falling under class (a) are, in cases where the inams are 
alienated or there is a failure to perform the charity or service, governed by the provisions of the 
Madras Hindu Religious Endowments (Amendment) Act, 1934 (Act XI of 1934) and the proceduro 

rescribed in that Act and in the rules ed under it (which are contained in Appendix IT) should 
e strictly followed in respect of them. 


As regards the inams falling under class (b), their resumption and re-grant should be dealt with 
in accordance with the provisions of paragraphs 2 to 14, infra.” 


Apart from the light afforded by this legislative history, that the case of a 
personal grant burdened with service falls only under clause (b), i.e., inams not falling 
under clause (a) in the above classification; this is also clear from a close examination 
of the operative provisions of section 44-B itself. In the first place reference may 
be made to condition (iii) of sub-clause (2) which provides for resumption and 
re-grant in the event of the temple ceasing to exist or the service in question be- 
coming impossible of performance. It is only necessary to add that the three 
conditions are alternative and that on any of them being satisfied the inam might 
be resumed and re-granted. In the case of a personal grant, though burdened with 
service, the temple ceasing to exist would not be any breach of the conditions of the 
grant and there could not normally be any resumption ; but on the other hand, 
the effect would merely be, that the grantee would hold the land freed from the 
obligations imposed by the grant. 


This provision is in our opinion an indication of the type of inams dealt with 
by section 44-B, viz., that besides regular endowments for the institution, only purely 
service inams as disinguished from personal inams are included within its purview. 
The matter is further placed beyond doubt by the terms of clause (f) of sub-clause 
(2) under which it is obligatory and mandatory on the part of the revenue authorities 
to re-grant such resumed inam to the temple concerned. The use of the expression 
re-grant is significant and is consistent only with a case where though the original ' 
grant might be in favour of an individual service holder, it is virtually and substan- 
tially to the institittion to which the service has to be rendered. The case of a 
personal grant though burdened with service would be obviously outside this cate- 
gorys Further, these proceedings are not in their nature designed to deprive 
persons of property to which they are absolutely entitled, ziz., the personal portion 
of the grant and the Court would be disinclined to construe the provision as havi 
such effect, unless the operative words leave it no option. As has been pointed 
out above, the language and the provisions of section 44-B and its history far from 
supporting the contention raised by Mr. Rajah Ayyar, clearly point to the con- 
clusion that personal inams are not within the scope of ths special procedure enacted 
by section 44-B, but on the other hand fall within the residuary type mentioned in 
Board’s Standing Order No. 54 (1) (6) and would have.to be dealt with under the pro- 
cedure prescribed in the said standing Order. Our conclusion is fortified by a refer- 
ence to certain other provisions of the Hindu Religious Endowments Act itself where 
analogous breaches of duty are dealt with. Under section 44 of the Act, where the 
endowment for the performance of a charity or service connected with a temple con- 
sists merely of a charge on property and there is failure in the due performance of the 
charity or service by the person responsible, the trustee of the temple may require 
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the person in possession of the property on which the endowment is a charge to 
pay to the trustee the expenses incurred or likely to be incurred in causing the 
charity or service to be performed. It is no doubt true that it has been held that 
service inams are not within this provision, vide Kotayya v. Yellamadha’ but we 
are referring to the provision merely as affording a set parallel. 


The result therefore is that this Second Appeal fails and is dismissed with costs. 


R.M. — Appeal dismissed. 
[THE SUPREME COURT OF INDIA] 
(Criminal Appellate Jurisdiction.) 
PRESENT :—MEHRCHAND Mauayjan, S. R. Das, Vivian Bose AND Bracwati, JJ. 
Krishna Pillai .. Petitioner* 


v. 
The State of Madras, representing the Inspector, Customs 
Sea Base, Cuddalore ` .. Respondent. 
Land Customs Act (XIX of 1924), section 7 (3)—Power and jurisdiction under to confiscate goods—Condi- 
dions prerequisite for. = 
If once the High Court set aside the conviction and sentence (for an offence under section 7 (1) 
(c) of the Land Customs Act) passed upon the accused the High Court had neither the jurisdiction 
nor the power to confirm the lower court’s order of confiscation of the goods (in respect of which the 
offence was alleged to have been committed.) , 
On appeal by special leave granted by the Supreme Court by its Order, dated 
6th May, 1953, from the Judgment and Order, dated 5th February, 1953, of the 
Madras High Court in Crl.R.C. No. 471 of 1952 (Crl. R.P. No. 446 of 1952). 


Dr. Bakshi Tek Chand and R. Ganapathy Iyer for Appellant. 
Porus A. Mehta for Respondent. 


The Judgment of the Court was delivered by : 

Bhagwati, 7.—The appellant and one Mohamed Ibrahim alias Kottai Thambi 
were apprehended when crossing into the Indian Union from the French territory 
of Pondicherry on the night of the 23rd March, 1952, at 1 a.m. The appellant 
was found conveying dutiable goods namely 2 blocks of gold weighing 307 7/8 
tolas in all by tying them in a special cloth pouch around his waist and concealing 
them under his clothes and he was aided and abetted in that act by Mohamed 
Ibrahim. The appellant was charged with having committed an offence of conveying 
the said dutiable goods from the French Territory of Pondicherry into the Indian 
Union (Madalapet village) by land by a route other than the authorised route 
prescribed under the Land Customs Act, i.e., offence under section 7 (1) (b) of the 
Land Customs Act, and Mohamed Ibrahim was charged with having committed 
an offence under section 7 (1) (c) of the Land Customs Act. ; 


They were put up on the 24th March, 1952, before the Stationary Sub- 
Magistrate, Cuddalore, when the appellant pleaded guilty, stating that one person 
came and gave him the gold through a lane and asked him to bring it into the Indian 
Union. The learned Magistrate accepted this plea of the appellant and convicted 
the appellant and sentenced him to rigorous imprisonment for four months. He also 
ordered the confiscation of the two blocks of gold which were found on the person 
of the appellant. In view of the admission and the consequent conviction of the 
appellant the case was withdrawn against Mohamed Ibrahim who denied his guilt. 


The appellant filed a revisional application in the High Court of Judicature 
at Madras. The High Court was impressed with the argument advanced by the 
Counsel for the appellant that the circumstances of the case threw suspicion 
as to the genuine and voluntary nature of the confession made by the appellant. 
‘The High Court however in so far as the appellant had been in jail for about 16 days 





1. (1939) 65 M.L.J. 54: LLR. 56 Mad. 731. 
* Criminal App. No. 51 of 1953. ' 25th November, 1953. 
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did not think it necessary to order a retrial and accordingly set aside the conviction 
and ‘sentence. The High Court however while acquitting the accused curiously 
enough ordered that the order for confiscation of the two blocks of gold should 


stand and it is this order against which the appellant has obtained from this court 
special leave to appeal. 


The power of the court to order confiscation of the goods which was sought to be 


exercised in this case was derived from section 7 (3) of the Land Customs Act which 
runs as under :— 


“ Such Magistrate shall thereupon inquire into and try the charge brought against the accused 
person and upon conviction may sentence him to imprisonment which may extend to six months or 


to fine not ex ing Rs. 1,000 or both and may confiscate the goods in respect of which the offence 
bas been committed.” 


It is clear from a perusal of this section that the only jurisdiction and power 
which the Court has got under this section is to confiscate the goods in respect of 
which the offence has been committed upon conviction and not otherwise. If 
once the High Court set aside the conviction and sentence passed upon the appellant 
the High Court has neither the jurisdiction nor the power to confirm the order of 


confiscation of the two blocks of gold which has been passed by the learned Magis- 
trate. 


We are of the opinion that the order made by the High Court in regard to 
the confiscation of the two blocks of gold was manifestly illegal and without juris- 
diction. The learned Counsel for the State was unable to support the decision 
of the High Court on this point. The appeal will therefore be allowed andJthe 
order of confiscation of the two blocks of gold set aside. 


Agent for Appellant : K. R. Krishnaswamy. 
Agent for Respondent : G. H. Rajadhyaksha. 
G.R./K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
R. M. PR. Viswanathan Chettiar .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), section 34 (2)—Meaning of ‘ shall be made’. 


An assessment under section 34 of the assessment years 1942-43, the accounting year havin 
ended with 12th April, 1942, was completed on 24th h, 1947 and the assessment order as w 
as the demand notice under section 29 of the Act were despatched on 25th March, 1948 and received 
by the assessee on 2nd April, 1947. The departmental authorities and the Tribunal held that the 
assessment ‘ was made’ on 24th h, 1947) within the meaning of section 34 (2) of the Act. On 
the question whether the Tribunal was right in holding that the assessment was made within the 
period of limitation prescribed by section 34 (2) of the Act, 

Held that the time limit of 4 for which sub-section (2) of section 34 provided was the period 
within which the Income-tax Officer had to complete one stage of the proceeding, that is, the assess- 
ment of the income and the determination of tax payable and that stage could be completed by the 


Income-tax Officer himself, even if the terms of the order of assessment were not communicated 
within that period of 4 years to the assessee. 


Case Law discussed. 


Case referred to the High Court by_the Income-Tax Appellate Tribunal, 
under section 66 (1) of the Indian Income-Tax Act, 1922 (Act XI of 1922), as 
amended by section g2 of the Income-Tax (Amendment) Act, 1939 (Act WII of 
1939), in 66 R.A. No. 1162 (Madras) of 1950-1951 on its file. 


I. V. Viswanatha Iyer, Advocate for the Applicant. 
C. S. Rama Rao Sahib, Advocate for the Respondent. 





* Case Referred No. 36 of 1951. ` g4th September, 1953- 
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The Judgment of the Court was delivered by 


Rajagopalan, F.-—The question referred to this Court under section 66 (1) of the- 
Indian Income-tax Act ran : 

“Was the Tribunal rightin holding that the assessment in this case was made within the 
period of limitation prescribed under section 34 (2) of the Act ?”. 

The facts necessary for the disposal of this case were never in dispute. The 
assessment was under section 34 of the Act, and the assessment year was 1942-43, 
the accounting year having ended with 12th April, 1942. The assessment was 
completed on 24th March, 1947. The assessment order as well as the demand 
notice under section 29 of the Act were despatched by the Income-tax Officer on 
25th March, 1947. They were received by the assessee on 2nd April, 1947. 


The relevant portion of section 34 (2) of the Act ran : 


“ No order of assessment.......... or reassessment under sub-section (1) of this section shalb 
be made after the expiry.............. of four years from the end of the year in which the income, 
profits or gains were first assessable.” 

The contention of the assessee, which was negatived by the departmental 
authorities and by the Appellate Tribunal, was that the assessment in question 
“was made ” within the meaning of section 34 (2) of the Act only on and April, 
1947, when the assessment order was communicated to him, and that that was. 
more than four years after the close of the assessment year 1942-43. The Appellate 
Tribunal agreeing with the Income-tax Officer and the Appellate Assistant Com- 
missioner held that the assessment “ was made” within the meaning of section 
34 (2) of the Act on 24th March, 1947. 


In support of his contention that the assessment in question, that is, the assess- 
ment for the assessment year 1942-43, was not made, within the meaning of section 
34 (2) of the Act, till 2nd April, 1947, on which date alone a copy of the assessment 
order was communicated to the assessee, the learned counsel for the assessee relied 
on Swaminathan v. Leichmanan1 and Muthiah Chettiar v. Commissioner of Income-tax*. 


The principles laid down in Abdul Ali v. Mirza Khan? were followed in Swami- 
nathan v. Letchmanan}. Both were cases under section 77 of the Registration Act, 
and the statutory expression that had to be construed was the “ making of the 
order ” of refusal. In the Secretary of State for India in Council v. Gopisetti Narayana- 
swami Nayudut, the learned Judges held that the expression “ date of decision °** 
in section 13 of Madras Act IV of 1897 was the date when the decision was passed, 
and the learned Judges further held : 


“A decision cannot be said to be passed until it is in some way pronounced or published under 
such circumstances that the parties affected by it have a reasonable opportunity of knowing what 
it contains. Till then though it may be written out, signed and dated, it is nothing but the deci- 
sion which the officer intends to pass.” 


In Muthiah Chettiar v. Commissioner of Income-tax?, Rajamannar, C.J., explained 
the principle underlying Secretary of State for India in Council v. Gopisetti Narayanaswami 
Nayudu* and Swaminathan v. Letchmanan!': 


OEE the rule laid down.......,....is based upon a salutary and just principle, 
namely, that if a person is given a right to resort to the remedy to get rid of an adverse order withi 
a prescribed time, limitation should not be computed from a date earlier than that on which the 
party aggrieved actually knew of the order or had an opportunity of knowing the order and 
therefore must be presumed to have had knowledge, of the order.” 


That was the principle which the learned Judges applied in Muthiah Chettiar v. 
Commissioner of Income-tax* to construe the expression “an order made” as it was 
used in sub-section (2) of section 33-A of the Income-tax Act. 


Even without reference to the cases listed under the expression “ made” 
in Stroud’s Judicial Dictionary, III Edn., Vol. 3, at pages 1698 to 1700, it should 


1. (1929) 59 M.L.J. 585 : I.L.R. 53 Mad. 491. 3. end I.L.R. 28 Bom. 8. 
2. {1951 )t M.L.J. 417: I.L.R. (1951) Mad. 4. (1910) I.L.R. 34 Mad. 151. 
815. 
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be obvious that that expression as a statutory expression should be construed with 
reference to the context in which that expression has been used in that statute. 


In Secretary of State for India in Council v. Gopisetti Narayanaswami Nayudu', itself 
at page 154 the learned Judges dealt with the contention based upon section 24 
of Madras Act IV of 1897, which required that the decision should be recorded 
in writing with its reasons and should also be communicated to the parties. The 
learned Judges pointed out : ; 

“Though, therefore, this provision supports the Government Pleader to the extent that it shows 
that the date of the order and the date of communication may, in- the contemplation of the legisla- 
ture, be different dates, still it does not support the more important inference that the Act contem- 
plates the starting of limitation before the communication of the order to the parties.” 

As explained by Rajamannar, C.J., in Muthiah Chettiar v. Commissioner of Income-tax?, 
it -was for the limited purpose of computing the period of limitation that the 
expression ‘‘ the date on which the order was made ” was construed in Secretary of State 
Jor India in Council v. Gopisetti Narayanaswami Nayudu) as the date on which it was 
communicated to the parties affected. In Muthtah Chettiar v. Commissioner of Income- 
tax*, the learned Judges negatived the contention, that the provision in sub-section 
(2) of section 33-A of the Income-tax Act was not really a provision prescribing the 
time limit for the exercise of the right of the party aggrieved, but that it imposed 
only a limit to the exercise of revisional powers by the Commissioner. Sub-section 
(1) of section 33-A provided that the Commissioner could on his own motion exer- 
cise his revisional powers, provided the order had not been made more than one 
year previously. Sub-section (2) of section 33-A provided for the application by 
an assessee to the Commissioner invoking his revisional powers, which application 
had to be made ‘within one year from the date of the order. The learned Judges 
explained in Muthiah Chettiar v. Commissioner of Income-tax®, that the date of the order 
for purposes of sub-section (1) of section 33-A could be different from the date of 
the order for purposes of sub-section (2) of section 33-A. Dealing with the conten- 
tion, that time must be computed for both from the date when the order was actually 
‘passed, Rajamannar, C.J., observed : 

“ Plausible though this argument may be so far as sub-section (1) of section 33-A is concerned, 
we are of opinion that it is not sound so far as the right given to the party aggrieved under sub-section 
(2) is concerned. In a case falling under sub-section (1) the Commissioner acts of his own motion. 
There is no question of the aggrieved party mnvoking his jurisdiction. There can therefore be no occa- 
sion to apply the rule enunciated in Secretary of State for India in Council v. Gopisettı Narayanaswami Nayudu!. 
It may be said that the Commissioner’s power to call for the record ceases with the lapse of one year 
from the date of the order by the subordinate authority. But in a case falling under sub-section (2) 
the party aggrieved has got to take the step of applying for revision and he is allowed one year from 
the date of the order. The provision is, therefore, certainly in the nature of a time limit for the applica- 
tion for revision.” ' 7 

In Mahabir Prasad v. Commissioner of Income-tax?, a Division Bench of the Punjab 
High Court dissented from the views which underlay the decision in Muthiah Chettiar 
v. Commissioner of Incoms-tax?. We are naturally bound by the law laid down by a 
Division Bench of this Court in Muthiah Chettiar v. Commissioner of Income-tax?. But 
Muthiah Chettiar v. Commissioner of Income-tax® does not support the contention of the 
learned advocate for the assessee, that the date of the order ‘‘ made ” within the 
meaning of sub-section (2) of section 34 of the Act should be given the same meaning 
as was accorded to the “ date of the order ” as used in sub-section (2) of section 33-A. 


As we pointed out before, the scope of the expression ‘‘ made ” with reference 
to an order of assessment, as it occurs in section 34 (2) of the Income-tax Act, will 
have to be defined with reference to the context in which that expression is used. 
The assessment of escaped income for which section 34 provided has to be made 
under section 23 of the Act. Section 23 (1) provides for the assessment where a return 
submitted by the assessee under section 22 is accepted as correct and complete by 
the Income-tax Officer. The Income-tax Officer has then to assess the total income 
of the assessee and determine the sum payable by him on the basis of such return. 
Sub-section (4) of section 23 provides for assessment where the assessee defaults 


1. (1910) LLR. Mad. 151. Mad. 815. 
‘a. (1951) 1 M.L.J. 417: I.L.R. (1951) 3. (1952) 22 I.T.R. 296. 
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compliance. In such cases the Income-tax Officer has to make the assessment to 
the best of his judgment and determine the sum payable by the assessee on the 
basis of such assessment. Sub-section ‘(3) of section 23 provides for assessment 
where the Jncome-tax Officer is not satisfied with the correctness of the return 
submitted by the assessee. In such cases, after issuing the notice under sub-section 
(2) of section 23 and after enquiry, the Income-tdx Officer “ shall, by an order in 
‘writing, assess the total none ee the assessee and determine the sum payable by 
him on the basis of such assessment ”. With reference to the assessment, a specific 
ores for an order in writing is made only under sub-section (3) of section 23. 

ut that difference need not detain us further in determining the question when 
an order of assessment is “ made ” within the meaning of section 34 (2) of the Act. 
Sub-sections (1), (4) and (3) of section 23 provide for one stage of assessment of the 
income and the determination of the sum payable by the assessee as tax on the 
basis of such assessment of the income. That, it seems to us, determines the sone 
of “ making ” an order of assessment within the meaning of section 34 (2) of the 
Income-tax Act. It is that stage that has to be completed within the period of 
limitation prescribed by section 34 (2); in this case four years from the close of the 
year of assessment, 1942-43. 


Sub-section (5) of section 23 lays down the procedure to be adopted for the 
assessment of the incomes of firms (a) registered and (b) unregistered. Sub-section 
(6) requires the Income-tax Officer who makes a determination of the tax payable 
under the provisions of sub-section (5) of section 23, to notify the firm by an order 
in writing, the amount of the total income on which the determination has been 
based and the apportionment thereof between the several partners. That is the 
stage next after the assessment of the income and the-determination of the tax 
payable. In the case of a firm assessed under sub-section (5) of section 23, the 
income is assessed and the amount payable determined, but it is not the firm that 
has to pay the tax. Sub-section (6) therefore only provides for intimation to the 
firm of the assessment of the total income. The intimation to the assessee, who 
has to pay the tax determined on the basis of the assessed income, is provided for by 
section 29 of the Act. Sub-section (6) of section 23 and section 29 of the Act thus 
provide for the next stage, the intimation to the assessee of the tax he has to pay, 
the tax determined on the basis of the income assessed. 


Sub-section (2) of section 34 itself, in our opinion, makes it clear that the 
expression “no order of assessment shall be made” has to be given an identical 
meaning, whether, the assessment is under section 23 or whether the assessment 
is under sub-section (1) of section 34 of the Act. What we have stated above with 
reference to the provisions of section 23 of the Act should make it clear that the 
order of assessment provides for a stage that precedes the communication of the 
tax due under section 29 of the Act, that is, ve sum payable by the assessese on 
the basis of the assessment of the income within the meaning of sub-section (1), 
(3) or (4) of section 23. The assessment and the order of assessment are steps to be 
taken by the Income-tax Officer. There is no question of anything further that 
has to be done by the assessee himself at that stage. As pointed out in Muthiah 
' Chettiar v. Commissioner of Income-tax1, itself, there could be no occasion to apply to 
such a case, the rule enunciated in Secretary of State for. India in Council v. Gopisetti 
Narayanaswami Nayudu* or Swaminathan v. Letchmanan® and extended to application 
` under section 33-A of the Income-tax Act, which was designed to protect the inter- 
ests of the assessee when he had to do something, that is, when he had to take steps 
within the period of limitation allowed by the law to avoid the order with which 
he felt aggrieved. 


In Barldw v. Vestry of St. Mary Abbots, Kenningston*, the expression to be construed 
was “ an order made in writing on the person ”, who is directed to take the building 
down, etc. Lord Watson observed at page 266 : 





1. (1951) 1 M.L.J. 417: LL.R. (1951) Mad.’ 3. Er 59 M.L. J.585 : ILL-R. 53 Mad. 491. 
815. 4. (1 L.R. 11 A.C. 257. 
2. (1910) I.L-R. 34 Mad. 151. i 
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“ But it is admitted that, although the magistrate announced the terms of his ju ent on 
the 24th of January, the order itself was not reduced to writing or subscribed by him until the arst of 
March following. It was never served upon the person to whom it is directed ; and the fact of a 
written order having been made did not come to his knowledge before the expiry of the day upon 
which it was issued. I am of opinion that an order verbally intimated by the magistrate is not in 
any sense an order ‘in writing’ within the meaning of the Act ; and further, that in proceedings like 
these of a harsh and penal character a written order cannot be regarded as made ‘on’ the defen- 
dant until it has been duly served upon him or otherwise brought to his knowledge.” 


The necessity to bring the terms of the order to the knowledge of the person 
affected therefore turned on the expression “ on ” and not so much as on the neces- 
sity to have the order in writing. There is no such provision in section 23 (3) of 
the Act, though it requires an order of assessment to be in writing. 


As we have already pointed out, the time limit of four years for which sub- 
section (2) of section 34 provided was the period within which the Income-tax 
Officer had to complete one stage of the proceedings, that is, the assessment of the 
income and the determination of the tax payable, and that stage could be com- 
pleted by the Income-tax Officer himself, even ifthe terms of the order of assess- 
ment were not communicated within that period of four years to the assessee. The 
rights of the assessee aggrieved by such an order of assessment have been specifically 
provided for by other sections of the Act. 

We answer the question in the affirmative and against the assessee. As the 
assessee has failed, he shall pay the costs of the Commissioner of Income-tax which 
we fix at Rs. 250. 


V.P.S. ' Question answered against the assesses. 


IN THE HIGH -COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE CHANDRA REDDY. 


Sree Rajah Malraju Venkataramakrishna Kondalrao 
Bahadur Zamindar Garu .. Appellant* 


U. 


Sree Rajah Venkadara Saravayya Bahadur Zamindar and $ 
others ‘ .. Respondents. 

Civil Procedure Gods (V of 1908), section 42—Scope—Transfer of decree to another court Sor execution— 
Objection to application, that properties situate within jurisdiction of transferee court were 'self-acquired and not 
belonging to the family—Question of non-executability no bar to entertainment of transfer application for execution. 

In an application for transmission of a decree to another court within whose jurisdiction immova” 
ble properties belonging to the defendants were situate, and objection to the execution was raised? 
namely, that the transferee court could not go into the application as long as the second defendant 
in the case had no properties situate within its jurisdiction, 


Held, that the plea, that the properties situate within the jurisdiction of the transferee court 
could not be touched owing to the fact they were self-acquired by the second defendant and the first 
defendant’s liabilities could not:be fastened on to them, was not one touching the executability of 
the decree, having regard to the provision of section 42, Civil Procedure e. 


Alagappba Chsttiar v. Muthukaruppan Chettiar, (1947) 1 M.L.J. 110, followed. 
Appeal against the order of the Court of the Sub-Judge of Eluru, dated the 
18th August, 1950 and made in A.S. No. 125 of 1950 preferred against the order of 
the Court of the District Munsif of Eluru in E.A. No. 427 of 1949 in O.S. No. 314 


of 1946. ° 
Ch. Sankara Sastri and T. Veerabhadrayya for Appellant. 
K. Ranganathachari for Respondents. i 
The Court delivered the following 


Jupement.—The second defendant in O.S. No. 314 of 1946 on the file of the 
District Munsif, Eluru, is the appellant. The réspondents herein obtained a decree 





* AAA.O. No. 68 of 1951. x and April, 1959- 
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inst the first defendant and the second defendant in the above suit.. There was 
no personal liability against the latter and the decree-holders could only proceed 
against the properties of the first defendant in the hands of the second eE AEA 
ifany. The judgment in the above suit left open the question whether there were 
any assets of the first defendant in the hands of the second defendant. The decree- 
holders filed an application for transmission of the decree to the Court of the District 
Munsif, Narasaraopet, on the allegation that the properties sought to be proceeded 
against were situate within the jurisdiction of the latter Court. 


,. The second defendant (as judgment-debtor) opposed this application on the 
plea that there were no properties of the first defendant in his hands situate within 
the jurisdiction of the Court of the District Munsif, Narasaraopet. This objection 
was overruled by the District Munsif in a short order, with the observation that the 
<\bjection regarding the maintainability was untenable and that the other. questions 
raised in the counter did not arise at that stage. On appeal, the order of the learned 
District Munsiff was confirmed by the learned Subordinate Judge, Eluru. The 
Subordinate Judge was of the opinion that all the objections raised in the counter 
could be considered by the transferee Court having regard the provisions of 
section 42 of the Civil Procedure Code. In support of this view he relied on a 
decision of the Allahabad High Court in Sital Prasad v. Messrs. Clement Robson @ 
Co.4 


In this appeal filed against that judgment, it is urged by Mr. Veerabhadrayya 
that the interpretation placed by the learned Subordinate Judge on sections 39 
and 42 of the Civil Procedure Code is erroneous and that Sital Prasad v. Messrs. 
Clement Robson & Co.1, has no material bearing on the point for decision in this 
case. I agree with him that the decision in Sital Prasad v. Messrs. Clement Robson 
& Co.! does not throw any light on the matter for decision in this appeal. ` 

It was next urged by the learned counsel for the appellant that the opinion 
expressed by the Courts below is opposed to the consistent view taken by this Court. 
In Arunachalam Pillai v. Shanmugham Pillai?, a Bench consisting of Ramesam and 
Devadoss, JJ., had laid down that when notice was served on the judgment-debtor 
to show cause why the decree should not be transmitted to another Court for exe- 
cution, he had to raise all pleas against execution (such as limitation, or discharge) 
and any omission to do so, inst him in subsequent 
Bench of this Court 
in Subramanian Chettiar v. ese rulings is that 
if a decree is barred ch a decree to 
another Court is ertaken, and 
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In the present case, the only objection raised was that the properties within 
the jurisdiction of the Court of the District Munsiff of Narasaraopet were the self- 
acquired properties of the second defendant and that the first defendant had nothing 
to do with them. That does not in any way though the executability of the decree. 
This question can be very well decided by the transferee Court. If, as contended 
by the learned counsel for the appellant, every objection raised in the execution 
proceedings has to be decided by the transferring Court, then the provisions of 
section 42, Civil Procedure Code, become otiose and there is no objection to be 
decided by the transferee Court. I think that objections such as raised in this 
case can be entertained and disposed of by the transferee Court. 

It follows that the order of the learned Subordinate Judge confirming that of 
the learned District Munsiff, has to be upheld, though for a slightly different reason. 
The C. M. S. A. is, therefore, dismissed and the costs of this C. M. S. A. will abide 
and follow the result of the execution application. 

K.C. — Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Š PreseNT :—MR. Justice GovinDA MENON AND MR. JUSTICE BASHEER AHMED: 
AYEED. 
Kakarla Venkatasubbayya and another .. Appellanis* 


U. 


-Sravanam Venkatarathnamma .. Respondent. 

Registration Act (XVI of 1908), section 77—Party not pursuing remedy under section 77 after failing to 
get a document registered under sections 72 to 76 of the Act—If could sue for specific ormance of the 
original contract. 

When a party in whose favour a contract was entered into and in pursuance thereof a deed of 
transfer was executed and when that party has already set ın motion the machinery for enforcing the 
registration of that deed of transfer but hasnot succeeded in getting it registered, the next step 
which such a party should legitimately take is the institution of a suitfor enforcing registration 
as contemplated by section 77 of the Registration Act. It would be a different matter if the- 
unregistered document is sought to be received as evidence of a contract in a suit for specific per- 
formance, if the party had not set in motion the machinery provided by the Registration Act under 
sections 72 to q9; When once this machinery has been set in motion the logical conclusion should 
be that action should be taken under section 77 of the Registration Act itself before any suit for specific 
performance could be thought b 
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the remedy provided under section 77 of the Registration Act is sought by setting 
the machinery provided therefor in motion, a suit for specific performance cannot 
lie. The second contention is that, in second appeal, it was not open to the learned 
Judge to upset a concurrent finding of fact arrived at by the trial as well as the 
appellate Courts in regard to the genuineness of the signatures of the first‘defendant 
in Ex. P-5, dated 5th February, 1942. 


We shall first deal with the latter contention. The respondent entered into 
an oral agreement with P. W. 3 and the first appellant that they should reconvey 
the property which had been conveyed in their favour by the respondent 
and her sister under Ex. P-3, dated 24th July, 1940. In pursuance of this oral 
agreement Ex. P-5 was executed by P. W. 3 and first appellant in -respect of the 
suit property which was said to be a valuable land. The document was presented 
for registration some 3} months after the stamp papers had been purchased. The 
first appellant failed to appear before the Sub-Registrar despite a notice calling 
upon him to appear and admit execution. P.W. 3 alone admitted execution. 
The Sub-Registrar registered the document so far as P. W. 3 was concerned. * The 
Jrespondent appealed to the District Registrar, West Godavari, against the order 
of refusal by the Sub-Registrar to register the document as against the first 
appellant. The District Registrar, for elaborate reasons given by him in his 
order, dated the 5th September, 1942, declined to register the document so 
far as the first appellant was concerned. Thereupon the respondent filed a suit 
for specific performance of the oral agreement to reconvey, dated 24th July, 
1940, being O. S. No. 309 of 1942, out of which this Letters Patent Appeal 
has arisen, against the two appellants, the first appellant being the person who 
refused to register the document and the second appellant being the person in 
whose favour the first arpent had executed another document during the 
pendency of the enquiry before the Registrar and the Sub-Registrar. The respondent 
also prayed for a permanent injunction restraining the appellants from inter- 
fering with her enjoyment of the suit lands, as according to her, she had been in 
enjoyment of the same from 24th July, 1940, despite the sale deed, Ex. D-3, 
written in favour of the second appellant by the first appellant. The learned 
District Munsiff of Gudivada who tried the suit dismissed it holding that the alleged 
oral contract of sale was absolutely false, that Ex. P-5 was .an entirely suspicious 
document, that its genuineness had not been proved and that, as the document was 
incomplete the respondent could not get any rights thereunder. The learned 
District Munsiff also held that as the document Ex. P-5 on which the suit was 
laid was an incohate and suspicious document and it had not been registered, the 
remedy of the respondent ought to have been to file a suit under section 77 of the 
Registration Act to direct the registration of the document and therefore held that 
as the document was not subject to scientific examination and as the appellants 
denied the contract, the suit for specific performance was not maintainable. He 
relied upon the decision of this Court in Komirisetti Satyanarayana v. Yerranki Chinna 
Venkatarao1, He declined to follow the decision in Subramanian Chettiar v. Arunachalam 
Chettiar? holding that that decision would apply if Ex. P-5 was shown to be a 

enuine document. Against this, the respondent-plaintiff preferred an appeal 
atone the learned Subordinate Judge of Masulipatnam in A. S. No. 104 of 1944. 
The learned Subordinate Judge however, reversed the decree of the learned 
District Munsiff and found that the oral agreement set up was true and valid and 
that the suit for specific performance was maintainable as the only remedy left 
for the respondent was to seek specific performance of the oral contract. Therefore, 
he allowed the appeal with costs. ` 


When the matter was taken up in second appeal (S. A. No. 329 of 1946), 
before our learned brother Panchapakesa Ayyar, J., he called for findings from 
the learned Subordinate Judge of Masulipatnam on two points not covered by 
the lower appellate Court’s judgment, and gave an opportunity also to the parties 
tọ let in additional evidence, oral or documentary, if they were so advised including 
er ee a maaauħĂe 
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that of the handwriting expert. The first point was whether the signature pur- 
porting to be that of the first appellant’s in the sale deed, Ex. P-5, dated 5th 
‘February, 1942, was genuine as urged by the respondent-plaintiff or was a forgery 
as urged by the trial Court. The second point was whether the second appellant 
A ‘purchased the property from the first appellant was a bona fide purchaser 
for value without notice of the oral contract to reconvey in favour by the respondent- 
plaintiff. The lower appellate Court submitted its findings to the effect that the 
signature of the first appellant in Ex. P-5 was not genuine but was a forgery and 
that the second appellant had notice of the prior oral contract of sale. On these 
findings, after hearing the objections filed by the respondent-plaintiff, our learned 
brother Panchapakesa Ayyar, J., accepted the findings of the lower appellate Court 
regarding the second appellant’s being not a bona fide purchaser for value without 
notice of the oral agreement to re-convey. But, regarding the finding of the lower 
appellate Court that the signatures purporting to be that of first appellants in 
Ex. P-5 were probably forgeries, our learned brother did not accept that finding. 
On ¢he other hand, he held that they were genuine signatures. Our learned 
-brother has given reasons for his not accepting this concurrent finding by the two 
Courts below on the question of the genuineness of the six signatures of the first 
appellant in Ex. P-5. 

The learned counsel for the appellants-defendants contends that, in a second 
appeal, it was not open to our learned brother to set aside the finding of fact by the 
trial Court and the first appellate Court. He argues that our learned brother 
does not refer to any vitiating circumstances affecting the findings of the two Courts 
below in ‘order to justify his refusal to accept the said findings of fact. After , 
a careful perusal of the judgment of our learned brother, we feel that.there is force 
in the contention of the learned counsel for the appellants. We do not think that 
the reasons adduced by our learned brother would constitute sufficient justification 
for setting aside, in a second appeal, the concurrent findings of fact on the question 
of genuineness of signatures of the first appellant in the said Ex. P-5. Both the 
Courts have heard the witnesses and have considered the documentary evidence and 
the surrounding circumstances and have come to the conclusion that the signatures 
could not be held to be genuine. In such circumstances, we think, on the facts 
of this case, our learned brother was not justified in setting aside the concurrent 
finding of fact of the two Courts below on the question of the genuineness of the 
signatures of the first appellant in Ex. P#5. It must, however, be said that this’ 
point does not, by any means, dispose of this Letters Patent Appeal. We have, ` 
therefore, necessarily to go into the second point raised by the learned counsel 
for the appellants in order to hold whether or not there are any merits in this 
Letters Patent Appeal. 

In Satyanarayana v. Chinna Venkatarao+, Coutts Trotter, C.J. and Reilly, J., 
have considered at length the scope of section 77 of the Indian Registration Act 
and whether the remedy provided under that Act is merely optional or compulsory 
and whether, without austing the remedies provided under this section 77, a 
suit for specific performance could be maintainable. After reviewing all the autho- 
Tities of this Court and the Calcutta and Allahabad High Courts, the learned 
Judges declined to agree with the views held by the Calcutta and Allahabad High 
Courts and followed the decision ‘in Venkataswami v. Kristayya*. They dissented 
from the decisions in Amer Chand v. Nattu®, Surendranath Nag Chowdhury v. Gopal 
‘Chunder Gosh*, and Nasiruddin Midda Sidhoo Mia v. Sidhoomia®. The learned Judges 
also distinguished the decisions in Chinna Krishna Reddi v. Doraiswami Reddi! and 
Nynakka Rowthen v. Vavana Mahomed Naina Rowthen?. In Venkataswami v. Kristayya® 
the plaintiff sued for P performance and a decree was passed by the lower 
Court directing the defendant to execute and register a deed of transfer. When 
the matter was taken up”on appeal, Muttuswami Aiyar and Handley, JJ., upset 
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that judgment. The reasoning given by the learned Judges has been extracted 
at page Ee by the learned Judges who decided Satyanarayana v. Chinna Venkatarao4 
and with respect, we also think it worthwhile to extract that passage. That 
passage runs as follows : 


“If defendant had appeared and admitted execution, the document would have been registered. 
If he had appeared and denied execution, registration would have been refused and plaintiff would 
have been entitled to an enquiry betore the Registrar under sections 73 to 76. If defendant did not 
appear, plaintiff might have proved execution of the document, and on such proof would have been 
entitled to registration. If the registering officer was not satisfied with the evidence of execution 
and refused to register, an appeal would have lain to the Registrar under section 72. If the decision 
under section 72 or section $ had been adverse to plaintiff, he would have a remedy by suit under 
section 77 of the Act. Plaintiff had, therefore, a complete remedy under the Act, and not havin: 
chosen to follow it, has only himself to blame that the efficacy of the documenthas not been omple 
by registration.” 


In this judgment, the ledrned Judges also negatived the doctrine that one can 
treat an incomplete conveyance as a complete agreement for a conveyance and 
claim specific performance thereof. This decision has been followed by the learned 
Judges who decided Thayarammal v. Lakshmiammal* and Subbaraya Pillai v. 
Devasahayam Pillat*. After extracting the terms of section 77 of the Registration 
Act, the learned Judges who decided Satyanarayana v. Chinna Venkatarao1, observed 
as follows : s 


“ That is a statutory remedy given to a person who stands in the position that he is entitled to 
have a document registered by somebody else, that that somcbody else has refused and the Registrar 
has upheld the refusal and he wants to have that compulsorily registered as against the other person. 
It should be observed, and I think this is a most important thing to notice about the section, that it 
provides a limitation of a short pertod of go days, the object no doubt being to ensure that matters 
of this kind should be gone into when the evidence is fresh in everybody’s mind and imall human 
probability all of it available. whereas if left to an ordinary suit some people might be dead who could 
throw light on the matter and others might have let it fade from their recollection. I should have 
thought that looking at the statute alone it is clear that the object of the Legislature was to provide 
a remedy of a very short period of limitation for putting right a wron refusal to register, and 
that must be held to be the remedy and the only remedy given by law. But uhfortunately, the matter 
is covered with conflicting authority. The authorities in Madras appear to differ from the authori- 
ties in other parts of India. In a matter which is open to divergence of view my opinion is that this 
Court should follow its own cursus curiae unless it is of opinion that the former decisions of the Court 
are clearly wrong. I do not think, if it agrees with those decisions, that it ought to harass the parties 


with any argument before a Full Bench merely because of different views in other Courts.” 


Again at page 678, after reviewing the decisions of the Calcutta and Allahabad 
High Courts, Coutts-Trotter, C.J., observed as follows : 


“ It seems to me that these decisions in Calcutta and Allahabad in effect had taken upon them- 
selves by a side-wind to get rid of the period of limitation strictly imposed by the express words of 
the statute. To my mind no judicial decision has any right to tamper with a thing directly enforced 
and enjoined by a statute whose construction is free from possible doubt. The most that can be 
said is that the remedy given by the statute is not intehded to be the only one. Itis almost impossible 
to believe that the Legislature can have intended that there should be a direct and an indirect way 
of effecting the same thing and that the period of limitation applicable to them should be entirely 
different. That is the view that has been taken in more than one case in this Court.” 


At page 681, the learned Chief Justice has again observed as follows : 


“ And it must be remembered that although in this country the remedy of specific performance 
is a statutory remedy, it nevertheless is simply a ied bec nation into a statutory form of an equitable 
remedy to which laches was, as it is to all equitable claims, an answer. How it can be said that a 
man who was given an express statutory remedy by an Act of Legislature under section 77 of the 
Registration Act and has failed to take advantage of it has not been guilty of laches and is entirely 
free from blame passes my comprehension. It appears to me that a man who has failed to adopt 
the remedy expressly provided by the statute cannot come to this Court and ask for an exercise in 
his favour of a discretionary and equitable remedy.” 


We are in entire agreement with the observations that we have extracted 
above and we think that, on the facts of this case, that decision has the fullést appli- 
cation. The respondent having gone to the Sub-Registrar for getting the docu- 
ment registered in the first instance and not having got the full relief for which she 
applied for resorted to the District Registrar by way of appeal. When she failed to 
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secure her remedy from the District R egistrar as well, the next stage of the machinery 
which she should have set in motion was the one provided in section 77 of the 
Registration Act. Under that section, the respondent should have filed a suit 
for a decree directing the document to be registered in the concerned office a nd 
this she should have done within thirty days of the order of the Registrar. Instead 
of doing so, the respondent straightaway went to the Civil Court not under section 77 
of the Registration Act but under the Specific Relief Act and claimed an equitable 
remedy provided thereunder for specific performance of the oral contract. That 
she cannot resort to this procedure is the contention of the learned counsel for 
the appellants and we think that this contention has to be upheld. In support of 
this contention, the learned counsel has drawn our attention to a decision by one 
of us single Judge in Sanga Thevar v. Thanukodi Ammal. There, it has been observed 
that when once an oral contract has become executed and has taken the shape of a 
document, there is no more scope for enforcing the oral contract against the parties. 
The remedy open to the aggrieved party is only to resort to the procedure provided 
by the statute of registration under section 77 of the Registration Act. Though 
no authorities had been cited before the Court, the conclusion arrived at therein 
seemed to be in accord with the reasoning contained in Satyanarayana v. Chinna 
Venkatarao*. In that judgment, it was observed as follows : 

“i When once in pursuance of the contract which is alleged to have been oral, a document came 
into existence and that document went to the extent of being presented to the registering officer for 
being registered and was not registered for some reason or other, it follows that there was no further 
contract to be enforced. The contract had in fact become executed by reason of the execution of 
the sale deed so that on this ground also the plaintiff was bound to be non-suited. There was nothing 
more for the first defendant to do ifthe evidence of the plaintiff’s witnesses was taken to be true, he 
having executed a document and if the document had gone out of the reach of the plaintiff, it was 
open to the plaintiff to have compelled its production from P.W. 8 and to have taken adequate reme- 
dies for enforcing her rights by the registration of this document instead of proceeding to Court to 
enforce the oral contract, which had become performed so far as the first defendant was concerned.” 
As against this, Mr. B. V. Ramanarasu has invited our attention to the amendment 
of section 49 of the Registration Act carried out by Act XXI of 1929. By virtue 
of this amending Act, a new proviso was added to section 49 which is to the following 
effect : 

“ Provided that an unregistered document affecting immoveable property and required by this 
Act or the Transfer of Property Act, 1882, to be registered may be received as evidence of a contract 
in a suit for specific performance under Chapter II of the Specific Relief Act, 1877, or as evidence 
of part performance of a contract for the purposes of section 53-A of the Transfer of Property Act, 
1882, or as evidence of any collateral transaction not required to be effected by registered instrument,” 
His contention is that, under this proviso, a suit for specific performance would 
lie and the unregistered document could be received as evidence of a contract in 
such a suit for specific performance. He has invited our attention to the com- 
mentary of the learned author, Mulla, on the Indian Registration 'Act (Act XVI of 
1908) (Fifth edition) at page 277. We have read through the observations of the 
learned author wherein he has commented upon the effect of the decision of the 
Allahabad and Calcutta High Courts on the question of a suit for specific perfor- 
mance under section 42 of the Specific Relief Act via-a-vis the proviso introduced 
by the amending Act (XXI of 1929), to section 49 of the Registration Act. As 
we have already observed, the decision of the Allahabad and Calcutta High Courts 
have been dissented from by this Court and we do not agree with the learned 
counsel for the respondent that the enactment of the proviso to section 49 has made 
much difference to the ratio decidendt found in Satyanarayana v. Chinna Venkatarao®. 
When the party in whose favour a contract was entered into in favour of a party and 
in pursuance thereof a deed of transfer was executed, and when that party has 
already set in motion the machinery for enforcing the registration of that deed of 
transfer, the next step which the party should have legitimately taken was the 
institution of the suit for enforcing the registration as contemplated by section 77 
of the Registration Act. It would bea different matter if this unregistered document 
is sought to be received as evidence of a contract in a suit for specific performance 
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if the party has not set in motion. the machinery provided by the Registration Act ; 
under sections 72 to 76. In Gur epinion, when once this machinery has been set 
in motion, the logical conclusion should be that action should be taken under 
section 77 of the Registration Act and it was incumbent upon the party to file a’ 
suit to enforce the registration before she could think of a suit for specific performance. 


Mr. Ramanarasu further contends that section 77 does not preclude the 
party from resorting to any other remedy by way of ae the suit for specific per- 
formance. This may be true provided that the party did not go before the Regis- 
tration Officers’ to enforce registration and had straightaway proceeded to enforce 
the contract, in which case, the unregistered document executed would have been 
of immense help by way of evidence ofthe contract in the suit for specific performance. 
As it is, it can be easily seen that, by resorting to a suit for specific performance on 
the basis of the oral contract, the party is seeking to get rid of the effect of the period 
of limitation fixed under section 77 of the Registration Act, namely, thirty days, 
for a suit for a decree directing the document to be registered by the officer before 
whom it was duly presented for registration. a As has been pointed out by the 
learned Judges who decided the case Satyanarayana v. Chinna Venkatarao1, the suit 
for specific performance is merely an attempt to get rid of the period of limitation 
imposed under section 77 as if by side-wind. The learned counsel for the res- 
pondent has also invited our attention to a Full Bench decision in Subramanian 
Chetiiar v. Arunachalam Chettiar®, which has dealt with’ the proviso to section 49 of 
the Registration Act.’ We have read through the facts narrated in that citation 
and we think the facts of that case are not ad idem with the facts in the present 
case. All that that decision says is that an unregistered document affecting im- 
moveable property may be received as evidence of a contract and is sufficient to 
support a suit for specific performance, and that a suit by the vendor for the recovery 
of purchase consideration is a suit for specific performance within the meaning of 
Chapter II of the Specific Relief Act. That decision is, therefore, not of any help 
to the learned counsel for the respondent in this case. 


„The learned counsel also urged that inasmuch as the first appellant has com- 
mitted fraud in having executed a document of transfer in favour of the second 
appellant during the pendency of the proceedings before the Registration officers, 
he cannot be allowed to take advantage of his own fraud. It is true that, in this 
case, pending the proceedings for the enforcement of registration of the document 
by the respondent, the first appellant executed a further document of transfer to 
the second appellant in respect of the very same properties. We do not think 
that such execution amounts to any fraud. If in the belief that the document 
executed by the first appellant had become ineffective:so far as he was concerned, 
he had executed another document in favour of the secénd appellant, this cannot 
be said to be due to any fraudulent motive or intention on the part of the first 
appellant, in having resorted to such an act. If one document is executed and 
it does not take effect in law according to the lights of the executant, the executant 
cannot be said‘to be acting fraudulently if he executes another document in respect 
of the same properties. It may be that he will not be entitled to retain the con- 
sideration received by him in respect of the ineffective document. It would have 
been more convincing if such an argument had been advanced by the learned 
counsel for the respondent. 


A further contention was also urged by the learned counsel for the respondent 
that the supervening circumstances created by the execution of another document 
by the first appellant in favour of the second appellant make it useless for the res- 
pondent to pursue any remedy available under section 77 of the Registration Act. 
In other words, the learned counsel Coritends that, as long as the second document 
is in existence, even if the respondent succeeds in getting a decree for the regis- 
tration of the document in her favour, it will not serve any purpose unless and 
until she seeks to set aside the second document as well. That means that the 
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decree that she might obtain for the registration of the document in her favour under 
section 77 of the Registration Act would not give her any useful relief unless and 
until the second document is sought to be set aside by a further proceeding in 
‘Court. This may or may not beso. But, for the mere reason that a second docu- 
ment has come into existence during the pendency of the proceedings before the 
Registration officers or even before, it will not take away the effect of section 77 of 
the Act and the remedy provided thereunder. A party, in our opinion, cannot be 
heard to say that because of such a supervening circumstance as the execution of 
a second document, the party which has already started the proceedings under 
sections 72 to 76 of the Registration Act is not compelled to resort to the remedy 
provided in section 77 of the Registration Act. In effect, the argument of the 
learned counsel amounts to this : namely, that a party who has executed a second 
document could easily defeat and nullify tHe effect of section 77 of the Registration 
Act, and thereby absolve the party in whose favour the earlier document was executed 
and who is entitled to enforce the registration from seeking to resort to the remedy 
that is provided in section 77. We do not think that such an argument is tenable 
when the scope of section 77 is tobe construed. 


` The fact remains that the learned counsel for the respondent has not been 
able to bring to our notice any decision of this Court which has dissented from the 
decision in Satyanarayana v. Chinna Venkatarao, or which has sought to distinguish 
the same. In these circumstances, we think that the decision in Satyanarayana v. 
Chinna Venkatarao’, is still good law so far as this Court is concerned and with respect, 
we follow that decision. We hold that the proper procedure to be adopted by 
the respondent in the present case is to file a suit for enforcing the registration of 
the document executed in her favour before she could resort to a suit for specific 
erformance, and the remedy which she has actually sought for, namely, a suit 
or specific performance of the contract for a decree directing the appellants to 
execute and register the document in her favour, is not maintainable. 


This does not dispose of the entire appeal. We think that before the appellants 
could be allowed to retain the property which they agreed to reconvey in favour 
of the respondent, they should be directed to return the consideration which they 
had received from the respondent. It emerges from the evidence on record in 
this case that the appellants, or at least one of them, received a sum of Rs. 300 
by way of consideration for reconveying the property. The contention of the 
learned counsel for the appellants that there was no adequate proof for the payment 
of this sum by the respondent or on her behalf is not convincing to us. We hold, 
therefore, that the appellants will be entitled to restoration of the decree of the 
trial Court only on condition that the appellants do refund to the respondent a 
sum of Rs. 300 within 2 months from the date of the receipt of this order by the 
‘Trial Court, and also pay her the costs of this appeal and also that in the Courts 
below. Justice and equity require that the appellants should not be allowed to 
retain benefits of the said sum of Rs. 300 received by them. We, therefore, decree 
and direct accordingly. In default of the appellants complying with this order, 
this L. P. Appeal will stand dismissed with costs. 


The appeal is, therefore, allowed but without costs. 
R.M. Appeal allowed. 
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[FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice” Sussa Rao, Mr. Justice VENKATARAMA AYYAR 
AND Mr. Justice RAMASWAMI. 


D. Lakshminarayana Chettiar and another .. Appellants.* 


Court-Fees Act (VII of 1870), section 17—‘ Distinct subjects’—Meaning of—Test for the applicability 
of section 17—Dhstinctness or identity of cause of achon— Cause of action’ explained. 


In an appeal arising out of a suit for a declaration that the sale deeds in respect of the plaint B 
Schedule properties alleged to have been executed by the plaintiff’s mother in favour of the various 
defendants and the subsequent transfers made by them in their turn were all void and not binding 
on the plaintiff, on the question whether one court-fee of Rs. 500 paid on the memorandum of appeal 
filed thereunder jg correct or whether by virtue of section 17 of the Court-Fees Act court-fee is payable 
in respect of each of the declarations relating to the various alienations sought for in the suit, in view 
of the conflicting decisions on the subject a reference was made to the Full Bench for an opinion as 
to the meaning of ‘ distinct subjects’ occurring in section 17 of the Court-Fees Act. The Full Bench 


_ | Held—* Distinct subjects’ in section 17 of the Court-Fees Act meant distinct causes of action 
in respect of which separate suits should be filed but for the enabling provisions allowing them to be 
clubbed in one suit and that the distinction or identity of the cause of action is the only criterion for 
the applicability of the section. 


, Case-law discussed. 


After receipt of the opinion of the Full Bench and on further consideration the Division Bench 
(Subba Rao and Ramaswami, JJ.) 


Held (i) “ cause of action ” meant any fact, which if traversed would be necessary for the plaintiff 
to prove in order to entitle him to the judgment of the Court and (ii) on the facts of the case separate 
cause of action exists against each of the alienees in respect of the property alienated in their favour. 
Each declaration relates to 2 ‘ distinct subject’ within the meaning of section 17 of the Act. 


Case-law reviewed. 


` 


Additional court-fee was accordingly directed to be paid. 


Appeal sought to be preferred to the High Court against the decree of the 
Court Fane Subordinate Judge of Tinuchicapail in O. S. No. 319 of 1949. 


P. S. Sarangapani Ayyangar for Appellants. 


D. L. Narasimha Raju for the Government Pleader (P. Satyanarayana Raju) on 
behalf of the State. 


The Order of the Court was made by 


Subba Rao, J.t—-This is a court-fee reference made by the Master. When the 
matter came before one of us it was found that there were conflicting decisions 
on the question raised and therefore the matter was referred to a Bench of two 
Judges. 


The appeal arises out of a suit for a declaration that the sale deeds in respect 
of the B Schedule properties alleged to have been executed by the plaintiff’s mother 
in favour of defendants 1 to 4, 5th defendant’s husband and the 25th defendant 
and the transfers in favour of defendants 6 to 32 by the 5th defendant’s husband 
were all void and not binding on the plaintif. The plaintiff’s father executed 
a gift deed on 2nd October, 1928, in favour of their mother in respect of items 1 to 5 
of the B Schedule. Again on 17th December, 1932, the same donor executed 
another gift deed in favour of their mother in respect of item 6 of the B Schedule. 
The mother sold them under six sale deeds of various dates to defendants 1, 2, 3, 4, 
th defendant’s husband and the 35th defendant. Defendants 6 to 32 are alienees 
m ‘the 5th defendants husband. In the plaint in respect of each declaration 

a fixed fee has been paid aggregating to Rs. 1,400. The plaintiff’s suit was dis- 
missed and the present appeal is filed with a court-fee of Rs. 500 The question 
is whether the court-fee paid is correct. It would be correct if the appeal does 
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not involve distinct subjects within the "meaning of sectión 17 of the Court-Fees 
Act. Section 17 of the Court-Fees Act reads as follows : 
`e Where a suit embraces two or more distinct subjects, the plaint or memorandum of appeal shall 


be chargeable with the egate amount of the fees to which the plaints or memoranda of appeal 
in suits embracing separately each of such subjects would be liable under this Act. 


Nothing in the former part of this section shall be deemed to affect the power conferred by the 
Code of Civil Procedure, section 9.” 
Section 9, Civil Procedure Code, corresponds to Order 2, rule 7 of the present Code 
of Civil” Procedure (Act V of 1908). The question is what is the true meaning 
of the words “ distinct subjects ” in the aforesaid section. To answer this question 
it is necessary to notice the frame of suits permitted under the Civil Procedure Code. 
Order 1, Civil Procedure Code, allows the joinder of one or more plaintiffs if the 
right to relief arises from the same act or transaction and there is a common question 
of law or fact. Order 1, rule 3 provides that two or more persons may be joined 
as defendants against whom any right to relief in respect of or arising out of the 
game act or transaction or series of acts or transactions is alleged to exist. Under 
Order 1, rule g the plaintiff may unite in the same suit several causes of action 
against the same defendant or the same defendants jointly. So too, two or more 
plaintiffs having causes of action in which they are jointly interested against the 
same defendant or defendants jointly may unite such cause of action in the same 
suit. If the different causes of action are joined against defendants separately, 
it is called multifarious. The aforesaid rules, subject to.the conditions laid down , 
therein, enable a party to club up different causes of actions in one suit. But for 
the enabling provisions separate suits should be brought in respect of the separate 
causes of action, in which case separate court-fee would have to be paid. But for 
convenience if they are clubbed together, it becomes necessary to provide for the 
forum wherein such a suit should be filed and also in regard to the court-fee 
payable therein. Order 2, rule 3 lays down that the amount or value of the 
aggregate subject-matter at the date of instituting the suit should govern the 
question of jurisdiction. Section 17 of the Court-Fees Act regulates the court-fee 
, payable on such a plaint. The marginal note in section 17 shows that the said 
provision is intended to govern multifarious suits. 


The second ‘paragraph saves the power conferred on the Court to order separate 
trials or make such other order as may be expedient if the cause ‘of action joined 
jn ene suit cannot conveniently be tried or disposed of together. This indicates 
that the first paragraph is intended to prescribe court-fee for the multifarious suit 
in respect whereof the said power is conferred. Section 17, therefore, prima facie 
indicates the intention of the Legislature to prevent an evasion of court-fee by a 
plaintiff taking advantage of the enabling provision clubbing up two or more 
distinct causes of action. In such a multifarious suit the plaintiff is directed to~pay 
the aggregate amount of the fee which he would have to pay if he -filed separate 
suits embracing each of such subjects. Otherwise he would total up the value of 
all the subjects and pay ad valorem court-fee on the total. Calculations would 
show that the amount payable on the latter basis would be lower than on the 
former basis. While the Legislature allowed clubbing of causes of action for con- 
venience of parties and for proper disposal of suits, it insisted upon court-fee to be 
paid as if separate suits were filed. No other reason would justify the enacting.of 
the said provision. 

If the meaning of the word “ subject ” is clear and unambiguous, the purpose 
behind the enactment or the intention of the Legislature are irrelevant, but where 
the meaning of the word is ambiguous, as in the present case, and where it is not 
susceptible of precise definition, it is permissible to discern its meaning, having 
regard to the aforesaid circumstances without doing any violence to the language. 


ma 


The-dictionary meaning of the word-“subject ” is “ matter.” -A-matter again 
may mean a property which is the subject-matter of the suit or the controversy in- 
volved 'in the suit. The ‘context in which those words are used and the contra- 
distinction brought out by the section itself between a plaint embracing two or more > 
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subjects and a suit embracing each of such subjects is indicative of the intention of ` 
the Legislature that the suit governed by section 17 is one that comprises a number 
of subjects on which several suits could have been filed. If “ subjects’ means 
“ properties,” several suits could not be filed if the cause of action was the same. 
If it indicates controversy, the same difficulty would prevent the filing of several 
suits if the controversy arose in respect of the same cause of action. One can 
therefore steer clear of these difficulties if the words “ distinct subjects ” are under- 
stood to mean “‘ distinct matters ” in respect of which separate suits could be filed 
but for the enabling provision allowing them to be clubbed up in one suit. If so 
interpreted, the distinctness or the identity of the cause of action is the only test 
for the applicability of the section. 


But the real difficulty is to reconcile the various views expressed by the learned 
Judges on the interpretation of the words “ distinct subjects ° in section 17 of the 
Act. The question was placed before a Full Bench in In re Parameswara Pattar?, 
but unfortunately the learned Judges did not define the words for future help 
but contented themselves with disposing of the particular question that arose in 
that case. There the suit was for possession of the immoveable property and 
mesne profits. The contention was that the claim for possession and the claim for 
mesne profits were separate causes of action and therefore they were distinct 
subjects within the meaning of section 17 of the Court-Fees Act. The learned 
Judges observed that the word “ subject’ in the section was somewhat obscure 
in its meaning and was not capable of precise definition. They noticed the two 
views expressed by Courts in regard to the meaning to be attached to these words, 
namely, cause of action and the subjects of suits enumerated in section 7 of the 
Court-Fees Act but preferred to base their opinion on the long continued practice. 
aia the observations at page 2 are strongly relied upon by the appellants. They 
read : 

“ Ordinarily, the right or title to the land is the basis for the claim for possession of the land 

as also for mesne profits, and it cannot therefore be deemed that the two claims are so disconnected, 
without any inter-relation, as to form distinct subjects, under section 17 of the aforesaid Act.” 
We do not think that the Full Bench intended to lay down such an elastic test for 
future guidance, we believe that the learned Judges based their judgment more 
upon the long existing practice than on an 3ttempt to define the words “ distinct 
subjects ” in section 17. We agree with the learned Chief Justice in Ramaswami 
Gupta v. Pasuparthi Krishnayya®, when the learned Judge observed : 

“The learned Judges merely took notice of two possible views as to the meaning of that word, 
viz., one that the word ‘ subject’ relates back to section 7 where the various subjects of suits are put 
under different heads ; and the other that the word ‘ subject’ means a cause of action. The decision 
in ‘that case therefore is only authority for the limited position that in a suit for possession of im- 
moveable property and past mesne profits, court-fee is payable on the aggregate value of both the 
reliefs and the claim for possession of land and for mesne profits are not distinct subjects’ under 
section 17 of the Court-Fees Act. The ground of the decision was expressly stated to be the ‘long 


course of practice ’.” 


In Ramaswami Chettiar v. Ramaswami Chettiar®, Jackson, J., held that in a suit to 
recover moneys due to the plaintiff under three deposits made on different dates 
with the defendant’s firm in their character of trustees of the plaintiff’s family, 
court-fee should be paid on the amount of each of the deposits separately and not 
merely on the aggregate amount. The learned Judge observed at page 681 : 

“ The petitioner contends that the demand of 29th March, 1927, gathers all his claims into one 
cause of action, and therefore the subjects are not distinct. This would turn upon whether the demand 
was an essential part of the cause of action, and petitioner frankly concedes that it is not. He could 
have sued for any of the deposits without previous demand, and the plaint would itself have been 
part of the cause of action in any of such suits. Nor, if he had sued for only one of these deposits, 
would he be precluded from suing in his own good time for the others.” 


The learned Judge therefore understood the subject-matter to mean causes of 
action. In The Rajah of Vizianagaram v. The Government t, Anantakrishna Iyer, J., 
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held that a suit filed by a landholder against the ryots of a village under section 193 
of the Madras Estates Land Act does not comprise ‘ distinct subject’ within the 
meaning of section 17 of the Court-Fees Act. After referring to the Full Bench 
decision, the learned Judge observed at page 76 : 

“The suit is one for enhancement of rent on common grounds. It is not for enhancement of 
rent and for some other reliefs............ The word ‘subject’ has not been defined, and it is, I 
think, not unreasonable to hold that a suit under section 193 does not comprise distinct subjects.” 
This decision does not lay down any principle but only holds on the facts of that 
case that as the suit was for enhancement of rent on common grounds, it did not 
comprise distinct subjects. But the learned Judge obviously did not accept that 
the word “ subject means cause of action. WVenkatasubba Rao, J., in Muthuswami 
Chettiar v. Krishna Aiyar1, held that in a suit to enforce two security bonds, the 
court-fée should be payable on the two bonds as on distinct subjects. There is 
no discussion in regard to the scope of the words “ distinct subject.” In Venkata- 
rama Mohandas v. Kamini Kondiah*, Bell, J., had to deal with a suit where a father 
executed a settlement deed in respect of his properties in possession of lessees under 
leases created by the settlor himself. Some of the tenants refused or neglected 
to attorn to the owner. He filed one suit against them for ejectment and mesne 
profits till date of delivery of possession. The learned Judge held that the suit 
comprised different subjects. At page 572 he observed : 

“Tt seems to me on the whole that, bearing in mind the words of the plaint the plaintiff is seeking 

—it may be similar reliefs against these defendants but not the same relief. There appears to 
be no legal inter-connection between the defendants. They have nothing in common with each 
other and they are joined merely as a matter of convenience. Against each defendant the plaintiff 
will have to prove a similar but a separate case. The amount claimed is different against each defen- 
dant. If the plaintiff is right each defendant committed a different although a similar act of trespass. 
As the correction slip points out there must probably also be a different question of costs arising in 
each case and depending upon each defendant’s attitude.” 
On these facts he held that they were different subjects within the ne of 
the Act. In Ramaswami Gupta v. Pasuparthi Krishnayya*, Rajamannar, C.J., held 
that a suit where a decree for specific performance of a contract of sale, or in the 
alternative for a decree directing the defendants to pay to the plaintiff a sum of 
Rs. 4,482, under the suit promissory note was claimed comprised two distinct 
subjects. At page 106 the learned Chief Justice observed : 

“It is true that the consideration for the sale was to be adjusted towards part of the amount due 
under the promissory note, but the cause of action for the relief of recovery of the amount due under 
the promissory note is distinct and apart from the agreement to sell. ‘Though the fact that separate 
suits could be brought for the two reliefs may not be a conclusive test, I consider that that fact 
should also be taken into consideration in deciding whether the two reliefs are different subjects 
within the meaning of section 17 of the Court-Fees Act.” 

Though the learned Judge held that the said test was not a conclusive or a decisive 
one, he was inclined to take that into consideration in deciding the question. In 
Sundaram Ayyangar & Sons v. Province of Madras*, Viswanatha Sastri, J., held that a 
suit wherein a relief was asked against the Government and the agent alternatively 
for recovery of the amounts alleged to have been paid by the plaintiffs twice over 
court-fee need not be paid under section 17 of the Court-Fees Act. The learned 
Judge realised that the cause of action against the first and second defendants was 
different but relying upon the Full Bench decision held that settion 17 of the Court- 
Fees Act did not apply. In Oruganti Appa Rao, In re’, Panchapagesa Sastry, J., held 
that where four anomalous mortgages were of the same date, of the same property 
and the mortgagors and the mortgagees were the same, section 17 did not apply. 
The learned Judge held that it was an exceptional case where it ought to be held on 
the facts that there was only one subject and not distinct subjects within the meaning 
of section 17 of the Court-Fees Act. In Thangasami Pillai v. Dhanabagyammal®, 
Krishnaswami Nayudu, J., held that where the plaintiff sued for possession of several 
properties in the possession of defendants who came into possession under different 
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titles from the first defendant who in violation of a trust alienated them, the suit 
did not embrace distinct subjects but only one subject. The basis of the judgment 
is found at page 567 : ; 

“ Applying the principle laid down in the Full Bench decisionin In re Parameswara Pattar1, the 
test whether a suit embraces two or more distinct subjects does not depend upon the cause of 
action on which the plaint is based but depends upon the basis of the claim and the right under which 
the plaintiff claims ”. 

Govinda Menon, J., held in Rajaratna Vaduganatha Pillai v. Srinivasa Raghava 
Atyangar and others*, that a suit to set aside the alienations in favour of different 
persons at different times is covered by section 17 of the Court-Fees Act. On the 
other hand Basheer Ahmed Sayeed, J., in Venkatanarayana Ayyar v. State of Madras, 
held that a suit for a declaration that an order of resumption passed by the Revenue 
Divisional Officer in respect of nine distinct inams in favour of distinct individuals: 
and under nine title-deeds was illegal and a nullity would be governed by section 
17 of the Act. At page 233 the learned Judge gives the reason for his decision 
thus: `’ i 

“ On a reading of the entire provisions of the Act as a whole I am inclined to the view that 
the terminology, namely ‘ distinct subjects’ used in section 17 of the Act should be interpreted to 
mean distinct subject matters only, and it should also be understood to mean such subject-matters 
as are distinct but which can be clubbed together in a single suit. Otherwise, if the words ‘ distinct 
subject ’ are to be construed as including distinct categories of subjects taking the word ‘ subject’ 
in a very comprehensive sense, then the meaning of section ye would become absurd ; for distinet 
categories of subjects could not be embraced in a le suit. bvioysly, the intention underlying 
this section 17 seems to be to provide er suits which involve multifariousness and which do not 
offend against the other provisions of the Civil Procedure Code such as misjoinder of causes of action 
and so forth.” 

We have referred to the long catena of cases cited at the Bar not in the attempts 
to reconcile them but only to show that they are not supported by any definite 
principle. Each case was decided on the facts. To avoid conflict of decisions and 
confusion in the minds of the clients and subordinate Courts, it is necessary that 
some workable principle should be evolved. Particularly in a matter of Court- 
fee it is undesirable that the law should be kept in a state of flux. Though we are 
inclined tọ apply the simple test, namely, that section 17 would apply to matters 
in respect where of separate suits could and should have been filed but for the 
enabling provisions enacted by the Legislature for convenience, we do not think we 
are justified to express our final opinion in this case, particularly in view of the 
observations of the Full Bench in Parameswara Pattar, In re!. It would be more 
convenient to have an authoritative decision of a Full Bench on this matter. We 
therefore refer the following question to the Full Bench. 

“ What is the meaning of the words ‘ distinct subjects’ in section 17 of the Court-Fees Act ?’” 


In pursuance of the aforesaid order of reference the matter was heard by a 
Full Bench consisting of Subba Rao, Venkatarama Ayyar and Ramaswami, JJ. 
P. S. Sarangapani Ayyangar and S. Varadachari, Advocates, for the Appellants. 


D. L. Narasimha Raju for the Government Pleader (P. Satyananayana Raju) on 
behalf of the State. 

The Full Bench delivered the following Opinion : 

t Subba Rao, 7—The following question was referred to the Full Bench 
by a Divisional Bench of this Court of which I was a member : 

“ What is the meaning of the words ‘ distinct subjects’ in section 17 of the Court-Fees Act ?” 
The facts that gave rise to the reference may be briefly stated. The appellants’ 
father executed a gift deed on 1st October, 1928, in favour of their mother in respect 
of items 1 to 5 of the B schedule annexed to the plaint. On 17th December, 1932, 
the appellants’ father executed another gift deed in favour of their mother in respect 
of item 6 of the B schedule. The mother sold them under six sale deeds on various 
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dates to defendants 1, 2, 3, 4, fifth defendant’s husband and the 35th defendant. 
Defendants 6 to 32 are alienees from the 5th defendant’s husband. In the plaint 
in respect of each declaration a fixed fee was paid aggregating to Rs. 1,400. The 
plaintiffs’ suit was dismissed and the present appeal was filed with a court-fee of 
Rs. 500. It was contended before the Division Bench that the court-fee paid was 
correct. It would be correct if the appeal did not involve distinct subjects, within 
the meaning of section 17 of the Court Fees Act (hereafter called the Act). As 
there were conflicting views as regards the connotation of the words distinct subjects 
„in the said section, we referred the aforesaid question to a Full Bench for an autho- 
ritative decision, ` 

The argument of the learned counsel for the appellants may be briefly stated 
thus: Order 2, rule 3 of the Civil Procedure Code enables a plaintiff to unite 
different causes of action subject to the conditions laid down therein. Order 1, 
tule 1 and Order 1, rule 3 enabling the joinder of plaintiffs or defendants are wider 
in scope than Order 2, rule 3. Under the said rules parties may be added and 
causes of action joined if the right to relief arises out of the same act or transaction 
and where there is a common question of law or fact. The matters allowed to be 
united under Order 2, rule 3 are distinct subjects whereas matter based upon the 
same act or transaction involving common questions of fact or law, even though 
there are two or more causes of action, would be one distinct subject. Learned 
counsel appearing for the Government contended that “ distinct subjects ” in section 
17 of the Act are synonytfous with distinct causes of action. 


At the outset it may be convenient to consider the provisions of section 17 of the 

Act urihampered by the long catena of cases cited at the Bar. Section 17 reads : 

“ Where a suit embraces two or more distinct subjects the plaint or memorandum of appeal 
shall be chargeable with the aggregate amount of the fees to which the plaints or memoranda of 
appeal in suits embracing separately each of such subjects would be liable under this Act. Nothing 
in the former part of this section shall be deemed to affect the power conferred by the Code of 
Civil Procedure, section 9”’. ; 

The section consists of the main part and a saving clause. A simple illus- 
tration makes the meaning of the section clear 4 files a suit against B on two 
promissory notes executed by B in A’s favour. The value of the relief in respect 
of the first promissory note is taken and the court-fee on such value is calcula- 
ted. Then the value of the relief on the second promissory note is- taken 
and the-court-fee payable on such value is arrived at. Thereafter the said two sums 
are added and the total amount is the court-fee payable on the plaint. ‘The plaint 
comprises two subjects in respect whereof two plaints could have been presented. 
The aggregate value of the court-fee payable on each of the plaints is the court-fee 
payable on the consolidated plaint. ‘The second clause saves the power of the 
Court in appropriate circumstances to direct the plaintiff to split up the plaint 
into its component parts and have separate trials. 


The aforesaid simple illustration b out the meaning of the section’; but 
it does not completely explain it in its application to complicated situations. That 
would depend upon the meaning attributable to the crucial words “ distinct 
subjects ” in the section and the consideration of the internal indications afforded 
by the section itself. 7 i l : 

The word “subject ” has not been defined ; nor is it susceptible of precise 
definition. Consequently there is a welter of judicial opinion in this Court and 
elsewhere, with the result learned Judges naturally and necessarily applied the, 
Chanceller’s foot to the facts of the each case. When learned and experienced 
Judges failed to provide a ‘simple key to: the meaning of the section, ' I cannot 
obviously afford one of universal satisfaction. I am content, if I’can evolve a 
workable rule without doing violence to the language of the section. 

Order 7, rule 1, Givil Procedure’ Code, prescribes the particulars to be contain- 
ed ina plaint. The relevant provisions of the said rule read : 

(e) the facts constituting the cause of action and when it arose ; 

(f) the facts showing that the Court has jurisdiction ; 


1} LAKSHMINARAYANA CHETTIAR, In re (F.B.) (Subba Rao, 7.). 409 


(g) the relief which the plaintiff claims ; 
+ + * : * 

(i) a statem entof the value of the subject-matter of the suit for the purposes of jurisdiction 
and of court-fees, so far as the case admits. 
‘The plaint, therefore, shall contain, among others, the cause of action, the 
telief and the valuation of the subject-matter for the purpose of jurisdiction and 
-court-fee. Cause of action is a bundle of essential facts which it is necessary for 
the plaintiff to prove before he can succeed in the suit. A Court is called upon to 
‘decide the existence of those facts and the legal consequences following therefrom 
for giving the relief claimed by the plaintiff. Other questions relating to court- 
fee and jurisdiction are in essence extraneous to the main and substantial contro- 
versy between the parties, though they may depend upon it. The controversy 
relating to the said bundle of essential facts constituting the cause of action can 
legitimately be called the subject of the suit, for the granting or refusing of the- 
relief claimed would depend upon the decision on the said controversy. This 
interpretation will not do violence to the language used in the section. The relevant 
‘dictionary meaning of the word “ subject ” are : x 

“ the substance or subs i dtoi i ; th I 
e ro aac tratum of es as opposed to its attributes ; theme of matter (to be) 

See The Concise Oxford Dictionary. 


Chambers English Dictionary gives the following meanings : 
(1) that which is treated or handled ; 
(2) Matter or materials. 


The matter or subject involved in the suit is the controversy in respect of the 
bundle of facts‘constituting the cause of action. ; 

The first part of section 17 is a pointer towards the same direction. It pre- 
supposes that in respect of the two distinct subjects two separate suits could be filed. 
On that assumption the court-fee payable on the consolidated plaint is the aggregate 
‘court-fee payable separately on each of the plaints. ` Obviously there cannot be 
two suits in ep ae of the same cause of action except under the special circumstances 
permitted by the Civil Procedure Code with which we are not now concerned. It 
is therefore apparent that there must be two distinct causes of action for the appli- 
cation of section 17 of the Act. But it may be suggested that if two or more distinct 
causes of action are the foundation for the application of the section, the adjective 
‘ distinct? would indicate that in addition to the cause of action, questions raised 
on the basis of the separate causes of action must be unconnected with each other. 
‘There is no acceptable principle for this contention, for invariably there will not be 
any unbridgeable gulf between two causes of action allowed by the statute to be 
clubbed together in one suit. 


The saving clause makes the meaning of the Legislature clear. Section 9 
of the Civil Procedure Code referred to theréin corresponds to Order 2, rule 6, 
Civil Procedure Code (Act V of 1908). Under that rule : 

‘* Where it appears to the Court that any causes of action joined in one suit cannot be conveni- 
ently tried or disposed of together, the Court may order separate trials or make such other order 
as may be expedient. i 

This also implies that the first part of the section applies to a case where two 
«causes of action are clubbed up se e in one suit and therefore the clause expressly 
saves the power of the Court conferred on it under Order 2, rule 6, to order 
separate trials. f ‘ 

A close scrutiny of the provisions of the Civil Procedure Code enabling the 
joinder of parties and causes of action in one suit would afford a clue to the purpose 
behind section 17 of the Agt. Orders 1 and 2 of the Civil Procedure Code provide 
for joinder of parties and causes of action for convenience of satisfactory disposal. 
Under Order 2, rule 3, a plaintiff may unite in the same suit several causes of action 
against the same defendant, or the same-defendantsjointly and-two or more~plain- 
tiffs having causes of action in which they are jointly interested against the same 
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defendant or the same defendants jointly may unite such causes of action in the 
same suit. Ordinarily every cause of action must be a basis for a single suit., But 
by reason of the aforesaid rules, subject to the provisions mentioned therein, several 
causes of action may be united in one action. To illustrate, if a defendant executed 
two promissory notes in favour of a plaintiff, one suit can be instituted for recovery 
of the amounts due under the two promissory notes. So too, if several defendants 
jointly borrow money on different promissory notes from a plaintiff, he can file 
one suit for recovery of the amounts due to him from all the defendants jointly. 
In the same manner, if the plaintiffs are joint promisees in respect of different pro- 
missory notes from the same defendant singly or defendants jointly, one suit could be 
filed. 


Under Order 1, ruler: 


“ All persons may be joined in one suit as plaintiffs in whom any right to relief in respect of or 
‘arising out of the same act or transaction or series of acts or transactions is alleged to exist, whether 
jointly, severally or in the alternative, where if such persons brought separate suits, any common 
question of law or fact would arise.” 


Order 1, rule 3 provides for a converse case. Under that clause 


“ AJl persons may be joined as defendants against whom any right to relief in respect of or 
arising out of the same act or transaction or series of acts or transactions is alleged to exist, whether 
jointly, severally or in the alternative, where, if separate suits were brought against such persons any 
common question of law or fact would arise. 

Under the aforesaid two rules several plaintiffs or defendants may be added 
as parties to a suit if the right to relief arises for or against them out of the same 
act or transaction and there is a common question of law or fact. The said two 
rules are wider in scope than Order 2, rule 3. Even if the plaintiff or plaintiffs 
are not jointly interested in the several causes of action against a defendant or defen- 
dants, the several causes of action can be united in one suit if they arise out of the 
same act or transaction and give rise to a common question of law or fact. To 
put it differently, though the frame of a suit would not be supported by rule 3 of 
Order 2 it may be justified by Order 1, rule 1 or Order 1, rule 3. A combined 
operation may be illustrated by the facts of the case in Smurthwaitev. Hanny!. Several 
shippers of different shipments of cotton on the same ship for the same voyage 
jointly sued the ship-owner for damages for short delivery. The causes of action 
were distinct and separate. It was held by the House of Lords that persons injured 
by the same act of negligence could not join in one action as plaintiffs for damages 
against the wrongdoer. If Order 2, rule 3, were the governing provision, on the 
facts, the same decision would be given in India also. But under Order 1, rule 1 
where the identity of the act or transaction is the governing factor, the joinder 
of the plaintiffs would be walid. As at present a rile similar to Order 1, rule 1, 
Civil Procedure Code, has been enacted in England, the same result would follow 
even in that country. 


Under the provisions of the Civil Procedure Code, a suit would relate to enforce 
the claim or claims arising out of the same cause of action. But the Legislature 
intended to provide a machinery for the quick and satisfactory disposal of disputes 
arising between the same parties provided such disposal can be conveniently effected 
without causing confusion in the trial of the suit. With this object Order 2, rule 3 
and Order 1, rules 1 and 3 were enacted. Originally, under the old Code, sections 
26 and 28 corresponding to Order 1, rule 1 and Order 1, rule 3, were confined only 
to reliefs arising out of the same cause of action, and section 45 corresponding to 
Order 2, rule 3 was confined to joinder of causes of action. But Act (V of 1908) 
so enlarged the scope of Order 1, rule 1 as to take in reliefs arising even out of different 
causes of action. ‘The result is that the scope of Order 1, rule 1 and Order 1, rule 3 
is now wider than that of Order 2, rule3. At the same time Order 1, rule 2 enables 
the Court to order separate trials if it appears to it tat any joinder of plaintiffs 
may embarrass or delay the trials of the suit. So too Order g, rule 6 empowers 
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the Court to order separate trials if the cause of action cannot be conveniently tried 
or disposed of together. It will be seen from the aforesaid provisions that the 
ordinary rule is that one suit should be filed in respect of one cause of action, but 
under certain circumstances strictly circumscribed by the Act, clubbing of two 
or more causes of action is allowed. The jurisdiction of the Court in respect of such 
consolidated suits is governed by Order 2, rule 3 whereunder : 


Where causes of action are united, the jurisdiction of the Court as regards the suit shall depend 
on the amount or value of the aggregate subject matters at the date of instituting the suit. 


But there is no indication in the Civil Procedure Code that the Legislature 
intended that the Government should forego court-fee if the plaintiff took advantage 
of the enabling provisions. There is also no reason why the court-fee should be 
reduced or given up by the Government when a plaintiff seeks and gets the same, 
reliefs in one which but for the enabling provisions he could have got only by filing 
separate suits. Section 17 of the Court-Fees Act, in my view, is designedly enacted 
to prevent such evasion of court-fee. If the words “ distinct subjects ” are under- 
stood to mean distinct causes of action, the result would be that though for; con- 
venience one suit is allowed to be filed in respect of separate causes of action for the 
purpose of court-fee they should be treated as distinct subjects ; otherwise no 
intelligible explanation can be offered for the enactment of section 17. Learned 
counsel attempted an explanation. He contended that section 17 would apply 
to several causes of action clubbed up under the provisions of Order 2, rule 3, but 
it would not govern a suit wherein different causes of action were united under 
Order 1, rule 1 and Order 1, rule 3. The principle of distinction, according to 
the learned counsel, is that in the latter case the same act or transaction and common 
questions of law and facts unite the causes of action to such an extent that for prac- 
tical purposes the matter involved in the suit may be treated as one subject. This 
argument ignores the fact that under sections 26 and 28 of the old Act the said 
sections were confined only to matters arising out of the same cause of action and 
therefore no question of uniting two causes of action could have arisen under those 
sections. But Order 1, rules 1 and 3 of the present Code enlarge the scope of 
Order 2, rule 3, in respect of separate causes of action. When Order 2, rule 3, 
which enables the clubbing of causes of action in which the parties are jointly 
entitled comprise of distinct subjects, I find it difficult to hold that causes of action 
in which the parties are.not jointly interested but are allowed to be élubbed up 
together by reason of common factors such as the same act or transaction and similar 
questions of law could be treated as one subject. If the causes of action covered 
by Order 2, rule3, are different subjects, it follows that causes of action more remotely 
connected under Order 1, rule 1 and Order 1, rule 3, must also be different subjects. 


If section 17 of the Court-Fees Act is read with the aforesaid provisions of the 
Civil Procedure Code, it shows that section 17 is intended to prescribe court-fee 
on a consolidated plaint uniting distinct causes of action in respect whereof the 
plaintiff if he choSe could file separate suits. 


I shall now proceed to consider the casés of the various High Courts cited at 
the Bar to test the correctness of my conclusion and, if possible to discover the 
principle or principles laid down by them. In Ramaswami Ayyar v. Vythinatha 
Ayyar’, the phrase “ the subjects in dispute” in section 42 of the Civil Procedure 
Code corresponding to Order 2, rule 1 came under judicial scrutiny. It was argued 
before the learned Judges that the phrase “the subjects in dispute ” occurring in 
section 42 connotes the corpus or subject-matter of the claim and that therefore 
all possible claims to the same should necessarily be offered for a decision in the 
suit. Repelling that argument, the learned Judges held that in their opinion the 
expression “ the subjects in dispute ” signifies the jural relation between the parties” 
to the suit, for the determination of which the suit is brought. At page 766 the 
learned Judges said : 


a 
I. (1903) 13 M.L.J. 448 : I.L.R. 26 Mad. 760. 
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“ It is clear that the expression “‘ subjects in dispute ” means the cause of action or the subject- 
matter of litigation, i.c., the right which one party claims as against the other and demands the 
judgment of the Court upon”. 

In Masilamani Pillai v. Thirusengadam Pillait, a question arose whether a 
particular decision was res judicata by reason of section 13, Explanation II of the 
Civil Procedure Code. The first suit was filed as reversionary heir to the deceased. 
That was dismissed. The second suit was instituted as reversionary heir under a 
different kind of relationship. The question was whether the plaintiff’s suit was 
barred by res judicata, The learned Judges accepted the definition of the expression 
“ subjects in dispute ” given in Ramaswami Ayyar v. Vythinatha Ayyar? and held that 
the suit was barred under section 13 and section 42 of the Civil Procedure Code. 
A similar question arose under Order 23, rule 1, Civil Procedure Code (Act 
V of 1908) in Singha Reddi v. Subba Reddi*. ‘The suit was by the next presumptive 
reversioners of a deceased Hindu against his widow and her alienee for a decla- 
ration that the alienation made was invalid. Pending the suit the widow died 
and the reversioners withdrew the suit without permission of the Court. They 
subsequently brought another suit against the alienee for the recovery of possession 
of properties from him. The question was whether the second suit was in respect 
of the subject-matter of the previous suit. The Full Bench held that the suit was not 
barred and expressed their view in regard to the definition of the words “ subjectt- 
matter ” at page 996 as follows : 

“ Without attempting an exhaustive definition of all that may be included in the term “ subject 
matter ” we are of opinion that where, as in the present case, the cause of action and the relief 
“ claimed in the second suit are not the same as the cause of action and the relief claimed in the first 
suit, the second suit cannot be considered to have been brought in respect of the same subject- 
matter as the first suit ”., , 

Now coming to the decisions of our High Court bearing on the interpretation 
of the words “ distinct subjects ” in section 17 of the Court- Fees Act, it is not neces- 
sary to travel beyond the decision of the Full Bench in Parameswara Pattar, In re* 
for that was the basis for the conflicting views expressed by the learned Judges 
in the latter decisions. There the-appellant filed a suit for possession of immovable 
property and past mesne profits. He paid court-fee on the aggregate value of 
both the reliefs. The Full Bench held that the claims for possession of land and for 
mesne profits were not “ distinct subjects ” under, section 17 of the Court-fees Act, 
and, therefore, the court-fee paid was correct. It may be noticed at the outset 
that the respondent in that case was not represented by-any counsel and the learned 
Judges had not the advantage of the assistance of counsel for the party supporting 
the contrary view. Nonetheless the judgment therein being that of a Full Bendh 
deserves all respect. If that judgment had in explicit terms defined the words 
“© distinct subjects ” in a different manner than that which found favour with me, 
I would have certainly followed it and would not have attempted to express a 
conflicting opinion, particularly after so many years since that judgment was deli- 
vered. In myview, the learned Judges did not lay down in the judgment a principle 
of universal application. The following two relevant passages from the judgment 
may be extracted : 

“The word ‘ subject’ in this section is somewhat obscure in its meaning, and has been held 
in some decisions to be not capable of precise definition. Ordinarily the right or title to the land 
is the basis for the claim for possession of the land, as also for mene profits, and it cannot therefore 
be deemed that the two claims are so disconnected, without any inter-relation, as to form distinct 
subjects, under section 17 of the aforesaid Act. In a case dealt with by the Patna High Court, it is 
stated that two views are possible as to the meaning of the word ‘subjects’ in this section. One is that 
the word ‘ subject’ relates back to section 7 where the various subjects of suits are put under different 
heads. The other view is that the word ‘ subject’ means cause of action ; See Nauratan Lal v. Wilford 

oseph Stephenson’. But , however, it was held, on the strength of the Full Bench decision in Kishori 
al Roy v. Sharut Chundar Mozumdar*, that the long continued practice should not be disturbed, and 
„that court-fee may be paid on the aggregate value of the reliefs, viz., claim for possession and claim 
for mesne profits. The preponderance of authority is in favour of not treating these two claims as 
distinct subjects under section 17 of the Court-Fees Act”. 


1. (1908) I.L.R. 31 Mad. 385. 4. {1938} 59 M.L.J.'469: I.L.R. 54 Mad. 1. 
a. (1903) 13 M.L.J, 448: LL.R. 26 Mad. È Pat. L.J._195 
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Though in the first passage the learned Judges were inclined to hold that the 
words ‘ dinstinct subjects ? were wider in scope than the words “ cause of action ”, 
they expressly abstained from expressing their final opinion on the question. After 
pointing out the two conflicting views on the meaning of the said expression, they 
were content to base the judgment on the long continued practice and on the 
preponderance of authority. The judgment, therefore, is only an authority for 
the position that the reliefs for possession and mesne profits are not “ distinct sub- 
jects ” within the meaning of section 17. Ananthakrishna Ayyar, J., in The Rajah 
of Vizianagaram v. The Government’ held that a suit filed by a landholder against 
the ryots of a village under section 193 of the Madras Estates Land Act does not 
comprise “ distinct subjects ” within the meaning of section 17 of the Court-Fees 
Act. That was a statutory suit and the landholder of a particular area was em- 

owered to file a suit for enhancement of rent under section 193 of the Act on the 
limited grounds open to him under that section. A perusal of the judgment shows 
that the learned Judge was influenced by the view expressed by the Full Bench in 
Patameswara Patiar, In re? for he premised the judgment with the observation that 
the words used in section 17 are “ two or more distinct subjects” and not “ two 
or more distinct causes of action ”?”. It is not necessary to express my view on the 
question whether the conclusion could be sustained’on the basis that there was 
“only one cause of action, for the learned Judge did not purport to do so. As already 
pointed out, the Full Bench did not lay down that “ distinct subjects”? are not 
distinct causes of action ”. Pandalali, J., held in Muthuraman Chetty v. Sivasubramania 
Chetty?, that where creditors had taken for their common protection a mortgage 
for the entire sum due to them in lieu of their separate claims against the debtor, 
the court-fee was payable on the entire amount claimed as one subject and that 
the suit did not embrace distinct subjects within the meaning of section 17 of the 
Act. The learned Judge referred tothe Full Bench decision in Parameswara Pattar, 
In re® and held that as the suit was for enforcing one mortgage, it did not involve 
distinct subjects as the entire amounts were due under a single mortgage. A division 
Bench of this Court consisting of Pan Row and Venkataramana Rao, JJ., 
in Rangaswami Reddiar v. Venkataperumal Reddtar* held that a suit by a reversioner 
to set aside a certain deed of settlement, and, in the alternative for the recovery 
of the amount, being the -consideration for the deed, did not involve “ distinct 
subjects ” within the meaning of section 17 of the Court-Fees Act. The following 
reasons were given by the learned Judges for the decision at page 141 : 


“ The cause of action is the execution of the deed of settlement and two reliefs have been claimed 
in respect thereof, one on the footing of the validity of the deed and the other on the footing of its 
invalidity. The test which is sometimes laid down in order to ascertain whether two or more claims 
constitute different subjects within the meaning of section 17 of the Court-Fees Act, namely, whether 
different suits might have been instituted in respect thereof, has not been held to be a decisive one 
by the Full Bench of this Court. See Parameswara Pattar, In re?, by which we are bound. In view 
of this decision as the cause of action is based on the settlement deed, we are not inclined to consider 
that the reliefs claimed are distinct subjects within the meaning of the said section ”. 


Though the learned Judges referred to the Full Bench, the basis of the judgment 
was that the two reliefs arose out of the same cause of action. It is not necessary 
to express my view on the question whether the two reliefs claimed really arose on 
a single cause of action. But the reason of that decision is consistent with the view 
expressed by me. 


In Venkatarama Mohandas v. Kamini Kondia’, Bell, J., had to deal with a suit where 
a father executed a settlement deed in respect of his properties in possession of lessees 
under leases created by the settlor himself. Some of the tenants refused or neglected 
to attorn to the owner. He filed one suit ‘against them for ejectment and mesne 
profits till date of delivery of possession. The learned Judge held that the suit 
comprised different subjects. At page 572 he observed : 
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“Ttseems to me on the whole that bearing in mind the words of the plaint the plaintiff is seeking 
it may be similar relief against these defendants but not the same relief. There appears to be no legal 
inter-connection between the defendants. They have nothing in common with each other and they 
are joined merely as a matter of convenience. Against each defendant the plaintiff will have to 
prove a similar but a separate case. The amount claimed is different against each defendant. if 
the plaintiff is right, each defendant committed a different although a similar act of trespass. As 
the correction slip points out there must probably also be a different question of costs arising in each 
case and depending upon each defendant’s attitude”. 


Krishnaswami Ayyangar, J.,held in Narasimham, In ret, that a suit by a pur- 
chaser for possession of the property purchased by him and in the alternative for 
the recovery of the consideration money paid by him did not embrace two distinct 
subjects, within the meaning of section 17 of the Court-Fees Act. The reason for 
the conclusion was that there was only one cause of action on which two reliefs 
were claimed. In Thangaswami Pillai v. Danabagyammal*, Krishnaswami Nayudu, J., 
held that where the plaintiff sued for possession of several properties in the posses- 
sion of defendants who came into possession under different titles from the first 
defendant who in violation of a trust alienated them, the suit did not embrace 
distinct subjects but only one subject and that the court-fee was payable on the 
total value of the properties. The ground of the decision was expressed by the 
learned Judge at page 567 in the following terms :— 

“ Applying the principle laid down in the Full Bench decision in In re Parameswara Pattar*, the 
test whether a guit embraces two or more distinct subjects does not depend upon the cause of action 
on which the plaint is based but depends upon the basis of the claim and the right under which the 
plaintiff claims. The basis of the claim in this suit is that the sale in favour of the 11th defendant in 
execution of a decree that was passed against the first defendant is null and void, the sale being of 
properties which are trust properties. That was the only ground on which the plaint is based and 
if the plaintiff could succeed in establishing that the property was trust property and that the sale 
was null and void the plaintiff has to succeed in the case ”. 

The learned Judge’s view was obviously based upon the decision in In re Para- 
meswara Pattar®, I have already pointed out that the Full Bench did not lay down 
any such principle but only decided the case on the basis of long established 
usage. In Sundaram Ayyangar & Sons v. Province of Madras‘, Viewanatha Sastri, J., 
held that where the plaintiffs’ firm instituted suits against Government and against 
the agent for recovery of the amounts alleged to have been paid by the plaintiff 
twice over, the suits did not embrace two or more distinct subjects within the meaning 
of the Act. At page 500 the learned Judge observed : 


“Tf the first defendant is found liable, then on that very finding the second defendant has to 
be exonerated. Alternatively, if it is proved that the money alleged to have been paid to the second 
defendant was in fact paid by the plaintiff but was not transmitted to the first defendant and the 
first defendant is exonerated from Liability, then on that very ground the second defendant must be 
made liable to repay the money paid to him and not duly accounted for. The causes of action aginst 
the first and the second defendants are different, but, as observed by the Full Bench in In re Parames- 
waraPattar*, the test under section 17 is not whether the causes of action are distinct. Nor is ita 
conclusive test to apply that different suits could have been brought separately against each of the 
defendants in respect of the relief claimed ‘in the suit ”. 

‘This judgment also was based upon an incorrect appreciation of the Full Bench 
decision. The scope of the Full Bench decision was clearly stated by Rajamannar, 
C.J., in Ramaswamt Gupta v. Pasupartht Krishnayya®. There the defendant executed a 
ron note in favour of a inka db who assigned it'in favour of the plaintiff. 

ubsequently the defendant ente into an oral agreement of sale with plaintiff 
under which he agreed to sell certain property and it was agreed that the considera- 
tion should be adjusted towards part of the amount due under the promissory 
note. The defendant did not execute a propersale deed. The plaintiff instituted 

a suit against him and sought a decree granting specific performance of the contract 
of sale and directing the defendant to pay the balance of the amount due under the 
promissory note after adjusting the consideration for the sales and in the alternative 
for a decree directing the defendant ‘to pay the entire amount due under the pro= 
missory note with interest, if for any reason it was found that the contract of sale 


1. (1942 2 M.L.J. 418. (F.B.) 
2. R 2 M.L.J. 565. 4. ee 2 M.LJ. 499. 
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was unenforceable» The learned Judge held that there were two separate and 
independent causes of action and the two reliefs were distinct subjects within the. 
meaning of section 17 of the Act. When the Full Bench was cited, the learned’ 
Judge distinguished the same withthe following observations at page 105 :— 

“In Parameswara Pattar, In re!, which 1s a decision of a Full Bench of this Court, the learned Judg E 
did not attempt a definition of the word ‘ subject’ in section 17 of the Court-Fees Act. The learne i 
Judges merely took notice of two possible views as to the meaning of that word, az., one that.the 
word ‘ subject’ related back to section 7 where the various subjects of suits are put under different 
heads ; and the other that the word ‘subject’ means a cause of action. The decision in that case 
therefore is only authority for the limited position that in a suit for possession of immovable property 
and past mesne profits, court-fee is payable on the aggregate value of both the reliefs and the claim. 
for possession of land and for mesne profits are not ‘ distinct subjects’ under section 17 of the Co 
Fees Act. The ground ofthe decision was expressly stated to be the ‘ long course of practice ’.”” 


I respectfully agree with the aforesaid observations. In Oruganti Appa Rao, In ref, 
Panchapagesa Sastry, J., held that where four anomalous mortgages were of the: 
same.date, of the same property and the mortgagors and the mortgagees were the 
same, section 17 did not apply. The learned Judge held that it was an exceptional, 
case where it ought to be held on the facts that there was only one subject and not dis- 
tinct subjects within the meaning of section 17,0f the Court-Fees Act. I cannot accepti 
the conclusion of the learned Judge. ‘The suit was clearly based upon different’ 
causes of action and if even a wider connotation is given to the words ‘ distinct’ 
subjects’ I do not see how a suit on four distinct mortgages can be treated as one’ 
subject. Govinda Menon, J., held in Rajaratna Vaduganatha Pillai v. Srinivasa Raghava, 
Ayyangar®, that a suit to set aside alienations' in favour of different persons at-different, 
times is covered by section 17 of the Court-Fees Act. There was no discussion; 
in the judgment. It was presumably because the conclusion was self-evident. ’ 
The learned Judge observed: © | 


`- “There is no doubt that each of the alienations is a different subject and court-fee has to be 
paid on them separately.” , E i x 
Basheer Ahmed Sayeed, J., gave a considered judgment in Venkatanarayana 
Ayyar v. State of Madras*. ‘There a number of plaintiffs joined together and instituted, 
a single suit for declaring that an order of resumption passed by the Revenue 
Divisional Officer and Collector on appeal in respect of nine distinct inams in favour. 
of distinct individuals and by nine inam title deeds was illegal and a nullity. The’ 
learned Judge held that the suit comprised nine distinct subjects within the meaning’ 
of section 17 of the Court-Fees Act. At page 233 the learned Judge gives the reason. 
for his decision thus : - RA 
“ On a reading of the entire provisions of the Act as a whole I am inclined to the view that thé 
terminology, namely, ‘ distinct subjects’ used in section 17 of the Act should be interpreted to mean 
distinct subject-matters only, and it should also be understood to mean such subject-matters as are 
distinct but which can be clubbed together in a single suit. Otherwise, if the word “ distinct sub- 
jects’ are to be construed as including distinct categories of subjects taking the word ‘ subject’ in 
a very comprehensive sense, then the meaning of section 17 would become absurd 3 for distinct cate- 
gories of subjects could not be embraced in a single suit. Obviously, the intention underlying this 
section 17 scems to be to provide for suits which involve multifariousness and which do not dffend 
against the other provisions of the-Civil Procedure Code, such as misjoinder of causes of action and 
so forth.” fi 
; I agree with the learned Judge that section 17 provided only for suits which: 
involve multifariousness. 

From the aforesaid resume of the Madras decisions the position may be stated’ 
thus : In the earlier decisions the expression ‘subjects in dispute’ was defined! 
to mean the cause of action or the subject-matter of litigation, i.e. a right which 
one party claims as against the other and demands judgment of the Court upon, 
The said decisions affording a workable definition of the word ‘ subject’ were not 
brought to the notice of the Full Bench in In re Parameswara Patiar!. The Full 
Bench did not purport to lay down a rule of universal application. They definitely 
and in express terms confined the scope of that judgment to a case of possession! 
eee 
I. (1939) 59 M.L.J. 469: LL.R. 54 Mad. 3- (1953) 1 M.L.J. 74. : 
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and mesne profits on the sole ground of long practice. The latter conflict in cases 
was mainly due to the misapprehension of ie scope of the Full Bench decision. The 
fact that the terms “ distinct subjects ” did not yield to a precise definition gave 
scope for varying and conflicting decisions based on the facts of each case. But the 
analysis of the aforesaid judgments shows that in most of the cases the existence 
of separate causes of action was taken as the test, though not the sole test, for the 
applicability of section 17 of the Act. 


I shall now turn my attention to the decisions of other Courts. The Calcutta 
High Court in Haru Bepari v. Kshiteeshbhooshan Ray? considered the words “ distinct 
subjects” in section 17 of the Act. In that case several plaintiffs joined in a suit 
and prayed for declarations affecting the title to their respective jotes and for a 
removal of cloud upon their titles occasioned by one compromise decree. The 
learned Judges (Henderson and Kundhkhar, JJ.) held that the pro ings embraced 
as many distinct subjects as the titles affected, within the meaning of section 17 
of the Court-Fees Act and separate court-fees must be paid for each of them. At 
page 171 the learned Judges observed : 

“We are of opinion that the word ‘ subject’ in section 17 of the Court-Fees Act covers a multi- 

tude of matters which cannot be confined within a precise formula, We find it difficult to see how 
distinct causes of action can ever be one subject within the meaning of section 17. But converse 
does not necesarily hold good, for it may well he that a suit based on one cause of action alone, may 
nevertheless embrace more than one subject within the meaning of section 17 of the Gourt- 
Fees Act.” 
I cannot see how two or more reliefs arising out of the ‘same cause of action could 
ever be “ distinct subjects.” Though the extreme position adumbrated in this 
judgment is not acceptable to me, the learned Judges’ observation that it was 
difficult to see how distinct causes of action can ever be one subject within the 
meaning of section 17 appears to be sound. In Kapail Charan v. Gitanjalt®, a suit 
was filed for recovery of the properties described in the schedule which were 
acquired by the plaintiff under different documents of title. 


It was argued that the suit involved distinct subjects within the meaning of 
section 17 of the Act. The learned Judges negatived the contention and observed : 

“The relief asked for is only one and that is a declaration of his own title in respect of the 
properties which are the subject-matter of the suit. It may be that the properties were purchased 
by the plaintiff on the basis of different documents of title but that is no part of the real relief 
which is asked for by the plaintiff. The declaration is one and for that reason, we hold that 
section 17 does not apply to the facts of the present case.” 
That suit was really based upon one cause of action. The Calcutta view may, 
therefore, be stated thus. When there are several causes of action, they are distinct 
subjects within the meaning of section 17 of the Act. Even if there is a single cause 
of action, under certain circumstances different reliefs based upon that cause of 
action may constitute distinct subjects. 


Now coming to the Patna High Court, in Ramadhin Singh v. Baijnath Pd. Singh®, 
Rowland, J., held that the word “ subject” in section 17 is not the same as cause 
of action. The learned Judge observed at page 356 : 

“ It will be enough for me to say that I entirely agree with the learned Calcutta Judges in 
the view that ‘ subject’ in section 17 is not the same as ‘cause of action’ that on the one hand 
it is difficult to see how distinct causes of action can ever be one subject within the meaning of 
section 17, while on the other hand it is possible for a suit based on one cause of action to 
embrace more than one subject within the meaning of the section, and it will be sufficient for 
the determination of this reference if I express my clear conviction that separate claims to relief 
are ordinarily to be considered as separate and distinct subjects.” 

I shall make the same comment on this decision as I made on the Calcutta decisions.. 
A Bench of the same High Court consisting of Manohar Lall and Das, JJ., expressed: 
a different view in Salahuddin Hyder Khan v. Dhanoo Lal*. A person sued for pos- 
session of joint family properties some of which had been transferred by his father 
by private sale and the rest sold in execution of mortgage decrees. ‘The private. 
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gales were void but the Court sales were binding on the plaintiff till they were set 
aside. The learned Judges held that the two sets of properties should be valued 
separately and that section 17 of the Court-Fees Act would not apply. At page 424 
Das, J., stated : 

“ As observed in Ulfat Khan v. Emperor!, the word ‘subject’ used in Section 17 means ‘ cause 
of action’ and is not to be interpreted with reference to the different subjects mentioned in 
section 7.” 

I respectfully agree. Another Bench of the same High Court took a different 
view in Tunna Lal Pathak v. Shankar Lal Parbatia*, and expressed themselves as 
follows : 

“Hence it must depend on the facts and circumstances of each individual case..In some cases 

‘Subject’ in secton 17, Court-Fees Act, may be equivalent to ‘cause of action’. Butin other. 
cases it may not be so. Distinct cause of action cannot form one subject. But the converse is not 
necessarily true.” ; 
The Patna view, therefore, may be summarised thus : There are conflicting deci- 
sions, one view being that “ subject ” in section 17 of the Act is synonymous wth 
cause of action. The other view is that though distinct causes of action cannot be 
the same subject, distinct reliefs arising out of the same cause of action may, under 
certain ‘circumstances, form distinct subjects within the meaning of section 17. 
I agree with the former view but in regard to the latter view, the comment made 
by me in regard to the Calcutta view holds good. 


There was a Full Bench of the Allahabad High Court dealing with the subject 
as early as 1878—the decision of the Full Bench in Chamail; Rani v. Ram Dai?, 
The majority view was expressed by Stuart, C.J., at page 553 in the following 
words : 

“ This, I think, can only mean that the two or more distinct subjects are to be so chargeable as 
being distinct causes of action. The words ‘ plaints or memoranda of appeal in suits in the 


section’ show this to my mind conclusively, and it is not enough that the distinct subjects should be 
merely separate and distinct matters embraced in the claim.” 


Turner, J., expressed a view much tojthe same effect when he said : 
“ I am inclined to think that ‘ distinct subjects’ mean ‘ distinct causes of action’ or ‘ distinct 
kinds of relief.” 

Spenkie, J., would hold that the words meant every separate matter distinctly 
forming a subject of the claim. Another Full Bench of the same High Court in 
Mulchand v. Shib Charan Lal‘, held that the words “ distinct subjects ” in section 17 
of the Court-Fees Act meant distinct and separate causes of action. There the 
plaintiff sued his brothers and a nephew for his share, according to the Hindu Law 
of Inheritance and under a will, of the moveable and immoveable property of his 
deceased uncle, by the cancelment of a deed of gift of the immoveable property 
in favour of the nephew. The Full Bench held by a majority that the court-fees 
should be paid under section 17 of the Act. At page 670 Stuart, C.J., observed : 

“On the general question of the construction to be applied to the case, I am not aware that I 


can express myself more clearly than I did in my judgment in Chamaili Rani v. Ram Dai’, I 
there stated that the meaning of the words ‘ distinct subjects’ in section 17 of the Act VII of 1870 is 


randum of a shall be chargeable with the aggregats amount of the fees to which the plaints or 
memoranda of appeal in suits embracing separately each of such subjects would be liable under the Act. 
This I think can only mean that the two or more distinct subjects are to be so chargeable as being 
distinct causes of action. The words ‘ plaints or memoranda of a peals in suits’ in the section 
show this to my mind conclusively, and it is not enough that the distinct subjects should be merely 
Separate and distinct matters embraced in the claim.’ 


Straight, J., agreed with the views and conclusions of the Chief Justice. ,Spankie, J., 
explained what he meant in his previous decision. At page 681 he stated : 


“ I would, therefore, say regarding the two or more ‘ distinct subjects of a suit’ that they are 
the subject-matters of a suit in which several ‘ causes of action’ have been united, under, the provi- 
sions of section 45 subject to the rules contained in section 44 of Act X of 1877, and, therefore, in such 


a suit the plaint or memorandum of appeal is neck aan with the aggregate amount of the fees to 
which each plaint or memorandum of appeal would be chargeable under the Act.” 
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Oldfield, J., observed in the same page : 


“The words ‘ multifarious suits’ in the margin of section 17, Court-Fees Act and the reference 

in the last part of the section to section 9, Act VIII of 1859, with which part of section 45, Act X of 
1877, corresponds sufficiently show, in my opinion, that section 17, Court-Fees Act, has reference 
to a suit which embraces two or more distinct subjects under separate causes of action which might 
or ought to have been made subject of separate suits, in fact, when the suit is multifarious and the 
nature of those referred to in section 9, Act VIII of 1850, and section 45, Act X of 1877.” 
In Muhammad Malik Khan v. Nirhai Bibi}, another Bench of that Court held that 
in a suit for recovery of profits under section 93 (4) of the North-West Province 
Rent Act in respect of several years, the proper court-fee leviable on the memo- 
randum of appeal is one calculated on the aggregate amount of the profits claimed 
and not one calculated separately on the amount of profits claimed for each year. 
They held that a claim to all arrears of rent was a single cause of action and, therefore, 
section 17 had no application: The Allahabad High Court, therefore, equated 
“ distinct subjects ” in section 17 with “ distinct causes of action ” and the view so 
expressed in Chamaili Rani v. Ram Dai*, of the year 1878 and reaffirmed in the 
year 1880 stood the test of time. 


To sum up, while the Madras decisions are conflicting, the test of separate 
causes of action was invariably applied to ascertain whether a suit comprised distinct 
subjects, though it was not recognised as an unerring test. The Allahabad High 
Court consistently took the view that the words “ distinct subjects ” are synonymous 
with “ distinct causes of action.” Though there is some conflict in the Patna High 
Court, the preponderance of authority is that separate causes of action can never 
form “ distinct subjects” within the meaning of section 17 of the Act. But it 
swung to the other extreme and held that even if there was one cause of action 
distinct reliefs arising therefrom might form distinct subjects. The Calcutta view 
is in consonance with the Patna view. I am in entire agreement with the Allahabad 
view which lays down a simple test and equates the words “ distinct subjects ” 
with separate.causes of action. Indeed the ‘other decisions taking the contrary 
view did not attempt to give any precise definition to these words, but left the 
question at large, introducing ‘ thereby confusion in a matter of court-fee which 
should not be allowed in the interests of the litigating public. 


I would, therefore, for the aforesaid reasons, give the following answer to the 
question referred to the Full Bench. > 


“ Distinct subjects ” in section 17 of the Court-Fees Act mean distinct causes 
of action in respect of which separate suits should be filed but for the enabling 
provisions allowing them to be clubbed up in one suit. The distinctness of identity 
of the cause of action is the only criterion for the applicability of the section. 


Venkatarama Atyar, F.—I agree. 

Ramaswami, F.—I agree. : f 

This matter was then set down for final disposal before Subba Rao and 
Ramaswami, JJ. 

'T. S. Sarangapani Ayyangar for Appellants. 

D. L. Narasimha Raju for the Government Pleader on behalf of the State. 


The Judgment* of the Court was delivered by 


Subba Rao, 7.—This court-fee matter is placed before us again after the Full 
Bench answered the reference made to it. The Full Bench held that “ distinct 
subjects ” in section 17 of the Court-Fees Act meant “ distinct causes of action ” 
in respect of which separate suits should be filed but for the enabling provision 
allowing them to be clubbed up in one suit. The question is whether in the 
present case distinct causes of action are united in the same action. What does 
č causes of action”? mean ? Learned counsel appearing for the appellants and 
or the Government put forward two conflicting views. Learned counsel for the 
ae 
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appellants would argue that cause of action means unity of: title, whereas the 
Government Pleader would contend that the cause of action means any fact which, 
if traversed, would be necessary for the plaintiff to prove, in order to support his 
right to the judgment of the Court. We shall now proceed to test the validity of 
the respective arguments. f i 


There is no definition of “ cause of action ” in the Civil Procedure Code ; but 
it is the fundamental right around which many of the provisions of the Civil Pro- 
cedure Code revolve. It is the basis for the maintainability of the suit. It is the 
foundation for the adding of parties, and it is an important ingredient in working 
out the principle of res judicata and that embodied in Order 2, rule 2, Civil Pro- 
cedure Code. It has therefore necessarily become thé subject of judicial scrutiny. 
Brett, J., defined it in Cooke v. Gill, a leading case on the subject, to mean “ every 
fact which is material to be proved to entitle the plaintiff to succeed—every fact 
which the defendant would have a right to traverse.” In Read v. Brown’, Lord 
ae adopted the same definition, but expressed it in more felicitous language as 

ollows: 
“ Every fact which it would be necessary for the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court. It does not comprise every piece of evidence which 


is necessary to prove-each fact, but every fact which is necessary to be proved.” ; 
Lord Watson in Chand Kour v. Partab Singh®, approved of the definition, but added a 
rider that the cause of action has no relation whatever to the defence which may 
be-set up by the defendant, nor does it depend upon the character of the relief 
prayed for by the plaintiff. Subsequent decisions have followed the lead given 
by the earlier decisions. E 

It is not necessary to multiply cases, for it is now fairly well-settled that “ cause 
of action ” means the bundle of essential facts which is necessary for the plaintiff 
to prove before he can succeed in the suit. Or to put it differently, it refers to the 
media upon which the Court arrives at a conclusion in his favour.” To define it is 
comparatively easier but to apply it to the facts of each case is more difficult. Ordi- 
narily either in an action based on contract or founded on tort the plaintiff cannot 
get his relief unless he alleges and proves that he has a right and that the said right 
is infringed by the defendant. Mere assertion of a right or even the proof thereof 
cannot be the foundation for a relief, unless the defendant questions the right, 
casts a cloud on it, or does some act in derogation of it. To illustrate, A purchases 
a property from B under a sale deed. He takes possession. C trespassed on it. 
A cannot recover possession unless he proves his title and also the factum of trespass 
by C. A defendant may raise different pleas to non-suit the plaintiff such as para- 
mount title, adverse possession, etc. Though the pleas taken by the defendant 
may not form part of the cause of action, the act of trespass by the defendant is a 
part of the cause of action, for without proof of that fact, no relief. can be given 
to the defendant. To take another illustration, A, the widow, alienated portions 
of her husband’s property, to B, C and D on different dates. After her death, the 
reversioner filed a suit to recover the entire property from all the alienees on the 
ground that the widow had no power to alienate the same. Here the reversioner 
has a unity of title. He succeeds to the estate of the last male-holder on the basis 
_of the title. He can sue to recover property alienated by the widow. Though 
‘his title is the same in respect: of all the properties, the validity of each alienation 
depends upon the peculiar circumstances of each case. He may elect to question 
some and decide to abide by others. The various defendants’ possession is to be 
_ traced to, the respective sales in their favour. Some alienations may be void and 
some may be valid. Before the reversioner can succeed, he must allege and prove 
1) he is the reversioner ; (2) the widow has no right to sell the property ; and 
ty the defendants are in possession under invalid sales. The cause of action in such 
a suit is the bundle of all the aforesaid facts., In the case of each alienee, an 
additional and a different fact has to be proved, namely, his possession under a 
particular invalid alienation ; for without such proof his claim to that exfent 
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will be rejected. This additional fact added to the common bundle makes it a 
different cause of section. A + B, A +C and A+D are not the same as A. So 
too in the case of alienation by members of a joint Hindu family. Can a different 
principle operate in the case of void transactions ? Indeed, even in the case of an 
alienation by a limited owner, it is voidable in the sense that it is open to the rever- 
sioner to elect to abide by it when the estate falls into his possession. If it is not 
for necessity, it is not required to be set aside by him ; he can treat it as a nullity. 
We may take another illustration. If a trustee alienates his ward’s property as if 
it were his own, the alienation is void. The alienee would be in the position of a 
trespasser. The fact`that the alienee is in unlawful possession of the trust pro- 
perty under a colourable void transaction is an important faggot in the bundle 
constituting the cause of action. As in the case of trespassers his unlawful posses- 
sion must be alleged and proved, for without such proof no relief can be given 
against him. 

At this stage we may notice some of the cases at the Bar. In Sami Chetti v. 
Ammani Achy! the plaintiff’s father having died while he was young his father’s 
‘widows during his minority alienated the whole of the estate in portions to different 
people at different times. The plaintiff brought a suit against all the alienees 
to recover the estate as a whole. The lower court dismissed the suit on the ground 
of misjoinder of causes of action. Holloway, Acting C.J., held on appeal that the 
plaintiff’s cause of action on the right, was his relation to the family to which the 
property appertained, and on this right, if established, and if it was not otherwise 
barred he was entitled to that charge wherever found and the fact that various 
persons during his minority have affected to purchase parcels of the property 
does not destroy the unity of his ground of action. It is true that this decision 
supports the plaintiffs’ contention : but this is a decision under the old Code. By 
that time, the conception of a cause of action as a bundle of facts necessary for the 
plaintiff to prove to secure a judgment in his favour had not been developed. We 
‘cannot therefore equate the cause of action with the plaintiffs’ title to the property. 
In the same Report there is another case bearing on the point, Vasudeva Shanbhaga 
v. Kuleadi Narnapai*. ‘There the plaintiffs who were members of a joint Hindu 
family brought a suit against a number of alienees of a deceased member of an 
undivided family for the recovery of family property illegally alienated by him. 
It was argued that the suit should be dismissed on the ground of multifarious- 
ness. In dealing with that argument, the learned Judges held that : 

“ It is most desirable that the whole of the alienations should be at once before the court is 
called upon to decide the lear in order to secure the soundness of the particular decision and 
„perhaps the avoidance of discordant decisions in different cases upon facts nearly the same.” 
This judgment only recognised the necessity for uniting all the causes of action 
in one suit for convenience of disposal and for ensuring finality. This principle is 
now embodied in Order 1, rule 1 and Order 1, rule 3, Civil Procedure Code. 

In Mahomed v. Krishnan®, Muttuswami Ayyar and Parker, JJ., discussed the 
scope of the judgment in Vasudeva Shanbhaga v. Kuleadi Narnapai*. In that case 
also a number of alienees were added to the suit. The contention was raised that 
the suit was bad for misjoinder of parties. It was argued that each of the alienees 
had a distinct interest in some of the items of property specified in the schedule 
annexed to the plaint and no interest whatever in the rest of the property in liti- 
gation, that the cause of action regarding each was separate, and that the union 
of several such causes of action in suit was contrary to section 45 of the Code of 
Civil Procedure. In dealing with that contention, the learned Judge observed at 
page III: 

“In our judgment, it makes no difference whether the right enforced is that of a coparcener or 
a reversioner, for the object in both is to reduce to possession a vested interest as well in roperty 


illegally alienated as in the pro held by the ing member by the tenant for life. In th 

view that the primary ground o acon is the interest veted in a as regards the whole of the 

property in suit, there is a unity of title, and the claim made is one in respect of the same cause of 
ion,’ 








1. (1874) 7 M.H.C.R. 260. 3. (1887) LL.R. 11 Mad. 106. 
2. (1874) 7 M.H.C.R. 290. k 


1] LAKSHMINARAYANA CGETTIAR, In re (F.B.) (Subba Rao, F.). 421 


We cannot agree with the learned Judges that the cause of action is the same though 
such a suit would not now be bad for multifariousness by reason of Order 1, 
tule 3, Civil Procedure Code. 


In Gangi v. Ramaswami!, Bhashyam Ayyangar, J., struck a different note which 
is more in consonance with the later view re ing the meaning of the word “‘ cause 
of action”. There a first suit was brought by the plaintiffs for the recovery 
of some land which was in the possession of the defendant on the ground that they 
succeeded to the father’s estate, and that the alienation made by the mother during 
her lifetime was bad. They obtained a decree therein but subsequently they 
filed another suit to recover possession against another defendant in respect of another 
item which they claimed as part of the same inheritance. It was contended that 
the later suit was barred by section 43 of the old Code of Civil Procedure. In 
dealing with that contention Bhashyam Ayyangar, J., made the following pertinent 
remarks at page 105: ; 

“ The former suit was instituted against the defendant therein, by reason of his wrongfully with- 
holding from the plaintiffs, on the death of their mother, possession of the land in Schedule B, and 
the present suit is brought on the defendants herein similarly withholding the land comprised in 
Schedule A the defendants in both the causes having respectively come into possession of the lands 
comprised in Schedules B and A under separate alienations made by the mother in favour of each on 
a different occasion, It will thus be seen that though the ground of title is one and the same in both 
the suits and the cause of action in respect of both arose at the same time, viz., the date of the mother’s 
‘death, yet the persons who wrongfully withheld the land in Schedule A are quite different and there 
was ano manner of combination or privity between them in respect of the lands which they severally 


The words ‘ cause of action’ have all along'been held to mean ‘ every fact which it is material 
to be proved to entitle the plaintiff to succeed : every fact which the defendant would have a right to 
traverse and have no relation whatever to the defence, but refer entirely to the ground set forth in 
the plaint as the cause of action. (Cooke v. Gill?, Sankar v. Day Sankar?, Chand Kour v. Partab Singh*.) 


Though the ground of title in both suits are founded in one and the same andthe causes of action 
also arose at the same time, yet the properties comprised in the two suits are different and the persons 
who severally withheld the same are also different. A reference to section 50, Civil Procedure Code, 
clearly shows that in every suit the plaint must show that the defendant is or claims to be interested 
in the subject-matter and that he is liable to be called upon to answer the plaintiff’s demand. This 
clearly shows that the cause of action is not an abstract one something independent of the defendant 
but that the plaint should disclose a cause of action against the defendant.” 


We respectfully agree with the aforesaid observation of the leamed Judge and this 
passage clearly brings out the distinction between the ground of title and the cause 
of action. A cause of action is something more than a ground of title. It not 
only includes the facts necessary to support the plaintiff’s title but also the facts 
which entitle him to relief against a particular defendant. 


: An interesting and instructive discussion, if we may so say, on the question 
raised is found in Bahadur Singh v. Sultan Hussain Khan®. Syed Wazir Hasan, A.J.C., 
held that : 


A reversioner has a separate cause of action in respect of each alienation made by the widowg 
and a suit to recover property comprised in one alienation is not barred by Order 11, rule 2 of the 
‘Civil Procedure Code by reason of a prior suit for the recovery of property comprised in another aliena- 
tion.” 


‘The learned Judge traced the history of the meaning of the words ‘ cause of action? 
and then made some weighty observations to the following effect at page 459 : 


“ Though the cause of action has no relation to the defence which may be set up by the defen- 
dant yet it would be an error to suppose that it has no relation to the defendant and his acts preceding 
the suit. A ‘ cause of action’ is not a theoretical term entirely picked up from text books and p 
on a plaint. In cases of torts, the right of the plaintiff and its infringement by the defendant will 
generally make up the ‘ cause of action’ in Williams v. Morland®, cited by Bowen, L.J., in Brunsdon v. 
Humphrey", Littledale, J., said: ‘ Generally ppaki , there must be a temporal loss or damage accru- 
ing from the wrongful act of another, in order to entitle a party to maintain an action on the case.’ 
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Order’, rule 5 (Act V of 1908) is based-on the same principle. It is as follows: ‘ The plaint 
shall show that the defendant is or claims to be interested in the subject-matter and that he is liable 
cto be called upon to anwer the plaintiff’s demand’. Now, in the present case the defendant’s connec- 
tion with the land in suit is wholly different from his connection with the lands covered by the other 
sales both in point of time and the subject-matter of the alienations. Their act of infringement of 
the plaintiff’s right gua the property suit is different from their act or acts of infringement of the 
plaintiff’s right qua one or the other of the properties previously, in suit.” 5 
\It would be seen from the aforesaid decision that though under Act VIII of 1859 
‘this Court was inclined to take the view that the unity of title was synonymous 
with cause of action, the later decisions clearly laid down that cause of action was 
‘something more than unity of title, and that it would include not only the right 
‘of the plaintiff but also the facts ‘disclosing the infringement of that right. 


If the aforesaid principles are applied to the facts of the instant case we have 
mo hesitation in holding that the suit comprised distinct causes of action. The 
appellants’ father executed two gift deeds in favour of their.mother. The mother 
sold them under sale deeds on various dates to defendants 1, 2, 3, 4, 5th defendant’s 
“husband and 35th defendant. Defendants 6 to 32-are alienees from 5th defendant’s 
‘husband. , The plaintiff asked for a declaration that the alienations in favour 
‘of the different defendants are not binding on him. The plaintiff has a separate 
‘cause of action against each of the alienees in respect of the property alienated in 
‘his favour: Each declaration relates to a ‘ distinct subject’ within the meaning 
‘of section 17 of thé Court-Fees Act. The appellant should therefore pay court- 
fees in respect of each declaration.and the total amount ‘of court-fee payable by 
them on that basis would be Rs. 1,400. Two months’ time granted for the pay- 
‘ment of additional court-fee. a . i Aa 
G ` 
it) V.P.S. —_ Order accordingly. 
i 3 IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

: PRESENT :—MR, P. V. RAJAMANNAR, Chief Justice AND Mr. Justice VENKATA- 

RAMA AYYAR. , ; : 

‘Paramasiva Mudaliar of unsound mind by guardians 1, Dhanakoti 
Ammalandg. C. N. Radhakrishna Mudaliar .. Appellant* 

aot 2 ee 

D. Rangachariar .. Respondent. 

Usurious Loans. Act (X of 1918, as amended by Madras Act VIII of 1937)—‘ Agriculturist ’—Condi- 
tions necessary to clam reltef—Ten per cent. compound interest—If unreasonable rate. 


There is no definition ‘of ‘‘ agriculturist”’ in the Usurious Loans Act, though it is established 
by æseries of decisions that a person is an agriculturist under the Act only.if he pursues it as a calling., 
The mere fact that one is an owner of lands would not enable him to get the relief. Hence where a 
debtor had not established that he was an actual cultivator, he could not claim any relief as an 
agriculturist under the Act. , 


« The award of 10 per cent. compound interest in the circumstances was held to be not unreasonable. 


J 


Appeal under clause 15 of the Letters Patent against the decree of the Hon’ble 
Mr. Justice Basheer Ahmed Sayeed dated gth January, 1953 and passed in C.C.C.A. 
No. 81 of 1950 preferred against the decree of the City Civil Court, Madras, in 
O.S. No. 1496 of 1949. - i 


M. S. Venkatarama Aiyar for Appellant. 
S. Jagadisa Aiyar for Respondent. , ' 
The Judgment of the Court was delivered by 


; Venkatarama Ayyar, J.—This is an appeal by the defendant against the judgment 

of Basheer Ahmed Sayeed, J., in C.C.C:A. No. 81 of 1950. The suit próperties 

belonged -to“one~Subramania’ Mudaliar. ~On-11th September, 1924, he executed 

a mortgage in favour of the appellant for a sum of Rs. 10,000. The properties 
Z , 
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comprised in the mortgage-are two shrotriem villages called Palayanoor and Kolam- 
bakkam, and also certain house properties within the City of Madras. The mort- 
gage-bond provides that interest should be paid at 10 per cent. per annum and that 
in case of default it should be paid at the rate of 12 per cent. per annum compounded 
annually. On 21st October, 1931, Subramania Mudaliar executed a lease-deed 
in favour of the plaintiff with reference to the shrotriem villages and also certain 
lands. The net income from them was fixed at Rs. 5,950. The appellant was 
‘to make several payments out of it, including a peishcush of Rs. 2,500 to the Govern- 
ment and a sum of Rs. 2,900 thereof was to be credited towards the mortgage- 
bond. On 17th July, .1943, accounts were settled between the parties, and it was 
found that a sum of Rs. 3,062-10-0 was due to the plaintiff towards the balance of > 
‘principal. The present suit is to recover this amount with subsequent interest at 
10 per cent. compound interest. . The defendant in the action is the son ‘of Subra- 
mania Mudaliar who had died before suit. The suit was dismissed by the learne 
City Civil Judge on the ground that Subramania Mudaliar was an agriculturist 
entitled to relief under the Usurious Loans Act X of 1918 as amended by Madras 
Act VIII of 1937. Against that judgment, the plaintiff preferred C.C.C.A, 
No. 81 of 1950.. Basheer Ahmed Sayeed, J., who heard the appeal disagreed with 
‘the learned City Civil Judge on the question as to whether the defendant was entitled 
to relief under the Usurious Loans Act. He held that the defendant had not esta- 
blished that he was an agriculturist within the meaning of that Act and that there- 
fore he was not entitled to relief thereunder. A further contention was also raised 
on behalf of the defendant that the rate of interest claimed, viz., 10 per cent. com- 
und interest was excessive and that it should be reduced. The learned Judge 
Feld that having regard to the facts of the case the rate of interest agreed to between 
the parties was not excessive and that the plaintiff should accordingly be awarded 
interest at 10 per cent. compound interest. In the result, he granted a decree 
‘prayed for. Against that judgment, the defendant has preferred this appeal. 


‘ Learned counsel for the appellant has raised two contentions in support of 
‘this appéal: (1) that the appellant is an agriculturist entitled to relief under the 
Usurious, Loans Act and (2) that the rate of interest awarded is excessive. 


f On the first question, it must be noted that no plea is distinctly raised in the 
written statement that the appellant is an agriculturist entitled to relief as such 
‘under the Usurious Loans Act. There is a general plea taken that he is entitled 
to relief under that Act. The Act, however, confers benefits both on agricul- 
turists and non-agriculturists, there being special provisions in favour of the former. 
“If, therefore, the defendant wanted that relief should be given to him on the basis 
‘that he was an agriculturist, it was a matter which he should have alleged and 
proved. , Not merely was there no averment in the written statement that he was 
an agriculturist ; no evidence whatever, oral or documentary, was adduced at the 
trial to prove that. The plaintiff filed his mortgage-deed and the documents 
of title relating to the mortgaged properties. On the basis of some recitals found 
in those documents, a contention appears to have been raised at the time of argu~ 
-ments that the defendant was an agriculturist. The learned City Civil Judge, 
observed: ~ - 2 i 
“In this particular case the defendant seems to be cultivating a portion of his land on fannai.” 


There is, however, no evidence in support of this observation. Exhibit A-1 
the mortgage-bond, shows that Subramania Mudaliar was the owner of two shrot- 
riems. ‘That does not very much help the appellant. Reliance is chiefly placed on 
Exhibit A-6, which is a deed of lease executed on 7th November, 1922, by Subramania 
Mudaliar in favour of one Raghavachariar. On 17th May, 1922, Subramania 
Mudaliar had executed a usufructuary mortgage of some of his properties in favour 

‘of this Raghavachariar. He entered into an arrangement common in such cases 
- by which he himself continued to be in possession under a lease-back from the mort- 
gagee. --Exhibit A-6-is- sueh a-document.. ‘Fhat document only shows that the 
usufructuary mortgagee did not-in fact get into actual possession. That does not 
show that the mortgagor was actually cultivating the lands. On these documents, 
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it is impossible to hold that the appellant is an agriculturist within the Usurious 
Loans Act. 


Mr. M. S. Venkatarama Ayyar, learned counsel for the appellant, argues 
that as the documents show that the appellant owns not merely the shrotriem lands 
but also pannai lands and lands in ryotwari tracts, it must be taken that he is an 
agriculturist within the meaning of that Act. But this is to assume that every 
owner of land is also an agriculturist. There is no definition of the word ‘ agri- 
culturist ’ in the Usurious Loans Act. But it is established by a series of decisions 
that a person is an agriculturist under that Act only if he pursues the calling of an 
agriculturist. Vide Sevugan Chettiar v. Chinnaswamit Chettiar! ; Mukunda Rao v. 
Suryanarayana? ; Venkanna Chettiar v. Sheik Muhammad? and Venkataramanayya v. 
Mallikharjanudu*. If what all is established, therefore, is that a person is an owner 
of lands, that would not be sufficient to entitle him to relief under the Act. There 
are rich landowners who do not cultivate lands. Some of them are persons known 
as absentee landlords. - On the other hand, there may be agriculturists who do not 
own any lands. Unless, therefore, evidence is adduced to show that Subramania 
Mudaliar was actually cultivating the lands and pursuing it as a calling, he would 
not be entitled to relief under the Act. We agree with Basheer Ahmed Sayeed, J., 
that the defendant has not established that he is an agriculturist entitled to relief 
under that Act. Mr. M.S. Venkatarama Ayyar, learned counsel for the appellant, 
wanted that a further opportunity should be given to him to adduce evidence on 
the point. We do not think this is a fit case in which such permission should be 
granted. Subramania Mudaliar was the owner of two shrotriems apart from 
other properties, and he never claimed any relief under the Usurious Loans Act. 
Notices passed between the parties prior to the institution of the suit. On 4th 
July, 1946, the plaintiff sent a notice to Subramania MuUaliar, calling upon him 
to pay the balance of the amount due under the mortgage, Exhibit A-9. To that, 
Sibretiaris Mudaliar replied through counsel on 17th June, 1947 (Exhibit A-ro). 
Therein, he does not dispute his liability to pay the amount, but merely asks 
for six months’ time to pay it. In O.P. No. 58 of 1948 in the District Court of 
Chingleput, again the amount due under the mortgage was admitted on behalf 
of the appellant to be Rs. 3,066 principal and interest approximately Rs. 2,000. 
As already stated, the written statement does not raise any plea that the defendant 
was an agriculturist entitled to relief under the Act. Under these circumstances, 
we decline to give any further opportunity to the appellant to adduce evidence 

that he is an agriculturist. 


The second point raised on behalf of the appellant is that ten per cent. com- 
pound interest which has been claimed and awarded is excessive. The contention 
is that any rate of interest which is in excess of 12 per cent. simple interest would be 
excessive under the Usurious Loans Act and that ten per cent. compound interest 
works out to more than 12 per cent. simple interest and that therefore interest should 
not be granted at that rate. Reliance is placed on the decision of Govinda Menon 
and Ramaswami Goundar, JJ., in Venkata Rao v. Venkatarainam’. In that case, 
the primary rate of interest was Re. 1-0-6 per cent. per mensem compound interest 
with annual rests. The learned Judges reviewed all the authorities bearing on the 
question and came to the conclusion that any rate of-interest in excess of 12 per 
cent. simple interest would, in the absence of special circumstances, be bad under 
the Usurious Loans Act. They accordingly sedead the rate of interest to 12 per 
cent. per annum simple interest. But, in this case, the primary rate of interest 
is only 10 per cent. Therefore, it is not open to attack under the provisions of the 
Usurious Loans Act as excessive. It is true that there is considerable authority 
for the position that a provision for payment, in case of default, of compound interest 
at enhanced rate would be penal. But, in this case, the plaintiff has claimed 10 
per cent. compound interest. We are unable to say that that is not a fair rate of 
interest to award. It must be remembered that the plaintiff took a second mortgage 
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over shrotriem lands.- As security for the repayment of the amount, the melwaram 
due to the mortgagor was assigned, and considerable difficulty had to be faced 
in collecting the rents from the ryots. The defendant raised a question as to the 
extent of his liability under the mortgage-deed as a member of a Mitakshara joint 
family. Under the circumstances, it cannot be said that the primary rate of interest 
is unfair. We agree with Basheer Ahmed Sayeed, J., that the award of 10 per cen 
compound interest would, under the circumstances, be quite reasonable. 


In the result, this appeal fails and is dismissed with costs. 
K.C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
W. A. Beardsell & Co., Ltd., Madras .. Applicant* 
eB : 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), section 4 (1) (iti) —“ Receipt”? of money at Madras—What amounts to. 
A mere lessening of an assessee’s liability enforceable at Madras and with nothing more cannot 
amount to ‘receipt’ of the money at Madras. 
Multanchand Fohurmul v. Commissioner of Income-tax, Bengal, (1931) I.L.R. 58 Cal. 999 : 5 LT.C 
154. followed. 
Sarupchand Hukamchand, In re, 1.L.R. (1945) Bom. 528 : (1945) I.T.R. 245, referred. 
That there was also an antecedent arrangement between the creditor and the debtor to transfer 


the ritus of the debt to the place abroad where it was ultimately discharged in no way affects the prin- 
ciple whether such a discharge amounts to receipt of money within the taxable territory. 

A payment abroad from out of monies held abroad which results in extinguishment of the assessees’ 
liability, total or partial, will not by itself amount to receipt by the assessee within India of income, 
etc., which had accrued to the assessee outside India, within the meaning of section 4 (1) (iii) of the 
Income-tax Act. 

Commissioner of Income-tax, Madras v. Murugappa Chethar, (1940) I.T.R. 297; Hall v. Marians, 
(1935) 19 T.C. 582 ; Wild v. King Smith, (1941) 24 T.C. 96 ; Subramaniam Chettiar v. Commissioner of 
Income-tax, Madras, (1935) 1.T.R. 346 and Commissioner of Income-tax, Bombay v. New India Assurance 
Co., Lid., I.L.R. (1938) Bom. 803: 1938 I.T.R. 60g, referred. 

| Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bes\ch, under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), 
as jmended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 
IQS Naa 66 R.A. No. 807 (Madras) of 1950-51 I.T.A. No. 2846 of 1948-49 on its 
file for decision on the following questions of law, viz. : 

“ Whether on the admitted facts of the case the sum of Rs. 40,070 remitted from Bhopal to 
Ma ichester could in law be treated as a remittance of profits to British India? ”, 

M. Subbaraya Aiyar, Advocate, for Applicant. 

C. S. Rama Rao Saheb, Advocate, for Respondent. 


| The Judgment of the Court was delivered by 


, | | Rajagopalan, 3F.—Under section 66 (1) of the Indian Income-tax Act the follow- 
i ¡question was referred to this Court : 


i“ Whether on the admitted facts of the case the sum of Rs. 40,070 remitted from Bhopal to 
-Mé achester could in law be treated as a remittance of profits to British India?” 


É The assessee, W. A. Beardsell & Co., Ltd., Madras, has its registered office at 
M ‘dras. Messrs. Calico Printers Association, Ltd., Manchester, hold a large 
bk ck of shares, in the assessee company. The assessee company was the managing 
ag int of the Bhopal Textiles, Ltd., with its registered office at Bhopal. The income 
wl ich the assessee company derived as managing agent of the Bhopal Textiles, Ltd., 
wé 3 credited to the assessees’ account with the Imperial Bank of India at Bhopal. A 
su! a of Rs. 61,500 was payable as dividend to the Calico Printers Association, Ltd., 
M tnchester, under the dividend declared by the assessee company on goth Novem- 


be | 1945, at the meeting held at Madras that day. A dividend warrant was issued 
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at Madras. In partial discharge of that liability to pay Rs. 61,500 to the Calico ` 
Printers Association, Ltd., Manchester, the assessee firm directed the Imperial 
Bank of India at. Bhopal to transfer a sum of Rs. 40,070 to Manchester, to be paid 
to the shareholder, the Calico Printers Association, Ltd., at Manchester. In its . 
accounts at Madras, the assessee company credited the Imperial Bank of India at , 
Bhopal with this sum of Rs. 40,070, thus reducing the Bank-balance at Bhopal and 
debited the profit and loss account or dividends account with this sum. 


The Income-tax Officer held that the payment of Rs. 40,070 was a construc- 
tive receipt of the assessee company’s Bhopal income at Madras. The Appellate 
Assistant Commissioner reversed that decision. But on further appeal to the 
Appellate Tribunal, it agreed with the Income-tax Officer. ia 


The claim of the assessee company, that Rs. 40,070 that was remitted from 
Bhopal to Manchester was not “ received” by it at Madras within the meaning 
of section 4 (1) (iii) of the Indian Income-tax Act must prevail. The claim falls 
within the scope of the rule in Multanchand Fohurmul v. The Commissioner of Income-tax., 
Bengal) which was followed by our court in The Commissioner of Income-tax, Madras 
v. Murugappa Chettiar® and by the Bombay High Court in Sarupchand Hukamchand, 
In re’. . The case-law. on the subject was exhaustively reviewed by Kania, C.J., in 
Sarupchand’s case®. It may not therefore be necessary to traverse the whole ground. 
again. © ` wheal ; 

In Multanchand Fohurmul’s case!, one Joychandlal Kothari resided in Cooch- 
Behar. He sent jute for sale to the Calcutta business of the assessees. They sold 
it and a certain amount was due to him by the Calcutta business. Instead of send-, 
ing maney from Calcutta to Joychandlal Kothari, the assessees got their Cooch- 
‘Behar Branch or branches to pay to Joychandlal Kothari in Cooch-Behar the debt 
which was really due from the Calcutta business. On these facts the learned 
Judges held that the amounts paid at Cooch-Behar by the Cooch-Behar branches 
of the assessee firm to the creditor Joychandlal Kothari were not received in British 
India even constructively. ° 


. In the present case, no doubt, the assessees’ liability to the Calico Printers 
Association, Ltd., Manchester, was reduced to the extent of Rs. 40,070 by the 
remittance from Bhopal’ to Manchester. The-situs of the debt was Madras, in 
the sense that the Calico Printers Association, Ltd., to whom the dividend was. 
idea oon could enforce payment of that amount at Madras. But then the assessee 

ad the legal right, it was also an obligation, to seek out the creditor and pay the 
debt to him at Manchester. It was in the exercise of that right and in discharge 
of that obligation that the payment was made at Manchester by the Bhopal Branch. 
of the Imperial Bank of India-under instructions from the assessee company. A 
mere lessening of the assessee’s liability enforceable at Madras and with nothing 
more cannot amount to “‘ receipt ” of the money at Madras. That was the princi- 
ple laid down in Multanchand Fohurmul’s caset. ‘The ratio decidendt of Multanchand 
Fohurmul’s case was explained by Kania, C.J., in Sarupchand’s case*. 

“ The short point which was decided was that as the money was lying in Cooch-Behar and paid 
to creditors in Cooch-Behar, no portion thereof was received in British India.” 


In the present: case: money lying at Bhopal outside (what was then) British 
India was transferred to Manchester, also outside British India, and the ‘payment 
to the creditor to whom a dividend was due was at Manchester. The liability 
of the assessee, no doubt enforceable at Madras, was reduced by the amount of 
that remittance of Rs. 40,070. Since that was all that was proved, it could not 
amount to a receipt of Rs. 40,070 at Madras. ' j j 


Mr. Rama Rao Saheb referred to Hall v. Marians* and Wild v. King Smith’ 
„and pointed out that in both these cases the debt itself was transferred from London 
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to Colombo before it was dischatged by payment at Colombo from out of the monies 
of the assessee held at Colombo. We are unable to find anything in those judgments 
to sustain the contention of Mr. Rama Rao Saheb, that there must be a transfer of 
the debt antecedent to its discharge to treat such a discharge abroad as non-receipt 
of money within the taxable territory. In Sarupchand’s caset, also there was appa- 


rently such an antecedent transfer outside British India.’ The facts set out at page 


257 of the report were : 


“ In the Bombay books two persons of the name of Pannalal Kupchand and Parasram Dulichand 
were creditors of the firm. The accounts of these two creditors were started in the Bombay books 
in Samvat year 1889-90 and at the beginning of the year of account in question Rs. 81,603 and 
Rs. 38,145 respectively stood to their credit. On 27th December, 1933, their accounts were debited 
with Rs. Bacoe and Rs. 9,000 respectively by Aavalas „passed on that date and corresponding 
amounts were credited to the Indore shop account. In the journal the entries were made as follows : 
“Debited to your account as per your instructions and credited to the Indore shop. These creditors 
were paid at Indore the said two sums out of the cash of the Indore firm.’ In addition to these facts, 
the Commissioner has pointed out.... ....... that on 29th November, 1933, a sum of Rs. 85,000, 
in currency notes was sent by the-Bombay firm to the Indore firm and on 5th February, 1934, another 
sum of Rs. 50,000 was similarly sent from Bombay to Indore. The question is whether in these 
circumstances the two sums of Rs. 80,000 and Rs. 9,000 are to be treated as profits arising without 
British India to persons resident in British India and received or brought by them into British India.” 


The question was answered in the negative and in favour of the assessee. Des- 
pite the fact that there was a havala that is, that by an agreement between the creditor 
at Indore and the debtor at Bombay there was a transfer of the liability which had 
arisen at Bombay to Indore antecedent to the discharge of that liability, Kania, 
C.J., held that the facts of Sarupchand’s case! were similar to those in Multanchand 
Foharmul’s case? or in Murugappa Chettiar’s case?. In all the five cases we have | 
referred to so far, the creditor accepted payment made abroad at a place other 
than the original situs of debt and that wds what really mattered—the discharge 
of the obligation outside the taxable territory, with monies held outside the taxable 
territory. That there was also an antecedent arrangement between the creditor 
and the debtor to transfer the situs of the debt to the place abroad where it was 
ultimately discharged in no way affected the principle on which was decided the 
question whether such a discharge amounted to receipt of the money within the 
taxable territory. That was apparently what Kania, C.J., meant when he observed 
that the facts in Sarupchand’s case, were identical with those in Multanchand Johur- 
mul’s case?. As we have pointed out already, there was an antecedent arrange- 
ment in Sarupchand’s case} and none,in Multanchand Foharmul’s case*. An ante- 
cedent arrangement between a creditor and a debtor to transfer the liability itself, 
that is, the situs of the debt itself, to a place outside the taxable territory is not 
indispensable. Even without it the debtor has the right to seek out the creditor 
to pay. If the creditor lives outside the taxable territory, it is the payment abroad, 
accepted by the creditor in discharge of the liability mcurred within the taxable 
territory that matters in deciding the question whether such a payment amounts 
to receipt of money by the debtor (assessee) within the taxable territory. A pay- 
ment abroad from out of monies held abroad which results in extinguishment of the 
assessees’ liability, total or partial, will not by itself amount to receipt by the assessee 
within British India of income, etc., which had accrued to the ‘assessee outside British 
India, within the meaning of section 4 (1) (iii) of thé Income-tax Act. 


Mr. Rama Rao Sahib also referred to Subramaniam Chettiar v. The Commissioner 
of Income-tax, Madras*. The facts of that case were: The assessee carried on 
business at Tinnevelly in British India and at Penang, outside British India. In or 
about July, 1931, the trustee of a Patasala at Kunnakudi in British India deposited, 
certain monies with the Tinnevelly shop of the assessee. When the trustee applied 
for repayment of the money, the assessee issued two hundies on his Penang shop 
for the amount due- ‘The -Penang shop~paid- those- amounts at Penang. The 
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transactions were recorded in the Penang folio of the Tinnevelly books and the 
Tinnevelly folio of the Penang books. The profits at Penang were also sufficient 
to cover the payment. The learned Judges held that the sum of money so paid 
at Penang should be treated as a remittance of foreign profits to British Índia and 
was assessable to income-tax under section 4 of the Indian Income-tax Act as income 
received by the assessee within British India. In distinguishing the facts of this 
case, Kania, C.J., quoted with approval in Sarupchand’s case}, the observations 
of the learned Judges in Murugappa Cheitiar’s case? ; 


“ There the creditor and the debtor both resided in British India and the creditor was paid by 
a hundi delivered to him in British India,” 

A hundi as a negotiable instrument is money’s worth and that was delivered 
to the creditor within British India in discharge of the liability to the debtor, a liability 
enforceable within British India. As pointed out in Gresham Life Assurance Society, 
Lid. v. Bishen? receipt of incomeneed not necessarily be in specie. In invoking the 
principle laid down in Subramaniam Chettiar’s case*, Mr. Rama Rao Saheb pointed 
out that the assessee in addition to issuing instructions to the Bhopal Branchof the 
Imperial Bank of India to remit the amount to Manchester drew a cheque on the 
Imperial Bank of India at Bhopal, and that that cheque was drawn at Madras 
Sac sent to Bhopal. But quite obviously that cheque was not really a negotiable 
instrument in the sense that it was delivered as a negotiable instrument to the 
creditor. The cheque was in favour of an agent of the assessee. That was the 
position of the Imperial Bank of India at Bhopal, and the agent’s instructions were 
to remit the money to Manchester ; it was not as a negotiable instrument that 
the cheque was sent to that agent. The cheque was only really in confirmation 
of the instructions by the assessee to his agent. Further the issue of a cheque was 
not one of the facts relied upon by the Appellate Tribunal in the statement of the 
case it prepared for submission to this court. any - 


Mr. Ramarao Saheb sought to distinguish the assessees’ case from Multanchand 
Johurmul’s case> by the fact that cross-entries were made in the assessee’s books at 
Madras. That is, the Imperial Bank of India at Bhopal was credited with 
Rs, 40,070 and the profit and loss account or the dividend account was debited with 
this amount. ‘That was what was recorded in the order of the Appellate Tribunal. 
The entry in the statement of the case prepared by the Appellate Tribunal, that 
the Calico Printers Association, Ltd., Manchester, was debited with this amount 
of Rs. 40,070 therefore appears to be incorrect. The entries merely evidenced the 
payment at Manchester, that is, the extinguishment of the liability in part by such 
a payment. In Commissioner of Income-tax, Bombay v. New India Assurance Co., Ltd.®, 
Beaumont, C. }., observed at page 615 : 


“ If, for example, it were shown that a sum representing income received abroad had been 
exchanged by appropriate book entries, foran asset in India, and had been applied as income in 
India, I should say that the foreign income had then been received in India.” 


Commenting upon that Kania, C.J.. observed in Sarupchand’s casel.at page 260 : 


s 
“ I have noticed this sentence in particular because it brings out clearly what is intended to be 
conveyed by the word ‘ received’ in the section. It does not amount to merely ‘ lessening of liabi- 
lity in British India’ as contendéd by the Commissioner. It means ‘ receipt in British India of the 
amount, or by appropriate book entries, of an asset, which can be pointed out as resulting from the 
receipt ’.” 


It is not therefore every cross-entry that would amount to a receipt within 
„British India within the meaning of section 4 (1) (iii) of the Income-tax Act. ; 


In Commissioner of Income-tax, Madras v. Mysore Chromite, ‘Lid. 7, a judgment 
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to which one of us was a party, it was laid down at page 560: 


“The effect df the judgment was only to lessen the liability of the assessee in British India to 
the Eastern Bank, Ltd., Madras. That cannot be treated as a receipt of profits in British India. As 
has been pointed out by Kania C.J., in Sarupchand Hukumchand, In re}, a mere lessening of hability 
in British India is not a receipt. To constitute a receipt there must be a receipt of the amount or at 
least appropriate book entries of an asset which can be pointed out as resulting from the receipt.” 


As we have already pointed out, the assessees’ claim falls within the scope 
of the rule in Multanchand Fohurmul’s case? We therefore answer the question 
referred to us in the negative and in favour of the assessee. ; 


The assessee is entitled to the costs of this reference, which we assess at Rs. 2 50. 


` R.M. — Reference answered in favour of 
„the assesses. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


The Indian Tobacco Corporation by its Managing Partner 
N. Krishnaswami and others .. Appellants* 


v 


The State of Madras, represented by the Secretary to the 
Government of Madras, Food Department, Fort St. 
George, Madras ` .. Respondent. 


Constitution of India (1950), Article 226—Scope of. 

Among the conditions precedent to the issue of a writ of mandamus the most material are (1) the 
writ can only be granted to compel the ormance of duties ofa public nature. It will not accor- 
dingly issue for a private purpose that is to say for the enforcement of a mere private right, and (2) 
the Court will not interfere to enforce the law of the land by the extraordinary remedy of a writ 
of mandamus in cases where an action at law will lie for complete satisfaction. 

It is truc that the extent of the power conferred on the High Courts is much larger than they 
ever possessed before. But the words ‘to any person’ mean ‘ to any person to whom according to 
well-established principles writs like those mentioned in the Article would lie’; and the words 
‘ any other purpose’ must be read in the context in antithesis to the words ‘for the enforcement 
of any of the rights conferred by Part III’. 

An application under the Article is not an alternative remedy to the usual remedy by way of 
suit, nor can the article be used for the purpose of giving interim relief as the only and final relief 
though the Article itself does not say so. 

. _ Where tenders were called for the distribution (by sale) of certain chemicals by the Government 
and the petitioner’s tender was accepted one of the conditions being that the contract terminates 
automatically on goth June, 1954, subject however to the condition that the contract was liable to be 
terminated earlier without notice on the happening of certain events, and the Government called 
for fresh tenders on 8th July, 1 953, and the petitioners contended that as the contract with them sub- 
sisted till goth June, 1954, the invitation for fresh tenders was a breach of the contractual obligations 
of the Government, and the ee prayed for the issue of a writ of mandamus directing the 
State of Madras to forbear from considering or accepting the new tenders. 

Held : The appropriate remedy for the petitioners is by way of suit where they can obtain all the 
reliefs prayed for and not by way of applications under Article 226 of the Constitution of India. 

TAR under Articles 225 and 226 of the Constitution of India and clause 

15 ofthe Letters Patent against orders of the Honourable Mr. Justice Subba Rao, 

dated 24th July, 1953 and made in W.Ps. Nos. 568, 569, 570 and 571 respectively. 

K. S. Sankara Ayyar and T. B. Balagopat, for the Appellants in all the appeals. 

The Order of the Court was made by 

Rajamannar, C.F.—These four appeals preferred under clause 15 of the Letters 
Patent against the common judgment of Subba Rao, J., disposing of four appli- 
cations under Article 226 of the Constitution of India involve the same point and 
may be disposed of together. It will be convenient to refer to the facts in one of the 
applications, namely, W.P. No. 568 of 1953. ‘The facts in the other applications 
are substantially identical. 
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The petitioners in W.P. No. 568 of 1953, namely, the Indian Tobacco Cor- 
poration, are a partnership firm carrying on business at Madras. ' In June, 1951, 
the Madras Government called for tenders for the distribution (by sale) of ammo- 
nium sulphate and superphosphate fertilisers in the State of Madras for three years 
from July, 1951 to end of June, 1954, from firms of repute and standing having depots 
and branches in such of the districts of the Madras State in which they desired to 
take up distribution. The petitioners were one of the firms which sent tenders. 
‘The Government accepted the tender made by the petitioners as well as the tenders 
by 19 other firms for distribution of the fertilisers throughout the Presidency. The 

etitioners were allotted the districts of Anantapur, Bellary, Cuddapah, Chittoor, 
kamoo and Guntur for distributjon. The contract was to terminate on goth 
June, 1954, automatically, subject however to the condition that the contract was 
liable to be terminated earlier without notice if the Government of India decided 
to discontinue the Central Fertiliser Pool arrangement and throw open the 
fertiliser business to the trade, in which case the stocks received by the Government 
or still to be received by them under the Central Pool arrangement should continue 
to be sold by the tender firms according to the terms of the agreement until the said 
stocks were disposed of. The price at which the fertilisers were supplied by the 
Government to the tender firms was fixed as well as the price at which they had 
to be sold to the ryots. But these latter were so fixed as to allow the firms a com- 
mission of Rs. 15-8-o per ton to cover their expenses and profit. This amount 
.of commission was subsequently reduced in April, 1953, to Rs. 12 per ton. On 8th 
July, 1953, the Director of Agriculture, Madras, invited by advertisement in the 
newspapers tenders for the sale of ammonium sulphate in terms more or less identi- 
cal with the tender notice issued by the Government in 1951. The petitioners 
alleged that tenders had been received from several firms and the Government 
were considering them for acceptance. The petitioners charged that as the contract 
with them subsisted till goth June, 1954, invitation for fresh tenders was a breach 
of the Government’s contractual obligations. It was therefore: submitted that 
the Court should issue a writ of mandamus or other appropriate writ directing 
the State of Madras to forbear from considering or accepting the new tenders 
called for by the Government by their notice dated grd July, 1953, published on 
8th July, 1953, or doing any act in derogation of the petitioner’s right under the 
-contract in their favour till the termination thereof on goth June, 1954. 


This and the three other similar applications were dismissed by Subba Rao, J., 
without even notice to the State. He made a short order thus : 


“ The petitioners’ case is that the Government is committing an anticipatory breach of contract. 
If so he can have his remedies under general law. I do not think this is a fit case for issuing a writ. 
Di nissed.”? - 


Mr. K. S. Sankara Ayyar, learned counsel for the appellants, contended 
that the writ of mandamus was the appropriate remedy to which they were entitled 
in the circumstances of this case and that even if a writ of mandamus as such could 
not be issued directions could be issued under article 226 which would give the 
apran the relief sought by them, namely, a prevention of the threatened breach 
of contract by the Government. 


It appears clear to us that the prerogative writ of mandamus is not available 
in this case. The nature of the writ of mandamus is thus described in Halsbury’s 
Laws of England, Hailsham Edition, Second Ed., Volume g, section 1269 : 


“The writ of mandamus is a high prerogative writ of a most extensive remedial nature, and is 
in form a command issuing from the High Court of Justice, directed to any person, corporation, or 
inferior court, requiring hum or them to do some particular thing therein specified which appertains 
to his or their office and is in the nature of a public duty. Its purpose is to supply defects of justice ; 
and accordingly it will issue, to the end that justice may be done ın all cases where there is a specific 
legal oe and no specific legal remedy for enforcing such right, and it may issue in cases where, 
althoug Den an alternative legal remedy, yet sieh mode of redress is less convenient, beneficial 
an ectual.’ á : 


Among the conditions precedent to issue of a writ of mandamus the ilione 
have a material bearing on the facts of the present cases : 
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1, The writ is only granted to compel the performance of duties of a public nature. It will 
not accordingly issue for a private purpose, that is to say, for the enforcement of a mere private right. 
Ibid., section 1304. 


2. The Court will not interfere to enforce the law of the land by the extraordinary remedy of 
a writ of mandamus in cases where an action at law will lie for complete satisfaction. ” 


Mr. Sankara Ayyar was unable to cite to us any authority for the position 
that a writ of mandamus could be granted for the enforcement of contractual 
obligations, for which there is a remedy by an action at law in the ordinary courts. 
All that he was able to do was to rely upon certain Bete in text books to show 
that mandamus had been granted even in respect of contractual obligations. He 
relied upon a passage in Chaudhri’s High Prerogative Writs, Volume I, at page 561 
which sets out a summary of the decision of a Full Bench of the Hyderabad High 
Court. The case related to an Abkari contract which the petitioners in that 
«case had entered into with the Government under which they were given the right 
‘to sell liquor at certain shops. For certain reasons which it is not necessary to 
mention, notice was served on them for cancellation of the contract and its re-auction. 
The petitioners thereupon moved the High Court for a writ. The learned Chief 
- Justice was of the opinion that the petition would not lie. He held that the action 
of the Excise Commissioner pertained to breach of a contract which he had been 
empowered to execute as the agent of the Government by virtue of the Excise Act 
and that as a suit could be filed against the Government for breach of contract 
it would not be proper to decide the claims of the parties in proceedings by way of 
writ. The alleged breach of contract could be wholly compensated by money. 
The other two learned Judges made observations in their judgments that it could 
not be accepted as a principle that a writ could never issue in contractual matters. 

iluzaman Siddiqui, J., said : 

“If all the other conditions necessary for the issue of writ are otherwise present in the case, the 
issue of the writ cannot be denied simply on the ground pa the claim of the petitioner is based on 
a breach of contract. Under the said circumstances also the opposite party may be under such statu- 
tory obligation that he might be prevented from exceeding his jurisdiction or acting beyond his powers.” 
We are unable to derive much assistance from this decision of the Hyderabad High 
‘Court as summarised by the learned author, as we do not know on what authority 
the learned Judges who differed from the learned Chief Justice based their con- 
‘clusion. There is another passage in the same volume where reference is made 
to the decision of Gentle, J., as he then was in P. K. Banerjee v. L. F. Simonds. In 
that case the Liaison Officer (Disposals) sold iron scrap to one B who paid the price 
into the treasury but delivery was refused. B was informed by the Assistant Controller 
of Salvage that the Liaison Officer had no authority to sell and the contract was 
‘cancelled. Subsequently an auction sale of the scrap was advertised in a newspaper 
under the instructions of the Regional Commissioner of Disposals. B thereupon 
filed an application under section 45 of the Specific Relief Act inter alia for an order 
directing the Assistant Controller and Regional Commissioner to forbear from 
advertising for sale of the scrap. The learned Judge dismissed the application. 
After referring to the decision of the Judicial Committee in Commissioner of Income- 
tax v. Bombay Trust Corporation, Ltd.#, he observed : 

“ Their Lordships make no reference to a right under contract being enforceable by mandamus 7 
they clearly enunciate that the duty imposed upon a publie servant, which can be the subject of manda- 
mus is a statutory duty. Even if the respondents been parties to the appelant s contract, any 
duty or obligation falling upon them out of the contract cannot be enforced by the machinery of 
section 45.” . 


Tt is well known that section 45 of the Specific Relief Act embodied all the important 
‘conditions under which writ of mandamus would issue from the Court of King’s 
Bench in England. : 

. Mr. Sankara Ayyar next referred us to Shortt on Informations, Mandamus 
and Prohibition. At page 268 the learned author refers to certain decisions of the 
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English Courts in which mandamus was granted at the instance of an applicant 
who was legally: entitled to a sum of money and had no other means of obtaining: 
it. But we fail to see how these cases help the appellants because the ground on 
which mandamus was granted in those cases was that there was no legal remedy 
by action to.recover money to which the applicant was legally entitled. The 
earned author points out further on at page 331 that in several of such Cases it is 
now settled that mandamus will not be granted because there isa complete remedy 
by action as provided by later statute. 


-The two decisions which were cited to us by Mr. Sankara Ayyar in Croydon- 
Corporation v. Croydon Rural Council! and Webb v. Herne Bay Commissioners?, relate 
not to applications for the issue of the prerogative writ of mandamus but to actions- 
for mandamus, corresponding to suits in this country. There is a vital difference 
between the prerogative writ of mandamus and an action of mandamus in England. 
An action of mandamus which was provided by statute there with provision for 
interlocutory mandamus corresponds to a suit claiming a mandatory injunction. 
under our law. The logical conclusion from decisions like those cited by 
Mr. Sankara Ayyar is that in the present cases a suit for injunction is the appro- 
priate remedy. We are clearly of opinion that the appellants are not entitled to- 
a writ of mandamus to enforce their contractual rights. 


It was next contended by Mr. Sankara Ayyar that the language of Article 226. 
of the Constitution was wide enough to apply to cases which would not fall within 
the scope of a Dee right of mandamus as understood in England. He even 
went to the length of saying that Article 226 would apply to disputes between private- 
persons. Stress was laid on the words “ any person” and “for any other purpose.” 
We do not agree. It is undoubtedly true that the extent of the power conferred on 
the High Courts under Article 226 is much larger than they ever possessed before. 
But we have no hesitation in holding that it is not an unlimited power. In our 
opinion the words “ to any person”? mean “ to any person to whom according to 
well-established principles writs like those mentioned in the. article would lie ;” 
and the words “ any other purpose ” must be read in the context in antithesis to- 
the words “for the enforcement of any of the rights conferred by Part III.” 
Obviously, writs like habeas corpus, mandamus and wertiorari could be issued not 
only for the enforcement of any of the fundamental rights, but also for the enforce- 
ment of other legal rights, subject however to conditions well established. To give 
an instance, the writ of prohibition has always been understood as a writ which 
could issue only to a judicial or quasi-judicial tribunal or an inferior Court. Surely, 
it cannot be said that now under Article 226 a writ in the nature of prohibition 
could issue éven to a private person prohibiting him from doing some act which is 
likely to injure an applicant. Mitter, J., expressed the same view in Carlsbad” 
Mineral Water Manufacturing Co., Lid. v. H. M. Fagtiani® : 


rane 


“ At first sight it would appear that the language used in Article 226 imposes no limits what-- 


soever as to the category of persons to whom, and the purpose for which, orders or writs, including 
writs in the nature of habeas corpus, mandamus, prohibition, gno warranto and certorari.or any of them 


may be issued by the High Court. But once the origin and history of the High Prerogative Writs. 


are remembered, it is clear that the powers given to a High Court under Article 226 are to be exercised 
in accordance with the principles which governed the said writs. The power of the High Court to 


issue such a writ ‘to any person’ can only mean the power to issue such a writ to any person to- 
whom, according to well-established principles, a writ lay. That a writ may issue to an appropriate- 


person for the enforcement of any of the rights conferred by Part ITI.is clear enough from the language 
used. But the words ‘ and for any other purpose’ must mean ‘for any other purpose for which 
any of the writs mentioned would, according to well-established principles issue’.”’ (Vide also 
Emperor v. Feshingbhar.4) 

} 


We are also of opinion that an application under Article 226 of the Constitution 
is not an alternative remedy to the usual remedy by way of suit. We are in entire- 
agreement with great respect with the following observations which’ occur in a. 
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recent Full Bench decision in Allahabad in Indian Sugar Mills Association v. Secretary 
to Governmeni!,: BOTS 


“ We feel that the time has come when we may point out that Article 226 of the Constitution 
was not intended to provide an alternative method of redress to the normal process of a decision in 
an action brought in the usual courts established by law.” 


This Court has rejected a contention similar to that put forward by Mr. Sankara 
Ayyar in several cases of which reference may be made to two, which are reported. 
In In re Nagabhushana Reddi®, one of us said : 


“ But learned counsel argued that Article 225 is not confined to the issue of recognised writs like 
mandamus, prohibition or certiorari. It includes other writs and orders and directions without 
any restriction whatsoever as to their scope. In answer to a question from us he was compelled to 
confess that the logical result of the construction sought to be placed by him on the language of the 
Article would be to enable any person agerieved to obtain any relief by an application under this 
~ Article. Take for instance the case of money due under a promissory note to the payee of the note. 
Ordinarily, the only remedy available for the creditor to recover the money due to him is by way of 
a suit in the appropriate Court. But, as the language of Article 226 (1) is very wide and refers to 
the issue of directions to any person for any person, logically, the creditor instead of filing a suit 
can straightaway approach this Court for a direction to the debtor to pay him the moncy. As the 
only limitation contained in Article 226 is that the power is confined to the territories in relation 
to which this Court exercises jurisdiction, presumably any person in the State of Madras can approach 
this Court under Article 226 for a direction against any other person in this State for any purpose. 
The construction of Article 226 would practically abrogate the entire judicial system and the machinery 
set up for the administration of justice in the State. We do not think that Article 226 should be cons- 
trucd in this manner in spite of the wide language on which the counsel relied.” 


In Kallumattam Thippaswami, In re?, the petitioner prayed for the issue of directions. 
directing the respondent to forbear from cutting trees standing in particular survey 
numbers in a village in Anantapur District and from removing the timber from 
the said lands. A Division Bench to which one of us was a party dismissed the 
application with the following remarks : 


“ In our opinion, Article 226 of the Constitution should not be construed so as to replace the 
ordinary remedies by way of suit and application available to the litigant under the general law of 
the land. Directions in the nature of a writ of mandamus should not, in our opinion, issue under 
this article except to a public, or quasi-public body or officer under an obligation, statutory or other- 
wise, to do or refrain from doing anything which is likely to interfere with the rights of persons. In 
this case, it is admitted that ordinarily the remedy of the petitioner would be by way of a suit and an 
application for injunction in the suit. The fact that the District Court of Anantapur in which the 
suit should have been filed is closed for the summer recess would not render Article 226 applicable. 
It was admitted by learned counsel for the petitioner that before the Constitution, the petitioner would 
have had no remedy. We are clearly of the view that Article 226 does not confer a new remedy 
in cases like this where there was no remedy before the Constitution. If the petitioner is aggrieved 
by the action of the respondents, he may have now no remedy by way of injunction but he wilb 
certainly have his-remedy by way of damages for any unlawful action that may be done by the 
respondents. We think that the application is not maintainable under Article 226.” 


\ 
These remarks are very much in point now because the only apparent reason why 
the appellants have not pursued the ordinary remedy is that they would have to. 
wait for two months after issue of a notice under section 80 of the Code of Civil 
Procedure to obtain interim relief by way of injunction. 


In State of Orissa ve Madan Gopal Rungta*, it was pointed out that for the 
purpose of facilitating the institution of a suit directions in the nature of temporary 
injunction to circumvent the provisions of section 80 of the Code of Civil Procedure 
cannot be issued under Article 226 of the Constitution. Their Lordships expressly 
held that Article 226 cannot be used for the purpose of giving interim. relief as the 
only and final relief on an application under that article, though the article itself 
does not say so. Indeed, if Mr. Sankara Ayyar’s contention is to: be accepted 
logically Article 226 should also enable the Court to grant interim relief. That 
would also be a purpose which would literally fall within the clause “ for any other 
purpose.” But the Supreme Court negatived such a construction of the article. 


In these appeals the appellants have their remedy by way of suits in which they 
can obtain every relief to which they are entitled including the interim relief of 
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injunction restraining the Government from giving effect to their acceptance of 
any new tenders in derogation of the rights of the appellants. 


We are therefore of opinion that the applications under Article 226 of the 
Constitution in these cases were misconceived and were rightly dismissed by Subba 
Rao, J. The appeals are dismissed. 


i V.P.S. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JusTICE VENKATA- 
RAMA AYYAR. 
Hoosen Kasam Dada (India), Ltd., by Agent Sakoor Dawood .. Appellant* 

v. 
Motilal Padampat Sugar Mills Co., Ltd. .. Respondent. 
Act (LX of 1872), section 28—Two Courts of competent jurisdiction—Agreemen jurisdic- 

ee aa os ne eats of snother—IF valid. d á Agreement to oest Jutisdis 

Where there are two competent Courts which can deal with the subject-matter of a litigation, 
it is open to the parties to a contract to agree that disputes in respect thereof should be adjudicated 
upon by one of the two competent Courts and such an agreement is perfectly 1 and not contrary 
to section 28 of the Contract Act. Such a stipulation cannot be said to be opp to public policy. 

On appeal from the order of the Hon’ble Mr. Justice Rajagopalan, dated 
13th March 1950, and made in exercise of the Ordinary Original Civil Jurisdiction 
of the High Court in Application No. 3174 of 1949 in C. S. No. 763 of 1948. 

S. Azizuddin for Appellant. 

V. S. Mailerumperumal for Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—These are two appeals against the judgment of Rajagopalan, 
J., disposing of two a plications in two suits C. S. No. 762 and C. S. No. 763 of 
1948 on the Original Side of this Court. The two applications were heard together 
and disposed of by a common judgment. The applications were made by the 
common defendant in the two suits to revoke the leave granted to the plaintiff 
in each of the two suits under clause 12 of the Letters Patent. The defendant is a 
limited company engaged in the business of manufacture of sugar at its mills at 
Majhaulia in the Champaran district in Bihar State. The registered office of 
the company happens to be at Kanpur. The plaintiffs are dealers in sugar carrying 
on business at Madras. They placed orders with the defendant for certain bags 
of sugar. These orders were booked by one Perushotham Pai who is described 
in the concerned contracts as the sugar agent of the defendant. The contract 
forms relating to the suit contracts seal it to be offers made by the plaintiffs for 
the purchase of sugar, and it is recited therein that the plaintiffs would agree to 
sign formal contracts on receipt of the acceptance of the offers. It is common 
ground that the offers were accepted by the defendant. The forms which were 
signed by the buyers were also signed by the agent Pai and another for the mills 
and seller. The address of the mills is given as Majhaulia. In each of the two 
suits the plaintiff claimed damages for breach of the respective contract in his 
favour. Before instituting the suit, each of the plaintiffs obtained an ex parte order 
granting leave to sue the defendant (Applications Nos. 3613 and 3614 of 1948). 
The orders were obtained on the following allegations, viz., that the cause of action 
for the suits entirely arose at Madras where the contracts were entered into and 
concluded, where the payment under the contracts was made and where delivery 
was to be effected. ‘The defendant entered appearance in each of the two suits 
under Order 5, rule 12 of the Original Side Rules, i.e., it entered appearance under 
protest. The defendant also applied and obtained extension of time to file the 
written statement but before filing the written statement took out two applications 
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out of which these appeals arise, praying inter alia, that the leave granted to the 
plaintiff in each of the two suits be revoked and the suits dismissed for want of 
jurisdiction and also for a stay of the suits under section 34 of the Arbitration Act. 


The applications were entirely founded on the terms of clause 8 in each of the 
two offer forms which runs thus : 


“ All disputes in respect of this contract shall be settled by arbitration failing which shall be settled 
in the Court of seller’s jurisdiction where this contract shall be deemed to have been entered into.” 
+ 


The learned Judge granted the first prayer and revoked the leave granted to the 
two plaintif. He did not therefore deal with the next prayer. 


We entirely agree with the learned Judge that clause 8 not only provided for 
a determination of the place of the contract, but it also provided that a suit relating 
to the contract should be instituted in a particular Court, viz., the Court of the 
seller’s jurisdiction. It is obvious that under the general law, the Madras Court 
would also have jurisdiction to entertain the suits. The parties must be deemed 
therefore to have had a choice of Courts at the time when they entered into the 
contracts, but they voluntarily agreed with each other that any suit relating to.the 
contract shall be instituted only in the Court of the seller’s jurisdiction. 


The main contention urged on behalf of the plaintiffs before Rajagopalan, J., 
and before us was that clause 8 was illegal void and unenforceable because it fell 
within the scope of section 28 of the Indian Contract Act, which runs as follows : 


'“ Every agreement, by which any party thereto is restricted absolutely from enforcing his rights 
under or in respect of any contract, by the usual legal proceedings in the ordinary tribunals, or which 
limits the time within which he may thus enforce his rights, is void to that extent.” 


There are two exceptions to the section which relate to agreements to refer 
disputes to arbitration. The contention is that clause 8 in effect prevents the 
plaintiff from instituting legal proceedings in a Court which would have jurisdic- 
tion. Reliance was placed on the well-known rule of law that parties cannot, by 
agreement, oust the jurisdiction of any Court ; nor vest jurisdiction in a Court 
otherwise not competent. There is an overwhelming preponderance of judicial 
opinion in this country on this point against the plaintiff’s contention, though there 
are a few decisions sounding the other way. Clauses similar to clause 8 in the suit 
contracts have been held to be perfectly valid and not to come within the mischief 
of section 28 of the Contract Act. The principle that has now been practically 
accepted by most of the High Courts is that where there are two competent Courts 
which can deal with the subject-matter of the litigation, it is open to the parties 
to a contract to agree that disputes in respect thereof should be adjudicated upon 
by one of the two competent Courts and such an agreement is perfectly legal and 
not contrary to section 28 of the Contract Act. Vide Shar Rayianlal v. Abduala. 
In Achratlal Kesavlal Metha & Co. v. Vijayam & Co.?, Madhavan Nair, J., observed 
thus : i 

“ Where there are two courts both of which would normally have jurisdiction to try the suit, 
I do not sce why the parties should not be allowed to agree among themselves that a suit should 
be brəught in one of those courts and not in the other.” 

The learned Judge pointed out such an agreement would not be contrary 
to the provisions of section 28 of the Contract Act because the party is not thereby 
resiricted absolutely from enforcing his rights under or in respect of, the contract by 
the usual legal proceedings in the ordinary tribunals, as the restriction is onl 
partial. The only other reported decision ‘of this Court is that of King, J., in 
Raghavayya v. Vasudevayya Chetty?, where the learned Judge followed the decision 
of M van Nair, J. That learned Judge adverted to the fact that that ruling 
had been followed by other High Courts, for example Calcutta, Bombay and 
Allahabad, and observed that he was not aware that it had ever been dissented 
from. 
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In Naji Abdulla v. G. H. Stamp!, there was a clause in a policy of marine insur- 
ance which provided that all disputes must be referred to in England for settlement 
and no legal proceedings shall be taken to enforce any claim except in England 
where the under-writers, were alone domiciled and carried on business. The 
defendant in a suit on the policy took out an application under the Indian Arbitration 
Act of 1899 praying that all proceedings should be stayed. It was held that there 
was a submission to arbitration and the suit was stayed. Maciend: C.J., made the 
following observations in construing the clause : 


“The question may arise whether the ent in suit was an agreement whereby any party 
thereto was restricted absolutely from enforcing his right under or in respect of the agreement by 
the usual legal proceedings in the ordinary tribunals. oii I doubt very much whether an agreement 
of this nature which merely contracts that one of the two courts, which would have jurisdiction to 


any disputes arising under the agreement, should try such dispute, would come within meaning 
of section 28 of the Indian Contract_ Act.” 


The relevant clause in Lakshmivilas Mills Co. v. Vinayak? was 


“ If any dispute arises in respect of the aforesaid business betweén us under this agreemen 
the same shall be referred to the Bombay High Court or in such Courts in the Town and Island 
Bombay as shall have jurisdiction in the matter.” 


It was held by Bromfield, J., that the clause was not contrary to section 28 of the 
Indian Contract Act because all that the parties had done was to select one of two 
competent tribunal for the disposal of their disputes. The learned Judge. followed 
the ruling in Achratlal Kesavlal Metha & Co. v. Vijayam & Co.® 


In the Allahabad High Court Bajpai, J., in Gopal Das v. Hari Kishan*, followed 
the same principle. The Nagpur High Court has taken the same view. Pollock, J; 
in The National Petroleum Co., Lid. Bombay v. Meghraj and another5, followed the two 


` Madras rulings, the two Bombay rulings and the Allahabad ruling above mentioned. 


In Calcutta too there has never been any rejection of this principle. On the 
other hand, learned Judges accepted it as established beyond doubt. In A. Milton 
& Co. v. Ojha Automobile Engineering'Co.*, without any discussion, Lort Williams, J. "2 
was content to follow the decision in Achratlal Kesavlal Metha & Co. v. Vijayam & Co.8 
In Dhanmal Marwari v. Fankidas Baijnath", the question did not arise in‘ the same 
form as it does here and as it did in the cases cited above. There the effect of one 
of the terms of the contract was to oust the jurisdiction of the only competent Court 
and confer it on another which had no jurisdiction and it was haa by a Division 
Bench (Biswas and Latiful Rahman, JJ.) that such a term could not be enforced. 
Biswas, J., though he thought it was unnecessary to express an opinion on the question 
was clearly i inclined to the view that where jurisdiction is vested in either of two 
Courts, parties may be allowed, by agreement, to provide that all suits should be 
brought in one of such Courts and not in the other. In his opinion such an agree- 
ment being only a partial restriction of the rights of the parties under the ordinary 
law may not be hit by section 28 of the Contract Act. The other learned Judge 
expressed his definite agreement with the view taken in Achratlal Kesavlal Metha & Co. 
v. Vijayam. & Co.3. - 


A peculiar view of a , clause like that in question was taken by Gentle, J., as he 
then was in Ramnicklal v. Vivekanand Mills Co., Lid.®. A clause in the contract 
provided that any dispute arising under the contract could only be decided in the 
Court of Ahmedabad. By the said contract A agreed to sell, and B to buy certain 
textiles. On 11th May, 1943, B instituted a suit in the High Court at Calcutta 

iming damages for non-delivery. A in his written statement pleaded that the 
Court had no jurisdiction because of the said clause. On 16th December, 1943, 
A instituted in his turn a suit in the Court of the first class Subordinate Judge of 
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Ahmedabad, claiming damages from B. On 11th March, 1944, B filed an appli- 
‘cation in the Calcutta Court seeking an injunction restraining A from prosecuting 
the Ahmedabad suit until a final determination of the Calcutta suit. <A, the 
«defendant in the suit, raised an objection that the Calcutta Court had no juris- 
‘diction, but the learned Judge held that the Calcutta Court had jurisdiction to 
-entertain the suit in spite of the clause in the contract. At the same time he came 
to the conclusion that B’s application to prevent A from prosecuting his suit in the 
Ahmedabad Court must fail. The learned Judge threw out a suggestion that B 
-could apply under section 10 of the Code of Civil Procedure to the Ahmedabad 
Court for a stay of A’s suit. The learned Judge had no hesitation in overruling 
‘the contention raised on behalf of the plaintiff before him that the clause in the 
‘contract was contrary to section 28 of the Indian Contract Act. He said : 


“ There is nothing contrary to law in an agreement that the disputes between the parties shall 
be tried by one Court rather than by the other and such-agreement does not offend the section. In 
my opinion clause 5 of the contract is not void.” 


But the learned Judge was of opinion that the effect of the clause was a submission 
to arbitration under the Arbitration Act, the chosen tribunal being the Ahmedabad 
Court and therefore when one of two Courts each having jurisdiction is the chosen 
‘tribunal, the jurisdiction of the other Court is not ousted but it is subject to the 
-exercise of the powers in section 34 of the Arbitration Act.- In the case before him, 
-as there was no application for stay of proceedings under that section, it was dis- 
missed. The learned Judge’s opinion was based almost entirely on certain deci- 
-sions of the Courts in England and one decision of the High Court at Bombay to 
which reference has already been made, viz., Haji Abdulla v. G. R. Stamp). All 
these decisions related to contracts in which the parties had agreed upon foreign 
Courts to decide disputes arising out of their contracts. Gentle, J., assumed that 
there was no difference in principle, whether the chosen Court is a foreign Court 
-or both Courts are of the same country. With great respect to him we do not agree. 
When the chosen forum is a foreign Court, there is also the consequent implication 
, that the rights under the contract would be determined by the rules of law prevailing 
‘in the foreign country. In one of the cases referred to by Gentle, J., viz., Austrian 
Lloyd Steamship Company v. Gresham Life Assurance Society, Ltd.*,- the contention of 
Haldane, K.C., in respect of a clause which provided that for all disputes which 
may arise out of the contract of insurance all the parties agreed to submit to the juris- 
-diction of the Court of Budapest having jurisdiction in such matters, was that the 
“object of that clause was that the law of Hungary should govern the contract as 
presumably the Hungarian Courts would only administer that law. This conten- 
ition was accepted. i 


In Chifty on contracts, twentieth edition, page 161 this decision is cited as an 
instance where parties provided in the contract itself for the law which is to govern it. 
‘The learned Judge overlooked the fact that the judgment of a foreign Court does 
not stand on the same footing as the judgment of one of the Courts in India. A 
+decree will have to,be again obtained in a Court in India on the foreign judgment. 
If this is borne in mind, it becomes easy to understand why the English decisions 
treat the term in a contract providing for reference of disputes to a foreign Court 
-as a submission to arbitration. We therefore respectfully dissent from the decision 
‘of Gentle, J., in this respect. 


A Full Bench of the Lahore High Court reviewed all the relevant decisions on 
this point in Musaji Lakman Fi v. Durga Dass? and held that an agreement between 
‘the parties to a contract to the effect that a suit concerning disputes arising between 

them in respect of the contract would be instituted in one of two competent Courts 
is a valid and enforceable agreement and is not void under the provisions of section 28 
‘of the Indian Contract Act. Mahajan, J., who delivered the leading judgment 
ypointed out that there was a considerable body of judicial opinion in support of 
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the said view. Earlier decisions of that Court to the contrary were overruled.. 
The following observations of Abdur Rahman, J., bring out clearly the ratio decidendt 
of the decision : 

“ But in agreeing not to bring suits in one out of the two Courts, both of which were competent 
to try them, parties cannot be said to have contracted out of the jurisdiction vested in that court or 
to deprive it of the jurisdiction which it otherwise possessed (and would continue to possess as lon 
as it could entertain a suit of that kind in accordance with the law in force) but to have deprived’ 
themselves of the right of procceding in that court with a reservation that they would continue to have 
a right to proceed in others which have in law jurisdiction tó try. The parties did not thus deprive 
any court of its inherent or even territorial jurisdiction but themselves of their right of exercising it 
partially in one out of the two or three Courts. Jurisdiction is one thing, right to exercise it another.” 
The only two decisions which learned counsel for the appellant was able to cite 
in support of a contrary view are ys decision of the Judicial Cémmissioner of 
Nagpur in National Petroleum Co. v. Rebellot and (2) a decision of a single Judge 
Henderson, J., in Chittaranjan v. Parul Rani*. In the former case the decision was. 
based on a construction of a clause similar to that in question as a clause ousting the- 
jurisdiction of one of the Courts—a construction which we cannot accept. In 
the latter case the learned Judge took the view that the effect of such an agreement 
was to prevent the parties absolutely from filing a suit in one of the Courts, and so- 
it falls under section 28 of the Contract Act. With respect to the learned Judge 
we think that this is a wrong interpretation of the language of section 28 of the- 
Indian Contract Act. The observations of Abdur Rahman, J., extracted above 
completely answers this objection. 


We have no hesitation in accepting the view taken in the two decisions of this. 
Court in Achratlal Kesavlal Metha & Co. v. Vijayam & Co.3 and Raghavayya v. Vasu- 
devayya Chetty* which has been accepted by ost all the Courts in this country. 
We held that clause 8 of the suit contracts is not void as one falling within the- 
mischief of section 28 of the Contract Act. 


Learned counsel for the appellants next contended that the clause was void 
as being against public policy because it restricts the jurisdiction of Courts. No 
authority was cited by him in support of his contention except an observation in 
National Petroleum Co. v. Rebellot, viz. : 

: “Tt appears to me that it would be against public policy if the parties ivate agreement 
can oust the jurisdiction of the Courts,” . £ Po P T 

We can do no better than to quote Mahajan, J., in Musaji Lakman fi v. Durga 
Dass* to overrule this contention. At page 288 that learned Judge said : 

“ It may be observed that there is nothing against public policy in an agreement arrived at 
between the parties that where several courts have territorial jurisdiction to hear a case they may 
imit their choice to one of those courts so long as the case is heard by a competent court which has. 
urisdiction in every way to hear it. There is nothing in public policy which dictates that, because 

ther Courts can also hear the same and because they cannot hear itin view of the agreement, 
hat is a matter against public policy.” . . 

The next argument on behalf of the appellants was that the clause was void 
for uncertainty under section 29 of the Contract Act. The uncertainty is supposed 
to arise from the fact that the registereed office of the defendant company is at 
Kanpur while the mills are in Majhaulia. A glance at the contract will show what 
was meant by the parties. The seller’s address is given as Majhaulia and the 
Court of seller’s jurisdiction must be held to be the Court which would have juris- 
diction to decide a dispute which arises at Majhaulia. We hold that clause 8 of 
the suit contracts is not void on this ground. 


Mr. Azizuddin for the appellants also contended that the defendant must be 
deemed to have waived the objection to the jurisdiction of this Court. His conten- 
tion is founded on the following facts, viz., that the defendant filed a vakalat and 
an application for extension of time to file the written statement. There is no 
substance in this contention because, as already mentioned, the defendant entered 
ee) Oe Ee Celene ant. er 
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appearance under protest and filed the applications for revoking the leave before he 
filed any written statement pleading on the merits. 


There is one other argument of Mr. Azizuddin which we are unable to follow, 
viz., that that part of clause 8 which provides for institution of a suit in the Court 
of the seller’s jurisdiction comes into force only on failure of arbitration and as 
there has been no attempt at arbitration that provision cannot be relied upon. 
If the argument is that a suit cannot be instituted unless there has been an attempt 
at arbitration, then logically the present suits must fail on that ground and we L 
not think Mr. Azizuddin mended. to say this. There is nothing in this contention. 


We entirely agree with the reasoning and conclusion of Rajagopalan, J. and 
dismiss the appeals with costs. 
R.M. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRENT :—MR. Justice RAMASWAMI. 
Katavath Mammu Kutti and others .. Appellants* 


D. 


Pathinharayil Cheria Chathu Kump and others .. Respondents. 


Malabar Tenancy Act (XIV of 1930 as amended by Act XXIV of 1945) and Act AXXIL of 1951, 
section 20—Scope of—Kanom—Nature of—Rights of Kanomdar. 25 

A kanom is an anomalous mortgage within the meaning of section 98 of the Transfer of Property 
Act (IV of 1882) to which the doctrine of clog on redemption would apply, although a contract to 
grant a kanom has been held to be capable of specific performance. It is generally understood 
as an estate or tenure in land for the purpose of occupation, cultivation and improvement in 
which the kanomdar has a substantial interest. The contract of kanom 1s substantially an agree- 
ment by one party, in consideration of receipt of a sum of money from the other, to place real property 
in possession of that other for a period of twelve years. It is a combination of both a mortgage and 
a lease and whether a kanom be a mortgage or a lease a kanomdar is entitled to the rights of both a 
tenant and a mortgagee. A transaction which otherwise fulfils the requirements of a kanom as defined in 
section 3 (1) of the Act does not cease to be a kanom simply becaiise the renewal fee calculated accord- 
ing to the provisions of the Act come to nothing. The right of certain classes of tenants like kanom- 
dars to fixity of tenure is concluded in the case of a kanomdar whose kanartham exceeds in South 
Malabar sixty per cent. of the value of jenmi’s rights in the holding and in other places (North Mala- 
bar) 40 per cent. of the value of such rights. Section 20 of the Act enumerates the grounds for evic- 
tion of a kanomdar. They cannot be evicted on grounds other than those falling within the range of 
the circumstances mentioned in this section. The grounds may be grouped under three classes, those 
involving misconduct on the part of the tenant under one class, those which are personal to the land- 
lord which term will embrace a Hindu Idol or Institution like a Devaswom, under another class 
and the residuary ground under a separate class by itself. The section also enumerates the require- 
ments which will have to be made out by a landlord to the satisfaction of the Court in order to benefit 
by the concession shown to him under clause 5. Under the clause as it stands the Jenmi has to prove 
that he needs his holding bona fide for the purpose of raising crops or other produce for his own main- 
tenance or for that of any member of his family tarwad, tavazhi, etc. The word ‘needs’ was deliber- 
ately replaced by the word ‘requires’ by the Amending Act of 1945. The Court is not bound to decree 
a suit on the Jenmi’s statement that he needs the land for his own cultivation. On the other hand 
the Court is bound to go into the matter and find out whether the Jenmi genuinely requires the land 
for his own cultivation. ' 

Applying these principles it was held on the evidence that (i).the kanom is a mortgage and 
therefore the kanomdar is not entitled to fixity of tenure and his eviction has to be ordered. (i) 
There was no agreement to renew the kanom and (iii) the Jenmi required the holding bona fide for 
personal cultivation as‘contemplated under the amended clause 5 of section 20.] 


Case-law fully discussed. . 

Appeal against the decree of the District Court of North Malabar in Appeal 
Suit No. 12 of 1946, preferred against the decree of the Court of the District Munsiff 
of Badagara in Original Suit No. 763 of 1944. 

K. Kuttikrishna Menon and V. Balakrishna Eradi for Appellants. 

V. P. Gopalan Nambiyar for Respondents. 

The Court delivered the following 


Jupement.—This is a second appeal preferred against the decree and judgment 
of the learned District Judge of North Malabar in A. S. No. 12 of 1946, reversing 
a a ES 
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the decree and judgment»: he learned District Munsiff of Badagara in O. S. No. 
763 of 1944. Š 

The suit property belonged in jenm to one Koiloth tarwad. This property 
along with another property was granted on a kanomof Rs. 1,600 to the rst defen- 
dant’s father one Krishnan Nambudiri by the then karnavan and the other members 
of the Koiloth tarwad. Ex. P-1 is the marupat executed by Krishnan Nambudiri 
to the Koiloth tarwad. Subsequently there was a partition karar in this Koiloth 
tarwad by which the tarwad got divided into two tavazhis known as Koiloth and 
Kuningat. The properties included in the marupat Ex. P-1 were equally divided. 
Half the properties and half the kanom were allotted to Koiloth tavazhi and the 
other half to Kuningat tavazhi. The entire rent payable by the 1st defendant’s 
predecessor was 30 edanglis of paddy. The rent also was equally divided between 
the two tavazhis. This karar was in 1922. Subsequent to this karar the pro- 
perties were enjoyed as per the terms of the karar., The suit property was held 
under the Kuningat tavazhi. Krishnan Nambudiri died and his rights passed to the 
ist defendant. 1st defendant in his turn assigned the Rs. 800 kanom and other 
rights over this property to the 2nd defendant as per Ex. D-1 in 1941. So the 
and defendant is the present kanari of the property. While so all the members of 
Kuningat tavazhi who became entitled to the jenm right of this property, assigned 
their interest in this property to the plaintiffs and one Ummerkutt, another brother 
of theirs. This Ummerkutti died and his rights also passed to the plaintiffs. Ex. 
P-2 is the assignment deed in favour of the plaintiffs and Ummerkutt. 


The kanom amount standing saddled on the aforesaid nilam is more than 40 
per cent. of the jenmam value thereof, in accordance with the Malabar Tenancy Act. 
The property mentioned in the plaint schedule, does not come within the ambit 
of the provisions of the Tenancy Act. Yet, if it be found that the jenmam value 
is less than 40 per cent. of the kanom amount, since the aforesaid ‘nilam has been 
purchased in jenmam right, for holding the same in plaintiffs’ possession for their 
direct cultivation and for enjoying the annual income therefrom, it is necessary 
that on that footing also the plaintiffs should secure recovery of possession of the 
aid nilam after eviction. 

The 2nd defendant, who is the kanari, opposes the plaintiffs’ suit on two 
grounds, viz., firstly, that the predecessor karnavan of Kuningat tavazhi one Raman 
Nambiar, has agreed to renew the property to the and defendant and taken a 
manusham of Rs. 15 from him. This agreement is said to be on 20th September, 
1942. ‘The and defendant further says that Raman Nambiar passed a counterfoil 
receipt Ex. D-2 to him for that. According to him he is now holding the property 
by virtue of this agreement as evidenced by Ex. D-2. He is entitled to be in possession 
of the property for a further period of 12 years from 1942. The agreement was 
that the property.was to be renewed on the same terms as Ex. P-1. The 8th 
defendant is the present karnavan of Kuningat tavazhi. The 2nd defendant further 
says that he had told the 8th defendant and also the rst plaintiff about the agree- 
ment to renew and that the plaintiffs are thus not entitled to recover possession as 
they are aware of this agreement before the purchase. Secondly, it is urged in 
paragraph 12 of the written statement that the allegation that the kanom amount 
is in excess of 40 per cent. of the jenm value is not correct and that the allegation 
made that the nilam should be surrendered possession of for personal cultivation 
is also not true, that the plaintiffs are residing two miles away from the said nilam, 
' that they are merchants dealing in stationery, that the demand made that it is 
necessary for direct cultivation is not a bona fide one and that the plaintiffs were not 
cultivators till now. 


The plaintiffs constitute members of a Moplah family living in Badagara and 
who own parambas fetching Rs. 10 per annum two furlongs from the suit pro- 
perty and who realize rents in respect of certain other items of properties which 
they have leased out to tenants who cannot be evicted, amounting to Rs. 230 per 
annum and who run a lorry along with one Kunhiram to transport goods to a mill 
owned by this Kunhiram and which is naturally a fluctuating income between 
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Rs. 35 to Rs. 45 a month and who run a stationery and cutlery shop in Badagara 
town which is said to fetch according to the learned District Munsiff about Rs. 1,100 
per annum and which is alleged to be less by the plaintiffs and which naturally js 
-also likely to be correct because the income from the shop is a fluctuating one 
‘dependent upon so many incalculable circumstances. The family of these plaintiffs 
congists of 13 adults and two children. In Ammalu Kutti Amma v. Ramunni Menon}, 
it was mentioned that the practice of the Courts in calculating maintenance was to 
treat, as a matter of evidence, two minors as equal to an adult. It is a- notorious 
fact that these fertile Moplah families increase in geometrical progression and we do 
not know the additions since 1945. On the other hand, the 2nd defendant is a vakil’s 
‘clerk in Badagara for over a period of 20 years and his house is situated north 
of the plaintiffs’ shop and this and defendant himselfis only a recent assignee 
from the 1st defendant. It is common ground that the suit property is less than 
two miles from the house of both the plaintiffs and the 2nd defendant. 


In order to understand the point in controversy which are two in number 
-on the side of the plaintiffs, viz., that the suit kanom is nota lease but a mortgage 
and therefore does not fall within the purview of the Malabar Tenancy Act, in 
regard to renewals ; and secondly that the lands are required by the plaintiffs 
bona fide for the purpose of raising crops or other produce for their own maintenance 
-and that of the members of their family who have a proprietary or beneficial interest 
in the holding as contemplated by clause (5) of section 20 of the Malabar Tenancy 
Act (XIV of 1930) as amended by Act XXIV of 1945 and two points on the side of 
the 2nd defendant, viz., that there was an agreement to renew the kanom and 
secondly, that the plaintiffs have not shown that they are entitled to get possession 
of the lands for the reasons mentioned in clause (5) of section 20, we must bear in 
mind sections 3, 10, old section 17 (now omitted), sections 20 and 52-A of the 
Malabar Tenancy Act as amended in 1945 and 1951. 


Section 3 Vee to embody the customary incidents of the kanom trans- 
action as settled by usage and judicial decisions. 


The term kanom is used in a variety of senses. It is derived by Dr. Cundert 
from the root kanu (to see) and its primary meaning is given as that which appears 
-or is visible. Hence, it is said to mean visible property or wealth. He defines it 
as (1) possession of the goods, (2) mortgage, (3) loan of money as equivalent for a , 
mortgage, and (4) valuable consideration. In this Act, it is used to denote the 
nature of certain engagement between the parties thereto. It is therefore defined ẹ 
-as the transfer of an interest in land. In Dewan Bahadur (then Sir) M. Krishnan 
Nair’s Bill, it is defined as the consideration paid by the kanomdar for his holding, 
-which in the present Act is called the kanartham. In the Travancore Janmi and 
Kudiyan Regulation, 1071, “ kanom ” is defined as the consideration paid by 
the kanomdar including the value of improvements due to him when a nilam or 
rice land is the subject-matter of the kanom contract, the tenure is called kanom 
Kohu or Ubhayapattam'as every kanom includesa lease also: Neela Kandhan v. 
Ananthanarayana Pattar®, 


No tenures resembling kanoms are to be met with elsewhere also bit the special 
feature in Malabar as pointed out in Sundara Iyer’s Malabar and Aliyasanthana 
Law (Revised by B. Seetharama Rao, 1932, M.L.J. Office, Madras) is that kanom 

‘tenure is the ordinary mode of enjoying land with the territorial magnates so that it 
is regarded in much the same light as leases from year to year elsewhere “ P. 291. ” 
This is not the place for tracing the history of this most interesting tenure and those 

-desirous may consult with profit the 1951 edition of Vol. I of Logan’s Malabar 
Manual by the Superintendent, Government Press, Madras. The customary 
incidents of the kanom transaction as settled by judicial decisions are as follow : 

' The nature of a kanom was discussed by a full Bench of the Madras High Court in 

- Nellayya Varuiath Silpani v. Ashtamurti Nambudiri3, and was thus described by Innes, J.,° 





3. (1880) I.L.R. 3 Mad. 382. 
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with whom the rest òf the Court concurred : In some cases it may be a mere lease, 
a sum being advanced as security for the rent or for proper cultivation, to be repaid 
on the expiry of the term. In other cases, and most frequently it is created as a 
lease by way of mortgage to secure a loan advanced to the Jenmi. Rent is payable 
in the case of every kanom but all kanoms partake also to a certain extent of the 
incidents of a usufructuary mortgage. The mortgagees in all such holdings is 
assumed to be able to derive from the lands placed in his possession enough to pay 
the interests at least to the money advanced the discharge of the principal is not 
immediately contemplated. The holder of the kanom therefore pays himself the 
interest and also pays the government tax either directly or through the landlord. 
The surplus or a certain fixed amount in grain or money is paid to the landlord. 
If, when viewed scientifically it cannot be wholly regarded as a mortgage, it 
certainly cannot be wholly regarded as a lease as undoubtedly the land enures 
as security, if not for the principal at least for the interest of the loan advanced. 
The decisions of our Court have ever since proceeded on the basis that the kanom 
partakes of the nature of both a mortgage and a lease. 

Here to the uninitiated it may be pointed out that the mortgagee is called 
the kanomdar, the mortgagor kanari, the advance kanartham, the kanom deed Ubhaya- 
paitola Karanam, the counter-part granted by the tenant to Jenmi Kychit, copy of 
the kanom deed, Marupattam the balance of attam or rent after deducting mortgage 
interest michavaram or porapadu the nazzer paid at the time of renewal Kekkuli, 
Silakkasu, Manusham, etc. ‘ 

It is now settled that a kanom is an anomalous mortgage within the meaning 
of section 98 of the Transfer of Property Act. Kanna Kurup v. Sankara Varma Rajah! 
to which the doctrine of clog on redemption would apply, although a contract 
to grant a kanom has been held to be capable of specific performance : Unniri 
Kutty v. Narayana Chettiar?. Whether kanom be a mortgage or a lease, a kanomdar 
is entitled to the rights of both a tenant and a mo ee : Narayanan Nambudiripad 
v. Krishna Patter’, It is a transaction which is both a mortgage and a lease and 
there is no profit or use in speaking of a mortgage as partaking of the nature of a 
lease, as if we could have a mortgage with a tinge of flavour ofa lease in it. It has 
been compared to the zuri peshgi lease of Northern India : Meenakshisundara Mudaliar 
v. Rathnaswam Pilla*. Kanom is not really a contract for borrowing or lending 
money but one for land. It is generally understood as an estate or tenure in land 
for the purpose of occupation, cultivation and improvement in which the kanomdar 
has a substantial interest. The present definition steers clear of all difficulties by 
refraining from designating the transaction either as a mortgage or as lease and 
by resting content with the enumeration of its essential incidents. It is on the lines 
of the definition of Mr. Justice Holloway in Vayalil Pudia Madathemmil Moidin 
Kutti Ayissa v. Udaya Varma Valia Rajah’ to the effect that “ the contract of kanom is 
substantially an agreement by one party, in consideration of receipt of a sum of 
money from the other, to place real property in possession of that other for a period 
of twelve years.” This definition has been reiterated in Achayi v. Parameshwaran®. 
Mr. Reid, the District Judge of North Malabar, defined ‘kanom’ as a tenure 
under which the tor received a loan, stipulating that, in consideration of the 
loan, the lender shall take his interest out of the usufruct, and pay a certain rent 
to the grantor and enjoy the property so granted on kanom for a period, which 
if not otherwise expressly defined, is twelve years : Kanara v. Govindan”. In other 
words, a kanom is a combination of both a mortgage and a lease: Valia Kalyani 
v. Krishnan®. A transaction which otherwise fulfils the requirements of a kano 
as defined in section 3 (1) of the Malabar Tenancy Act does not cease to be a Kanoni 
simply because the renewal fee calculated according to the provisions of the Act 
comes to nothing : Kannathazha Pakram v. Puthalath Amina Ummar®. A document 
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‘ontained all the material terms that are generally found in a kanom deed and the 
yarties agreed to one or two terms which are not ordinarily found in a kanom 
leed, as for instance stipulating interest on advance amount paid and the reser- 
‘ation of the right to bring the property to sale in case of non-return of the advance 
mount in time, etc., it was held that the fact that the deed partook the character 
f a ‘mortgage and contained some terms other than those found in the definition 
ofa kanom did not make it any the less a kanom : Madhavi Amma v. Kalatht Sucheela}, 
Mr. Moore thinks that in its origin kanom was an usufructuary mortgage in North 
Malabar while in South Malabar it was a lease. In the famous parliamentary 
“ifth Report, Volume II, page 440, it is stated that it is an easy tenure at an 

ent and that it can be transferred or mortgaged, the land to one and the building 
© another. It is unnecessary to multiply these details to show that a kanom has 
o be considered and treated as a mortgage in certain cases and has to be construed 
«nd treated as a lease in other cases. 


Madras Act XXXIII of 1951 which has amended the Madras Act XIV of 1930 
was completely substituted section 10 for the old section 10 and the provisions 
which were formerly embodied in section 17 has been embodied under 
ection 1g of the amended Act which states that sections 16 to 1g of the sai 
act and the heading “Chapter IV Renewals” shall be omitted. This 
ection 10 starting with the proposition ‘‘ Notwithstanding any contract to 
be contrary, whether entered into before or after the commencement of this Act ” 
ays down that every kanomdar shall have a fixity of tenure in respect of his holding 
nd shall not be evicted therefrom except as provided in this Act and which provi- 
tons are to be found in section 20. Then section 10 contains two provisions, viz., 
hat this right to certain classes of tenants like kanomdars to fixity of tenure is con- 
luded in the case of two categories, viz., tenants of commercial sites where no 
xity of tenure had been acquired before the Amendment Act of 1951 and with 
which we are not concerned here and'secondly, in the case of a kanomdar whose 
anartham exceeds in South Malabar sixty per cent. of the value of the jenmi’s 
«ghts in the holding and in other places (North Malabar 40 per cent. of the value 
such rights). ‘Then the Explanation to the section lays down the principles for 
waluating jenmi’s rights in the holding. The newly added section 52-A by the 
amendment of. 1951 reiterates principles laid down in section 10 for the guidance 
£ the Rent Settlement authorities. The reasons on the basis of which these kanoms 
therein the kanartham exceeds 60 per cent. of the jenmi’s right in the holding in 
uth Malabar and 40 per cent. of the value of the jenmi’s rights in North Malabar 
sre based upon the following reasons pointed out by Mr. C. Govindan Nair in his 
ateresting Commentary on the Malabar Tenancy Act XIV of 1930 (Associated 
ublishers, Ltd., Higginbothams, Madras, 1931) as follows: . 

“ That there is a well-marked distinction between the kanom tenure of North and South Malabar 
"s been recognised by all concerned. They are different in their genesis, growth and development. 
« South Malabar the kanom is a cultivating lease, the kanarthan 1s small compared with the extent 
the holding, the rent reserved is a substantial amount, the transaction is regarded as the creation 
a tenure between a landlord and a tenant and the renewal thereof is the rule. In North Malabar, 
noms are really mortgages, the kanartham is heavy, little or no rent is payable, as the interest 
tite covers the value of the produce, the transaction is regarded as one between a lender and borrower 
shout any notion of tenancy or tenure attached to it and the adherence to the twelve years’ term and 
= exaction of renewal fees every twelve years is the exception and not the rule. Dewan Bahadur 
men Sir) Krishnan Nair, therefore, excluded kanams of North Malabar altogether from the scope of 
« Bill. The Raghavayya Committee considered it to be a wrong way of dealing with the situation 
there were similar kanamas in the nature of mortgages in South Malabar also. According to the 
—mmittee, thel ogical method was to exclude from the scope of legislation all kanoms which are essen- 
y mortgages, whether in North or South Malabar. The Committee, therefore, recommended 
+ exclusion of all kanoms wherein the kanartham exceeded 60 per cent. of the junmam value of the 
ding both in North and South Malabar on the basis that the proportion of 60 cent. indicated 
eal security under section 66 of the Transfer of Property Act. The Legislative Council considered 
at some discrimination was necessary and hence varied the percentage in the two districts.” 

Section 20 enumerates the grounds for eviction of a kanomdar. They cannot 

+ evicted on grounds other than those falling within the range of the circum- 
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stances’ mentioned in ‘this section. The grounds may be grouped under three 

classes, those involving misconduct on the part of the tenant under one class, those- 
which are personal to the Jandlord which term will embrace a Hindu idol’ 
or institution like a Devaswom (Choznt v. Parameswaram1) under another 
class and the residuary ground under a separate class by itself. The grounds. 
specified in classes (1), (2) and (4) of section 20 fall under the first class, those set 
out in classes (5) and (6) fall under the second class and thegrounds mentioned in 
clause (3) of the old section 20 of the Malabar Tenancy Act (XIV of 1930) consti- 
tute the third class. The Amendment Act XX XIII of 1951 states in section 20, 
clause (2) that clause (3) of the said Act, viz., “ that the periodofthe . . 
kanom has expired and no renewal has been obtained ” shall be omitted. The 
Amendment Act also states that in clause (5) the words “and there has been no- 
renewal ” shall be omitted. In other ra clause (5) ofsection 20 stands as. 
follows : 

“ That the period of the............ kanom..........4. has expired and there has been no- 
renewal and the. landlord needs the holding Gona fide for the purpose of raising crops or other 
produce for his own maintenance or for that of any member of his family or tarwad òr tavazhi 
who has a proprietary and beneficial interest in the holding ”. 

The grounds for eviction, under section 20 as amended in 1945 may be briefly 
ae under the heads (i) forfeiture and (ii) bona fide requirements. The land- 

can enforce eviction on the first set of grounds at any time, even during the 
subsistence of the tenure, while he can avail himself of the other grounds only after 
the period of kanom had expired. Under the first set of grounds there is no restraint 
on the powers of alienation of the landlord on resumption of the lands by him ; 
nor is there! any obligation on him to use the lands himself in any particular case. 
But under the second set of grounds, eviction is subject to the tenant’s right to 
restoration on alienation or non-user as provided for in section 21. Under all, 
these grounds the eviction will be in respect of the entire holding except in the case 
of eviction based on clauses (4) and (6) where it will be confined to the portion 
encroached upon or bona fide required by the landlord. In order to entitle the 
landlord to evict the tenant under clause (5) three conditions should be fulfilled, 
viz., (i) that the period of the kanom has exprired ; (ii) that there has been no 
renewal ; and (iii) that the landlord bona fide requires ‘the holding for the cultivation 
of himself or of his own family. This third condition, viz., the landlord needing 
the holding bona a is in reality a ground for denying the right ae renewal to a 
tenant. 

The terms of section 20 quite clearly prohibit any suit being breik for eviction 
of a kanomdar except on any of the grounds specified therein, quite irrespective 
of any contract or bargain between the parties. Itis clear that the Act was intended 
to supersede the customary and contractual rights, liabilities and. incidents pertain- 
ing to the various forms of land tenure prevailing in the district to the extent to 
which such rights, liabilities and customs ran counter to the provisions enacted 
therein : Chandu v. Sankaran?. The language employed by section 20 of the Malabar 
Tenancy Act is plain and peremptory, and prohibits a suit for eviction being 
instituted except on one or more of the several grounds specified in that section. 
There are no words in it showin wing an intention on the part of the legislature to save 
contracts entered into before or after the Act. Consequently a contract between the 
landlord and the tenant entered into before the Act and conferring a right of eviction on 
grounds other than those enumerated in section 20 cannot be enforced at the instance 
of the landlord : Chandu v. Sankaran*. In other words, the suit for eviction might - 
be instituted on all or any of the grounds specified in this section. But a party 
will not naturally however be permitted to fight out the case on a ground different 
from that put forward by him. In this connection two decisions of single Judges 
of this. Court have been brought to my notice by the learned advocate for the res- 
pondent. In Amma Amma v. Kunnapadi Kalan®, Yahya Ali, J., held without giving 
any reason, that where in a case falling within the category of cases covered by 
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out as follows : 

“I agree with Mr. Kuttikris 
or located. I find it stated in one of the comm 
ifter the Bill had left the Select Committee. Tha explains why they were put ın the part- 
cular form and place, in which they are now found in the Act. It would perhaps have been more 
\ppropriate if the Act had provided that the landlord’s bona fide requirements be an answer to- 
he tenant’s application for renewal, instead of tacking on that requirement in the provisions dealing 
vith the right to eject. On the language of section 23 Mr. Kuttikrishna Menon is justified in sayin 
hat once a landlord alleges an intention to put forward a case under any clause other than clause (3 
of section 20, the Court has no option but to dismiss the tenant’s application for renewal. In inter- 
reting section 23 also, it must be remembered that clauses (5) and 6) to section 20 were inserted at 
ı later stage and the necessity for making corresponding modifications in section 23 might have been 
ost sight of. The Act has proceéded on the footing that the other grounds of eviction will only be 
lleged at a date when the tenancy had not expired and therefore provided that if such allegation 
s made, the application for renewal shall be dismissed. It did not contemplate a case where both 
he grounds of eviction may co-exist. If in a case where both the grounds other than the expiry of 
ime have not been substantiated, the result is that the Court will have to deal with the case only on 
he footing of a claim based on expiry of time and immediately the tenant’s right to apply under 
ections 22 and 29 will have to be dealt with as if no other ground existed. This seems to me the only 
vay in which I can reconcile the various provisions ofthe Act and give reasonable effect to its scheme.” 


In other words, we have to examine both the aspects of the case here as pointed out 
by Varadachamar, J. 7 


The other important question which arises from section 20 is the requirements 
which will have to be made out by a landlord to the satisfaction of the Court (Subba-- 
ayan Chettiar v. Amir Mohidin Rowther*) in order to benefit by the concession shown 
o him under clause (5). Originally in the Malabar Tenancy Act of 1930 the words. 
ised were “ the landlord requires the holding bona fide for his own cultivation or for 
hat of any member of his family or tarwad or tavazhi who has a proprietary and 
yeneficial interest therein”. The word “requires” .was construed in three - 
lecisions of this Court. In Rama Nayar v. Kasavan Embarandi® Venkataramana 

0, J., held that a mere desire on the part of the landlord to have the 
nd for his own cultivation even if bona fide is not enough. The learned 
dge said that in coming to a conclusion on the question of the landlord’s need 
ing bona fide, the Court should in each case consider: whether the circumstances 

such that the land must be restored to the landlord for his own cultivation or- 














I1. (1949) 2 M.L.J. 399. 4. Nene r M.L.J. 222. 
2. (1949) 1 M.L.J. 94. 5. (1941) 2 M.L.J. 456 (footnote.) 
gj. AIR. 1937 Mad. 795. 


| 


es to CUulTIVaTe=ayyy 
from Venkata- 
efference of opinion 
the subject-matter of the Bench 
The Bench held that the 
words mean that the landlord should have a genuine intention to cultivate the land 
and not that he should show a real need to do so and approved Achuthan v. Katheejt 
Bi? and disapproved Raman Nayar v. Kesavan Embrandri*, ‘Therefore, when the 
Malabar Tenancy Act came to be amended by the Second Amendment Act XXIV 
of 1945 the word “ needs” was replaced by the word “ requires” and in effect 
restored the interpretation of Venkataramana Rao, J. There can be no doubt 
that under the present amended clause (5) the Jenmi has to prove that he needs 
this holding bona fide for the purpose of raising crops or other produce for his own 
maintenance or for that of any member of his family tarwad, thavazhi, etc. The 
Court is not bound to decree the suit on the jenmi’s statement that he needs the 
land for his own cultivation. On the other hand, the Court is bound to go into the 
matter and find out whether the jenmi genuinely requires the land for his own 
cultivation. The Court has to take into consideration all the relevant circum- 
stances placed before it : Subbarayan Chettiar v. Ammer Moddin®, But in construing 
the circumstances, the Court must be fair both to the jenmi as well as to the kanom- 
dar. The Court must bear in mind that the object of this provision is twofold, viz., 
to prevent absentee landlordism and rack-renting and secondly, that the landlords 
should be encouraged to go in for self-cultivation and put into their lands their 
-skill, energy and funds and maintain tkezngelves without unnecessarily depending 
upon the State for providing them with'2%tuus and multiply the progressive landed 
gentry personally cultivating the lands. Therefore the relevant circumstances 
which would have to be examined by a Court in cases of this nature would be 
on some such lines as follows : What are the needs in the way of physical require- 
ments of foodstuff of the persons who want to go in for personal cultivation ; where 
-do they live, viz., far away from the lands or near the lands; have they the intention 
and the opportunity to go in for personal cultivation or is it merely a device to take - 
the lands from X and give it to Yata enhanced rental ; have they other supple- 
mentary sources of livelihood which would completely absorb their energies and 
make this declaration to cultivate personally lands a mere pretence whether the 
holding required is far in excess of their requirements or do they own other landed 
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properties on which they can raise their crops or other produce for their main- 

tenance. What is essential is that the Court must be satisfied that the landlord 

honestly and genuinely requires the holding for the stated purposes and that he is 

not actuated by any indirect or ulterior motive. Mathunsa Rowthan v. Apsa Bin}. 

There is a general presumption in favour of bona fides and against misconduct of all, 
kinds. In the ordinary transactions of life fairness and honesty are presumed ; 

(Savlappa v. Devchand?. But in view of the specific provisions in these clauses 

entitling the landlord to evict only in the case of bona fide requirements affirmative 

proof by the landlord is necessary. This does not mean that we should attribute - 
a “double dose of the original sin” to all jenmis and scan their ostensible needs with 

such suspicion, illiberality and meticulousness as to render this option given to the 

landlord quite illusory. Courts administering this section’ should bear in mind 

the wise words of Justice Pandalai that the new measure is intended to bring happi- 

ness and contentment to bath jenmis and intermediaries and this depends on the 

good will of all the parties including the Court (Preface to Govinda Nair’s Malabar 

Tenancy Act). 


Bearing these principles in mind let us examine the facts of this case in regard 
to the three grounds put forward by both the parties viz., that this kanom is a mort- 
gage and therefore the kanomdar is fot entitled to fixity of tenure and his eviction 

as to be ordered ; and secondly, that there is an agreement to renew which if true 
would naturally be binding upon the jenmi and disentitle him to the eviction asked 
for ; and thirdly, whether the jenmi requires this holding for bona fide personal 
cultivation as contemplated under the amended clause (5) a section 20. 


Point 1.—I have already reproduced the contention of the plaintiffs in the 
plaint and the denial of the 2nd defendant in the written statement and it ‘now - 
remains for me to deal’with the proof of the same. It has been elicited from the 
ist plaintiff in cross-examination as follows : : 

“ The jenm value was fixed at Rs. 1,800 out of which kanom was Rs. 800. Out of the 


. balance, Rs. 1,000, Rs. 304 was reserved with me for paying off a mort ge due to Gopalan Nair. 
Rs. 696 was paid in cash towaids jenm value. Rs. 100 was paid towards arrears of rent.” 


This matter has not been pursued further and there can be no doubt that the tst 
laintiff’s statement stands uncontradicted. The 2nd defendant on the other 
and has not stated one word in support of the contention advanced by him in the 

itten statement obviously because he had no legs to stand upon. The learned 

District Munsif Sri T. Sankaranarayana Menon has found that this is a case where 

the kanom exceeds 40 per cent. of the jenmi’s right in the property and bases his 

conclusion upon ithe one significant circumstance that the 2nd defendant did 

not apply for the renewal of the kanom in respect of this property even though 

he set up an agreement for renewal, If the kanom did not exceed 40 per cent. 
of the jenmi’s right, the 2nd defendant who is a vakil’s clerk and who knows all 
about the intricacies of the Malabar Tenancy Act would have applied for renewal. 

The learned District Judge considered that the finding of the learned District 

Munsif was based upon an inadequate appreciation of the evidence and called for 

a fresh finding in regard to the plaintiffs needing the land for bona fide cultivation. 

The learned District Munsif who submitted the finding viz., Sri K. N) Padmanabhan 

Nayar pertinently pointed out in paragraph 2 of his finding that in this case it has 

been clearly shown that the kanom amount exceeded 40 per cent. of the jenmi’s, 

rights but that in view of the terms of the directions of the learned District Judge 
he was not concerned with this aspect of the matter. On hearing the appeal the 
learned District Judge made no reference to the evidence elicited from the rst 
plaintiff in cross examination and the utter absence of any evidence on the side of 
the defendants but stated that the 2nd defendant might have other reasons for not: 
asking for a renewal, which the and defendant himself did not vouchsafe because 
the 2nd defendant’s case throughout was an agreement to renew which was found 
to be wholly false by both the Courts, and that the prices prevailing in 1930 should 
a a a ae a a a aŘiħăe 
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have formed ‘the subject of evidence and which is meaningless in view of the un- 
contradicted statement of the 1st plaintiff eligited in cross-examination. Therefore, 
I have no hesitation in setting aside this fincfg of the learned District Judge, and 
restoring the finding of the learned District-eAunsif that the kanartham exceeded 
40 per cent. of the jenmi’s right in this case x°d therefore this kanom is a morian. 
in regard to which the kanomdar cannot claim fixity of tenure. Thè appeal should 
have been dismissed on this short point alone. 


Point 2—The agreement to renew has been exhaustively examined by the 
learned District Munsif in paragraphs 14 to 18 of his judgment (pages 3 to 7 of the 
printed Judgment and he came to the conclusion that the agreement to renew set 

p by the 2nd defendant was not true. The learned District Judge did not upset 
this fading: Therefore, in both the lower Courts this plea of the 2nd defendant 
has failed. I am bound by this finding of fact. Point 2 is decided against the 
and defendant. 


Point 3.—The following circumstances clearly show that the jenmi has proved 
to the hilt that he needs the holding bona fide for the purpose of raising crops or 
other produce for his cwn maintenance and the members of his family. This 
property has been purchased by these plaintiffs only for the purpose of raising 
foodstuffs like paddy and tapioca for the raising of which this holding is well 
suited. Secondly, this family consists of 13 adults and two children who require 
in a deficit area like Malabar rice and tapioca for their food. It cannot be 
disputed that the entire produce which, can be raised upon this holding will be 
less than the total requirements of this .entire family, multiplying year after 
year. Thirdly, the plaintiffs live within two miles of the land and own a 
Paramba within two furlongs of this land and it is their intention, if they 
recovered possession of this holding to live on. the Pararhba and attend to the 
cultivation of these lands personally. Fourthly, they have been cultivating these 
lands for three years after they obtained a decree in the trial Court and before 
it was upset by the learned District Judge. Thus the plaintiffs have had a trial 
run as personal cultivators and have acquitted themselves creditably. Fifthly, the 
othes sources of income pointed out, apart from being irrelevant for the purpose 
of construing the section by themselves, are inadequate for maintaining this family 
consisting of 15 people. On the other hand, if the plaintiffs cultivated the hold- 
ing they would provide themselves with food which is their main requirement 
and for their menchelavu could indent upon the other sources of income which 
under all heads, allowing for fluctuation, would be less than Rs. 1,000 per 
annum. This sum divided by 15 Would not make a brave show. In cons- 
truing the word “ maintenance”? we cannot only think of food because in 
regard to Malabar the term “maintenance” has been construed in several 
judicial decisions as including not only the bare necessities of life but also 
what is usually called in Malayalam as menchelavu or extra ‘expenses. 
The term “maintenance” has been held to include the reasonable and 
legitimate expenses of medical treatment, marriages, pilgrimages, defence jn 
criminal cases, etc. (Govinda Nair v. Kunjan Nairt; -Parvatt v. Kumaran? ; 
Ammalu Kutti v. Ramunm Menon? ; Valia Konekkal v. Lakshmi Nattiyoort; Devaraja 
v. Seshappa®. Recently Chandra Reddi, J., in Mariyam Umma v. Kayyat Anderman 
S. A. No 1939 of 1948 held thatin construing what is the quantum of main- 
tenance needed under section 20 several factors like the status of the parties, 
the necessities and rights of the members and the mode of living, etc., should be 
taken into consideration, vide Ekradeshwari Bahuasin v. Homeshwar Singh®. ‘The 
and defendant in this case need not be pictured to be a tiller of the soil sought 
to be deprived of his means of livelihood, viz., toiling and moiling and earnm 
his livelihood by the sweat of his brow and who are the class of persons contemplat 
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under the Malabar Tenancy Act, but a vakil’s clerk of 20 years’ standing living 
in Badagara just north of the plaintiffs’ shop and eking out his livelihood not with 
the plough but with the pen. The only soil which he has cultivated is paper and 
the only irrigation to which he is accustomed is with ink and the only seeds he 
has sewn are the seeds of litigation. Over and above all, if we take into consi- 
deration the extranequs circumstances mentioned by the learned District Judge 
we would be making the Malabar Tenancy Act the instrument for creating new 
varnas in the already varna-ridden Malabar because the net result would be 
once a cobbler albeit a successful cobbler, he must stick to his last. For instance, 
if we are to apply the tests of the learned District Judge, a cobbler living in Badagara 
and who owns a couple of acres of lands and wants to cultivate it, if he happens 
to be a lazy, idle and unthriving cobbler he would be allowed and if he happens 
to be an industrious and intelligent and thriving cobbler he would forever be 
excluded from cultivating his lands. This is really creating with a vengeance 
varnas of our own and we would be even offending the principles of the Consti- 
tution of India regarding the freedom to practice, the trades and professions one 
wants to do and the wise restraints which the Malabar Tenancy Act wants to place 
upon absentee and rack-renting landlords, which would constitute legitimate 
restraints, would become illegitimate restraints and the provisions themselves 
ulira vires of the Constitution. . 


I set aside without hesitation the finding of the learned District Judge as 
thoroughly perverse and restore the finding of the learned District Munsif and 
find issue 1 in favour of the plaintiff. 


In the result, the appeal is allowed and the decree and judgment of the learned 
District Judge are set aside and those of the learned District Munsif are restored 
with costs throughout. ? 


No leave, / 
VBS, AO ER Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT, :—MR. Justice PANCHAPAKESA AYYAR, 
U. R. M. M. S. S. Subramanian Chettiar and others «© Petitioners. * 
Civil Procedure Code (V of 1908), Order 26, rule 4—Commission issued for examination of defendant in 
a suit—Resident—Meaning of—Examination of—Costs of commission. 
On the question, whether an order issuing a commission for examination of a defendant to 


a suit on commission because of the defendant’s residing in Malaya for more than a year before filing 
of the suit, was irregular for reasons stated by the petitioner in his petition. 


Held, (1)that the person to be examined being a defendant to the suit would not be a ground for 
rejecting the application for examination on commission. On the other hand a commission can 
be issued under the Civil Procedure Code for examination of ‘ any person’ including a defendant. 

(2) It was no ground for rejecting an application for such commission examination, to say 
the case was one of misappropriation of funds demanding of a Judge to observe the demeanour of 
the witness personally. ‘Demeanour’ is not so important as to fake away the right of a party to 
be examined on commission under the Civil Procedure Code. 

(3) ‘ Resident’ should not be taken to mean ‘ permanently resident’ as to exclude the appli- 
cation K. commission examination to one residing for more than six months beyond the limits of the 
jurisdiction of the Court. The Civil Procedure Code does not use the word ‘ permanently resident’, 


-~ (4) There can be no eommon rule as to costs in cases of commission examination. Each 
case has to be decided on its own merits. 


Ve iri A . The Hindu Religious Endowments Board, Madras, M.L.J. :LLR. 
i a i eea eligious oar as, (1949) 1 J. 505 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Devakettai, ` 
dated 16th September, 1953 and made in I.A. No. 519 of 1953, in O.S. No. 8 of 


1953. 
“CG. R. P. No. rgar of 1959. 
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K. Krishnaswami Ayyangar and N. C. Raghavachari for Petitioners. 
The Court delivered the following 


Jupcment.—This is a petition filed for revising and setting aside the order of 
the Additional Subordinate Judge of Devakottai, directing a commission to issue 
for examining the defendant, Vinaitheerthan Chettiar, in O.S. No. 8 of 1943 on 
his file. The learned Additional Subordinate Judge allowed the petition on the 
ground that the defendant had gone to Alor Star, Kedan State, Malaya, and would 
not be returning for a year, and place where he was “ resident” was more than 
200 miles from the court premises. 


The learned counsel for the plaintiffs-petitioners urged seven reasons for hold- 
ing that the order passed by the learned Subordinate Judge was an irregular exercise 
of his discretion, and ought to be set aside as illegal and as causing a material failure 
of justice. The first was that the defendant went away to Malaya knowing that 
the plaintiffs would file the suit : but the defendant, on the other hand, alleged 
that the plaintiffs had filed the suit knowing that-he had gone to Malaya. Mr. 
Krishnaswami Ayyangar, for the petitioners, conceded that it is very difficult to 
find out which version is correct. So, this contention fails. 


The second was that the person to be examined was a party, and a defendant, 
and, so, a commission should not have been issued. I cannot agree. A commission 


can be issued under the Civil Procedure Code, for the examination of “ any 
person ”, including a defendant. 


The third was that it was a case of misappropriation which had been set up 
in the plaint, and, so, it was necessary to examine the man in Court so that the Court 
may observe his demeanour. I cannot agree that this would. exclude the juris- 
diction of the Court for issuing the commission. In all cases where a commission 
is issued, the Court cannot observe the demeanour of a witness. The value of 
“ Demeanour ” has been too much emphasized ; demeanour is one of those subtle 
things which are important only when the evidence is evenly balanced. It also 
gives no opportunity for either side to cross-examine the Judge who observes the 
demeanour of the witness and acts on it. So, it is one of those medieval reliefs, 
which, though they have some value, are not so important, as to take away the 
rights under the Civil Procedure Code to issue a commission in deserving cases 
like this. 

The fourth contention was that the defendant had gone to Malaya only for a 
year, and that this is a suit of 1953, and the Devakottai Sub-Court is not likely to 
dispose of the suit in less than two years, and, so, there was no hurry to get ready 
with the evidence of the defendant by issuing a commission. I cannot agree. 
Suits are piling up in the higher Courts in this country at such a terrific rate that all 
Governments and High Courts and other well-wishers of justice are flabbergasted. 
I cannot presume that the Devakottai Sub-Court will take a minimum of two years 
to dispose of this or any other suit. If it does, the delay caused by lack of issuing 
this commission will be only added on to the two years. So, this ground cannot be 
agreed to. i ; 

The fifth was that the plaintiffs had already engaged an advocate here and would 
have to incur additional expenditure by engaging an advocate in Malaya to cross- 
examine this individual as this advocate may not go over there for that purpose. 
The plaintiffs filed the suit when the defendant had gone to Malaya, and knowing 
that he had gone to Malaya. They engaged an advocate here, no doubt, but that 
was because most suits filed in Sub-Courts are filed through advocates, and parties 
do not generally file the suits themselves. Having brought on this state of things 
by their own act, they cannot complain. 

The sixth: contention was that the defendant cannot be said to be “ resident ” 

< resident ” beyond the .local limits of the jurisdiction of the lower 
year. Now, “resident” in my opinion, cannot 
and shoul: rmanently resident”. Of course, a man who 
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casually makes a flying visit to Malaya for 10 or 20 days may not come under the 

expression ‘‘ resident ” in the Civil Procedure Code in this context. But a witness 

who is in Malaya and is proved to be likely to remain there for more than six months- 
must be held to be “ resident ” in that place. The Civil Procedure Code does not 
say “ permanently resident ” and I am satisfied that the Legislature knew that if 
they meant to say “ permanently resident ” they should have used that phrase. 


The last contention was that at least Rs. 1,000 should have been given by the 
lower Court as compensation to the petitioners from the defendant when the com- 
mission was issued, as was done, by Mookerjee’and Panton, JJ., in Sarat Kumar v. 
Ram Chandra’. I cannot agree. Every case has to be decided on its own facts, 
and appropriate orders passed in each case there is no such thing as applying a 
common rule of costs to all cases of commission. In that particular case, the learned 
Judges found that the order issuing the commission amounted to a wrong exercise 
of the discretion by the lower Court. They themselves stated that a Court of appeal 
must exercise great caution when invited to interfere with an order of the trial 
Court made with jurisdiction, in its discretion and added that the High Court 
would be very unwilling to interfere with the exercise of that jurisdiction by the 
lower Court, and that each case must depend on its own circumstances, and that 
no rule as to the exercise of that discretion could be laid down. In that particular 
case, they made a particular order to suit the particular facts. How their order 
regarding costs could be applied to the facts of this case Mr. Krishnaswami Ayyangar . 
did not explain. So, this contention also fails. 


In this case, there is absolutely no reason to interfere with the decision of the 
lower Court, as it was within its jurisdiction, and was not vitiated by any illegality 
or irregularity and did not cause also any failure of justice, The ruling of the 
Privy Couricil in Venkatagiri Ayyangar v. The Hindu Religious Endowments Board, 
Madras*, will show that petitions like these cannot be sustained. 


In the end, therefore, this petition deserves to be and is hereby rejected. 


R Mr. Krishnaswami Ayyangar requested that the petitioners be allowed to file 
a petition in the lower Court for cross-examining the defendant in case he comes 
back from Malaya and is found within the jurisdiction"of the lower Court before the 
suit is disposed of, and is available for being summoned and cross-examined on the 
evidence he gives on commission. Now, this is a right which I need not reserve 
and which enures to every party, though whether such a petition should be allowed 
or not is again a question within the discretion of the Court hearing the petition. 

K.C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mack AND MR. Justice KrisHNaswAMI NAYUDU. 
Athar Jamath Majith by its President, Mohamed Jamesha 





Rowther and by its Secretary, N. Thippusultan .. _ Appellant* 
(Plaintif) 
. v. 
T. Krishnaswamy Naidu and others , R .. Respondents 
(Defendants). 


Specific Performance—Agreement for sale of land—Material alteration by plaintsff——Effect—Relief—Dis- 
cretion of Court in the matter. 

Where a person mutilating a document did intend to make a material alteration ith a view 
to prejudice the party lable under it that by itself is sufficient to render the agreement void whether 
the mutilation was really material or not in the sense that the suit may have succeeded without it. 


In a suit for specific performance the wide dicretion a Court has in granting relief to the two 
parties to the contract is incapable of strict definition and must depend on the facts of each case. 





I. AIR. 1922 Cal. 42. 2. (1949) 1 M.L.J. 505 : I-L.R. (1950) Mad. 1. 
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Though a suit on a materially altered document is void and unenforceable [in this case the bottom 

and top of the foolscap paper where a term as to time being of the essence of the contract was found 

_to have been deliberately scissored off and letters in different ink inserted by the president and secre- 

tary of plaintiff society to make the document readable and so specific performance was refused] 

the plaintiff being a religious society, was given a decree for the advance deposit paid by it to the 

defendant on the execution of the contract for sale of land though no alternative prayer for this was 
made in the trial Court. 


Appeal against the decree of the Court of Subordinate Judge of Coimbatore 
in O.S. No. 7 of 1948. = 


R. Gopalaswami Aiyangar and S. Ramachandra Ayyar for Appellant. 


C. A. Vaidyalingam, P. S. Ramachandra Aiyar and P, S. Balakrishna Ayyar for 
Respondents, * i 


The Judgment of the Court was delivered by 

Mack, 7.—Appellant is the plaintiff, a Muslim Religious Society of Coimbatore, 
represented by its President and Secretary. The suit which the learned Subordi- 
nate Judge of Coimbatore dismissed with costs, was laid for the specific performance 
of a contract Exhibit A-1, dated 15th December, 1946, against the rst defendant 
by which he agreed to convey to the plaintiff the suit property for Rs. 7,300. It 
is common ground that the society paid the 1st defendant a sum of Rs. 1,000 that 
day. The suit was filed on 16th October, 1947. It was dismissed mainly on a 
finding that the suit agreement had been materially altered by the top and bottom 
portion of it, which contained a material recital on the reverse being scissored off. 
This is said to ,have contained a recital which made time given for completion, 
which was 30 days, the essence of the contract. 


The suit property, 49 cents in extent on which there was a rice mill and 
a residential house originally belonged to one Hussain Sahib, the late husband of 
Fatima Beebi the 4th defendant. Hussain Sahib became indebted to a local Nidhi 
who got a decree and brought the property to sale in execution in 1938. The 4th 
defendant, who was in residence in the house on the suit site desired to continue 
living there and approached the 1st defendant, who had a mortgage on the suit ə 
property and was a lessee of the rice mill on the site for about 20 years, for assist- 
ance. The 1st defendant bought the suit property fram the Nidhi under a sale deed 
Exhibit B-6, dated 14th February, 1940, the case of the 4th defendant being that 
there was an understanding that he would reconvey the property to her on pay- 
ment of the sale price. The 4th defendant then in 1946 sold all her rights in the 
entire property on 1st May, 1946, by a sale deed Exhibit A-2 to the plaintiff 
society. It appears that a small portion of this site had been used as a Muslim 
religious burial ground. Itis in this back-ground that the plaintiff-society and the 
Ist defendant came to a settlement with the assistance of some mediators and Exhi- 
bit A-1 was written in the shop of one Raya Sahib by his clerk Krishnaswami Ayyan- 
gar (P.W. 3). Jamesha Rowther (P.W. 1) who was the President of the plaintiff- 
society, was present at the time. First defendant admitted his signature on Exhibit 
A-1 which contains a clear agreement by him to sell the suit property as decided 
by mediators to the plaintiff-society. Exhibit A-1 contains an acknowledgment 
of receipt by the rst defendant of Rs. 1,000 in cash, and an undertaking to execute 
a deed of cancellation of the sale in his favour within a period of one month and to 
receive the balance of consideration of R's. 6,300 in the presence of the Registrar. 


A registered letter Exhibit A-3 was sent on behalf of the plaintiff-society 
signed by the President dated 10th January, 1947, asking the 1st defendant to receive 
the money and to complete the transaction. This letter was not delivered, and was 
returned with the endorsement that the addressee was not known and no house 
number was given. Exhibit A-3 was addressed to the 1st defendant T. Krishna- 
swami Nayudu, Town Street, Papanaickenpalayam, Coimbatore. A telegram 
evidenced by a receipt Exhibit A-3 (b) is said to have been sent by P.W. 1 to the 
st defendant on 13th January, 1947, and another registered letter Exhibit A-3 (a), 
dated 17th January, 1947, in an envelope which was still unopened at the time of 
the hearing of the appeal was also returned by the Post Office undelivered. In 
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the suit itself summons could not be served on the rst defendant in the ordinary 
way, and he, only made an appearance after substituted service. Prima facie it 
would appear as though the 1st defendant was successfully evading the plaintiff 
and service of these registered letters. The learned Subordinate Judge in view of 
his finding that the suit agreement Exhibit A-1 was materially altered did not think 
it necessary to go into the question as to whether it was the 1st defendant who really 
defaulted in not complying with his obligation under the contract. 


We come now to the suit agreement Exhibit A-1 from which there can be 
no doubt a portion has been scissored off, presumably containing a fecital considered 
material and prejudicial to the plaintiffs case. This document was not filed on 
16th October, 1947, along with the plaint which was returned for its production. 
After some extensions of time, it was ultimately filed on 23rd December, 1947 
and returned’ for payment of stamp duty and penalty. This was done and the 
plaint was numbered on 6th January, 1948. In the written statement filed on 
16th June, 1948, the 1st defendant resisted specific performance on the ground 
that Exhibit A-1 was taken from him by undue influence and coercion and took 
objection to Exhibit A-1 as having been seriously mutilated since its execution 
with portions both at the top and bottom being scissored away. The mutilation 
of the document was not made an issue in the first set of no less than nine issues 
framed on and July, 1948, but was made one of three additional issues framed on 
grd February, 1949. ‘The 2nd and grd defendants were long standing lessees of 
portions of the site, the latter claiming to have put up an office room, a boiler room 
and a godown at considerable cost. 


| The learned Subordinate Judge quite rightly negatived the -contention 
of the rst defendant that Exhibit A-r was taken from him under undue influénce 
and coercion by a number of Muslims bringing pressure to bear upon him, who 
threatened him with risks of trouble if he purchased this property in this Muslim 
locality. Weare only concerned in this appeal with the obvious mutilation of the 
agreement Exhibit A-r. That the document has been tampered with appears to 
us patent on its face. The sheet of foolscap has been scissored off at the top and 
bottom very close to the top alone, in fact so close as to make it not only most 
improbable but also impossible for any ordinary writer of a document to achieve 
this feat without running his pen on to the table, blotter or other article on which 
the paper was rested. The material recital scissored off is said by the 1st defendant 
as D.W. 1 to have been on the reverse. In order to make the last line on the front 
page readable with the first line on the reverse we have the Tamil letters uf and $ 
affixed to the first line on the reverse obviously in different ink. D.W. 1 swore 
that what was scissored off was a.clear stipulation that within a period of one - 
month, if there was default in completing the transaction of purchase in addition , 
to the advance of Rs. 1,000 being forfeited, the agreement was to become un- 
enforceable. . In other words, the clause clearly and unequivocally making time the 
essence of the contract was scissored off in this really clumsy manner. 


The evidence of the then President of the society Jamesh Rowther (P.W. 1) 
and Bava Sahib’s clerk Krishnaswami Ayyangar (P.W. 3) who wrote Exhibit A-1 
is to say the least of it thoroughly unsatisfactory. P.W. 3 gave this astonishing 
evidence in the box in explanation. 

“ Paper was not available. In a note-book there were two papers which were spoiled and in 
also was spilt. Defendant y cut at the top and bottom portion. He dictated a draft. After that 
the (defendant 1) read from the draft and I wrote Exhibit A-1”’. 

His replies in cross-examination to the effect that the note-book. belonged 
to school-children and that the ink and soiling were both at the top and bottom 
are nothing more than gross insults to elementary judicial intelligence. His further 
insistence in cross-examination that the Tamil letters 18 and $ in the first line of the 
second page were not written in a different ink is falsified by a mere glance at the 
document. P.W. 2 has obviously perjured himself when he swore in support 
of the evidence of P.W. 3 that the 1st defendant himself scissored off the top and 
bottom of this soiled paper before the document was written, Even P.W. 1 admitted 
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in cross-examination that at the top of such documents the society invariably wrote 
a pious prayer such as “ God will shower His grace on us”, We have no hesita- 
tion in accepting the evidence of the 1st defendant that Exhibit A-1 was mutilated 
by this recital of time being the essence of the contract being clumsily scissored off 
subsequent to its execution. 


The law applicable is well-settled, the rule prevalent in English Courts 
being also applicable in India, as was laid down by their Lordships of the Privy 
Council in Nathu Lal v. Gomtt Kuar?. 

“ If an alteration (by erasure, interlineation or otherwise) is made in a material part of a deed 
after its execution by or with the consent of any party thereto or person entitled thereunder but 
without the consent of the party or parties liable thereunder, the deed is thereby made void.” à 

In that case the document in question was a sale deed more than 30 years old 
in which there,were two holes, one partly eliminating a date. An allegation was made 
that these holes were effected subsequent to the document being filed into Court. 
The District Munsif found the allegation on enquiry to be baseless and decreed the 
suit. The deeree was set aside by the Allahabad High Court, who took the view 
that a hole made in a document affecting a date was a material alteration which 
rendered the document void so that it could not be used to enforce a right to redeem. 
Their Lordships of the Privy Council on the particular facts of that case restored 
the decree of the District Munsif. In Master v. Miller®, the earliest leading case on 
the subject, an alteration of the date of a bill of exchange, after acceptance, whereby 
the payment would be accelerated was held to avoid the instrument ; and no 
action can be afterwards brought upon it even by an innocent holder for a valuable 
consideration. ‘This decision was followed in Suffell v. The Bank of England’. That 
was a case in which the plaintiff had bona fide purchased Bank of England notes, 
which, had been altered by the numbers on them being erased and then substituted 
with the object of preventing the notes from being traced payment of the notes 
having been stopped. What is or is not a material alteration in a document must 
depend ultimately ‘on the facts of each case. It has been defined in Nathulal v. 
Gomti Kuar* as 

“ One which varies the rights, liabilities, or legal position of the parties ascertained by the deed 
in its original state, or otherwise varies the legal effect of the instrument as originally expressed or 
reduces to certainty’some provision which was originally unasertained and as such void, or may other- 
wise prejudice the party bound by the deed as originally executed.” 

Mr. Gopalaswami Iyengar has urged that this mutilation was not really 
material and that the plaintiff could have successfully maintained his suit on the 
document with the recital which the 1st defendant alleges was scissored off. There 
. can in the first place be no doubt that the top of this document containing a recital 
„which was considered material was scissored off. We have no hesitation in accept- 
ing the evidence of the rst defendant that this recital related to time being the 
essence of the contract. There can in the next place be no doubt that this muti- 
lation was suggested on legal or quasi-legal advice on an apprehension that the 
mandatory time essence clause would defeast*a suit for specific performance. One 
thing is perfectly clear and that is that the person mutilating this document did intend 
to make a material alteration with a view to prejudice the 1st defendant. This in 
our view by itself is sufficient to render the agreement void whether the mutilation 
was really material or not in the sense that the suit may have succeeded without 
it. So far as the removal by scissoring off the mandatory time clause in the contract 
is concerned, even on the contract as pleaded by the 1st defendant the plaintiff- 
society appears to have prima facie a good case, if they could have shown that the 
Ist defendant made no response to registered notices and could: not be traced in 
spite of their best endeavours jn order to obtain his co-operation in the completion 
of the transaction. All we are prepared to say in this matter is that the persons 
responsible for mutilating this document have been guilty not only of most culpable 
conduct, but also of extremely foolish conduct in seeking to hoodwink and bam- 
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boozle the Court in this clumsy manner. There seems to be an idea prevalent 
in some quarters that truth will not bring success in litigation, which can only be 
achieved by forgery, perjury or a complete distortion of truth. There can be no 
question that the suit as laid on this mutilated document Exhibit A-1, scissored off 
with deliberate dishonest intention must fail, the contract being thereby rendered, 
void. At the same time we are most reluctant to dismiss this suit in toto, plaintff 
being a religious society having replaced P.W. 1 by another President. We think 
that in the circumstances the society should have a decree st the rst defendant 
for the return of the Rs. 1,000 deposit which he admittedly received on the date 
of Exhibit A-1. In this connection Mr. C. A. Vaidyalingam for the 1st defendant 
in the course of his arguments stated the he would advise his client immediately 
to return this deposit. This alternative prayer was not asked for in the trial Court, 
nor was this necessary to enable the court to grant the plaintiff-society this relief 
under section’ 19 of the Specific Relief Act ; nor when once a suit for specific per- 
formance has been dismissed would any suit lie by the society for return of this 
deposit. In a suit for specific performance the wide discretion a Court has in grant- 
ing relief to the two parties to the contract is incapable of strict definition and must 
depend on the facts of each case. One of the main reasons underlying the principle 
- that a suit on a materially altered document should be void and unenforceable is the 
. need to penalise and punish such conduct and sometimes it may be that as in Masier 
v. Miller? and Suffell v. The Bank of England®, the innocent have to suffer for the 
guilty. While granting the plaintiff-society this modified relief, we consider that 
legal conscience requires to be vindicated in this case by the issue of a rule against 
the Ex-President of this society P.W. 1 and Krishnaswami Ayyangar, P.W. 3, the 
clerk who wrote Exhibit A-r to appear before us on Monday the 21st September 
and show cause why they should not be prosecuted for perjury on the footing of the 
evidence they have given in connection with this document. First defendant will 
recover costs to the extent to which he has succeeded in the trial Court ; but in this 
Court we direct the parties to bear their own costs. 


K.S. . — ` Decree modified. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SOMASUNDARAM. 

Govindaswami l .. Petitioner." 


Prevention of Corruption Act (II of 1947), section 5—J, ‘pests pro tanto section 409 of the Indian 
Penal Code (XLV of 1860)—General Clauses Act (X of 1897)—Section 26. 


Where an act or omission constitutes offences under two or more enactments the offender is 
lable to be prosecuted and punished under either or any of these enactments but shall not be liable 
to be punished twice for the same act or omission. This 1s by virtue of section 26 of the General 
Clauses Act. This clearly shows that section 409 of the Indian Penal Code cannot be considered 
to have been repealed-by section 5 (1) (c) of the Prevention of Corruption Act (II of 1947). 


The State v. Gurcharan Singh, A.I.R. 1952 Punj. 8g dissented from. 
Salyanarayanamurthi, In re, (1952) 2 M.L.J. 777, followed. 

Petition under sections 435 and 439, Criminal Procedure Code 1898, to revise 
the order of the Court of the Sessions, ‘Tiruchirapalli Division, dated 8th December, 
1952 and made in Criminal Appeal No. 179 of 1952 (C. C. No. 3 of 1951 on the 
file of the First Additional First Class Magistrate of Tiruchirapalli). 


S. Sttarama Aypar and S. Rajaraman for Petitioner. 
The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


The Court made the following 


Orver.—This petition is by the accused who has been convicted for an offence 
under section 408, Indian Penal Code and sentenced to rigorous imprisonment 
for one year and a fine of Rs. 200. 


1. (1791) 4 T.R. 320: 100 E.R. 1042. 2. (1882) L.R. 9 Q.B.D. 555. | 
* Cr. R. C. No. 84 of 1953. 23rd April, 1953. 
Cr. R. P. No. 79 of 1953- 5 
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The petitioner was a bill-collector in the Tiruchirapalli Municipality and as 
such he was charged with having collected taxes to the tune of Rs. 1,935-4-10 and 
“having mispappropriated the same. He was charged under section 408, Indian 
Penal Code and convicted of that offence. There can be no doubt that the bill 
: collector is a public servant within the meaning of section 21 of the Indian Penal 
Code as is clear from section 358 of the District Municipalities Act. The Addi- 
tional First Class Magistrate should undoubtedly have framed a charge under 
section 409, Indian Penal Code and convicted him. However, the fact that he 
framed charge for a lesser offence cannot be said to have caused prejudice to the 
accused as he only had the benefit of defending on minor offence. But the point 
that is taken before me by Mr. Sitarama Ayyar is that the petitioner being a public - 
servant must have been charged only for an offence under section 5 (1) (c) of Act II 
of 1947. This is an offence which is created by Act II of 1947 the object of it being 
to make more effective provision for prevention of bribery and corruption. No 
doubt section 5 of Act II of 1947 defined what misconduct by a public servant is 
and in that misconduct, in addition to the receipt’ of bribes, it is provided by clause 
(c) that by any dishonest or fraudulent misappfoprjation or otherwise conversion 
by a public servant for his own use of any property entrusted to him, he will be 
guilty of misconduct. The learned Counsel contends that this provision repeals 
pro tanto section 409, of the Indian Penal Code. He relies on a decision of the High , 
Court of East Punjab reported in The State v. Gurcharan Singh’. At page 93 the 
learned Judges state as follows : 
“I would therefore adhere to my previous decision and hold again that as long as section 5 of 
Act II of 1947 remains in force, the provisions of section 409, Penal Code so far as they concern 
offences by public servants are pro tanto repealed by section 5 (1) (e) of Act II of 1947.” 


This judgment has been referred to and dissented from by Ramaswami, J. 

in Satyanarayanamurthi, In re®. With great respect to the learned Judges of the 

Punjab High Court I do not agree with the reasons given by them. ~ I agree with 

Ramaswami, J. on this point. In my opinion no question of repeal of section 409, 

Indian Penal Code arises on account of the provisions of section 5 (1) (c) of Act II 

of 1947. Ramaswami; J. in the above decision referred to, points out that under 

section 25 of the General Clauses Act, where an act or omission constitutes an offence 

under two or more enactments the offender is liable to be proscuted and punished 

under either or any of those enactments but shall not be liable to be punished twice 

for the same act or omission. Section 26 of the General Clauses Act really provides 
that where the same act falls within two or more sections of different enactments 

the offender can be prosecuted under either or any of these enactments; but he 

shall not be liable to be punished twice for the same act. This section of the General 

Clauses Act clearly shows that section 409, Indian Penal Code cannot be considered 

to have been repealed by section 5 (1) (c) of Act II of 1947. Apart from this, as 

pointed out in Dholliah v. King Emperor? when a complaint sets forth certain facts 

disclosing a minor offence and also a graver offence, the prosecution should ordi- 

narily be for the graver offence. In this case, the offence under section 409, Indian 
Penal Code is punishable with transportation for life whereas an offence under 
section 5 (1) (c) of Act II of 1947 is punishable only with seven years rigorous im- 

_prisonment, or with fine or with both. There is no doubt that the offence under 
section 409, Indian Penal Code is graver than the offence under section 5 (1) (¢) 

of Act II of 1947. The prosecution must therefore be for the graver offence under 
section 409, Indian Penal Code even though the facts disclosed fall within section 5 
(1) (c) of Act II of 1947. In this view the conviction for an offence under section 

408, Indian Penal Code is justified. The evidence does not disclose any circum- 

stances which can be taken into consideration on the question of sentence. I see 

therefore no reason to interfere with the sentence either. The conviction and 

sentence are therefore confirmed and the petition is dismissed. 


R.M. — Petition dismissed. 
1. AIR. 1952 Punj. 89. 3. (1931) 61 M.L.J. 770: LLR. 54 Mad. 
2. (1952) 2 M, ) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, P. V, RAJAMANNAR, Chief Justice AND MR. Justice VENKATA- 
RAMA AYYAR, ' ; 


Central Brokers l .. Appellants in all 
v. : y the appeals.* 
N. K. Murthy and others .. Respondents: 


Defence of India Rules, Rule 94-C—Contracts prohibited under—Naime of—Contracts entered into outside 
the coverage of stock exchange—If prohibited. / 

Rule 94-C of the Defence of India Rules prohibited only Stock Exchanges from permitting or 
affording facilities for Budla transactions and the contracts entered into outside the floor of the Stock 
Exchange are not within the prohibition enacted therein. That provision in terms prohibits only 
transactions under the coverage of Stock Exchange and not contracts entered into outside that coverage 
and with persons who are not even members of the Stock Exchange. A 


Nagappa v. Veerappa, (1952) 2 M.L.J. 797: I.L.R. (1953) Mad. 1016, followed. 


The definition of Stock Exchange in rule 94-C (1) (c) of the Defence of India Rules cannot apply 
to a firm of Stock Brokers. : 


There is a well recognised distinction between rules governing the relationship of the members 
inter sé and enforceable in the domestic forum of Stock Exchange and contracts r ting the rights 
and obligations between a member and an outsider and enforceable in a court of law. 


On appeals from the judgments and decrees of the Hon’ble Mr. Justice Mack 
dated roth October, 1950, 1st November, 1950 and roth October, 1950 respectively 
and passed in the exercjse of Ordinary Original Civil Jurisdiction of High Court 
in C. S. No. 312 of 1949, 483 of 1948 and 35 of 1947 respectively. 


S. Ramachandra Aiyar and C. M. Alagiriswami for Appellant and R. Vaidya- 
nathan for Respondent in O. S. A. No. 44 of 1951. 


B. V. Viswanatha Aiyar for Appellant and K. M. Venkatavaradachari for 
Respondent in O. S. A. No. 57 of 1951. 


P. C. Sarangapant for Appéllant and A. Nagarajan and A. Viswanathan for 
Respondent in O. S. A. No. 58 of 1951. 


The Court deliverted the following 


Jupcment :—These appeals arise but of suits instituted by the appellants who 
are a firm of Stock Brokers called the Central Brokers, for recovery of certain amounts 
claimed as balance due on account of secveral purchases and sales of shares effected 
by them on behalf of the respective defendants. ‘The suits were contested on the 
ground inter alia that the contracts sued on were void as being in cofttravention 
of section 94-C of the Defence of India Rules, and that the claims based thereon 
were in consequence unenforceable under section 23 of the Contract Act. There 
were a number of other suits in which the same defence had been raised and Mack, J. 
directed that the question should be argued as a preliminary issue in all of them. 
After hearing counsel in all the suits, he held that the contracts were ill and 
accordingly dismissed the suits in limini. Against this judgment the plaintiffs have 
preferred the above appeals and the only point that arises for-consideration there- 
in is whether the contracts sued on were void and unenforceable on the ground 
that they were in contravention of section 94-C of the Defence of India Rules. 
That section which came into force on 11th September, 1943 runs as follows :— 

“ g4-C (1) In this Rule— 

(a) “ Budla ” includes a contango and a backwardation and any other arrangement where 
by the performance of any obligatori under a contract to take or give delivery of securities within 
t 


a stipulated period is postpon 
interest or other charges : 


to some future date in consideration of the payment or receipt of 
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0 “ Contract” means a contract made or to be performed in whole or in part, in British 
India relating to the sale or purchase of securities ; i 


(c) “ Ready ” delivery contract means a contract which must be performed by the actual 
delivery of, or payment for, the securities specified therein on a date not later than the seventh 
day (or if the seventh day happens to be a holiday, the business day next following from the date of 
the contract). 


(d) “ Securities ” include stocks, shares, bonds, debentures and debenture stock and any other 
instrument of a like nature. 


, 


(e) “ Stock Exchange” means any association, organisation or body of individuals, whether 
incorporated or not, established for the purpose of assisting, regulating and controlling bussiness in 
buying, selling and dealing in securities. 

(2) No stock Exchange shall, after the 24th September, 1943 permit or afford facilities for— 

(a) the transaction of budla ; 

(b) the making of any contract other than a ready delivery contract ; or 


(c) the carrying out or settlement of any bud]a transaction or any contract other than a ready- 
delivery contract. 
(3) Any Director, Manager, Secretary or other officer of a Stock Exchange who contravenes 


any of the provisions of this Rule shall be punishable with imprisonment for a term which may 
extend, to five years or with fine or with both. 


(4) The Central Government, may, by order, authorise subject to such condition, if any, 
as it may impose, any Director, Manager, Secretary or other officer of a Stock Exchange to extend, 
in any particular case, for reasons to be recorded in writing the time for the performance of a 
“ ready- delivery contract ” specified in clause (c) of sub-rule (1).” 


By a notification dated 4th May, 1946 “‘ fifteenth day” was substituted for the word 
“seventh ” in section 94-C (1) (c) and the entire section was ‘repealed on 1st October, 
+1946. The position, therefore, is that transactions of the character mentioned 
in the section and entered into between 24th September,’ 1943 and rst October, 
1946 would be hit by it. As the suit contracts were concluded during this peiod 
the only point for decision is whether, otherwise, they fall within the purview of 
the section. The contention on behalf of the appellants is that the section prohibits 
only Stock Exchanges from permitting or affording facilities for Budla transactions, 
that the contracts entered into outside the floor of the Stock Exchange are not within 
the prohibition enacted in the section ; and that contracts made by Stock Brokers 
in their own office with persons who are not even members of the Stock Exchange 
are wholly unaffected by the prohibition. The decision in Nagappa v. Veerappa’, 
was cited in support of this contention. There, the dealings in question were bet- 
ween persons who were not members of a stock Exchange and it was: held that 
section 94-C of the Defence of India Rules applied only to transactions in the Stock 
Exchange and not to any settlement between the parties so long as that settlement 
was without recourse to the Stock Exchange and that the section did “f not bar 
the enforcement of rights and liabilities under such contracts by a Court”. This 
conclusion is supported by the plain language of the section and we agree with it. 


It was suggested for the respondents that the definition of “‘ Stock Exchange ” 
in section 94-C (1) was wide enought to include all associations which deal in shares 
and that on that construction the appellants would be within the mischief of that 
section. This a ent did find favour with Mack, J., who considered that the 
definition was intended to apply to recognised Stock Exchange and not to firms 
doing business as Share Brokers and he referred to section 94-C sub-clause (3) which 
was complementary to section 94-C (2) and observed that the partners of a share 
brokers’ firm could not be convicted under that clause as “ Officers of a self-consti- 
tuted Stock Exchange.” We are in complete agreement with Mack, J., that the 
definition of “‘ Stock Exchange ” in section g4-C (1) (¢) cannot apply to a firm of 
Stock Brokers and that the words “ Permit or afford facilities for Budla Transac- 
tions” are not appropriate to describe contracts entered into by them with their 
clients. Mr. R. Vaidyanathan, the learned counsel who argued the case for the 
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respondents apart from throwing a suggestion that the appellants were “ Stock Ex- 
changes”’,.as defined in the Act did not pursue it further and, indeed conceded 
and quite correctly, that the transactions in question could not be brought within 
the express prohibition of the section. 


But he contended that the contracts,sued on would, if enforced have the effect 
of defeating the provisions of section g4-C and should, therefore, be declared void 
under section 23 of the Contract Act. That section enacts that an agreement 
is unlawful and void ifits object is of such a nature that if permitted it would defeat 
the provisions of any law. Before such transactions could be held to be void under 
that section it must be shown that they would, if carried into effect, defeat section 
g4-C (2). But if that section in terms prohibits only transactions under the coverage 
of Stock Exchange it is difficult to see how contracts which are entered into outside 
coverage and with persons who are not even members of the Stock Exchange can 
be said to defeat or contravene that section in any manner. It is argued that the 
real purpose underlying section 94-G (2) is much wider than prohibiting transac- 
tions on the floor of the Stock Exchange ; that its true intention was to prohibit 
all speculations in shares and that the contracts in question were calculated to 
defeat that intention. But no such intention is manifest in section 94-G and it 
is not permissible to travel outside the words used in the Statute to discover a secret 
intention not expressed therein. If, as is contended for the respondents, the object 
of the Legislature was to strike down all transactions of sale or purchase of shares 
where delivery was not to be effected within 7 or 15 days that could have been 
quite easily expressed by enacting a general prohibition to that effect and not one 
limited as under section 94-0 (2). On the other hand, there are among the 
Defence of India Rules provisions which forbid absolutely certain classes of trans- 
actions. Thus section 90 (2) (a), enacts :— ; 


“ No person shall buy or sell, or offer to buy or sell, for an amount other than its face value, 
any coin or note ”. 


Section gı (3) provides that 7 


“ No person shall buy or borrow from or sell or lend to any person not authorised by the 
Reserve Bank of India in this behalf, any foreign exchange (other than gold sovereign). 


Section g2-A (2) (a) enacts 


“ That no person resident in British India shall, except with the permission of the Reserve 

Bank of India, draw issue or negotiate any bill of exchange or promissory note—in favour of a 
person who is resident outside the Sterling area”. 
Control Orders have also been issued under the Essential Supplies (Temporary 
Powers) Act, (XXIV of 1946),- absolutely prohititing certain transactions ; such 
for example as the Vegetable Oils and Oil cakes (Forward Contracts) Prohibition 
Order, 1944 which was considered in Sadasivayya v. T. V. Narayana and Co.1. Sec. 
tion g4-G (2) is in sharp contrast to the above in that it studiedly avoids a general 
and total prohibition of forward contracts in shares where delivery is not to be 
given within a week but merely prohibits Stock Exchanges from permitting or 
affording facilities for such transactions. It was argued by Mr. R. Vaidyanathan, 
that the contracts, sued on should be held to be void even though they are not 
in contravention of the specific provisions of section g4-C if in fact they are opposed 
to the policy underlying it and relied on the following passage in Craies on Statute 
Law, 5th edition, page 235. 

“ Not niy is a contract invalidated which involves in its performance the direct contravention 
of the Statute but ıt is also a well-recognised principle of law that any contract will be held void 


although not in contravention of the specific directions of the statute if it be opposed to the general 
policy and intention thereof”’. 


But the learned Author proceeds to observe 
“ Questions of policy are difficult to solve and it is safer to keep to the manifest intention express 


or imphed without turning aside to vague and delusive generalities as to the policy of the general law 
or of any particular Act.” ` 
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On the language of section 94-C it is not possible to read any intention express or 
implied prohibiting transactions which take place outside the Stock Exchange. 


It is argued for the respondent that there is no reason why Budla transactions 
should be prohibited on the floor of the Stock Exchange but permitted outside. - 
When the language of the section is clear no useful purpose will be served by specu- 
lating on the why and the wherefore of this distinction. But it is understandable 
that while members of an association should agree to be bound by certain rules 
in their dealings inter se their relations with outsiders should be governed wholly 
by the terms of their contracts with them. There is considerable authority in Eng- 
land that the rules of Stock Exchange have effect only on the members in their 
mutual dealings and do not affect the rights and obligations of an outsider towards 
a member. 


In Ponsolle v. Webber!, certain brokers called Cancellor and White acting on 
behalf of the plaintiff pledged his shares with the defendant as security for a loan 
to be repaid on the next instalment day. The brokers and the defendant were 
members of ‘a Stock Exchange but not the plaintiff. The Brokers having made 
default in the repayment of the loan on the settlement day the shares were taken 
over by the defendant at a price fixed in accordance with the rules of the Stock 
Exchange. The shares having subsequently risen in value, the plaintiff sued for 
redeeming them on payment of the amounts due. , The defendant’ contested the 
suit on the ground that under the rules the title to the shares had become vested 
in him absolutely by purchase and that as the contract between plaintiff and his 
brokers contained a term incorporating all the rules of the Stock Exchange into 
it he was bound by the sale effected in accordance with those rules. In rejecting 
this contention Neville, J. observed 

“ Now it has been decided that where the outside principal has performed his duty, these rules 
regulate the regulations of the members of the Stock Exchange inter se and have no effect on the prin- 
cipal who stands behind the Stock Exchange transaction............ The question really is whether 
the contract imphedty incorporer these particular rules or whether it does not? I think the deci- 
sions which have been cited show that these rules were not intended to affect anybody but the members 
of the Stock Exchange.” 

Levitt v. Hamblet®, was a converse case. There, the defendant, who was an 
outsider had engaged Edward Preston & Co., Brokers, to purchase shares for them 
- and carry them over to the next settlement. The Brokers purchased the shares 
from the plaintiffs, both of them being members of a Stock Exchange. Before 
the account -day the Brokers became defaulters and the plaintiffs had to take over 
the shares on the settlement day at a price fixed in accordance with the rules of 
the Stock Exchange. The plaintiffs subsequently sold the shares in the market 
and sued the defendant as an undisclosed principal for the balance. The defen- 
dant pleaded that under the rules, the contract became closed and no suit would 
lie thereon. It was held that the rules of the Stock Exchange applied only as 
between members and did not affect the rights and obligations of an ousider to a 
member. The term of the contract incorporating the rules of the association was 
construed as meaning that the 

“ deali between them are to be carried on under the rules of the Stock exchange so far as 
they are applicable to outsiders, and not under the rules that are applicable only to the domestic 
forum of the Stock Exchange ”. 


On the same principle it was held in Marten v. Gibbon’, that 

“ Bargains in prospective dividends though prohibited and not enforceable in the domestic 
forum of the London Stock Exchange may be enforced in the courts by non-members.” 
The position is thus stated in Halsbury’s Laws of England, Volume 31, page 595, 
Paragraph 828 thus :— . 


“Rules or customs however which are applicable only to the domestic forum of the Stock Exchange 
do not bind outsiders.” 


. — 


1. LR. (1908) 1 Ch, 254. 3 (18 LT. sêr. 
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Thus there being a well recognised distinction between rules governing the relation- 
ship of the members inter se and enforceable in the domestic forum of Stock Exchange 
and contracts relating to the rights and obligations between a member and an out- 
sider and enforceable in a court of law, it is difficult to hold that section 94-C (2) 
which prohibits transactions under the auspices of the Stock Exchange which can 
only be between members was intended to apply to contracts between a member 
and an outsider. i s 

Mack, J. was considerably influenced in his decision by the fact that section 
94-G had been adopted by the Stock Exchange of Calcutta, Bombay and Madras 
and that the contracts sued on expressly provided that they were subject to the 
rules of those Stock Exchanges. The observations in Levitt v. Hamblet}, and Ponsolle 
v. Webber®, already quoted show that that would not affect the legal rights of the 
parties. “ 

It was finally contended on behalf of the respondents that the suit contracts 
should be held to be void as opposed to public policy in as much as they were highly 
speculative and would if recognised engender a spitit of gambling. But mere 
speculation, where it does not amount to wager, has never been held, apart from 
special legislation, to be illegal and to do so, now on the ground that it is opposed 
to public policy would be to extend that far beyond what has been established by 
decisions _and that, the authorities have repeatedly laid down, courts should refuse 
to do., a ni 

“ I deny that any court can invent a new head of public policy ”. 


Observed Lord Halsbury in Janson v. Driefontain.® In Fender v. St. John Mildmay* 
Lord Thankerton said : 


; “In the first place, there can be little question as to the proper function of the courts in questions 
of public policty. Their duty is to expound, and not to expand, such policy ”. 
In the same case Lord Wright remarked :— 2 
“We have high authority for paying that the court is not to establish new heads of law founded. 
on new public policies................ at is I think, now clear is that public policy is not a branch 
of law to be extended”. $ 
and quoted the observations of Cave J. in In re Mirans® and Younger L. J. in In re 
Wallace®, to the same effect. A classical statement of law on the subject is that 
of Jessel M. R. in Printing and Numerical Registering Co. v. Sampson”, where he observed : 
“ It must not be forgotten that you are not to extend arbitrarily those rules which say that a 
given contract is void as being against public policy because if there is one thing which more than 
another public policy requires is that men of age and competent understanding shall have the 


utmost liberty of contracting and that their conttacts when entered into freely and voluntarily 
shall be held sacred and shall be enforced by courts of justice”. 


The following observations of Lord Wright in Fender v. St. John Mildmay? may 
also be quoted : 

“ The onus is always on those who assert that the court is not to enforce a contract which is ex 
facie good save on grounds of law substantial enough to outweigh the paramount policy of the law 
that people should keep faith and fulfil their promises. Pacta sunt servanda.” : i 
The position therefore, is that the contracts sued on must be held to be valid unless 
they fall under one or the other of categories which have been held to.be bad as 
opposed to public policy and as'the defendants are unable to point to any course 
of decision holding that speculation is opposed to public policy the plaintiff would 
be entitled to enforce the contracts, and recover balance due on the dealings. We 
must accordingly hold, differing from Mack, J., that the contracts sued on are not 
void as in contravention of section 94-C of the Defence of India Rules or as opposed 
to public policy. This is in accordance with thé decision of this court in Nagappa v. 
Veerappa’. 
een eee 
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As the suits were dismissed in limine on the ground that the contracts were 
illegal they must now be remanded for trial on the other issues. The appeals are 
accordingly allowed and the suits remanded for disposal on. the merits. Costs 
of the appeals will abide and follow the result. The court-fee paid by the appel- 
lants will be refunded. ` - 


R.M. — Appeals allowed and suits 
remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


Adusumilli Gopalakrishnayya and another .. Appellants. 
3 U. 
Parvataneni Bhosayya and others : .. Respondents. 


Practice—Decree for costs—Execution of—Limitation for—Starting point—Dismssal of application for 
leave to appeal—Order how far a deciee—Limitation Act (IX of 1908) Article 182 (2) and Civil Procedure Code 
(V of 1908), section 48 (2)—Starting point for execution of decree for costs where costs are ascertained at a later 
date. 


An application for leave to appeal is not in the same position as an appeal. It is presented to 


the very Court whose decision is to be appealed against. In hearing such an application the court 
has no jurisdiction to modify or set aside its decision. If the applicanon is dismissed, the order of 
dismissal does not amount to a decree and it does not supersede the decree which is sought to be appea- 
led against. 
When the execution of a decree is in the entirety contingent on the happening of an event, the 
eriod of limitation does not begin to run until that contingency happens. Where the decree is 
in part excutable immediately and in part not, limitation against both the parts would run from the 
date of the decree. When there is a decree for payment of costs limitation runs for execution thereof 
under section 48 of the Code-of Civil Procedure and under Article 182 (2) of the Limitation Act from 
_the date of the decree and not from the time when the costs are actually ascertained. 

Case-law discussed. - 

Appeal under Clause 15 of the Letters Patent against the judgment and 
order of the Hon’ble Mr. Justice Panchapakesa Ayyar dated 24th February, 1949 
and passed in A.A.A.O. No. 309 of 1946 preferred against the order of the Court 
of the Subordinate Judge of Masulipatam dated 25th March, 1946 and made in 
A.S. No. 108 of 1945 (E. P. No. 103 of 1944. in O.S. No. 66 of 1923 on the file of 
the Court of the District Munsif of Gudivada). 


A. Sambasiva Rao for Appellants. 
B. Manavala Chowdhary for Respondents. 
The Judgment of the Court was delivered by 


Venkatarama Ayyar {.—The plaintiffs in O.S. No. 66 of 1923 in the Court of 
the District Munsif of Gudivada are the appellants. That was a suit to recover 
possession of lands in the occupation of the respondents with mesne profits. The 
defendants resisted it on the ground that the lands formed part of an estate, that 
they had occupancy rights therein and that the civil court had no jurisdiction 
to entertain the action. This defence was overruled by the District Munsif by his 
decree dated 31st December, 1924 and that was affirmed on appeal in A.S. No. 
224 of 1925 in the court of the Subordinate Judge of Masulipatam. Against this 
decree the defendants preferred a second Appeal, S.A. No. 1595 of 1926 on the 
file of this court. That was heard by Waller and Pandalai, JJ. who, by their judg- 
ment dated gth December, 1931, allowed the appeal, ordered the plaint to be re- 
turned to the proper court and awarded costs to the defendants in all the three 
Courts. While the costs payable in the High Court were taxed and inserted in 
the decree, Exhibit D. 2, there was a direction that the costs payable in the lower 
courts sould be ascertained by those courts. 
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On 11th September;: 1937,’ the respondents filed C.M.P. No. 868 of 1937 in 
the court of the Subordinate!Judge of Masulipatam for amending the decree in. 
A.S. No. 224 of 1925 by ‘inserting ‘costs as provided in the decree of the High Court. 
That was ordered on 6th January, 1938 and the decree as amended provided : 

“ That the respondents 1 ard. 2'do pay to the petitioners (appellants) Rs. 63-3-0 and Rs. 20 
ing their ascertained costs in appeal and in the memo. of Eas aietiond respectively in A.S. No. 
224 of 1925.” p 

On 27th March, 1944, the respondents applied in E.P. No. 103 of 1944 in 
the Court of the District Munsif of Gudivada to recover the sum of Rs. 83-3-0 payable 
for costs in A.S. No. 224 of 1925 as per the amendment dated 6th January, 1938. 
The appellants raised the objection that as the decree of the High Court was passed’ 
on gth December, 1931, the execution petition presented on 27th March, 1944, was 
barred under section 48 of the Code of Civil Procedure. This contention was 
accepted by the District Munsif and E.P. No. 103 of 1944 was dismissed. The 
respondents filed an appeal against this order, A.S. No. 108 of 1945 in the court 
of the Subordinate Judge, Masulipatam and that was allowed on the ground that 
as the decree passed by the High Court, Exhibit D-2 did not fix the costs but directed 
the same to 7 ascertained by-the courts below there’ was no decree which could 
‘be executed until there was such ascertainment and that accordingly the execution 
application which was filed within twelve years from 6th January, 1938, when the 
costs were ascertained was not barred under section 48 of the Code of Civil Proce- 
dure. Against this order the appellants preferred a second appeal, to this court, 
‘C.M.S.A. No. 309 of 1946. That was heard by Panchapakesa Ayyar, J. He 
agreed with the appellants that the running of the period under section 48 of the 
Code of: Civil Procedure could not be suspended until the costs were ascertained 
and he relied for this conclusion on the decision in Dakshinamurtht Pillai v. Veda- 
‘murthy Mudaligr1, where it was held that-the time for execution of a decree for mesne 
profits ran from the date of the decree and not from the date of the ascertainment 
of mesne profits ; and on the views expressed in Rajam Naidu v. Meenakshi Ammal?. 
But he sustained the decree of the Subordinate Judge on a new ground taken before 
him.. It appears that the plaintiff applied for leave to appeal to the Privy Council 
‘against the decision of this Court in S.A. No. 1595 of 1926 and the petition was with- 
drawn and dismissed on 18th December, 1936, by Mockett and Lakshmana Rao, JJ. 
Panchapakesa Ayyar, J., held that as the period mentioned in section 48 of the Civil 
Procedure Code would run from the date of the appellate: decree; where there 
was an appeal, and as under Article 182 (2) of the Limitation Act the date of the 
appellate decree would include the date on which the appeal is withdrawn, the 
period of twelve. years would run under section 48 of the Civil Procedure Code 
from 18th December, 1936, when the application for leave to appeal to the Privy 
Council was withdrawn and dismissed. In this view he confirmed the order of 
the Subordinate Judge. It is against this judgment that the present appeal has 
‘been filed by the plaintiffs, the learned Judge having granted leave under clause 15 
of the Letters Patent in view of the importance of the question involved. 

The appellants do not dispute the position that when an appeal is preferred 
against a TRA the period of twelve years under section 48 of the Code of Civil 
Procedure must be calculated from the date of the appellate decree, whether the 
appeal is disposed of after contest or whether it is withdrawn and dismissed. That, 
is established beyond controversy. Vide Nacharammal v. Veerappa Chettiar? and Vyravan 
Chettiar v. R. M. R. Nagasami Iyer & Co.* The argument on behalf of the appellants 
is that an application for leave to appeal to the Privy Council cannot be treated 
as an apptal against the judgment and decree in S.A. No. 1595 of 1926 andthe date 
of the order thereon cannot furnish any starting point for limitation either under 
section 48 of the Code of Civil Procedure or under Article 182 (a) of the Limitation 
Act. We are of opinion that this contention is well founded. When Article 182 (2) 
of the Limitation Act refers to the date of the appellate decree as the starting point 
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for limitation it has in mind the decree of a court which is different from the court 
against whose decision the appeal is filed, a court which has the power to come 
to its own conclusion on the questions involved and to confirm, vary or set aside 
the decree against which the appeal is preferred anda decree passed by the appellate 
court supersedes, in theory the decree appealed against, even when it is one of affir- 
mance and becomes the only decree in the action capable of execution. In Nagendra 
Nath De v. Suresh Chandra Det, in considering the meaning of the word “ appeal ’” 
in Article 182 (2) of the Limitation Act the Privy Council observed : 

“There is no definition of appeal in the Code of Civil Procedure, but their Lordships have no 
doubt that any application by a party to an ap ellate court, asking to set aside or revise the deci- 
sion of a Subordinate Court, is an appeal wi the ordinary acceptation of the term.” 
Judged by these features there is no warrant for holding that an application for 
leave to appeal is in the same position as an = ist to the Privy Council. It is 
presented to the very court whose decision is to be appealed against. In hearing 
such applications the court has no jurisdiction to modify or set aside its decision. 
If the application is dismissed, the order of dismissal does not amount to a decree. 
and it does not supersede the decree which is sought to be appealed ugainst. If 
the application is ordered and the other requirements of the law are complied with, 
then, and not until then, is there an appeal and even then the appellate court which 
can hear that appeal is the Privy Council or now the Supreme Court. It is, there- 
fore, impossible to treat an application for leave to appeal to the Privy Council 
as equivalent to an appeal to the Privy Council. In Rajah Kotaghiri Venkata 
Subbamma Rao v. Vellanki Venkata Rama Rao*, the facts were that one Vellanki 
Venkata Krishna Rao obtained a decree for possession and for mesne profits in A.S.. 
No. 40 of 1885 on the file of the High Court, Madras, on 12th August, 1886. Defen- 
dants 2 and 3 applied for leave to appeal to the Privy Council and while that was 
pending a compromise was entered into between the decree-holder and the grd 
defendant and on ist February, 1886, the petition for leave to appeal was disposed 
of in terms of the compromise. On- 28th January, 1891, the decree-holder presénted 
an application to execute the decree against defendants other than 2 and 3. They 
pleaded that it was barred by limitation as it was presented more than three years. 
from the date of the decree, namely, 12th July, 1886. The contention of the 
decree-holder was that the period of limitation began to run from the date of the 
disposal of the application for leave to appeal to the Privy Council which was 
on ist February, 1888. In rejecting this contention and holding that the execu- 
tion petition was time barred the Privy Council observed : 

« When closely examined Mr. Mayne’s arguments rests on the erroneous assumption that the 
application for leave to appeal to Her Majesty in Council by the second and third defendants operated 
as a stay of execution against the other defendants and required to be got rid of to make the appeal 
decree complete or operative. In fact he treats the application for leave as equivalent to an appeal,’” 
This decision would appear practically to conclude the matter against the respondents. 
We must accordingly hold that the order dated 18th December, 1936, passed om 
the application for leave to appeal to the Privy Council does not furnish a starting- 

int for limitation either under Article 182 G of the Limitation Act or section 
48 of the Code of Civil Procedure. 


The respondents, however, sought to support the judgment on the ground 
that as the decree by the High Court, Exhibit D-2 did not itself determine the 
amount payable for costs but directed that it should be ascertained by the courts 
below there would be no executable decree until it was ascertained and that accord- 
ingly the period of 12 years under section 48 of the Code of Civil Procedure would! 
run only from 6th January, 1938 and the execution petition would, therefore, be 
in time. Reliance was placed in support of this argument on the decision of the 
Privy Council in Rameshwar Singh v. Hemeshwar Singh®. There the decree contained 
a direction that the amount payable thereunder should be realised by the sale of 
the properties of one Janeshwar in the possession of Ekradeshwar. The decree 
a l 
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was dated 27th July, 1906. Ekradeshwar got possession of the properties of 
Janeshwar only in 1914. The decree-holder then applied to execute the decree 
in December of the same year. An objection was taken that it was barred under 
Article 182 of the Limitation Act. 


In overruling this contention the Privy Council observed : 


“ They are of opinion that in order to make the provision of the Limitation Act apply, the decree 
sought to be enforced must have been in such a form as to render it capable in the circumstances 
of being enforced. A decree so limited in its scope as that of the 27th July, 1906, under consideration 
cannot in their opinion be regarded as being thus capable of execution.” 

It will be noticed that in this case the decree which was sought to be executed was 
in its entirety executable only on the happening of a contingency. But a decree 
may be executable in part immediately and as to the rest on the happening of a 
contingency. ‘The question is whether in such a case the period of 12 years under 
section 48 of the Code of Civil Procedure should be calculated from the date of 
the decree or from the date of the happening of the contingency. This point 
arose for consideration in connection with execution of mortgage decrees passed 
prior to the present Code of Civil Procedure, which used to provide that the amount 
declared due should be realised by the sale of the hypotheca and, in case the sale 

roceeds were not sufficient to satisfy the claim, the mortgagor should be personally 
Fable for the deficiency. In Atyasamiyar v. Venkatachala Mudali}, it was held by a 
Full Bench of this court that limitation for execution of personal decree ran under 
section 48 of the Code of Civil Procedure from the date when the deficiency was 
ascertained and not from the date of the decree. The question came up for consi- 
deration subsequently before the Privy Council in Khulna Loan Company v. Fnanendra 
Nath Bose®. ‘There a combined mortgage decree had been passed on 28th of May, 
1896. The properties were sold on 24th of June, 1907 and after appropriating 
the sale proceeds towards the decree there was a balance still payable. An execution 
application for recovery of this balance was filed on_6th March, 1911. The High 
Court of Calcutta held that having regard to Order 20, rule 7, the date of 
the decree must be 28th of May, 1896 and that the period of 12 years under section 
48 of the Code of Civil Procedure must be computed from that date. This decision 
was affirmed on appeal by the Privy Council. Following this decision it was held 
in Nawab Shuja-ul-mulk Bahadur v. Umir-ul-umra Bahadur? and Swaminatha Odayar v. 
Thiagarajaswamt Odayar*, that the decision in Atyasamiyar v. Venkatachala Mudali}, 
could no longer be regarded as good law and that when the decree was executable 
in part the whole of it would become barred after 12 years from the date of the 
decree. That is also the view taken in Rajam Naidu v. Meenakshi Ammal®, The 
Bombay High Court has also come to the same conclusion in Rango Ramacharya v. 
Gopal Narayan’. 

The result of the authorities may accordingly be summed up thus :— 


(1) Where the execution of the decree in its entirety is contingent.on the 
happening of an event, the period of limitation does not begin to run until that 
contingency happens ; (2) Where the decree is in part executable immediately and 
in part not, limitation as against both the parts would run from the date of 
the decree. In the light of these principles, can it be contended that the decree of 
the High Court in S.A. No. 1595 of 1926 Exhibit D-2 is a contingent decree of 
the character considered in Rameshvar Singh v. Homeshvar Singh’. 


Admittedly one portion of it, so far as it related to the costs in the High Court 
was executable forthwith and even if the decree could be said to be contingent as. 
to the rest, the matter will be governed by the decision in Khulna Loan Company v. 
Jnanendra Nath Bose® and not Rameshwar Singh v. Homeshwar Singh’, Even with 
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Teference to the costs of the courts below which had to be ascertained can it propefly 
be stated that the decree is contingent? When a judgment is pronounced 
awarding costs it must necessarily take sometime before costs are taxed and entered 
in the decree. If the contention of the respondents is to be accepted the period of 
limitation for execution of a decree for costs should run not from the date of judg- 
ment but from the date when the decree is in fact signed, after the ascertainment 
‘of costs. That clearly is not the correct position. Order 20, rule 7 of the Code of 
‘Civil Procedure enacts : : 

* the decree shall bear date the day on which the judgment was pronounced, and when the 
judge has satisfied himself that the decree has been drawn in accordance «with the judgment, he 
shall sign the decree.” 
Having regard to this rule it has been held that limitation: runs from the date of 
the judgment which is the date which the decree should bear and not later when 
the decree is actually prepared and signed. In Afgul Hussain v. Mussummat Umda 
Bibi, the judgment was pronounced on 5th August, 1890. The decree bore 
the same date but it also bore another date, 11th August, 1890, the date on which 
the decree was actually prepared and signed by the Judge. It was held that an 
application presented for execution more than three years from the date of the 
judgment but within three years of the signing of the decree was barred by limitation. 
In Narasing Rao Konher Inamdar v. Bando Krishna*, an award directed among other 
things that the defendant should pay to the plaintiff forthwith two sums of money and 
further amounts were to be paid in future. A decree was passed on 17th November, 
1897, accepting the award. The decree, however, did not embody the terms of 
the award with the result that the plaintiff was unable to execute the same. He 
then applied to amend the decree so as to bring it in conformity with the award. 
That was ordered and the decree was amended on 28th January, 1899. On end 
December, 1909, the plaintiff applied to execute the decree in respect of the 
two amounts which became payable on 17th November, 1897. The defendant 

leaded that the execution petition was barred under section 48 of the Code of Civil 

ocedure. The plaintiff contended that, as the decree dated 17th November, 
1897, was not executable and that it became executable only on 28th January, 
1899, the execution application was in time. In overruling this contention the 
‘court observed : 
_ “X cannot myself doubt that the correct starting point is thic 17th November, 1897. The decree 
was made under the old Code of 1882 of which section 205 enacted that ‘ the decree s bear date, 
the date on which the judgment was pronounced’. That language seems to me to he imperative, 
and indeed to be designed to meet precisely a case of this sort where owing to certain oversights or 
irregularities a delay has intervened between the delivery of the judgment and the formal drawing 
of acorrect decree, But if I am right in thinking that the decree is to be referred to the 17th November, 
1897, and not the 28th January, 1899, then admittedly the application is out of time in regard to 
the sums I have specified. In my opinion the recovery of these two sums is now barred by limitation.” 
In Ramachandra Deo vw. Bhalu Painaik®, it was held by a Full Bench of the Orissa High 
Court that the phrase “ date of the decree” in Article 182 should be construed 
with reference to Order 20, rule 7 of the Code of Civil Procedure as the date when 
the judgment is pronounced and not the date when the: decree is actually drawn 
up and signed and that the application for execution filed more than three years 
from the date of the judgment but within three years from the date of the signing 
of the decree would be barred by limitation. In Venkataraya Goundan v. Mallappa 
-Goundan*, a decree for partition was ‘passed on 23rd December, 1925. The decree 
was engrossed with the necessary stamps on 26th March, 1942 and an application 
for execution thereof was filed on 26th June, 1942. It was contended on behalf 
pf the decree-holder that the execution was not barred under section 48 as there 
was an executable decree only on the 26th of March, 1942. 


Horwill and Koman, JJ., rejected this contention and held that “ the adjudica- 
tion became ripe for execution on the date of the judgment, in that the respective 
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rights of the parties had been adjudicated and decided on ”, and that “it was only 
the formalities to be observed in drafting the decree that had to be yet carried 
out”. These observations aptly-apply -to the present case. In view of these 
authorities it is difficult to hold that a decree for payment of costs: to be taxed is a 
contingent decree falling within the scope of the decision in Rameshwar Singh v. 
Homeshwar Singh}. 3 : 


Counsel for. the respondents relied on the decision of this court in Vydianatha 
Iyer v. Subramania Patter?. There a decree was passed on goth July, 1906, in the 
ollowing terms :— ` ` 
“ Appellant (defendant) do pay respondent (plaintiff) Rs. 64-1 1-4 for his costs in this second 
appeal, Rs. 78-3-7 for his costs in the memorandum of objection and alsó his costs in the lower appel- 
late court which will be ascertained and taxed by that court.” 
The costs in the lower court were ascertained on 1st December, 1906. The decree- 
holder applied to execute the entire decree on 7th August, 1909, more than three 
years from the date of the decree and within three years of the ascertainment of 
costs. A contention was raised that it was barred under Article 182 of the Limi- 
tation Act. It was held by Benson and Sundara Aiyar, JJ., that under that Article 
there was a single starting point for limitation, that the decree must be treated 
as one and indivisible and that as the execution was within time’as regards costs 
-which had been ascertained on 1st December, 1906, the application was in time 
_in respect of the entire decree. The proposition laid down in this case that there 
was only one starting point for limitation under Article 182 of the Limitation Act 
is in accordance with the decision of the Privy Council in Khulna Loan Company vw- 
_jnanendra Nath Bose®. But the decision as to when that period is to start was 
ased on the concession of the counsel that 


“so far as it related to the costs of the lower appellate Court the execution was not barred as 
the decree with respect to that portion became complete only within three years of the date of the 
application.” ive 
‘It is not, therefore, a decision that when costs have to be ascertained, limitation 
runs from the date of ascertainment. The same Bench, after referring to tbis 
decision, stated its.effect thus :— ; . 

“The question was when limitation began to run for the execution ofthe decree. It. was held 
that the decree was complete only when the costs were ascertained.” (Vide Ramana v. Babut.) 
‘These observations do not carry the matter any further. In view of the authorities 
already cited we are of opinion that when there is a decree for payment of 
costs, limitation runs for execution thereof under section 48 of the Code of Civil Pro- 
cedure andeunder Article 182 (2) of the Limitation Act from the date of the decree 
and not from the time when the costs are actually ascertained. 


In this view it is unnecessary to consider whether the principle of the decision 
in Dakshinamurtht Pillai v. Vedamurthy Mudaliar’ can be extended to the present 
case. It was argued for the respondents that when there is a decree for payment 
of mesne profits to be ascertained later the relief that could be obtained in execution 
of that decree is only the ascertainment of the amount of the mesne profits ; but 
that when a decree directs payment of costs to be ascertained there can be no ques- 
tion of obtaining relief by way of ascertainment of costs in execution of that decree 
and that therefore, decree providing for ascertainment of mesne profits stand on a 
different footing from decrees for costs to be ascertained. This argument is not 
without force but in the view taken by us on the other question, there is no need 
to express any opinion on it. In the result this appeal is allowed and E.P. No. 103 
of 1944 will stand dismissed. The parties will,bear their own costs.throughout.. `> ` 
"Ò RM. i A ee Appeal allowed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mnr. P. V. RajJAMANNAR, Chief Justice AND Mr. Justice VENKATA- 
RAMA AYYAR. 


Sri Nataraja Textile Mills, Ltd. .. <Appellani* 
U. 

S. V. Angidi Chettiar .. Respondent. 

Companies Act (VII of 1913), sections 166 and a4 Pully paid up shareholder—Right to file a petition 
forl hon of a company— Want of assets for distribution—If and when relevant for purposes of winding up— 
Winding up—lf could be ordered after a company has been struck off the register. 

The principle on which the English Authorities held that a fully paid-up shareholder was not 
entitled to maintain a petition for winding up unless there were lus assets available for distri- 


bution, was that otherwise he had no interest in the winding up of the concern. This was more a 
rule of practice of Courts. But this view has been abrogated by statutory enactment. 


Considering the question purely on the language of the enactment, the right of a contributory 
to present a petition is declared in unqualified terms in section 166 of the Indian Companies Act. 
To annex a further condition to the exercise of that right that there should be an allegation and proof 
that there would be surplus assets available for distribution, would be to add to the section and not 
to interpret it. When the applicant for winding up is a shareholder and no rights of creditors are 
involved, the Court has always a discretion to decide whether it is in the best interests of all the 
persons concerned that the company should be wound up. Want of assets may he an element in 
determining whether the petition is bona fide or not but except to that extent it would not be a relevant 
consideration for deciding whether winding up should be ordered or not. Where a shareholder 
has made out a case for winding up a company, the petition is not liable to be thrown out merely 
on the ground that he has not established that there will be surplus assets available for distribution 
and that is precisely what section 170 of the Act enacts. 


A company could be wound up even after it had been struck off under section 2 7 (5) of the Act. 
Even apart from an order restoring the company to the register under section Bia ) the court has 
jurisdiction under section 162 to order winding up of the concern. 

On appeal from the judgment and the order of the Honourable Mr. Justice 
Krishnaswami Nayudu dated 13th November, 1951 and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court in O. P. No. 409 of 
1949. 

V. Thyagarajan and S. Kothandarama Nainar for Appellant. 

K. Veeraswami and G. Ramanujam for Respondent. 


The Judgment of the Court was delivered by 

Venkatarama Ayyar, J.—These appeals arise out of proceedings instituted for 
the winding up.of a company called the Natarajia Textile Mills, Limited. The 
said company was incorporated under the provisions of the Indian Companies 
Act on 28th August, 1946, its object being the establishment of a mill’for spinning 
yarn, manufacturing gauze, lint, etc. It appears that the Government declined 
to grant the necessary permits for importing spindles with the result that there 
was no commencement of business as provided in section 103 of the Act. No 
general meeting of the company was convened within the time specified in section 76 ; 
nor was the balance sheet or profit and loss account placed before it as laid down 
in section 131. On 2oth June, 1948, the Assistant Registrar of Joint Stock Com- 
panies, Ramanathapuram, issued a notice to the directors why proceedings should 
not be taken against them for default in compliance with the requirements of sec- 
tions 76 and 131 of the Act. To this there was a reply on 6th July, 1948, by the 
respondent and by another director of the company that as no business had been 
done by the company it might be struck off the register under section 247 of the 
Act. On 4th January, 1949, a meeting of the general body of the company was 
held at which it was resolved without any opposition: to wind up the company. 
The respondent thereafter presented a petition under section 162 of the Act, O.P. 
No. 409 of 1949 for liquidation of the company on the ground that it was not possi- 
ble to carry on business and that the general body had passed a resolution for wind- 
ing up the concern. Meantime acting on the memorandum of the directors, 
dated 6th July, 1948, the Registrar of the Joint Stock Companies passed an order 
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on 19th July, 1949, striking off the company under section 247 of the Act. 
‘The eee thereafter filed a statement in O.P. No. 409 of 1949 that as the com- 
pany had been struck off and was no longer in existence, the application for winding 
up was not maintainable. They also contended that as the petitioner was a fully 
paid-up shareholder he was not entitled to apply for winding up. The respondent 
then filed O.P. No. 49 of 1951 under section 247 (6) of the Act for setting aside 
the order dated 19th July, 1949, on the ground that when he applied to the Assis- 
tant Registrar on 6th July, 1948, to strike off the company hé acted in ignorance 
of the “intricate provisions of the company law ”, and that he filed O.P. No. 409 of 
1949 “ bona fide believing that there was no impediment in its way”. It was accor- 
ingly prayed that the company might be restored to the register. This applica- 
tion was resisted on the ground that as the order dated rgth July, 1949, was passed 
on the invitation of the petitioner he was not a person aggrieved by it and was, 
therefore, not competent to apply under section 247 (6). By his order dated 13th 
August, 1951, Krishnaswami Nayudu, J., directed that in the interests of justice 
the company should be restored to the register. O.S.A. No. 31 of 1952 has been 
preferred against this order. O.P. No. 409 of 1949 for winding u e company 
then came up for hearing and holding that the respondent was entitled to maintain 
the application as a contributory, Krishnaswami Nayudu, J., ordered that it was 
Just and equitable that the company should be wound up. O.S.A. No. 1 of 1952 
has been presented against this order. 
Three contentions have been urged on behalf of the appellants : 


` tt) The respondent was not entitled to apply for winding up under section 
166 of the Act as he was a fully paid-up shareholder; (2) the respondent was 
not entitled to apply for restoration of the company under section 247 (6) as he 
was not a person aggrieved, and (3) if the order of restoration made in O.P. No. 49 
‘of 1951 was erroneous, then, O.P. No. 409 of 1949 was liable to be dismissed on 
the ground that there was no company in existence which could be wound up 
‘under section 162. i 


The first question that arises for determination is whether a fully paid- 
up shareholder is entitled to present a petition for liquidation of a company and 
if so, under what conditions. That, a fully paid-up shareholder is a contributory 
and is as such entitled to apply for winding up was settled early in Re National 
Savings Bank Association’ and In re Anglesea Colliery Company? and these decisions 
were followed in this Court in Sabapathi Press Co., Ltd. v. Sabapathi Rao?. The further 
question for decision is, under what conditions he is entitled to present an applica- 
tion. Two of the earliest decisions on the subject are those of Romilly, M.R., in 
Re The Patent Artificial Stone Company, Lid.4 and Re The Lancashire Brick and Tile 
Company, Ltd.5. In the latter case the learned Master of the Rolls held that though 
a fully paid-up shareholder’was not disqualified from presenting a petition, he must, 
to get an order, satisfy the court that there would be a surplus available for distri- 
bution among the shareholders. In Re Rica Gold Washing Company®, it was held 
that a fully paid-up shareholder who presents a petition to wind up the company 
must both allege in his petition and show by evidence that there are assets of the 
company of such an amount that in the event of a winding-up he would have a 
tangible share or surplus to receive. In Re Diamond Fuel Company’, the position 
‘was thus stated by Thesiger, L.J.: \ 

“I quite agree that when a fully paid-up shareholder is seeking to wind up a company it is 
necessary for him to show that there is likely to be some tangible surplus in the event of the company 
being wound up and its assets collected.” 


In Re Jron Colliery Company®, Jessel, M.R., observed : 


“Then he says he is a shareholder, but he is a fully paid-up shareholder, and has no locus standi 
to apply for a winding-up order unless he, alleges that there is a surplus and gives some evidence in 
a ee 
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support of the allegation, for otherwise he has no interest in a winding-up. There is no allegation 
in the petition that there will be a surplus, and the petitioner is not a creditor, so the petition was: 
demurrable.” ` 
This was the state of the law, when, in 1907, 7 Edw. 7 C. (50) section 29 was enacted. 
providing that a court could not refuse to make a winding-up order on the ground 
that there were no assets. The result of this provision is that if a shareholder 
was competent as a contributory to present an ae TAT for winding-up, that 
could not be dismissed on the ground that there would be no surplus assets. That, 
however, was not the view taken by Neville, J., in Re Kaslo-Slocan Mining and Financial 
Corporation, Lid.1, wherein he observed in a short judgment : 

*€ Tt is a petition by a fully paid-up shareholder and he alleged that the company has no assets: 

dismissed with costs.” ` 


and is insolvent. Under those circumstances the petition must be 


It may be mentioned that section 29 of the Statute of 1907 was re-enacted as section 
141 (1) in the Act of 1908, as section 171 (1) in the Act of 1929 and as section 225 (1) 
in the Act of 1948. The corresponding section in the Indian statute-is section 170 
dnd it enacts af os 

“ that the court shall not refuse to make a winding up order on the ground only that the assets 
of the company have been mortgaged to an amount equal to or in excess of those assets, or that 
the company no assets.” 
Now the contention of Mr. V. Thyagarajan, learned counsel for the appellants, is 
that the law as laid down in Re Kaslo-Slocan Mining and Financial Corporation, Ltd.1, 
should be followed, as the relevant provisions are the same both under the English 
statute and in the Indian enactment. He also relied on the decision in Bharat 
Bank v. Lajpat Rai Sawhney?, where Kapur, J., held following the English authorities 
that x 

“if a fully paid-up shareholder presents a petition he must allege and prove, at least to 
the extent of a prima facie case that there are assets of such amount as that in the winding-up he will 
have a tangible interest.” 

Now the principle on which the English authorities held that a fully paid-up- 
shareholder was not entitled to maintain a petition for winding-up unless there 
were surplus assets available for distribution, was that otherwise he had no interest 
in the winding-up of the concern. As observed by Romilly, M.R., in Re The 
Patent Artificial Stone Company® : 


, “ The petitionet personally has not such an interest as would entitle him to make such an appli- 

cation.” 
Vide also the observations of Jessel, M.R., in Re Jron Colliery Company*, already 
quoted. There is nothing, however, in the statute imposing any such limitation 
on the right of a contributory to present a petition for winding-up. It was one 
evolved by the courts in the exercise of their equitable jurisdiction. But then 
the Legislature intervened and enacted that a winding-up order should not be 
refused on the ground of want of assets. The result was to abrogate what had 
been a rule of practice in the courts of Chancery. No decision of the English Court 
has been cited to us where the effect of the new provision has been considered. 
The decision in Re Kaslo-Slocan Mining and Financial Corporation Lid.1, was no doubt 
subsequent to the enactment of the new section but there is no reference to it in 
the judgment and no discussion of its effect. In Palmer’s Company Law (19th 
edition) after stating the law as laid down in Re Rica Gold Washing Company5, 
the. learned author observes : : 

"Tn spite of section 224 of the Act there is a serious risk that a petition by a fully paid-up share- 
holder alleging that the company has no assets will be dismissed,” : 
and this is with reference to the decision in Re--Kaslo-Slocan Mining and Financial 
Corporation, Lid.4. But the same learned author in dealing with this question in 
his Company Precedents (16th edition), Part I, observes: - 
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. ‘This section appears to apply toa contributory’s petition. In Re Kaslo-Slocan Mining Com- 
pany?, it was held that a shareholder who merely proved insolvency was not entitled to an order 5 
but this case is very shortly reported, and it should be noted that the petition was opposed by a large 
body of shareholders. Other cases show that the insolvency of the company does not debar a share-- 
holder from obtaining an order where there isa case for investigation, or other good reason fora 
winding-up order ”. : 

The law is thus stated in Halsbury’s Law of England (Volume II, 5th edition, para- 
graph 891, at page 554). 

“ A fully paid-up shareholder may, as a contributory, present a winding-up petition and the 
court cannot refuse to make a winding-up order on the ground only that the assets have been mort-- 
gaged to an amount equal to or in excess of those assets or that there are no assets an 
In the foot-note it is observed that the decision in Re Rica Gold Washing Company*,. 
is modified by the new provision enacted in 1907. i [ 


In Core-Browne’s “ Handbook on Joint Stock Companies”, (41st edition), the 
position is thus stated :— 

“ A contributory whose shares are fully pace is entitled to petition. Before 1929 this was 
so only if there was a reasonable probability that there would be assets to divide among the contri- 
butories and if he Himself alleged in the petition that there were no assets, this petition would have 
been dismissed with costs on the preliminary objection being taken. Having regard to section 225 
this is no longer the case”. . 

Coming next to the Indian authorities in Re Cine Industries and Recording Co., 
Lid.?, Chagla, J., as he then was, observed :— 

“This is a shareholder’s petition. It is true that as the law stands to-day he is under no disability 
as compared with a contributory, nor is he under any obligation, as he at one time was, to satisfy 
the court that.on a winding-up there would be surplus assets”. : ’ 
The question was considered quite recently by a Bench of the Calcutta High Court 
in Davco Products Lid., v. Rameswar Lal Sohani*. In that case a petition for winding 
up by a fully paid-up shareholder which was supported by creditors was treated 
virtually as a creditor’s petition and ordered. On the question whether a petition 
was maintanable by a shareholder who does not allege and prove that there was. 
surplus, Das Gupta, J., observed that: 

“ When a person asked for an order without any tangible interest in the result there is ordinarily 
good ground for thinking that the application is for ulterior purpose and not a bona fide application”. 
and that i 


“ the provision in law that a petition shall not be refused merely on the ground that there are 
no assets does not make it any the necessary for the court to be vigilant, that the court’s process 
is not abused ”. 


In other words want of assets would be an element in deciding whether the petition: 
is bona fide. P.N. Mukerjee, J., was of the opinion that the rule laid down by Jessel, 
M.R., in Re Jron Colliery Company®, should not be followed firstly because its 
correctness had been doubted by Buckley, J., in Re Grigglestone Coal Co., Ltd., and 
secondly because that would be inconsistent with section 29 enacted in 7 Edw. 7 
C., Ch. 50 and the corresponding provisions in the subsequent statutes. Referring 
to the decision in Re Kaslo-Slocan Mining and Financial Corporation, Ltd.1, the learned 
Judge observed : i 

“ With all respect to the learned Judge (Neville, J.) who decided the said. case, I am bound to. 
say that his very short judgment of only three sentences gives no reason for the decision, and even 
apart from all other matters it contains no indication that the effect of the statutory change, since 
the said dictum was pronounced in the year 1879, was considered in all its bearings.” ? 
The learned Judge also remarked that the decision in Bharat Bank v, Lajpat Rat 
Sawhney? did not appear to have taken sufficient notice of the provisions of section 
170 (1) of the Indian. Companies Act“ - 

Considering the question purely on the language of the enactment; the right. 
of a contributory to present a petition is declared in unqualified terms in section 166. ; 
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Now to annex a further condition to the exercise of that right that there should be 
an allegation and proof that there would be surplus assets available for distribution, 
would be to add to the section and not to interpret it. When the applicant for 
winding-up is a shareholder and no rights of creditors are involved the court has 
always a discretion to decide whether it is in the best interests of all the persons 
concerned that the company should be wound up. Want of assets may be an ele- 
ment in determining whether the petition is bona fide or not but except to that extent 
it would not be a relevant consideration for deciding whether winding-up should 
be ordered or not. Where a shareholder has made out a case for winding up a 
company, the cea is not liable to be thrown out merely on the ground that 
he has not established that there will be surplus assets available for distribution and 
that is precisely what section 170 enacts. In this case the shareholders themselves 
passed a resolution for winding up the concern and there cannot, therefore, be any 
doubt that it is just and equitable that it should be wound up. That is the view 
taken by Krishnaswami Nayudu, J., and we are in agreement with it. 


The next contention urged on behalf of the appellant is that the respondent 
was not entitled to maintain O.P. No. 49 of 1951 under section 247 (6) of the Act. 
It will be remembered that it was on a memorandum, dated 6th July, 1948, sent by 
the respondent and another director that the Registrar passed the order striking 
off the company on rgth July, 1949. The contention of the appellants is that 
having invited the Registrar to pass the order in question the respondent cannot 
be heard to complain about it and that he is not a ‘person aggrieved within the 
meaning of section 247 (6). The decision in Harrup v. Bayley! was relied on in 
support of this position. There the facts were that a meeting was convened of 
the rate-payers df a town for authorising certain expenses out of the town funds. 
One Harrup attended*the meeting and took active part in the framing of the resolu- 
tion which was ultimately passed. Section 181 of the Town Improvement Act 
gave a right of appeal to “ any person or persons who may think himself, herself 
or themselves aggrieved ” by any rate or order made under the Act. Under this 
provision Harrup filed an appeal against the resolution. An objection was taken. 
that he was not a person aggrieved as he himself took part in the resolution and 
that the appeal was, therefore, incompetent. In upholding this objection Lord 
Campbell, C.J., observed : i 

“ Giving it a reasonable construction, the enactment means to give an appeal to any one who 
has a legal ground for saying he is aggrieved. Now, how can such a provision apply to a person who 
wishes to complain of the act which he himself authorised, and expressly required to be done? A meet- 
ing was called to consider whether these enses should be paid out of the town funds. All who 
were present were told it could not jegally be done against the consent of the rate-payers. The 
appellant then procured an alteration in the form of a resolution and himself expressly approved of 

e altered resolution, which empowered the Commissioners out of the two funds to prosecute the 
application to Parliament. The order complained of was made to carry out that resolution and 
pay the expense incurred under it. How can the appellant say he is aggrieved by this Order? 
Volenti non fit injuria. According to every principle of justice he cannot complain of what was his 
own act”. 

The argument of Mr. V. Thyagarajan is that on the same principle the res- 
pondent must be held not to be entitled to apply under section 247 (6) as a person 
aggrieved. But then this objection is in the nature of a personal estoppel binding 
- the respondent and does not preclude other persons interested in the matter from 
moving the court for relief under section 247 (6). On the merits nothing substan- 
tial has been urged against the order restoring the company to the register. The 
reason why the appellant objects to restoration under section 247 (6) is that if O.P. 
No. 49 of 1951 is to be dismissed as not maintainable that must, according to him, 
result in the dismissal O.P. No. 409 of 1949 on the ground that there being no 
company in existence no order for winding it up, could be made. It is represented 
to us by Mr. Veeraswamy, learned advocate for the respondent, that there are 
other shareholders who were supporting the respondent in the application for winding 
up,the concern. If so, the matter could have been set right by impleading them 
as parties to O.P. No. 49 of 1951 and an order of restoration made at their instance. 
Es | 
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The objection that they are not eo nomine parties to the petition is purely a formal 
and technical one and having regard to the substance of the matter we do not con- 
sider that this is a fit case for interference with what is eminently a just order made 
by the learned Judge. 

The last contention of the appellants is that when once the company is struck 
off under section 247 (5) that ceases to exist, as a company thereafter and so 
there could in law be no petition to wind up what has no legal existence. The 
argument of the appellants on this question proceeded mainly on the difference 
in language between section 353 (5) of the English Act and section 247 (5) of the 
Indian Act. Section 353 (5) is as follows :— 

“ At the expiration of the time mentioned in the notice the Registrar may, unless, cause to-the 
con is previously shown by the company, strike its name off the register, and shall publish notice 


thereof in the Gazette and on the Publicationjin the Gazette of this notice the company shall be dis- 
solved : 


Provided that— 
(a) the liability, if any, of every director, managing officer and member of the company shall 
continue and may be enforced as if the company had not been dissolved ; and 
(b) nothing in this sub-section shall affect the power of the court to wind up a company the 
name of which has been struck off the register.” 
Section 247 (5) of the Indian Companies Act is as follows :— 


“ At the expiration of the time mentioned in the notice the rı unless cause to the 
contrary is previously shown by the company, strike its name the regater and shall publish 
notice thereof in the Official Gazette, and, on the poblication i in She Official Gazette, of this notice, 
the company shall be dissolved : provided ‘that the bility (if any) of every director and member of 
the company shall continue and may be enforced as if the company had not been dissolved.” 


The contention of Mr. V, Thyagarajan on behalf of the appellants is that in 
the absence, in section 247, of a provision similar to section 353 (5) it must, be 
held that there is is no jurisdiction in the court to order winding up of a 
company which has been struck off. We do not agree that this is the conclusion 
to be drawn from the difference in language. Section 353 (5)(b) only makes explicit 
what is really implied in section 353 (5) (a). If the directors and members of 
the company continue to be liable as if the company had not been dissolved it 
must follow that the Court must have jurisdiction to order winding up if that is 
ae for enforcing those obligations. As argued by Mr. Veeraswami the effect 
ofa s off of a company under section 247 is not the same as dissolution, 
thereof on fate completion of the administration of the concern under section 194. 
When a company is struck off under section 247 (5) there may be assets 
to be realised and debts to be discharged and for that purpose there might be need 
for administration and the effect of the provision in section 247 (5) that for certain 
purposes the company shall continue as if it had been dissolved is to invest the court 
with jurisdiction under section 162 to order its winding up. The only decision which 
has been cited before us bearing on this question is Shekh v. Berar Ginning Co.1 There 
it was held that a company could be wound up even after it had been struck off 
under section 247 (5). We are accordingly of opinion that even T from an 
order restoring the company to the register under section 247 (6) the Court has 
jurisdiction under section 162 to order winding up of the concern. On the merits 
we do not see any sufficient ground to differ from the a of Krishnaswami 
Nayudu, J. 

The arguments before us have proceeded on the EER that the respondent 
was a fully paid up shareholder. It is now stated before us, that the appellants 
do not concede this, and that the question whether the respondent is a fully paid 
up shareholder might be left open for decision in the usual course. The respondent 
does not object to it. 

In the result O.S.A. No. 1 of 1952 is dismissed with costs and O.S.A. No. 31 of 
1952 without costs. 

R.M. Appeals dismissed. 





1. A.I.R. 1928 Nag. 194. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 


PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND MR. Justice BALAKRISHNA 
AYYAR. l 


Uthandi Vanniar ©.. Appellant* 
D. 


Thiruvoimur Sri Thiagarajaswami Devasthanam represented by 
its Executive Officer having his office at Thiruvoimur, Naga- 
pattinam Taluk - .. Respondent. 
Givil Procedure Code (V of 1908), section 47, Order 20, rule 12—Suretp bond—Three persons binding 
themselves jointly and severally—Sale of properties of the surety—Application for en up satisfaction and’ 
discharge of the applicant from surety— Whether circumstances permit of entering up satisfaction. 


Where for a decree amount a surety was provided and three persons bound themselves jointly 
and severally to supply security and hence became liable individually and jointly for the decree amount. 
and some of the properties given as security were sold and satisfaction was sought to be entered up- 
by one of the other sureties for the entire amount for which surety was given and an application 
under section 47, Civil Procedure Code, was made in that bebalf : 


Held : That the principle, so far as appropriation of amount towards the charge was anced 
should be as in the case of mortgages, namely, that on sales free of encumbrances the amount first 
should be appropriated towards the first mortgage after mecting erpenses of execution proceedings. 
in the matter of sale and then only made available for discharging cxt mortgage. Therefore, the 
entirety of the amount out of sale here should be made available for arean for which the surety was. 
answerable. Therefore, after meeting costs, satisfaction should be entered up against the surety 
whose application was filed and the dibcharce of that surety effected. 


Appeal against the Order of the District Court of East Tanjore at Naga- 


pattinam, dated 25th November, 1952 and made in E.A. Now 196" of'1952 in E. P.. 
No. 67 of 1950 in O.S. No. 18 of 1948. ` 

«R. Gopalaswami Aiyangar for Appellant. 

K. S. Naidu for Respondent. A 

The Judgment of the Court was delivered by 

Satyanarayana Rao, 7—The question that arises in this appeal is the amount. 
in which the surety, Uthandi Vanniar, the appellant, should be made liable under 
the security bond, Exhibit B-r executed by him along with two others. The first 
defendant in the suit O.S. No. 18 of 1948 took a lease of the properties of the temple 
and his father, Kumaraswami Vanniar, executed a security bond in respect of 
the property described in Schedule B attached to the decree, making himself answer- 
able for the liabilities under the lease in a sum of Rs. 4,000. A similar bond was 
executed by Rajagopala in a sum of Rs. 1,000. When the suit was filed, there 
was an application for the appointment of a Receiver, and there was the direction 
by the District Court in that application that: the defendant should deposit a sum 
of nearly Rs. 9,000. Against that order there was an appeal to this Court and 
the amount was reduced to Rs. 5,000. The matter was carried in L. P. Appeal, 
and the learned Judges who disposed of that L.P. Appeal directed that if the appel- 
lant, that is, the first defendant, Chidambara, should furnish security for a sum. 
of Rs. 9,000 to the satisfaction of the District Judge, within six weeks from the 
date of the receipt of the order by the lower Court, there was no necessity to 
deposit any amount into Court as per the order made in the suit and in appeal. 
This order of the High Court is dated 16th August, 1948. In fulfilment of that, order,, 
the security bond was executed by: three persons, Chidambara, the first defendant, 
Subramania, and: Uthandi Vanniar, that is,,the appellant. Al of them made- 
themselves answerable. up, to-a -limit of Rs.. 9,000 for the: arrears of profits duéy 
to the plaintiff. The property described in Schedule :A attached to the bondsr 
belonging to Chidambara and the B Schedule property belonging to Subramania: 
and the/G Schedule property belonging to the appellant, were giyen as_security,. 
the total value of the propérties being Rs. 22,000. The liability. was., joint and. 
several, - FA 


VN e omm ee 
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The suit was decreed on 14th April, 1949 and the decree provided among other 
things that the plaintiff should recover from the first defendant personally and a 
charge on the plaint B Schedule property set out in the decree a sum of Rs. 8,369-3-10, 
with interest on Rs. 8,083-7-4 at the rate of 5$ per cent. per annum from 16th 
June, 1948, till date of realisation and do also likewise realise a sum of Rs. 2,396-8-0 
on account of the proportionate costs of the suit, and that out of the amount decreed, 
the 2nd defendant, Rajagopala, personally and the properties in the plaint C Sche- 
dule set out in that decree and given by him as security, be liable as a charge to 
the extent of Rs. 1,000. The future profits were not determined but the decree 
directed that there should be an enquiry regarding them under Order 20, rule 12, 
Civil Procedure Code. In pursuance of the last direction, in I.A. No. 67 of 1950, 
the future profits were determined. The amount arrived at was Rs. 3,949, which 
was made a charge on the properties of Chidambara. 


After the decree was passed, as appears from the E.P. filed in the case, a sum 
of Rs. 2,163-7-0 was realised by the decree-holder from properties other than those 
subject to the charge. The liability, therefore, of the first defendant for the future 
profits that remained was only Rs. 1,785-9-0. The decree-holder brought to sale 
the properties of Chidambara described in lot No. 3 in E.P. No. 67 of 1950 and 
the. lot realised a.sum of Rs. 5,950. In E.P. No. 65 of 1951, lot No. 4. of Kumara- 
swami Vanniar, the father of the first defendant, was sold and a sum of Rs. 5,460 
was realised. Thus in all by the Court sale of these two lots a sum of Rs. 11,410 
-was realised, out of which poundage of Rs. 230 had to be deducted, leaving avai- 
-lable a sum of Rs. 11,180 for appropriation towards the amount due under the 
‘two decrees, that is, the decree for past profits and the decree for future profits. 


The surety, Uthandi Vanniar, filed the application out of which this appeal 
-arises under section 47 of the Code, requesting the Court to enter full satisfaction 
of the decree. His contention was that by the sale of the two lots an amount more 
than sufficient to cover the liability of Rs. 9,000 for past profits for which he along 
with two others became surety was discharged. This application. was dismissed 
by the lower Court. Hence this appeal. ; 

The only question that requires consideration is, the manner. in which this’ 
sum of Rs, 11,180 should be appropriated. The contention urged on behalf 
of the respondent is that out of this sum the balance of the future profits of 
Rs. 1,785-9-0 and costs of the first decree Rs. 2,396-8-0, for which. also a charge 
was provided over the B Schedule properties of Kumaraswami, should be deducted 
and the balance alone should be treated as available for past profits, for which this 
surety was answerable. On the other hand, it`was contended on behalf of the 
appellant that the charge heing available to the decree-holder -even prior -to the 
‘date of the suit against the properties in the hands of Kumaraswami and Rajagopala, 
under section 141 of the Contract Act he was entitled to the advantage of that 
‘security and that his dues on account’ of past profits should be deducted out of the 
, amount of Rs. 11,180 leaving the balance alone for appropriation by the decree- 
holder towards costs and the balance of future profits. We think that the two 
extreme contentions are untenable. In our opinion the proper mode of appropria~ 
ting the amount is to deduct the amount of costs of Rs. 2,396-8-o from Rs. 11,180, 
leaving the balance of Rs. 8,783-8-0 to be appropriated towards the past profits, 
in order to reduce the liability of this surety. When there is a charge on the pro- 
perty which the surety is entitled to take advantage of the appropriation must be 
made so as not to jeopardise his interests and throw on him a greater burden than 
the law permits. For the future profits, the charge was created only by the later 
‘decree in the proceedings under Order 20, rule 12, Civil Procedure Code. In 
fact, where the property is sold free of encumbrance in the case of mortgages, the 

. usual rule is that the amount after deducting the expenses of execution should first 
be appropriated towards the first mortgage and the balance if any, should be made 
available for discharging the next mortgage on the property. We think that the 
same principle should be applied here also. The charge is for arrears on both the 
properties and in regard to Kumaraswami’s properties the charge’is also for' costs. 
Fhe entirety of the amount which the sale fetched in`réspect of thë properties under 


476 THE MADRAS LAW JOURNAL REPORTS. [1954 


lot 3 of Chidambara should be made available for the arrears for which the surety 
is answerable. From the sale proceeds realised by the sale of Kumaraswami’s 
properties, the costs must first be deducted and the balance alone will be available 
for appropriation towards the liability of the surety. On this basis, the amount of 
Rs. 8,783-8-0 must be applied to reduce the liability of this surety and the surety 
will be liable only for the difference between this sum and Rs. 9,000. 
. Therefore, satisfaction as against this surety will be entered for Rs. 8,873-8-0 and 

it will be open to the decree-holder to realise the balance alone, Rs. 9,000 minus 
Rs. 8,783 from the sureties. 


The order of lower Court is set aside and instead an order on the above lines 
will be substituted. There will be no order as to costs. 
K.C. — . Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice BALAKRISHNA AYYAR. 


Pakamaraja Naickar and others .. Petttioners* 
D. . 
Chidambara Nadar and another .. Respondents. 

Code of Criminal Procedure (V of 1898), section 145—Preliminary order under section 145 (1)—Failure 
to issue—Effect on an order under section 145 (6). 

Under section 145, Criminal Procedure Code, a Magistrate has to determine who was in posses- 
sion of the pro in dispute on a particular date and that date is the date of the order under sec- 
tion 145 6 and if there is no order under section 145 (1), Criminal Procedure Code, there will be 
no date with reference to which the question of possession can be determined. Omission to issue 
an order under section 145 (1), Criminal Procedure Code, vitiates the entire proceedings before the 
Magistrate and the Magistrate has no jurisdiction to pass any order under section 145 (6) of the Code. 

Mariasusai Udayan v. Hajee Mahamad Azezudeen Sahib, (1936) 71 M.L.J. 305, followed. 

Madan Mohan Lal v. Mt. Sheoraj Kunwar, A.1.R. 1932 All. 446, not approved. 

Mg. Po Lon v. Mg. Ba On, A.I.R. 1925 Rang. 111 (2); Nur Baksh v. Emperor, A.I.R. 1917 Lah. 
35 (1), Kapur Chand v. Suraj Prasad, (1933) LÈR. 55 All. 301 ALR. 1933 All. 264, distinguished. 

Petitions under sections, 434 and 435 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the Order of the court of 
the Additional First Class Magistrate of Virudhunagar, dated 8th September, 1952 
and made in M.C. Nos. 36 and 38 of 1951. 


A. V. Narayanaswami Aiyar for Petitioners. 
T. S. Vaidyanatha Aiyar for Respondents. 
The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


The Court made the following 
Orprr.—These are two petitions to revise a consolidated order made by the 
Additional First Class Magistrate, Virudhunagar, in M. C. Nos. 36 and 38 of 1951 
on his file, finding the respondents to be in possession of the property in dispute 
and under section 145 (6) placing them in possession thereof, 
Mr. Narayanaswami Iyer, the learned advocate for the petitioners, took the 
` preliminary objection that the entire proceedings before the magistrate are void! 
for the reason that no preliminary order as required by section 145 (1) Criminal 
Procedure Code, was issued. Mr. Vaidyanatha Iyer, on the other side, replied 
that as a matter of actual fact orders under section 145 (1) Criminal Procedure 
Code, must have been issued, because in a letter dated 22nd September, 1951, 
addressed by the Joint Magistrate, Sivakasi, to the District Magistrate, Ramanatha- 
puram, suggesting that the case be transferred to the Additional First Class Magis- 
trate, Virudhunagar, it is stated, 
“ as it is anticipated a was likely to cause a breach of the peace and the parties were served 
an order under section 145 (1) Criminal Procedure Code (sic) ”. 


* Crl. R.C. Nos. 1278 and 1279 of 1952. 11th September, 1959- 
(Grl. R. P. Nos, 1115 and 1116 of 1952. ; 


I] PAKAMARAJA NAICKAR U. CHIDAMBARA NADAR (Balakrishna Ayyar, 7.). 477 


Now no copy of such an order exists in the file. On a reference made to the, 
Additional First Class Magistrate, Virudhunagar,, he reported, 


“No separate orders under section 145 (1), Criminal Procedure Code, are available in the re- 
cords received from the executive i , at the time of the transfer of the case to this court. 
The executive Magistrate, Sivakasi, who was subsequently addressed by me reports that no such 


orders under section 145 (1), Criminal Procedure Code, are available in the reocrds of his office 
also.” 


It is clear to me that no order under section 145 (1), Criminal Procedure Code, was 
actually issued because if it had been, the office copy of it ought to have been in 
the file. Besides, the copies served on the parties must have also been placed in 
the file and every one of these could not have been lost. The likelihood is that what 
the Joint Magistrate refers to as an order under section 145 (1), Criminal Procedure. 
Code, is merely the notice dated 1st August, 1951, intimating the parties that the 
petition under section 145, Criminal Procedure Code, stood posted to 2nd August, 


1951, at Sivakasi, for hearing. That is really not an order under section 145 (1), 
Criminal Procedure Code. : 


Mr. Narayanaswami Iyer, for the petitioners, contended that the omision to 
issue an order under section 145 (1), Criminal Procedure Code, vitiates the entire 
proceedings of the Magistrate. In support of this argument he referred to the 


decision of Ayling, J., in Subbarama Atyar v. Mariya Pillar, where the learned Judge 
observed on page 562 :— 


“ On the other hand it seems to me that the Magistrate’s roceedings are void ab initio by reason 
of his failure to comply with the requirements of clause 1 of section 145 of the Code of Criminal 
Procedure. This provides that where a Magistrate is satisfied that a dispute exists regarding any 
land or water or the boundaries thereof within the local limits of his jurisdiction, he shall record a 
formal order in writing setting forth the grounds of his being so satisfied and requiring the disputing 
parties to attend his court and file written statements. It is only in this way that’proceedings under 
section 145 can be initiated, The provision of law is imperative and failure to comply with it destroys 
the Magistrate’s jurisdiction.” 


To the same effect is the decision of Burn, J., in Mariasusai Udayan v. Hajee 
Mahamad Azezudeen Sahib*, The learned Judge observed. 


uereeeee s e The decisions of this court so far tend to show that unless there is a preliminary 
order under section 145 (1), Criminal Procedure Code, the Magistrate has no jurisdiction to pass 
any order under section 145 (6), Criminal Procedure Code. These decisions I would say with 


all respect are correct for the reason which I have already indicated.” 


That reason runs in these terms :— 


“There was nothing to prevent the learned Sub-Divisional Magistrate from drawing up a preli- 
minary order under section 145 (1), Code of Criminal Procedure, on the date on which he decided. 
that the case was one properly falling under section 145, Code of Criminal Procedure........ The 
importance of this is that the Dek ‘i possession has to be decided with reference to the date of 
the preliminary order (ses section 145 (4), Criminal Procedure Code), and if there is no prelim inary 
order the one question which the Magistrate has to decide cannot be decided.” p 


Mr. Vaidyanatha Iyer on the other side referred to a number of decisioñs which 
I shall now examine. The decision in Madan Mohan Lal v. Mt. Sheoraj Kunwar?, 
is the one most in point and in that Boys, J., made a fairly detailed examination 
of the subject and expressed the view that the omission to draw up an order under 
section 145 (1), Criminal Procedure Code, has nothing whatever to do with the 
question of jurisdiction. He observed : 


awe sia Siew aes It appears to me that it would be quite unjustifiable and unreasonable to set 
aside | y proceedings under section 145, when the facts indicate that the parties could not 
conceivably have been prejudiced by the absence of a formal order, where it is manifest that they 
knew well all the facts and contested the matter with the adv 


antage of the knowledge of the whole 
of the facts.” ` 
The decision in Mg. Po Lon v. Mg. Ba On‘ is no doubt to the same effect ; but there 
is no discussion of the matter and no reasons are assigned. So too in the decision 
in Nur Baksh v. Emperor®, another case reported on the same page. Sajad Hussain v. 
EN EST V 
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_Nanak Chand}, is distinguishable because the report makes it clear that on a subse- 
quent date an order, which essentially complied with the requirements of sub-- 
clause 1 of section 145 was placed on record and no prejudice whatever was caused 
to either party by the omission to draw up the order earlier. The case in Kapoor 
‘Chand v. Suraj Prasad? does not really help Mr. Vaidyanatha Iyer, because in that 
-case there was an order, though somewhat defective in form under section 145 (1), 
Criminal Procedure Code. The decisions of the other courts to which reference 
was made during the arguments are at variance with at least two decisions of 
this court, and if I may say so with respect, I prefer the reasoning of Burn, J., because, 
.ag already explained, under section 145, Criminal Procedure Code, the Magistrate 
has to determine who was in possession on a particular date and that date is the 
_date of the order-under section 145 (1) and if there is no-order under section 145 (1), 
Criminal Procedure Code, there will be no date with reference to which the question 
of possession can be determined. ; 

In this view, the objection raised by Mr. Narayanaswami Iyer must’ be upheld. 
The result is that these criminal revision cases are allowed and the orders complained 
-of set aside. 4 . 

R.M. — Revision cases allowed. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


"N. Sakkarai Kannu Pillai .. Petitioner.* 
Criminal Procedure Code (V of 1898), section 520—If confers a right of appeal—Powers of court under— 
«Order under section 517 of the Code—If appealable. i 
The words “ Any court of appeal may direct any order under section 517” in section 520 of 
sthe Code of Criminal Procedure does not mean that a right of appeal is granted under section 520 
against an order passed under section 517 of the Code. It only means any court to which an appeal 
'lies from the court which convicts and from which an appeal is provided. Under the Code; 
unless a right of appeal is. specially provided for, no appeal lies from an order of a criminal court. 
There isno provision in the Criminal Procedure Code by and under which a right of appeal is 
provided against an order passed under section 517. miss $ - 
A Court of appeal under section 520 could only modify or annul an order under’ section 517 
and make any further orders that may be just, which includes confirming the order also. It 
«cannot call for a‘ finding as to extraneous matters. : ay ' 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the Judgment of the Collector 
and District Magistrate of Madurai, dated 4th September, 1953 and passed in 
"G.A. No. 7 of 1953. (C.Q. No. 204 of 1953 on the file of the Court of the 
“Stationary Sub-Magistrateof Madurai Town). 
K. Kalyanasundaram and Padmini Raghavan for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


The Court made the following ; 

Orper.—This is a revision against the order passed by the District Magistrate 
cof Madurai in C.A. No. 7 of 1953. The appeal was preferred by the State against 
the order passed by the Sub-Magistrate of Madurai Town. Before the Sub-Magis- 
trate the petitioner herein was charged under section 65 of the Madras City Police 
Act in that on 21st November; 1952, the petitionrer was having in his godowns 
bearing door Nos. 1 to 6 at East Market Street, Madurai Town, 2564 bags of Tadepal- 
ligudem rice which is imported exclusively by the Government from Tadepalli- 
gudem and supplied to consumers through retai] agents appointed by the Govern- 
ment. The petitioner was asked to explain the possession of this as there 
was a reasonable doubt that they were either stolen property or property fraudulently 
obtained. The Sub-Magistrate found that there was no satisfactory explanation 
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by the petitioner for the possession of these bags of rice and therefore convicted 
him under section 65 and sentenced him to pay a fine of Rs. 100, in default to simple 
imprisonment for three weeks. As regards the bags of rice, when they were 
brought to court by the police they were sold to the Government wholesale agents 
through whom Tadepalligudem rice is supplied to retail agents at the rate fixed 
by the Government and the sale proceeds which amounted to about Rs. 10,580 
and odd were kept in criminal court deposit. The Magistrate, after the con- 
viction, considered the question whether it should be confiscated or not. Holding 
that confiscation will be a very severe punishment out of all proportion to the 
nature of the offence committed, he ordered the sale proceeds to be returned to 
the petitioner herein. Thereupon an appeal as stated above was preferred to 
the District Magistrate under section 520 of the Code of Criminal Procedure. 


The learned District Magistrate, before disposing of the appeal finally, wanted 
certain further particulars to enable him to dispose of this appeal. In his view it 
was necessary to know whether the petitioner was a rich man and whether he was 
a grain merchant. He also further wanted to know the antecedents of the petitioner. 
According to the District Magistrate, if he was a rich man he could well be made 
to forfeit the rice so that it may act as a deterrent punishment. Against his order 
calling for a finding, this revision has been filed. 


The question that is raised by Mr. Kalyanasundaram appearing for the petitioner 
_ as that no appeal lies at all against the order of the Sub-Magistrate to the District 
Magistrate and even if the District Magistrate has powers under section 520 of the 
Code of Criminal Procedure to deal with this order of confiscation, his powers 
are limited by the words of section 520. So far as the right of appeal is concerned, 
it is clear that under the Code of Criminal Procedure unless a right of appeal is 
specially provided for no appeal lies from an order of a Criminal Court (vide sec- 
tion 404 of the Code of Criminal Procedure). There is no provision in the Code 
‘of Criminal Procedure by and under which a right of appeal is provided against 
.an order passed under section 517. At any rate Chapter XXXI of the Code which 
relates to appeals, does not contain any provision for an appeal from an order under 
area 517. We have therefore to rely only on section 520. Section 520 is as 
ollows : 
“ Any Court of appeal, confirmation, reference or revision may direct any order under section 
517, section 518, or section 519 passed by a’ Court Subordinate thereto, to be stayed pending consi- 
eration by the former Court, and may modify, alter or annul such order and make any further 
‘orders that may be just. ”” 
“< Any Court of appeal............006. may direct any order under section 517 ” 
does not mean that a right of appeal under section 517 is granted under section 520. 
Tt .only means, any Court to which an appeal lies from the Court which convicts 
and from which an appeal is provided, such a Court under section 520 has got 
the power to pass an order revising, altering or annulling the order passed under 
‘section 517. In this case the Sub-Magistrate passed an order under section 517. 
From a conviction by the Sub-Magistrate an appeal lies to the District Magistrate. 
‘The District Magistrate can therefore direct any order passed under section 5 17 
‘to be stayed, modified, altered or annulled. The extent of the powers which the 
‘Court of appeal has with reference to an order passed under section 517 is both 
-defined a limited by the words of section 520 of the Criminal Procedure Code. 
It could only pass an order either modifying the order under section 517, altering 
an order under section 517 or annulling an order under section 517 and make any 
further orders that may be just, which include confirming the order also. Except the 
powers mentioned above, it has not all the powers given to a Court of appeal under 
section 423 of the Code. Nor can section 428 apply to a petition filed under section 
420. In fact, no appeal is preferred against an order under section 517. The 
practice has been to move the District Magistrate in the form of a criminal miscel- 
laneous petition praying for one of the reliefs mentioned in section 520 of the Criminal 
Procedure Code. The order, therefore, of the District Magistrate calling for a finding 
‘either as to the status of the petitioner or as to his profession or as to his antecedents 
us without jurisdiction. ‘This order is therefore set aside and the case is remanded 
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to the District Magistrate for disposal in accordance with the provisions of section: 
520, which defines and limits the power of the Court of appeal. The District. 
Magistrate will therefore dispose of this case in one of the ways mentioned in section 
520 of the Criminal Procedure Code. The petitioner herein will be at liberty to 
raise all objections against the maintainability of the appeal or petition by the 
State before the District Magistrate. 


R.M. Order set aside. 


[THE SUPREME COURT OF INDIA] 
[Civil Appellate Jurisdiction]. 


PRESENT :—MEHRCHAND Manayjan, C. J., B. K. Mugmerja, S, R. Das,~ 
Vivian Bos anp GuuLaÊm Hasan, JJ. 

Jagan Nath i - .. Appellant* 
D. 
Jaswant Singh and others .. Respondents. 

Representation of the People Act (XLIH of 1951), sections 82 and go—Scope and effect—Failure to implsad 
a ee. or proper party within time in an election petion—Effect—Procedure—Cioul Procedure Code (V of 
+1908), Order 1, rule g—Applicabulity. i 

If any proper party is omitted from the lists of respondents in an election petition, such a defect 
is not fatal and the Tribunal is entitled to deal with it under the provisions of the Code of Civil Pro- 
cedure, Order 1, rules 9, 10 and 13. From the circumstance that section 82 of the Representation 
of the People Act does not find a place in the provisions of section 85 of that Act, the conclusion: 
follows that the directions contained in section 82 were not considered to be of such a character as 
to involve the dismissal of a petition in limine and that the matter was such as could be dealt with by 
the Tribunal under the provisions of the Code of Civil Procedure specifically made applicable to the 
trial of election petitions. _ 

On appeal by special leave granted by the Supreme Court of India by its. 
Order, datgd the 27th January, 1953, from the Judgment and Order, dated the 
27th November, 1952 of the High Court of Judicature, Punjab, Circuit Bench at 
Delhi in Civil Writ No. 65-D of 1952 arising out of the Judgment and Order, dated 
the 11th November, 1952 of the Election Tribunal at Delhi in Election Petition 
No. 10 of 1952. : 

N. C. Chatterjee, Senior Advocate (A. N. Sinha, Advocate, with him) for 
Appellant.. -o 

S. P. Sinha, Senior Advocate (R. Painatk, Advocate, with him) for Respondent. 
No. I. 

The Judgment of the Court was delivered by 

Mahajan, C.7.—This is an appeal by special leave against the decision of the: 
Delhi Election Tribunal, dated the 11th November, 1952, in Election Petition 

_No. 10 of 1952. 

‘The appellant Jagan Nath was elected ‘a ‘member of the Delhi State Legis- 
lative Assembly from Constituency No. 25 (Roshanara) of the Delhi State. The 
polling in this constituency took place on the 14th January, 1952. On the 26th. 
April, 1952, which was the last date under the law for the presentation of an elec- 
tion petition, Jaswant’ Singh (Respondent No. 1) presented such a petition before 
the Secretary of the Election Commission at New Delhi challenging the election 
of: the appellant and contesting the order of the Returning Officer rejecting his. 
nomination paper. In the petition he impleaded as respondents, Brahma Sarup,. 
Ram Prashad Poddar and the appellant, Jagan Nath, but he omitted to implead, 
as réquired by section 82 of the Representation of the People Act, 1951, Baijnath, ` 
one of the candidates, whose nomination had been accepted but who had withdrawn 
his- candidature subsequently. 

On the 14th July, 1952, the Election Commissioner appointed an Election 
Tribunal comprising Respondents 5 to 7. This appointment was published in the 
Gazette of India.on the 26th July, 1952 and the election petition after due publi- 
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cation was referred to the Tribunal. On the 26th August, 1952, which was the first 
date of hearing before the Tribunal, the appellant raised a preliminary objection 
that the omission to implead Baijnath, a duly nominated candidate as a respon- 
dent in the petition was fatal to its maintainability. The petitioner contended 
that Baijnath was neither a necessary nor a proper party and that in any event 
the non-joinder of a party was not fatal to the petition in view of the provisions 
of Order 1, rule 9, Civil Procedure Code. In the alternative, it was claimed that 
if it was considered that he was a necessary or a proper party, permission may be 
given to the petitioner to implead him. 


The Tribunal decided the preliminary point in favour of the petitioner and 
held that the non-joinder of Baijnath as a respondent was not fatal to the petition, 
On the finding, however, that Baijnath was a proper party to be impleaded in the 
case, the Tribunal directed that he be added as a respondent in the petition and 
notice of the petition be served on hitn. In the view of the Tribunal Baijnath 
was not a necessary party in the sense that in his absence no effective decision 
could be given in the case and that being a proper party, there was no obstacle 
to his being joined as a respondent even after the expiry of the period of limitation 
prescribed for making the petition. 


The appellant being dissatisfied with this decision, made an application to 
the Punjab High Court under Articles 226 and 227 of the Constitution of India 
for the issue of a writ of certiorari quashing the order of the Tribunal on the ground 
that it was without jurisdiction and for an order that the election petition be dis- 
missed as there was no valid petition before the Election Tribunal for trial. This 
petition was summarily rejected by the High Court on the 27th November, 1952. 
On a petition presented to this Court under Article 136 of the Constitution, special 
leave was granted by this Court. 


In this appeal it was contended before us that’ the Election Tribunal was 
not a court of general jurisdiction, that it was established by the Representation 
of the People Act, 1951 for the special purpose of trying election petitions, that 
its jurisdiction was derived from the statute upon certain specified terms and condi- 
tions precedent contained in the statute itself and that it had no general and inherent 
powers of an existing court and that being so, if the terms and conditions precedent 
prescribed by the statute were not complied with, it had no jurisdiction to act. 
According to the appellant, the scheme of the Act was that no election could be 
called in question except by an election petition presented in accordance with the 
provisions of Part VI of the Act (section 80), and it was suggested that unless all 
the requirements of sections 81, 82, 83 and 117 were complied with, an election 
could not be questioned and that no subsequent addition or amendment of the 
petition after the expiry of the 14 days prescribed for presenting a petition was 
permissible. It was further contended that the provisions of section 82 were explicit 
and mandatory and admitted of no exceptions and the petition not being in accord- 
ance with the provisions of the law, there was no valid petition which the Tribunal 
could proceed to try. Lastly, it was contended that the provisions of the Code of 
Civil Procedure were applicable to the trial of petitions but could not be of assistance 
in determining whether a petition had been validly presented. 


The general rule ‘is well settled that the statutory requirements of election 
law must be strictly observed and that an election contest is not an action at law 
or a suit in equity but is a purely statutory proceeding unknown to the common 
law and that the court possesses no common law power. It is also well settled 
that it is a sound principle of natural justice that the success of a candidate who 
has won at an election should not be lightly interfered with and any petition seeking 
such interference must strictly conform to the requirements of the law. None of 
these propositions however have any application if the special law itself confers 
authority on a Tribunal to proceed with a petition in accordance with certain 
procedure and when it does not state the consequences of non-compliance with 
certain procedural requirements laid down by it. It is always to be borne in mind 
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that though the election of a successful candidate is not to be lightly interfered 
with, one of the essentials of that law is also to safeguard the purity of the election 

rocess and also to see that people do not get elected by flagrant breaches of that 
law or by corrupt practices. In cases where the election law does not prescribe the 
consequence or does not lay down penalty for non-compliance with certain pros 
cedural requirements of that law, the jurisdiction of the Tribunal entrusted with 
the trial of the case is not affected. 


It is in these circumstances necessary to set out the different provisions of the 
Act relevant to the matter canvassed before us. 


Part VI of the Act deals with ‘‘ Disputes regarding Elections.” Chapter I 

of this Part is the definition chapter. Chapter II consists of six sections. Section 80 
provides that no election shall be called in question except by an election petition 
presented in accordance with the provisions of this Part. Section 81 provides that 
an election petition calling in question any election may be presented on one or 
more of the grounds specified in sub-sections (1) and (2) of sections 100 and 101 
to the Election Commission by any candidate at such election or any elector in 
such form and within such time but not earlier than the date of publication of 
the name or names of the returned candidate or candidates at such election under 
section 67, as may be prescribed ; that an election petition shall be deemed to 
have been presented to the Election Commission— 

eo when it is delivered to the Secretary to the Commission orjto such other officer as may be 
appointed by the Election Commission in this behalf— ` 

(i) by the person making the petition, or 

(ii) by a person authorised in writing in this behalf by the person making the petition ; or 

(b) when it is sent by registered post and is delivered to the Secretary to the Commission or 
the officer so appointed ”. 
Section t2 provides as follows :— 


« A petitioner shall join as respondents to his petition all the candidates who were duly nominated 


at the election other than himself 1f he was so nominated ”, 


Section 83 states that an election petition shall contain a concise statement of the 
material facts on which the petitioner relies and shall be signed by the petitioner 
and verified in the manner laid down in the Code of Civil Procedure for the veri- 
fication of pleadings. It further provides that the petition shall be accompanied 
by a list signed and verified in like manner setting forth full particulars of any 
corrupt or illegal practice which the petitioner alleges, including as full a statement 
as possible of the names of the parties alleged to ve committed such corrupt or 
illegal practice and the date and place of the commission of each such practice. 
. Provision is also’ made in the section empowering the tribunal to obtain further 
particulars by allowing an amendment. Section 84 concerns the relief which a 
petitioner may claim, and section 85 provides that if the provisions of sections 81, 
83 or 117 are not complied with, the Election Commission shall dismiss the petition. 
Power is however given to the Commission to condone delay in making the petition 
for sufficient cause. 


Chapter III of Part VI deals with the trial of election petitions. It consists 
of 21 sections. Section 86 provides that if the petition is not dismissed under 
section 85, the Election Commission shall appoint an Election Tribunal for the 
trial of the petition. Provision is then made for constituting the Tribunal and 
the place where the trial should take place. Section go prescribes the procedure 
to be allowed by the Tribunal. Sub-section (2) of section go is in these terms :— 

3 j rovisions of this Act and of any rules made thereunder, every election petiti 
shall oe bythe Tebunal: as nearly as may be, in accordance with the teeta applicable 
ander the Code of Civil Procedure, 1908, to the trial of suits ”, 

Sub-section (4) provides that notwithstanding anything contained in section 85, the 
Tribunal may dismiss an election petition which does not comply with the 
provisions of sections 81, 83, or 117. 
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It is significant that both the Election Commission and the Tribunal -have 
been aren powers in express terms to dismiss an election petition which doés not 
comply with the requirements of sections 81, 83, or 117, but no such powers are 
given to dismiss a petition in limine which does not comply with the provisions of 
section 82. Such a petition can only be dismissed at the conclusion of the trial and 
on grounds sufficient to dismiss it (sectiong8). Specific provisions have been made 
to ensure that allegations of corrupt practice, etc., are not lightly or frivolously 
made by providing that the petition must be properly verified and the allegations 
contained therein stated with a certain amount of denaitenen and accuracy and 
it is an express provision of Part VI itself that the procedure of the Tribunal is 
to be governed by the Code of Civil Procedure and where a petition complies 
with sections 81, 83 or 117, the Commission is bound to refer the petition to an 
Election Tribunal and the Tribunal, unless it is of the opinion that the petition is 
not in accordance with sections 81, 83 or 117, is bound to try it and decide 
it according to the provisions of law. 


Provision has been made in section go (1) for any other candidate subject to the 
provisions of section 119, to have himself impleaded as a party in the case within a 
prescribed period. This provision indicates that the array of parties as provided 
by section 82 is not final and conclusive and that defects can be cured. Provisions of 
sections 110, 115 and 116 of Chapter IV of this Part also support this view. Sec- 
tion 110 pose the procedure for the withdrawal of a petition. It says that any 
person who might himself have been a party may within 14 days of the publication, 
of the notice of withdrawal in the official Gazette apply to be substituted as a 
petitioner in the place of the party withdrawing it. Section 115 provides that 
such a person can be substituted as a petitioner on the death of the original peti- 
tioner while section 116 provides that if a sole respondent dies or gives notice that he 
does not wish to oppose the petition or any of the respondents dies or gives such 
notice and there is no other respondent who is appearing in the petition, the Tribunal 
shall cause notice of such event to be published in the official Gazette and thereupon 
any person who might have been a petitioner may within 14 days of such publi- 
cation apply to be substituted in the place of such respondent and oppose the peti» 
tion and shall be entitled to continue the proceedings on such terms 
as the Tribunal may think fit. These provisions suggest that if any proper 
party is omitted from the lists of respondents, such a defect is not fatal 
and the tribunal is entitled to deal with it under the provisions of the Code of Civil 
Procedure, Order 1, rules 9, 10 and 13. 


Baijnath was a candidate who had withdrawn his candidature and had not 
contested the election. By reason of his absence or presence having regard to the 
grounds on which the petition was based no prejudice was likely to result to the 
Respondent No. 1 because the main ground on which the petition was based 
was that the petitioner’s nomination paper had been wrongly rejected. Baijnath 
did not claim that he had acquired any substantive rights by reason of the failure 
of the petitioner to implead him within the period prescribed and there is no 
Ae of depriving him of any such rights. In our opinion, the tribunal rightly 

isallowed the preliminary objection. 


Mr. Chatterjee, the learned counsel for the appellant, drew our attention to 
certain decisions given by the different Election Tribunals constituted under the 
Representation of the People Act, 1951, in support of his contention. On a careful 
perusal of the different decisions given by the various Election Tribunals it appear, 
that there is no uniformity of opinion between them on this point. Conflicting 
opinions have been expressed by these tribunals. It is unnecessary to discuss all 
these decisions in detail. It will be sufficient to say that we are in entire agreement 
with those decisions which have held that non-compliance with the provisions of 
section 82 is not fatal to the petition. The matter has to be determined in accord- 
ance with the rules of the Code of Civil Procedure’ which have been made expressly 
applicable. i 
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Mr. Chatterjee laid emphasis on the decision of the Election Tribunal, Lucknow 
presided over by Shri N. S. Lokur, in Election Petition No. 287 of 1952, publishes 
in the Gazetie of India, dated 20th December, 1951, Part II, section 3, p. 1034. In 
that case two persons who had been duly nominated as candidates but who had 
withdrawn their candidature were not impleaded as respondents as required 
by section 82 of the Representation of the People Act, 1951. It was held that the 
non-joinder was fatal to the petition. It was said that the wording of the Act is 
peremptory and mandatory and it makes it incumbent on the petitioner to join 
as respondents all candidates duly nominated and it gives him no option and the 
failure to do so involves rejection of the petition. Reliance was placed on certain 
decisions of Election Tribunals given under the Election rules in force under the 
Government of India Act, 1935, and the decision of another Election Tribunal, 
Quilon, in Sri Ramachandra Nair v. Sri Ramachandra Das reproduced at p. 2396-e, 
Gazette of India, Extraordinary, Part I, section 1, dated the 11th of November, 1952. 
It was said that unless all the requirements of Rules 81, 82 and 83 are complied 
with the election cannot be questioned. As regards the omission of section 82 
from the provisions of section 85, it was observed that the Election Commission 
‘can at once discover whether the provisions of sections 81, 83 and 117 are com- 
plied with but the same cannot be said about the requirements of section 82 and 
that the Election Commission will have to hold an inquiry as to who were the 
candidates duly nominated before determining whether all of them had been 
joined or not, that this burden of inquiry was not thrown on the Commission but 
it was left for the determination of the Tribunal, and hence it was that section 82 
was not included in section 85. 
| Both the reasons given by the Tribunal cannot, in our opinion, be sustained. 
The provisions of section 82 are in terms similar to the provisions of Order 34, 
rule 1, of the Code of Civil Procedure. Therein it is provided that all persons 
having an interest either in the mortgage security or in the right of redemption 
shall be joined as parties to any suit relating to the mortgage. There is ample 
authority for the view that this is merely a directory provision and non-joinder of 
“any party is not a fatal defect and a decree can be passed so far as the parties actually 
ori record are concerned unless the party omitted is a necessary party in the sense 
that in his absence no relief could be given at all even as regards parties actua y 
on record. There is no valid reason for treating the word “shall” in section 82 
jn a manner different from the same word used in Order 34, rule 1, Civil Procedure 
Code. It is one of the rules of construction that a provision like this is not man- 
datory unless non-compliance with it is made penal." As regards the dictum of the 
Lucknow Tribunal that no inquiry is required to be made in the case of non- 
compliance with the provisions of sections 81, 83 and 117 but that an inquiry would 
be necessary to determine whether certain parties were nominated candidates or 
not, in our opinion it cannot stand scrutiny. Whether a petition has been presented 
by a person who has purported to sign it or by someone else or whether an agent 
who has signed the petition is a duly authorised agent or not are as much matters 
of inquiry as the question of determination of the names of nominated candidates. 
This fact can be easily determined by reference to the Returning Officer. That this 
reasoning of the Tribunal is not sound is fully demonstrated by a reference to the 
next case cited by the learned counsel, and decided by the same tribunal presided 
over by Shri N. S. Lokur. In that case the question arose whether the petition 
was duly verified and whether it was accompanied by all the necessary lists required 
by section 83 (2). An elaborate inquiry had to be conducted to determine the 
point whether the petition was typed on blank paper signed by the petitioner or 
whether it was signed by him or some person authorised on his behalt, after it had 
been typed. It is thus clear that it is no valid explanation to say that section 82 
was omitted from the provisions of section 85 simply on the ground that the Election 
Commission was absolved from the duty of makmg elaborate inquiries at the stage 
when it had to say whether the provisions of sections 81, 83 and 117 had been com- 
plied with. From the circumstance that section 82 does not find a place in the 
provisions of section 85 the conclusion follows that the directions contained in 
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section 82 were not considered to be of such a character as to involve the dismissal 
of a petitioh in limine and that the matter was such as could be dealt with by the 
Tribunal under the provisions of the Code of Civil Procedure specifically made 
applicable to the trial of election petitions. . 


The Bombay Tribunal presided over by Shri B. D. Nandkarni has taken a 
contrary view in Election Petitioh No. 72 of 1952, p. 286, Gazette of India, Extra- 
ordinary, dated the 5th February, 1953. The issue in this case was whether 
Shri T. C. Patil was a necessary party and whether by the omission to implead 
him the whole petition was bad. The Tribunal held that the defect was not fatal. 


In another case, Petition No. 113 of 1952, decided on 28th July, 1953, the 
majority of the Bombay Tribunal decided otherwise. The view of the majority 
was that the mandatory nature of the provisions of section 82 itself contains within 
it the consequence of dismissal for non-compliance with its provisions and a separate 
provision for the dismissal of the petition for non-compliance with its provisions 
was not necessary and it would have been superfluous. These observations run 
counter to the scheme of the Act itself as envisaged by section 85. The provisions 
of sections 81, 83 and 117 are also mandatory and still in section 85 it is provided 
in specific terms that the Election Commission shall dismiss the petition if it is not 
in accordance with the provisions of those sections. The Tribunal is given a similar 
power by section go (4). The Member of the Tribunal who dissented from the 
majority view gave cogent and sound reasons for holding that non-joinder of a duly 
nominated candidate who has withdrawn was not necessarily fatal to the petition. 


In Election Petition No. 83 of 1952, decided by the Election Tribunal pre- 
sided over by Shri B. C. Vakil, the Tribunal took the view that such a defect was, 
fatal. A Division Bench of the Bombay High Court in Special Civil Appeal No. 
2017 of 1952, decided on the 19th of December, 1952, allowed even a defective 
verification to be amended. It is not necessary to express any final opinion on 
matters specifically covered by sections 81, 83 and 117 and dealt with by section 85 
of the Act but at the same time it is not possible to accept the view that in spite of 
the provisions of section 85 failure to comply strictly with the provisions of 
section 82 has the same consequences as are contained in section 85. In our 
opinion the determination of the question whether the parties to the petition have 
been properly impleaded is a matter not for the Election Commission but for the 
‘Tribunal. Various provisions of the Act referred to above show that the election 
petition does not necessarily abate or fail by reason of the death of the petitioner 
or any of the respondents or by their ceasing to take any interest in the trial of the- 
petition once that petition has been referred to the Tribunal. On the other hand, 
any person who could be a petitioner can continue the petition in spite of the death 
of either the petitioner or the respondents to the petition and on the original arties 
failing to prosecute it. These provisions have been made to ensure that the election 
process on which the democratic system of Government is based is not abused or 
misused by any candidate and that inquiry is not shut out by collusion between 
persons made parties to the petition or by their respective deaths. It is therefore 
clear that the provisions of the law relating to the impleading of parties are not 
necessarily fatal and can be cured. It is for the Tribunal to determine the matter 
as and when it arises in accordance with the provisions of the Code of Civil Procedure. 


For the reasons given above we are of the opinion that the decisions of the 
‘Tribunal and of the High Court in this case were right. We accordingly dismiss 
the appeal with costs. 


Agent for Appellant: N. H. Hingorant. 
Agent for Respondent No.1: K. L. Mehta. 
G.R./K.S. Appeal dismissed. 
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[THE SUPREME COURT OF INDIA.} 
[Civil Appellate Jurisdiction.] 
PRESENT :—MeEHRCHAND MAHAJAN, Chief Justice, B. K. MUKHERJEA, S. R- 
Das, Vivian Bose AND GuuLam Hasan, JJ. , 


Raja Jagaveera Rama Muthukumara Venkateswata Ettappa 
Naicker Ayyan Avergal, Zamindar of Ettayapuram, 
Tirunelveli District and others .. Appellants* 
D. i 
The State of Madras .. Respondent. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 27 (i) and go— 
Objection to constitutional validity—Bar of—Constitution of India (1950), Article 31 (6)—Scope and effect. 

The Madras Estates (Abolition and Conversion inte Ryotwari) Act, 1948, was passed by the 
Madras Provincial Legislature functioning under the Government of India Act, 1935, and there was 
no entry in any of the lists attached to the Act of 1935, corresponding to Entry 42 in List III of the 
Indian Consttution, 1950. The only entry relevant to this point in the Act of 1935 was Entry 9 of 
List II which spoke merely of “ compulsory acquisition of land” ; and it is clear that a duty to pay 
compensation or of laying down any principle regarding it was not inherent in the language of that 
entry. The guarantee for payment of com tion so far as the Constitution Act of 1935 is con- 
cerned, was contained in section 299 (2). Ifa bar had been created by the provision of Article 31 (6) 
of the Constitution the guarantee contained in section 299 (2) of the 1935 Act could have been relied on. 
But as Madras Act XXVI of 1 1948 does fulfil all the requirements mentioned in Article 31 (6) of the 
Constitution the provisions of the Act cannot be called in question in any Court on the ground that 
they contravene the provisions of Article g1 (2) of the Constitution or lave contravened the pro- 
visions of sub-section h) of section 299 of the Government of India Act, 1935. 

On Appeal from the Judgment and Order, dated the 22nd Aak 1952, of the 
High Court of Judicature at Madras in Civil Miscellaneous Petitions Nos. 13386, 
13388, 13390, 7812, 12003, 13188, 13262, 7822, 13123, 13347, 13341, 12997, 12494 
of 1950 and Order, dated 8th September, 1952, in C.M.P. No. 13936 of 1950. 

K. S. Krishnaswamy Ayyangar, Senior Advocate (K. S. Champakesa Ayyangar, 
Advocate with him) for the Appellants. 


V. K. T. Chari, Advocate-General of Madras (R. Ganapathy Ayyar and V. V. 
Raghavan, Advocates, with him) for the Respondent (State of Madras) in Civil 
Appeals Nos. 170 to 176 and 178 to 181. 


M. Seshachalapathi, Advocate for the Respondent (State of Andhra) in Civil 
Appeals Nos. 182 and 183. 


The Judgment of the Court was delivered by 


` Mukherjea, J.—These consolidated appeals, numbering fourteen in all, are 
directed against a common judgment of a Division Bench of the Madras Hi 
Court, dated the 23rd of August, 1952, by which the learned Judges dismissed 
petitions of the different Appellants made under Article 226 of the Constitution. 
The appellants are landholders of Madras, holding zemindaries within that State, 
and in their applications under Article 226 of the Constitution they prayed for 
writs in the nature of mandamus, directing the State of Madras to forbear 
from notifying and taking over possession of the estates held by them and also to 
cancel the notifications already issued, in exercise of its powers under the Madras 
Estates (Abolition and Conversion into Ryotwari) Act, (Act XXVI of 1948). This 
Act, the constitutional validity of which has been assailed by the appellants, was 
passed by the Provincial Legislature of Madras functioning under the Government 
of India Act, 1935, and it received the assent of the Governor-General of India 
on the 2nd of April, 1949. The avowed object of the Act is to abolish the zemindary 
system by repealing the Madras Permanent Settlement Regulation of 1802, to 
acquire the rights of landholders in the permanently settled and other estates and 
to introduce the ryotwari system in all such estates. After the advent of the Consti- 
tution, the Act was reserved for certification of the President and it was certified. 
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on the 12th of April, 1950. In the petitions presented by the appellants, a large 
number of grounds were put forward by way of attacking the validity of the legis- 
lation which was characterised as confiscatory in its character and subversive of 
the Fundamental Rights of property, which the petitioners had in the zemindaries 
held by them under the Permanent Settlement Regulation. Pending the disposal 
of these petitions, the Constitution (First Amendment) Act of 1951 was passed on 
Ist of June, 1951, and this amendment introduced two new articles, namely, Arti- 
cles 31-A and 31-B in the Constitution, apparently with a view to protect the various 
laws enacted for acquisition of estates from being challenged under the relevant 
articles of Part IIT of the Constitution. Article 31-B specifically refers to a number 
of statutes mentioned in the Ninth Schedule to the Constitution and it declares 
expressly that none of them shall be deemed to be void on the ground that they 
contravened any of the Fundamental Rights, notwithstanding the decision of a 
Court or tribunal to the contrary. It is not disputed that Madras Act XXVI of 
1948 is one of the statutes included in this schedule. It may be remembered that 
an attempt was made to impeach the validity of the Constitution (First Amendment) 
Act itself before this Court in the case of Shankari Prasad Singh Deo v. Union of India}. 
The attempt failed and after the pronouncement of this Court in Shankari Prasad’s 
case+, the grounds upon which the writ ‘petitions of the appellants were sought 
to be supported became for the most part unavailing. It appears that at the time 
of the final hearing of the applications the arguments actually advanced on behalf 
of the petitioners were picid at not invalidating the enactment as a whole, but 
only some of its provisions, firstly on the ground that there was no public purpose 
behind the acquisition of some of the items of property mentioned therein and 
secondly, that the provisions for compensation in certain aspects were colourable 
exercise of legislative powers and constituted a fraud upon the Constitution Act of 
1935. These arguments were sought to be supported entirely on the authority of 
the majority decision of this Court in the case of The State of Bihar v. Maharajadmraja 
Sir Kameshwar Singh? to the extent that it pronounced two of the provisions of the 
Bihar Land Reforms Act, 1950,—a legislation similar in type to the Madras Act of 
1948—to be unconstitutional. These contentions did not find favour with the 
learned Judges of the High Court who heard the petitions and holding that the 
principles enunciated by the majority of this Court in the Bihar case? referred to 
above were not applicable to the impugned provisions of the Madras Act, they 
dismissed all the petitions. Certificates, however, were granted by the High Court 
to the petitioners under Article 132 (1) of the Constitution and it is on the strength 
of these certificates that the appeals have come before us. 


Mr. Ayyangar, appearing in support of these appeals, has taken his stand 
solely upon the doctrine of ‘ colouiable legislation ° as enunciated by the majority 
of this Court in the Bihar case? referred to above. He has very properly not attempted 
to make any point as to the absence of a public purpose in regard to any of the items 
of acquisition, since it is clear that according to the majority view of this Court, 
as explained in Narayana Deo v. The State of Orissa®, the existence of a public purpose 
is not a justiciable issue in case of an enactment which having fulfilled the require- 
ments of clause (4) of Article 31 of the Constitution enjoys the protection afforded 
by it. 

The contentions of Mr. Ayyangar, in substance, are, that the provisions of 
section 27 (i) as well as of section 30 of the impugned Act are colourable legis- 
lative provisions which have been enacted in fraud of the Constitution Act of 1935. 
It appears that in determining the amount of compensation, that is to be paid under 
the Act, in respect of an acquired estate, it is necessary, first of all, to ascertain what 
has been described as the ‘ basic annual sum’ in regard to that estate. The basic 
annual sum comprises several items or parts which have been set out in section 27 
and the subsequent sections of the Act, and it is upon the amount of the basic annual 
sum determined in accordance with the provisions of these sections that the total 


1. (1951) S.G.J. 775 € (1951) 2 M.LJ. 683 : 2. (1952) S.C.J. 354: 1952 S.C.R. 889. 
1952 S.C.R. 89.. : sett oe) gy (1953) S.C.J. 591 (S.C.). i 
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amount of compensation money payable to a proprietor is made to depend. Mr. 
Ayyangar contends that section 27 (1) of the Act, which lays down that in computing 
the basic annual sum only one-third of the gross annual ryotwari demand of specified 
kinds is to be taken into account, is a colourable provision which ignores altogether 
the actual income derived from the property and introduces an artificial and an 
arbitrary standard for determining the income or profits which has absolutely no 
relation to facts. Similarly, in computing the net miscellaneous revenue, which 
js an element in the computation of the basic annual sum, what is to be taken into 
account under section 30 is not the average of net annual income which ,the pro- 
prietors themselves derived from the sources, mentioned in the Act, when they 
were in possession of the estates, but which the Government might derive from 
them in future years after the date of notification. Thus ifon account of mismanage- 
ment or for other reasons the Government does not derive any income from these 
sources, the proprietor would not have any compensation under this head at all. 
It is argued that these are mere devices or contrivances aimed at confiscation of 
private property and they neither lay down nor are based upon any principle of 
compensation. 


Whatever the merits of these contentions might be, it appears to us that there 
is an initial and an insuperable difficulty in the way of the learned counsel’s invoking 
the authority ‘of the majority decision of this Court in the case of The State of Bthar 
~y. Maharajadhiraja Sir Kameshwar Singh, to the circumstances of the present case. 
The Bihar Land Reforms Act, which was the subject-matter of decision in that case, 
was a legislation which was pending at the time when the Constitution came into 
force. It was reserved for consideration of the President and received his assent 
in due course and consequently under clause (4) of Article 31 of the Constitution 
it was immune from judicial scrutiny on the ground that the compensation pro- 
vided by it was inadequate or unjust. With regard to two of the provisions of the 
Act, however, which were embodied in sections 4 (b) and 23 (f) of the Act, it was 
held by the majority of this Court that they were void as they really did not come 
within Entry 42 of List III of Schedule VII of the Constitution, under which they 
purported to have been enacted. Entry 42 of List III speaks of “ principlts on 
which compensation for property acquired or requisitioned for the purposes of the 
Union or of a State or for any other public purpose is to be determined, and the 
form and the manner in which such compensation is to be given.” It was pointed 
out that Entry 42 was undoubtedly the description of a legislative head and in 
deciding the competency of a legislation under this entry, the Court was not con- 
.cerned with the justice or propriety of the principles upon which the determination 
of the compensation was to be made or the form or manner in which it was to be 
given. But even then, the legislation must rest upon some principle of giving 
compensation and not of denying or withholding it, and a legislation could not be 
supported which was based upon something which was non-existent or was un- 
related to facts and consequently could not have a conceivable bearing on any 
principle of compensation. The initial difficulty in the way of invoking this doctrine 
in the present case lies in the fact that the legislation, which is impugned here, was 
passed by the Madras Provincial Legislature functioning under the Government 
of India Act, 1935 and there was no entry in any of the lists attached to the Act 
of 1935 corresponding to Entry 42 in List III of the Indian Constitution. The 
only entry relevant to this point in the Act of 1935 was Entry 9 of List II which 
spoke merely of ‘ compulsory acquisition of land” ; and it is clear that a duty to 
pay compensation or of laying down any principle regarding it was not inherent 
in the language of that entry. The guarantee for payment of compensation, so 
far as the Constitution Act of 1935, is concerned, was contained in section 299, 
clause (2), which was worded as follows : 

“ Neither the Federal Legislature nor a Provincial Legislature shall have power to make any 
law authorising the compulsory acquisition for public p of any land, or any commercial or 
‘Industrial undertaking ...... unless the law provides for the payment of compensation for the 


1. (1952) S.C.J. 354: 1952 S.C.R. 889. 2 
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property acquired and either fixes the amount of the compensation, or specifies the principles on 
which, and the manner in which, it is to be determined.” 

The appellants could have very well relied upon this guarantee if a bar had not 
been created in their way by the provision of Article 31 (6) of the Constitution. 
That clause of Article 31 stands as follows : 

“ Any law of the State enacted not more than eighteen months before the commencement of 
this Constitution may within three months from such commencement be submitted to the President 
for his certification ; and thereupon, if the Presidgnt by public notification so certifies, it shall not 
be called in question in any Court on the ground that it contravenes the provisions of clause (2) of this 
Article or has contravened the provisions of sub-section (2) of section 299 of the Government of India 
Act, 1935.” 

It is not disputed that the Madras Act XXVI of 1948, does fulfil all the require- 
ments mentioned above. Consequently it is not possible for us to allow the appel- . 
lants to raise the contentions which the learned counsel on their behalf wants to 
ttaise. The result is that the appeals would stand dismissed, but in the circumstances 
of this case we shall make no order as to costs. 


Agent for Appellant : S. Subramaniam. 
Agent for Madras State : R. H. Dhebar. 
Agent for Andhra State : R. H. Dhebar. 
G.R./K.S. ——_ Appeals dismissed. 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction] ’ 
PRESENT :—MERRCHAND MAHAJAN, Chief Justice, B. K. MUKHERJEA, S. R. 
Das, Vivian Bos, AND GuuLam Hasan, JJ. 
.Raj Krushna Bose .. Appellant.* 
v. 
-Binod Kanungo and others .. Respondents. 


esentation of the People Act (XLIL of 1951), sections 123 (8) and 33 (2)—Scope—Proposer and 
gies ese isn se tant (FOE aAA Orb pricks Serion ob A 99—Duty of Tribunals. 

Constitution of India (1950), Articles 136 and 226—Scope of the powers of Courts under—lIf affected by 
section 105 of Act (XLII of 1951). 

Section 33 (2) of the Representation of the People Act (XLIII of 1951) is general and confers the 
privilege of proposing or seconding a candidate for election on every person who is registered in the 
electoral roll provided he is not disqualified under section 16 of the Act of 1950 III of 1950) 
That section excludes three classes of persons but not Government servants, unless of course they 
happen to fall within those classes. Therefore, so far as section 33 (2) is concerned, a Government 
servant is entitled to nominate or second a candidate for electron unless he happefis to fall in one of the 
three excluded categories. Section 123 (8) does not take away from Government servants that 
which section 33 (2) gives to them. 


improper attempt to obtain such information would be a corrupt practice, but equally, they are 


If, however, the procurement of Government servants to propose and second a nomination is 
part of a plan to procure their assistance for the furtherance of the candidate’s prospects in other ways 
-than by vote, then section 123 (8) is attracted, for in that case, the plan, and its ent, must be 








a Civil Appeal No. 239 of 1953. 4th February, 1954. 
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viewed as a connected whole and the acts of proposing and seconding which are innocent in them- 
selves cannot be separated from the rest. 


The powers conferred on the Supreme Court by Article 136 of the Constitution and on the High: 
Courts under Article 226 cannot be taken away or whittled down by the legislature, and it 
cannot be said that the Courts cannot interfere with the orders of the tribunal which shall be 
conclusive and final under section 105. 


The Tribunals are ad hoc bodies to which remands cannot easily be made as in ordinary courts of 
law. It is essential that these Tribunals should do their work in full It is the duty of the Tribunal 
under sections 98 and gg not only to enquire into the allegations of corrupt or illegal practice but also- 
to complete the enquiry by recording findings about those allegations and either condemn or clear 


the candidate of the charges made. Their duty does not end by declaring an election to be void 
or not. , 


[By the majority (Bose F. doubting)]. The major corrupt practice referred to in clause (8) of 
section 123 consists of obtaining or procufing or abetting or attempting to obtain or procure by a 
candidate or his agent, ctc., any assistance for the furtherance of the prospects of the candidate’s. 
election from any person serving under the Government of India or the Government of any State 
other than the giving of vote by such nm. A person becomes a candidate only when he has beem 
duly nominated as a candidate and the furtherance of the prospects of a candidate's election must, there- 
fore, in such a case commence from after that stage. The mere proposing and seconding by a Govern- 
ment servant cannot be regarded as “ assistance for the furtherance of the prospects of the candidate’s 
election ”. 

Appeal by Special Leave granted by the Supreme Court of India by its Order- 
dated the roth November, 1953, from the Order and Judgment, dated the 5th 
September, 1953, of the Election Tribunal, Cuttack in Election Case No. 5 of 1952. 


S. B. Jathar, Advocate, for Appellant. 


S. P. Sinha, Senior Advocate, (R. Patnaik Advocate, with him) for Respondent 
No. 1. 


The Judgment of the Court was delivered by 


Das, 7.—The question here is whether an election to a State Legislative- 
Assembly is invalidated when the member’s nomination was either proposed or 
seconded, or both, by a Government servant or servants. 


The appellant was a minister in the State of Orissa. He was nominated. 
as a candidate for the Orissa Legislative Assembly and was later declared to have 
been elected. One of his rivals was the first respondent who filed an election petition 
challenging the election on a number of grounds, among them, the following. 


The appellant had filed about two dozen nomination papers. In five of 
them the proposer was a Government servant and in four the seconder. The ist 
respondent stated that this was the first step in a scheme to get the assistance of 
Government officers in furtherance of the appellant’s election and to “ use and 
utilise ” them “for the purposes of the election”. There were also other alle- 
gations which we need not consider here. 


The appellants made counter-allegations against the rst respondent, whom - 
he had defeated, but they do not concern us either. : 


The election Tribunal framed twelve issues and examined 101 witnesses, 
but when it came to make its order it proceeded to decide only two issues instead 
of deciding the whole case. It held that as the proposers and seconders referred 
to above were admittedly Government servants that constituted a major corrupt 
practice and so invalidated the election under section 123 (8) of the Representation. 


of the People Act, 1951 (No. XLIII of 1951). The other of the two decided issues. 
does not concern this appeal. 


The appellant thereupon petitioned the High Court for a writ of certioraré 
under Article 226 of the Constitution. The High Court refused to interfere. The 
learned Judges held that there was no want of jurisdiction in the Tribunal and 
that the Tribunal’s view of the law was a possible and reasonable one, accordingly, 
as the High Court was not a Court of appeal from the Tribunal, they were not 
called upon to decide the question as a Court of appeal. 


The appellant was granted special leave to appeal by this Court against the 
order of the Election Tribunal. A question of great public importance affecting 
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Government servants is involved and we deem it right to examine the question 
under our special jurisdiction under Article 136. 


The only sections we are called upon to consider are sections 33 (2) and 123 (8). 
“The former provides that : f 

“ Any person whose name is registered in the electoral roll of the constituency and who is not sub- 
ject to any disqualification mentioned in section 16 of the Representation of the People Act, 1950 


"(XLIII of 1950) may subscribe as proposer or seconder as many nomination papers as there are 
vacancies to be filled........ A 


According to the latter— 


“The obtaining or procuring or abetting........ by a candidate or his agent or, by any other 
‘person with the connivance of a candidate or his agent, any assistance for the furtherance of the pros 
pects of the candidate’s election from any person serving under the Government of India or the 
Government of any State other than the grving of vote by such person ” 
shall be deemed to be a major corrupt practice for the purposes of the Act. A 
corrupt practice of this kind entails disqualification for membership (section 140). 


Section 33 (2) is general and confers the privilege of proposing or PERE 
-a candidate for election on every person who is registered in the electoral roll provid 
he is not disqualified under section 16 of the Act of 1950. That section excludes 
three classes of persons but not Government servants, unless of course they happen 
to fall within those classes. Therefore, so far as section 33 (2) is concerned, a 
‘Government servant is entitled to nominate or second a candidate for election unless 
he happens to fall in one of the three excluded categories. The question is whether 
section 123 (8) takes away from Government servants that which section.33 (2) 
gives to them. We do not think it does, 


Viewing the question as a plain matter of construction, we find that when 
section 33 (2) was framed those who passed it had in mind the desirability of 
excluding certain classes of persons from its scope and they chose to limit those 
classes to three. Therefore, in the absence of express provision to the contrary 
elsewhere, or unless it follows by necessary implication, the section must be construed 
to mean that those not expressly excluded are intended to be included. As Govern- 
ment servants are not in the excluded categories it follows that so far as this section 
is concerned they are not disqualified from proposing and seconding a candidate’s 
nomination. \ 


Now, does section 123 (8) contain express provision to the contrary or can 
‘such provision be inferred by necessary implication ? It is usual, when one 
„section of an Act takes away what another confers, to use a non obstante clause and 
say that “ notwithstanding anything contained in section so and so, this or that 
will happen,” otherwise, if both sections are clear, there is a head on clash. It is 
„the duty of Courts to avoid that and; whenever it is possible tordo so, to construe 
provisions which appear to conflict so that they harmonise. 


What exactly does section 123 (8) forbid ? It is the obtaining or procur- 
ing, etc., of “ any assistance.............2.. other than the giving of vote by such 
person.” Therefore, it is permissible for a candidate to canvass Government 
servants for their votes and if a Government servant chooses to reveal his hand 
it would be permissible for the candidate to disclose the fact and use it in furtherance 
-of his election, for the law imposes no secrecy on the intentions of those who, of 
their own free will, choose to say how they intend to vote. They cannot be com- 
pelled to disclose the fact and any improper attempt to obtain such information 
would be a corrupt practice, but avail , they are not compelled to keep the fact 
-secret if they do not wish to do so ; nor is the candidate. Iftherefore the law permits 
this, we find it difficult to see how in the same breath it can be said to have taken 
away the right expressly conferred by section 33 (2). The policy of the law is 
to keep Government servants aloof from politics and also to protect them from being 
‘imposed on by those with influence or in positions of authority and power, and to 
prevent the machinery of Government from being used in furtherance of a candi- 
‘date’s return. But at the same time it is not the policy of the law to disenfranchise 
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them or to denude them altogether of their rights as ordinary citizens of the land., 
The balance between the two has, in our opinion, been struck in the manner indi-- 


cated above. i 


But though it is permissible for a candidate to go that far, he cannot go further 
and if the procurement of Government servants to propose and second a nomhi-- 
nation is part of a plan to procure their assistance for the furtherance of the candi- 
date’s prospects in other ways than by vote, then section 123 (8) is attracted, for 
in that case, the plan, and its fulfilment, must be viewed as a connected whole and 
the acts of proposing or seconding which are innocent in themselves cannot be- 
separated from the rest. 


Our conclusion on the preliminary issue may also be supported’on another 
ground. The major corrupt practice referred to in clause (8) of section 123 con- 
sists in obtaining or procuring or abetting or attempting to obtain or procure by 
a candidate or his agent, etc., any assistance for the furtherance of the prospects. 
of the candidate’s election from any person serving under the Government of India 
or the Government of any State other than the giving of vote by such person. In 
order, therefore, to bring a case within the mischief of that clause the assistance 
must be for the furtherance of the prospects of the candidate’s election. Section 79 (b), 
defines a candidate as meaning : ` 

“a person who has been or claims to have been nominated as a candidate at any election, and 
any such person shall be deemed to have been a candidate as from the tme when, with the election 
in prospect, he began to hold himself out as a prospective candidate ”. 

Unless, therefore, a case falls within the latter half of the definition a person becomes 
a candidate under the first part of the definition only when he has been duly nomi- 
nated as a candidate and the furtherance of the prospects of a candidaie’s election 
‘must, therefore, in such a case commence from after that stage. Although evi- 
dence was adduced on both sides, there has been no finding so far on questions of 
fact which may or may not bring the case within the second part of the definition. 

In the absence of such a finding the case must be regarded, for the purpose of the 

preliminary issue, as governed by the first part of the definition and as such the 

proposing and seconding by a Government servant cannot be regarded as “‘ assis- 
tance for the furtherance of the prospects of the candidate’s election.” In this view” 
of the matter also, the judgment of the Election Tribunal cannot be sustained’ 


We set aside the order of the Tribunal and remit the case to the Electiom 
Commission with directions to it to reconstitute the Tribunal which tried this case - 
and to direct the Tribunal to give its findings on all the issues raised and to make- 
a fresh order. 


Our power to make such an order was not questioned but it was said that. 
when the legislature states that the orders of a Tribunal under an Act like the 
one here shall be conclusive and final (section 105) then we should not interfere. 
It is sufficient to say that the powers conferred on us by Article 136 of the Consti- 
tution and on the High Courts under ‘Article 226 cannot be taken away or whittled 
down by the legislature. So long as these powers remain, our discretion and that. 
of the High Courts is unfettered. 


We wish to record our disapproval of the way in which this Tribunal shirked. 
its work and tried to take a short-cut. It is essential that these Tribunals should 
do their work in full. They are ad hoc bodies to which remands cannot easily be- 
made as in ordinary Courts of law. Their duty under section gg is : 


_ “ where any charge ıs made in the petition of any corrupt or illegal practice having been com- 
mitted at the election” 


to record : 

“a finding whether any corrupt or illegal practice has or has not been proved to have been. 
committed........ and the nature of that corrupt or illegal practice ”. = 
Also, ` 


:“ to give the names of all persons, if any, who have been proved at the trial to have been guilty 
of any corrupt or illegal practice and the nature of that practice”. 


“ 


‘ 
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Their duty does not end by declaring an election to be void or not because 
section 99 provides that in addition to that : 
“at the time of making an order under section 98 the Tribunal shall also make an order, etc....”~ 


A number of allegations were made in the petition about corruption and 
illegal practices, undue influence and bribery. It was the duty of the Tribunal 
not only to enquire into those allegations, as it did, but also to complete the enquiry 
by recording findings about those allegations and either condemn or clear the 
candidate of the charges made. c 


We make no order about costs. 


Bose, F.—IJ agree on ‘all but ‘one point. I have some doubt about the reason 
given by my learned brother which is based on the definition of “ candidate ” in the 
Act. I prefer not to express any opinion on that one point. 


Agent for Appellant : Ratnaparkhi Anant Govind. 

Agent for Respondent No. 1: A. D. Mathur. 

G.R./K.S. — Order set aside.’ 

[THE SUPREME COURT OF INDIA] 
[Civil Appellate Jurisdiction.] 

PRESENT :—MEHRCHAND Mawayjan, Chief Justice, B. K. MUKHERJEA, S. R. 
Das, Vivian Bos: ann GuuLam Hasan, JJ. 
The Rajahmundry Electric Supply Corporation, Ltd., by its 


Vice-Chairman, Appanna Ranga Rao .. Appellant* 

v. l 

The State of Andhra .. Respondent. 
The State of Madras ..  Intervener. 


Madras Electricity Supply Undertakings (Acquisition) Act (XLIII of 1949)—Constitutional validity— 
Act if law with respect to ‘Electricity’ under entry 31 of Concurrent List or with respect to‘ Corporation” 
under entry 33 in list 1 of the Seventh Schedule to Government of India Act, 1935—Section 299 (2), Govern- 
ment of India Act, 1935—Scope. 


The Madras Legislature had no legislative competency to enact the Madras Electricity Supply 
Undertakings (Acquisition) Act, 1949. That Act does not purport to make any provision for the 
granting of licences or maintenance of works for generating or transmitting energy or for supply- 
ing electrical energy as one would expect to find in a law dealing with electricity nor does the Act 
purport to make any provision for the incorporation, regulation or winding up of trading corpora- 
tions. On the contrary, it is abundantly clear from the long title, the preamble and the sections 
that it is, in pith and substance, nothing but an Act to provide for the acquisition of the electrical 
undertakings. There was no entry in any of the three Legislative Lists relating to compulsory 
acquisition of any commercial or industrial undertaking, although section 299 (2) of the 
Government of India Act, 1935, clearly contemplated a law authorising compulsory acquisition 
for public purposes of a commercial undertaking. The acquisition of a commercial or industrial 
undertaking not being the subject-matter of any entry in any of the three Legislative Lists neither 
the Federal Legislature nor the Provincial Legislature could enact a law with respect to compul- 
sory acquisition of a commercial or industrial undertaking. It was left to the discretion of the 
Governor-General under section 104 of the Government of India Act, 1935, to empower either the 
Federal Legislature or the Provincial Legislature to enact such Law. As there was no suggestion 
that the Governor-General had so empowered the Madras Legislature to enact the impugned Act, 
the Act was prima face beyond the Legislative competency of the Madras Legislature. The 
power to acquire such undertakings cannot be said to be ancillary to the subject-matter of each 
entry in the list. 

(1951) 2 M.L.J. 277, reversed. 

On Appeal under Articles 132 (1) and 133 (1) (b) of the Constitution of India 
from the Judgment and Order, dated the 27th April, 1951, of the High Court of 
Judicature at Madras (Rajamannar, C.J. and Satyanarayana Rao, J.)f in Civil 
Miscellaneous Petition No. 4697 of 1951. 

M. K. Nambiyar, Senior Advocate (U. Sethumadhava Rao, Advocate, with him),, 
for Appellant. 


M. Seshachalapathi, Advocate, for Respondent. 


a 


* Civil Appeal No. 72 of 1952. g 10th February, 1954. 
t (1951) 2 M.L.J. 277. 
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V. K. T. Chari, Advocate-General of Madras (Porus A. Mehta and V. V. Ragha- 
van, Advocates, with him), for Intervener. 


The Judgment of the Court was delivered by 

Das, 7.—This is an appeal arising out of a judgment delivered on the 
27th April, 1951, by a Bench of the Madras High Court in C.M.P. No. 4697 of 
1951 filed under Article 226 of the Constitution for the issue of a writ of certiorari 
or other appropriate writ to call for the records and quash the order of the Gov- 
erninent passed under section 4 (1) of the Madras Act XLIII of 1949 declaring 
the undertaking of the appellant company to vest in the Government. 

The appellant company was formed and registered under the Indian 
Companies Act in 1924 with the object, inter alia, of generating and supplying 
electrical energy to the public in Rajahmundry. In 1949 the Madras Legisla- 
ture passed the Madras Electricity Supply Undertakings (Acquisition) Act, 
1949. The Act received the assent of the Governor-General on the 18th Janu- 
ary, 1950 and was published in the Official Gazetie on the 24th January, 1950. 
Upon the Constitution of India ee force on the 26th January, 1950, the 
Act was submitted to the President for his certification and on the rath April, 1950, 
the President certified that the Act should not be called in question in any Court 
on the ground that it contravened the provisions of clause (2) of Article 31 or 
it contravened the provisions of sub-section (2) of section 299 of the Govern- 
ment of India Act, 1935. By an order in writing made on the 2nd September, 
1950, the Government of Madras acting under section 4 (1) of the Act declared 
that the uaa of the appelant company should vest in the Government 
on the date specified therein. Under the proviso to section 4 (1) the Govern- 
ment from time to time postponed the date of vesting and the 2nd April, 1951, 
was the last extended date fixed for such vesting. On the 29th March, 1951, the 
appellant company filed C.M.P. No. 4697 of 1951 under Article 226 for quashing 
the order of the Government. 

Shortly stated the contentions of the appellant before the High Court were 
that the Act was ultra vires in that (1) it was beyond the legislative competency 
of the Madras Legislature to enact it, (2) it was not enacted to subserve an 
public purpose, and (3) the compensation provided for was illusory. The Hig 
Court repelled each and all of the aforesaid contentions of the appellant company. 
It held that the legislation was with respect to electricity under entry 31 of the 
Concurrent List in the Seventh‘Schedule to the Government of India Act, 1935 
and was not a legislation with respect to corporations under entry 33 in List I as 
contended by the appellant and that, therefore, the Madras Legislature was com- 
petent to enact it. It further-held that the Act having received the certificate of 
the President the challenge based on an alleged absence of public purpose or the 
illusory nature of the compensation was shut out and coala. not be raised. The 
High Court, however, held that certain sections and rule 19 (2) of the Rules framed 
under the Act were invalid and subject thereto dismissed the application of the 
appellant company. The High Court granted leave to the appellant company to 
appeal before this Court. The appeal has now come up for hearing before us. 

Learned counsel appearing in support of the appeal has not pressed before 
us the contention raised in the High Court as to the absence of public purpose 
or the illusory nature of the compensation provided by the Act. He has confined 
his submissions to the question of the legislative competency of the Madras Legis- 
lature to enact this piece of legislation. In the High Court the contest centred 
round the question whether the Act was a law with respect to electricity under 
entry 31 of the Concurrent List or with respect to corporations under entry 33 in 
List I. The High Court held that the Act was, in pith and substance, a law with 
respect to electricity and was, therefore, within the legislative competency of the 
Provincial Legislature. In his arguments before us learned counsel contended 
that the Act is in substance and effect one for the acquisition of an electrical 
undertaking and, as such, is ulira vires because— 


t (1951) 2 M.L.J. 277. 
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(a) the acquisition of an electrical undertaking was not a legislative item 
in any of the three Lists in the Seventh Schedule to the Government of India Act, 
1935 ; and 

(b) in so far as it relates to the acquisition of an electrical undertaking 
of a corporation it is a law with respect to corporations under entry 33 in List I. 


In our opinion this appeal can be disposed of on the first of the two grounds 
mentioned above. 


Turning to the Act it will be noticed that the long title of the Act is “ An 
Act to make provision for the acquisition of undertakings in the Province of 
Madras supplying electricity ”. The preamble recites the expediency of making 
provision “ for the acquisition of undertakings in the Province of Madras engaged 
in supplying electricity”. Section 1 gives the short title, extent and commence- 
ment of the Act. Section 2 is a definition section. Section 3 provides that the 
Act shall apply to all undertakings of licensees including certain undertakings 
therein mentioned. Section 4 empowers the Government to take over any un- 
dertaking by making an order in writing declaring that such undertaking shall 
vest in the Government on a specified date. Section 5 provides for compensa- 
tion payable to a licensee who is not a local authority. The section gives an option 
to the licensee to claim compensation on one of three bases therein specified. Section 
6 deals with compensation payable where the licensee is a local authority. Section 
37 specifies the properties or assets which will vest according as compensation is 
claimed under one basis or another. Section 8 provides for the appointment of a 
sole representative to act as the sole and' accredited representative of the licensee 
in connection with the handing over of the undertaking and performing on behalf 
of the licensee thé functions thereinafter specified. ‘The choice of basis of com- 
pensation is to be made within one month under section g and such choice once 
intimated to the Government is not to be open to revision except with the con- 
currence of the Government. Section 10 authorises the Government, in case the 
licensee has disposed of any of the assets otherwise than in the normal course of 
events causing loss to the Government as succeeding owners, to deduct from the 
compensation payable to the Jicensee an amount which they consider to be the loss 
sustained by them. Section 11 prescribes the various deductions which the Govern- 
ment shall be entitled to make from the compensation payable under the Act. The 
manner of payment or deposit of compensation is laid down in section 12. Sec- 
tion 13 permits the Government to repay all loans, debentures, mortgages and the 
like outstanding on the vesting date at any time before the time fixed for repayment. 
Section 14 is the arbitration section. Section 15 provides for the termination of the 
‘managing agency. Section 16 authorises the Government to terminate the services 
of any person on the staff of the licensee immediately before the vesting date. Sec- 


tion 17 requires all licensees to prepare and hand over to the Government a complete’ 


inventory of all the assets. Section 18 gives power of entry to the Government 
or any officer authorised by the Government upon any land or premises in the 
possession of the licensee. Section 19 prescribes penalties for various defaults 
therein specified. Section 20 makes certain officers of a company liable for the 
offence committed by the company. Section 21 gives protection against suit or 
prosecution for anything done in good faith under any rule or order made under 
the Act. Section 22 confers rule-making power on the Government. Section 23 
provides that the provisions of certain Acts in so far as they are inconsistent with 
the provisions of this Act shall have no effect. Section 24 gives power to the 
Government to do anything which appears to them necessary for the purpose of re- 
moving any difficulty. From the above summary it will be noticed that the Act does 
not purport to make any provision for the granting of licences or maintenance of 
works for generating or transmitting energy or for supplying electrical energy 
as one would expect to find in a law dealing with electricity nor does the Act 
purport to make any provision for the incorporation, regulation or winding up of 
trading corporations. On the contrary, it is abundantly clear from the long title, 
the preamble and the sections that it is, in pith and substance, nothing but an Act 
to provide for the acquisition of electrical undertakings. 
63 
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-- Section 299 (2) ‘of the Government ‘of India Act, 1935; provided thatyneither 
the Federal nor a Provincial Legislature would have power to make any law autho: 
rising the compulsory acquisition for public purposes of any land or any cominercial 
or industrial undertaking or any interest in or in any company owning any commercial 
or industrial underfaking unless the law provided for the payment of compénsation 
for the property acquired. Compulsory acquisition of property is undoubtedly an 
important sovereign ‘right of the State but this right has to'be exercised under a law. 
The legislative power of the State was distributed by sections 99 and 100 amongst 
the Federal Legislature and the Provincial Legislatures in the manner provided 
in the several Lists set forth in the Seventh Schedule to the Act. Section roo read 
with entry 9 in List II authorised the Provincial Legislature to make a law with 
respect to compulsory acquisition of land. ‘There was no entry in any of the three 
Lists relating to compulsory acquisition of any commercial or industrial under- 
taking, although section 299 (2) clearly contemplated a law authorising compulsory 
acquisition for public purposes of a commercial or industrial undertaking. , The 
acquisition of a commercial or industrial undertaking not being the subject-matter 
of any entry in any of the three legislative Lists, neither the Federal Legislature 
nor the Provincial Legislature could enact a law with respect to compulsory acquisi- 
tion of a commercial or industrial undertaking. Under section 104, however, the 
Governor-General, in his individual discretion, could, by public notification, 
empower either the Federal Legislature or a Provincial Legislature to enact a law 
with respect to any matter not enumerated in any of the Lists in the Seventh Schedule 
to the Act. . It is, therefore, clear that although Parliament expressly entrusted 
the Provincial Legislature with power tô make-a law with respect to compulsory 
acquisition of land it did not mT grant any power, either to the Federal 
Legislature or the Provincial Legislature, to make a law with respect to compulsory 
acquisition of a commercial or industrial undertaking but left it to the diseretion 
of the Governor-General to empower either of the Legislatures to enact 
such a law. There is no suggestion that the Governor-General had, in exercise 
of his discretionary powers under section 104, authorised the Madras Legislature 
to enact the impugned Act and, therefore, the Act was, prima facie, beyond the 
legislative competency of the Madras Legislature. ; 


The learned Advocate-General of Madras urges that there was implicit in 
every entry in the Legislative Lists in the Seventh Schedule to the Government 
of India Act, 1935, an inherent power to make a law with respect to a matter, 
ancillary or incidental to the subject-matter of each entry. His argument is that 
each entry in the List carried with it an inherent power to provide for the 
compulséry acquisition of any property, land or any commercial or industrial 
undertaking, while making a law under such entry. It is quite true that the 
powers of each Legislature to make laws with respect to the different subjects 
assigned to it by the appropriate List were to be regarded as wide and plenary and 
also covering matters incidental or ancillary to such subject-matter, but it is, 
nevertheless, clear from the provision of the Act that the power to make a law for 
compulsory acquisition was, under entry g in List II, given only to Provincial 
Legislatures and that such power of the Provincial Legislatures was, under that 
entry, limited to making a law for the compulsory acquisition of land only and 
that unless the Governor-General made an order under section 104 of the Act the 
Provincial Legislatutes had no power to make a law for the compulsory acquisition 
of any property other than land and that the Federal Legislature had no power 
to make any law with respect to the oe acquisition of any property at all. 
If the argument of the learned Advocate-General were correct, then entry g in List IL 
was wholly unnecessary for unde? entry 21 in List II the Provincial Legislatures 
‘could make a law for the compulsory acquisition of land. A similar argument 
was repelled by this Court in the State of Bihar v. Maharajadhiraja Sir Kameshwar Singh*. 
The matter is placed beyond any doubt or dispute by the’ provisions of section 127 
of the Government of India Act, 1935, which provided that the Federation might, 
as Sorat le Pa iene ee eae 


I. (1952) S.C.J. 354 :, 1952 5.0.R. 889. 





iP 5 ‘+ SAMBANDAM, In re. : > 497. 


if it deemed it necessary to ‘acquire any land situate in a Province for any purpose 
connected with a matter with respect to which the Federal islature power 
to make laws, require the Province to acquire the-land on behalf and at the expense. 
of the Federation. If power inhered in the Federal Legislature to make a law for 
the acquisition of any property for any purpose connected with a matter with 

respect to which it had power to make laws then section 127 would not have been 

necessary at all. The absence of any entry empowering any Legislature to make 

laws with respect to compulsory acquisition of a commercial or industrial under- 

taking and the provisions of section 127 to which reference has just been made make 

it abundantly clear that the contentions urged by the learned Advocate-General 

cannot possibly be sustained. In our opinion, therefore, it must be held that the 

Madras Legislature had no legislative competency to enact the impugned law. 

This is sufficient to dispose of this appeal and it is not necessary to express any 

opinion on the other points raised in the Court below. 


The result, therefore, is that this appeal must be allowed with costs both in 
_the High Court as well as in this Court. ; 


Agent for Appellant: M. S. K. Aiyangar. 
Agent for Respondent : R. H. Dhebar. 


Agent for Intervener : R. H. Dhebar. 
G.R./K.S. ° oe _ Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mr. Justice SOMASUNDARAM. 
C. T. Sambandam and others ..  Petitioners.* 


, Criminal Procedure Code (V of 1898), section 362 (4)—Offences under sections 147, 337 427 and 149, 
Indian Penal Code—Common object not specifically stated in the charge—Charge did not make it clear which part 
af section 149 applies—Prejudice to accused—Accused entitled to acquittal of all offences—Conviction for specific 
offance—Destrability of Presidency Magistrate framing charges. j 


The petitioners were tried by the Presidency Magistrate, Madras, for offences under sections 
147, 337, 427 and 149 of the Indian Penal Code and sentenced to pay a fine of Rs, 15 or Rs. 20 and 
imprisonment till the rising of the Court. The charge did not state what exactly the common object 
of the unlawful assembly was. Further, with respect to the charge under sections 149, Indian Penal 
Code, it was not made known what part of the section applied. It was not clear whether the 
accused were charged that in prosecution of a common object of causing hurt to P.W. g they 
caused hurt to P.W. 4 or whether they were charged with the knowledge that it was likely that 
hurt will: be caused to P.W. 4 though the common object was to cause hurt to P.W. 3. The 
result was that on account of this failure the imporant ingredient of the offence, viz., common object 
of the assembly was not made known to the accused and they had to defend themselves without 
knowing what the common object of the assembly was. 

Held, (i) in the circumstances it could not be said that the petitioners were not prejudiced 
at all. They were therefore entitled to be acquitted of the offence under section 147, Indian Penal 
Code and as the offence under section 147 resulted in acquittal, the question of the petitioners 
being convicted under section 149 read with other sections of the Indian Penal Code did not 
arise, - 

, (ii) No doubt the petitioners could be convicted for the specific offence of hurt on a mere 
charge of rioting but only ifitis proved thata particular accused’s actis responsible for the hurt 
caused. On the evidence it was held there was no such proof. 

(iii) It is true that a privilege is conferred upon the Presidency Magistrates to dispense with 
the framing of a ch in cases like the present, but strict adherence to this provision would result 
in prejudice. It would be safer for the Presidency Magistrates to follow the procedure prescribed 
for warrant cases when trying them instead of exercising the privilege. 3 

Per Curiam: In the mattter of procedure the distinction between Presidency Magistrates 
and Sub-Divisional Magistrates in the moffusil must be removed as a Sub-Divisional istrate 
would have been obliged to frame a charge in similar circumstances. 


sae In the circumstances the ends of justice do not require that the petitioners should be 
retried. : 

Petition under sections 435 and 439 of the Code of Criminal Procecure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
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Seventh Presidency Magistrate of the Court of the Presidency Magistrate, Egmore, 
Madras, dated 7th July, 1953 and passed in C. C. No. cs of 1953. . 


S. Mohan Kumaramangalam for Petitioners. 
The State Prosecutor (S. Govind Swaminadhan) on behalf of the State. 


The Court made the following 


Orper.—Accused 1 to 4 and 6 in C.C.No. 3308 of 1953 € on the file of the 
Seventh Presidency Magistrate, Egmore, are the petitioners herein. These 
five petitioners along with another were tried by the magistrate for offences under 
sections 147, 337, 427 and 149 of the Indian Penal Code. The fifth accused was 
acquitted and the petitioners alone were convicted as follows : accused 1 to 4 were 
convicted under section 147, Indian Penal Code and sentenced to a fine of Rs. 20 ; 
they were also convicted under section 337 read with section 149, Indian Penal Code 
and sentenced to imprisonment till the rising of the court ; in addition, they were 
convicted under section 427 read with section 149, Indian Penal Code and sentenced 
to pay a fine of Rs. 20. The sixth accused was convicted under section 147, Indian 
Penal Code and sentenced to imprisonment till the rising of the court and under 
section 337, Indian Penal Code, read with section 149, Indian Penal Code, he was 
also sentenced to imprisonment ‘till the rising of the court and for the offence under 
section 427 se with section 149, Indian Penal Code, he was sentenced to pay a 
fine of Rs. 


This case a an off-shoot of the tramway strike. The tramway company sus- 
pended the tram service on the 12th of April, 1953. The accused were all tram- 
way workers. The third accused belongs to the Tramway Workers’ Association, 
while the first accused was the Vice-President of the Tramway Workers’ Union. 
Except the sixth accused, the rest were all office-bearers in the Union or the Associa- 
tion. 


On.24th April, 1953, a large number of these pated workers had collected 
at the junction of Rundalls Road and Poonamalle High Road at about 9 A.M. Ac- 
cording to the prosecution they had collected there for the purpose of starting trouble ; 
but according to the defence almost all the workers had come there for the purpose 
of taking back their ration cards, which, according to them, the labour officer promised 
to return on that day. The police having information of the likelihood of the 
gathering of these persons that morning had posted police officers to maintain law 
and order. According to the evidence of the Inspector of Police, P.W. 1, they 
were shouting against Mr. Brookes and other officers of the company. He kept 
the crowd on the platform and off the road. The police were trying to disperse 
them and the crowd were moving towards the west on the Poonamalle 
High Road. At about 9-15 or 9-20 A.M., the Traffic Manager, Vanspal, who 
is P.W. 3 in this case was proceeding in his car from west towards his office in Run- 
dalls Road. Near the tramshed and near the house of Dr. Krishnaswami there 
was a car in front of him to turn to Dr. Krishnaswami’s nursing home. The car 
in which Mr. Vanspal was going and which was being driven by P.W- 4, therefore, 
slowed down, and after the preceding car gave way, P.W. 4 started moving slowly 
towards the office. The workers who were assembled there are said to have rushed 
at the car and pelted stones which hit the front glass pane and also the bonnet. 
As a result of this, damage was caused to the glass pane and hurt was caused to the 
driver P. W. 4. The workers then are_alleged to have shouted slogans “ Down 
with Brookes, down with the Traffic Manager” and so on. The Police then inter- 
vened and several of the workmen then dispersed. The police were able to round 
off about 66 persons all of whom were taken to the police station. ‘The petitioners 
herein were among the 66 persons who were RE off by the police and taken to 
the police station. The Commissioner of Police later released all of them on bail. 
The police laid the charge-sheet against the petitioners alone for offences under 
sections 147, 427, 337 and 323, Indian Penal Code. 


The evidence of P.Ws. 6, 7, 8 and 9 makes it quite clear that the petitioners 
took an active part and were vigorously shouting slogans and throwing stones. The 
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fifth accused was acquitted on the ground that there was only one witness, P.W. 7 
who speaks to his participation ; and as he was not corroborated, benefit of doubt 
was given to him and he was acquitted. With regard to the petitioners more than 
one witness speaks to their participation and, therefore, their evidence was accepted 
and they were convicted. No formal charge was framed against them and the 
magistrate simply stated that charges under sections 147, 337, 427 and 149, Indian 
Penal Code, were framed. 


The defence of these petitioners before the lower court was this : According 
to the first accused, he was arrested on the date of the occurrence between 8'and 8-30 
A.M. and was not on the scene of offence when P.W. 3’s car came and he attributes 
his implication on account of the instigation of someone (without mentioning who 
it is) he further states that because he was the president of the Tramway Workers’ 
Association he has been implicated suggesting at the instance of the management. 
The second accused stated that he and the fifth accused were at Rundalls Road 
at about 8-30 a.m. and accused 1 to 4 were arrested by the police officers. He and 
accused 5 intervened and remonstrated when they were arrested and taken away 
to the police station. Thijs accused stated that he was not there at the time when 
the car came. The third accused stated that he was in Rundalls Road at 8 a.m. 
and that about 9-15 A.M. all of a sudden, the policemen asked the crowd about 800 or 
goo strong, to stop. They had gone there to obtain their ration cards from th¢ 
Head Clerk of the Ration Store as previously advised. i 


At that time two lorries and a police van came and the crowd began to melt 
away and the Police rounded off those who did not leave the spot and he was one 
of those who happened to be caught. The fourth accused stated that he went 
to get his ration card. A clerk by name Sathu, a friend of his, entered the office. 
He asked him to stop and a crowd gathered. Then a sergeant came and arrested 
him and accused r. Accused 2 and 5 intervened and they were also taken in the 
lorry and marched to the police station. The fifth accused stated that at 8-30 a.m. 
he also went to the office to get his ration card. Accused 1 and 4 were arrested 
and when he and the’ second accused intervened, he was taken to the police station. 
The sixth accused stated that he had been there to receive his ration card and he 
was arrested and taken in lorry to the Vepery Police Station. 


In revision the first contention of the learned counsel for the petitioners was 
that out of the 66 workmen who were caught and rounded off these petitioners were 
pitched upon on account of the special position which they occupied as officers in 
the Union and the Association. As regards the sixth accused who does not occupy 
any such position it is stated that there was another person by name Munuswami 
who is No. 11 in the 66 rounded off and the 6th accused who was the 4oth in the 
list was mistaken for that Munuswami and hence he was charged. 


After going through the evidence, I am satisfied that the Police have not given 
any false evidence in this case. They have no interest to implicate falsely any of 
these persons and the suggestion that they were trying to oblige the management is 
falsified by the fact that against the management also the police have filed a charge- 
sheet later. I accept the evidence of the police witnesses when they say that these 
were the six persons who were taking active part and who threw stones at the car. ' 
The next question is whether without a specific charge being framed against them 
for an offence under section 14.7, Indian Penal Code, they can be convicted for riot- 
ing and if they could not be convicted for rioting, then the question of their convic- 
tion for offences under section 149 read with section 337 or 427 does not arise. 


‘Rioting’ is defined as: - 
“ Whenever force or violence is used by an unlawful assembly, or by any member thereof, im 


prosecution of the common object of such assembly, every member of such assembly is guilty of the 
offence of rioting.” 


If an assembly of five or more persons have the common object to commit any of 
the offences mentioned in section 141, Indian Penal Code, then they will be mem 
of an unlawful assembly. One of the essential ingredients of the offences of rioting 
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corisists in‘ the members of the Assembly having a common object to do or commit 
one of the acts mentioned in the section. This common object is an essential :ele- 
ment in the offence of rioting. The learned magistrate beyond stating that charges 
under sections 147, 337, 427 and 149 were framed does not state in the charge what 
exactly the common object was. Under section 362 (4) of the Code of Criminal 
Procedure, a Presidency Magistrate is not under any legal obligation.to frame 
a charge in cases in which no appeal lies. ‘This is one of those clauses under which 
the magistrate has to make up his mind even at the time of the framing of the charge 
whether he is going to give an appealable sentence or a non-appealable sentence if the 
guilt is made out. Ifit is a warrant case, it cannot be disputed that the procedure 
‘prescribed for warrant cases should be followed. The offence ‘of rioting is a 
warrant offence and the procedure for warrant cases has to be followed. Only in 
the case’ of a Presidency Magistrate, the obligation to frame charge is dispensed with 
by clause 4 of the section above-mentioned. The result is that on account of the 
failure on the part of the magistrate to frame a charge, the important ingredient 
of the offence, viz., common object of the assembly, is not made known to the accused, 
and they have to defend without knowing what the common object of the assembly 
is. The magistrate in paragraph 11 of his judgment considers the points for deter- 
mination and enumerates them as, 

“ Whether the accused were members of an unlawful assembly with the common object of attack- 

ing the car, and causing damage to the car and hurt to the inmates of the car, viz., P. Ws. 3 and 4 
and whether in prosecution of the common object, mischief was committed causing damage to the 
amount of Rs. 50 or upwards and whether hurt was caused, in prosecution of the said common object, 
by doing any act so rashly or negligently as to endanger the personal safety of others.” 
Tn his finding in paragraph 16 he says that the common object of the unlawful assem- 
ly was clearly to cause hurt to P.W. 3 and damage to his car, and while causing hurt 
to P.W. 3 by means of throwing stones, the members of the unlawful assembly 
knew or must be presumed to have ‘known that they were likely to cause hurt to 
P.W. 4 also. He therefore held that the accused were members of an unlawful 
assembly whose common object was to cause hurt to the inmates of the car by pelting 
stones and to cause damage to P.W. 3’s car. If the common object was to cause 
hurt to P.W. 3, and if P.W. 3 was not hurt, then the common object has failed on 
that account. The accused are entitled to be acquitted of the offence of rioting 
under section 147, Indian Penal Code. If the common object as found by the 
magistrate was to cause hurt to P.W. 3 and to cause damage to his car, it cannot 
by any means be said that causing hurt to P.W. 4 was in prosecution of the common 
object of causing hurt to P.W. 3. Ifthe common object was to cause hurt to 
P.W. 3, for having caused hurt to P.W. 4, the accused can be made liable only if 
they were charged under the second part of section 149, Indian Penal Code, t.e., such 
as the members knew to be likely that hurt would be caused to P. wW 4. Section 
149 is as follows:— 

“Ifan offence is committed by any member of the unlawful assembly in prosecution of the common 
object of that Assembly, or such as the members of that assembly knew to be likely to be committed 
ïn prosecution of that object, every person, who, at the time of the committing of that offence, is a 
member of the same assembly, is guilty of that offence.” 

As pointed out in Kumaran, In ret, the words ‘ in prosecution of the common object’ 
in the first clause of section 149 must be strictly construed as equivalent to ‘in order 
to attain the common object’. When a person has already attained or caught 
up with his object and passed beyond it, he can no longer be said to be pursuing or 
prosecuting it. The question, therefore, in this case arises ‘ What is it these peti- 
tioners were charged with?’ Under section 149, Indian Penal Code, were they 
charged that in prosecution of the common object of causing hurt to P.W. 3, these 
` petitioners caused hurt to P.W. 4 or were they charged with the knowledge that 
it was likely that hurt will be caused to P.W. 4, though the common object was 
tto cause hurt to P.W. 3? No charge was framed under section 147, Indian Penal 
Code, defining the common object of the assembly, nor was any charge framed 
under section 149 as to what part of section 149 applies. What is the case the 
accused have to meet is not made known to them. In the circumstances, it cannot 
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be said that they were not prejudiced at all. If the conviction under section 147 
fails, for the failure to mention the common object, the question of conviction under 
section 149 does not arise, as a conviction under section 149 is dependent on 
conviction under section 147, Indian Penal Code. 


It is true that there is this extraordinary provision which confers a special. 
privilege upon Presidency Magistrates to dispense with framing of a charge in 
cases like the present. But strict adherence to this provision would very often 
result in prejudice to the accused as it has happened in this case. In future, it 
would be safer for the Presidency Magistrates when trying warrant cases to adhere 
to the procedure prescribed for it, instead of exercising the privilege conferred on 
them by section 362 (4), Criminal Procedure Code. I have already once before 
pointed out that in the matter of procedure to be followed, there need be no dis- 
tinction beween a Presidency Magistrate in a Presidency Town and a Sub-Magis- 
trate in the moffusil. A Sub-Divisional Magistrate who tries this case in the moffu- 
sil will be obliged to frame a charge whereas in the case of Presidency Magistrate 
no such obligation exists. In my opinion, this distinction must be removed and 
the Presidency Magistrate must be placed on the same footing as a Sub-Divisional 
Magistrate in the moffusil. In the peculiar circumstances of this case, I find that 
„the failure to frame a charge has resulted in prejudice to the accused. They are, 
therefore, entitled to be acquitted of the offence under section 147. As the 
offence under section 147, Indian Penal Code, results in acquittal, the question of 
the petitioners, being convicted under section 149 read with section 337 or section 
427, Indian Penal Code, as already stated does not arise. They must, therefore, 
be acquitted of all the offences of which they were convicted. 


The next question is whether they can be convicted for specific offence of hurt 
on a mere charge of rioting. I do not think that the accused can be convicted under 
section 323 on a charge of rioting, for the simple reason that for the offence of rioting, 
it is enough even if one member of the unlawful assembly uses violence or force. 
The others may not have used violence or force, but still they are constructively 
liable once they are members of an unlawful assembly. Still if it is proved that a 
particular accused’s act is responsible for the hurt caused, then he can be convicted. 
But here such proof is lacking, as the evidence is these accused threw sténes at the 
car. Whose stone caused hurt to P.W. 4 or damaged the car is not satisfactorily 
established. In the circumstances, no one can be convictel for hurt. The only 
other alternative is whether retrial should be ordered as pressed by the State Prose- 
cutor. The sentences passed on the accused are imprisonment till the rising of 
the court and a fine of Rs. 15 or 20. In these circumstances, I do not think that 
ends of justice require that the petitioners should be tried again. 


In the ‘result the convictions and sentences passed on the petitioners are set 
aside and the petitioners are acquitted. The fines, if paid, will be refunded. 
V.P.S. — : Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Sussa Rao AnD Mr. Justice RamMaswamt. 
R. D. Deshpande : .. Appellant* 
D. 
R. Srinivasan and others .. Respondents. 


Civil Procedure Code (V of 1998), section 2 (2), (11) and section 47-—-Money decree against testator— 
Execution against estate making legatees as representatwes-wn-interest of testator— Whether legatees are inter- 
meddlers—Money decree whether executable against legatees recognised by hew-at-law. , 


The capacity of an heir-at-law in the absence of an executor or administrator is recognised in 
India [vide Stvasankara Mudaliar v. Amaravathi Ammal, (1938) 1 M.L.J. 146 : I.L.R. (1938) Mad. 533], 
that is, both movable and immovable property must be deemed to vest in the heir-at-law until 

administrator is duly constituted and until then the heir-at-law is competent to maintain suit on 
behalf of the estate. $ í 





* A.A.O. No. 612 of 1947 and C.R.P. No. 347 of 1948. - and November, 1953. - 
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Where an heir-at-law had recognised the defendants as legatees and agreed to put them in posses- 
sion of the estate, it would not be possible to hold that legatees were intermeddlers with the estate 
of the testator. 


In an execution application on a money decree obtained against the testator-debtor, the defence 
was raised that the legatees were not parties to the suit and the principle of 1 representatives would 
not be applicable to them so as to be governed by section 47 and section 2 of the Civil Procedure Code. 
The result here would be the that the legatees having been not the representatives-in-interest of the 
testator either by transfer by private treaty or by execution of a decree of any property which was. 
subject-matter of the suit, they have to be deemed to be outside the application of section 47 of the 
Civil Procedure Code. 


Natesa Sastrigal v. Alamelu Achi, (1950) 1 M.L.J. 476, followed. 
Natesa Sastri v. Sundaram Chettiar, (1953) 1 M.L.J. 470: A.I.R. 1953 Mad. 622, distinguished. 


Appeal against the order of the Court of the Subordinate Judge of Tiruchira- 
palli, dated the 14th day of March, 1947 and made in E.A. No. 612 of 1946 in. 
C.S. No. 4 of 1943 on the file of the High Court (Original Side), Madras. 


N. Panchapakesa Atyar for Appellant. - 


S. Ramachandra Aiyar and N.C. Raghavachari for Respondents. 
The Judgment of the Court was delivered by 


Subba Rao, 7.—The question in this appeal is whether an appeal lay against 
the order of the learned Subordinate Judge of Tiruchirapalli. The facts germane 
to the question may be briefly narrated. 


. The appellant filed C.S. No. 4 of 1943 on the file of the High Court against 
Raja Bahadur Krishnamachariar for recovering a sum of about Rs. 59,000 to~- 
wards the commission alleged to be due to him. Krishnamachariar died after- 
the service of summons and before the date fixed for his appearance. His sons, 
Raju and Rangu, were added as his legal representatives. Krishnamachariar 
executed a Will, Exhibit P-1, whereunder among other properties, item No. 6 of 
the D Schedule was bequeathed to the respondents who are Raju’s sons. Raju 
was ex parie. Rangu, the 3rd defendant, filed a written statement denying the 
liability of Krishnamachariar to the appellant. Though the respondents attempted 
to come on record to contest the suit, this application was opposed by the plain- 
uff and it was dismissed by the Master. The Master held that the dispute between 
the legatees and the plaintiff had to be adjudicated only in a separate suit, and,. 
therefore, they were not necessary parties. It was on this finding that their applica- 
tion was dismissed. ‘hereafter the appellant and Rangu compromised their 
dispute and a decree was made against Rangu on the basis of the consent memo. 
filed in Court and against Raju on proof of the claim. Under the decree the appel- 
lant was authorised to execute the decree against all the properties of Krishnama~- 
chari other than the share of Rangu. The said decree was transferred to the Dis- 
trict Court, Tiruchirapalli, for execution. 


On 8th August, 1945, the appellant filed E.P. No. ro of 1945 on the file of” 
the District Court praying for the attachment of the house in dispute. The house 
was attached on 3rd September, 1945. The respondents, relying upon the Will executed 
in their favour by Krishnamachariar, preferred a claim petition for raising the 
attachment. ‘The learned Subordinate Judge who heard the application disposed 
of the same on an alternative basis, that is, as one made both under Order 21, rule 58, 
Civil Procedure Code and under section 47, Civil Procedure Code. Treating it 
as one made undér Order 21, rule 58, Civil Procedure Code, he held that the clai- 
mants had some interest in the house attached on the date of the attachment and 
that on that date the house was not in the possession of either judgment-debtor 
on his own account. On that basis he came to the conclusion that the application 
had to be allowed and the attachment raised. 


Approaching thé question from the’ standpoint of section 47, Civil Procedure 
Code, he posed the following question for decision, “whether the house is liable- 
to be attached and sold in execution of the decree passed in C.S. No. 4 of 1943”. 
He held that it was-not Hable to be sold in execution of the decree. In the result: 
on the said footing also he dismissed the application. The appellant filed ‘a suit, 
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for setting aside the said order under Order 21, Rule 63, Civil Procedure Code, 
and it is represented to me that the said suit was dismissed. The above appeal 
was filed prior to the institution of that suit against the same order. 


The learned counsel for the respondents raised a preliminary objection that 
no appeal lay against the order of the lower Court. The answer to that question 
would ‘depend upon the provisions of the Civil Procedure Code governing the right 
of appeal. Under section 96 of the Civil Procedure Gode an appeal shall lie from 
every decree passed by any Court exercising original jurisdiction. ‘ Decree ” 
has been defined by section 2 (2) so as to include the determination of any question 
within section 47, Civil Procedure Code. Under section 47, all questions arising 
between the parties to the suit in which the decree was passed, or their representa- 
tives, and relating to the execution, discharge or satisfaction of the decree, shall 
be determined by the Court executing the decree and not by a separate suit. To 
enable the appellant, therefore, to maintain the appeal he should establish that the 
dispute now in question arose between the parties to the suit or their representatives 
in respect .of execution, discharge or satisfaction of the decree. That the dispute 
relates to the execution of the decree is apparent. But the difficult question is 
whether the respondents are the representatives of the parties to the suit. If they 
„are the representatives of the parties to the suit, the provisions of section 47, Civil 
Procedure Code, would’ be attracted and by the combined effect of section 96 and 
section 2 (2), Civil Procedure Code, an appeal would lie to this Court. 


The short question, therefore, is whether the respondents (claimants) are 
the representatives of the parties to the suit. To state it differently, are they re- 
presentatives of Krishnamachariar? The term “ representatives” includes not 
only legal representatives but also representatives-in-interest. The leading 
decision on the subject is that of the Full Bench in Ishun Chunder Sirkar v. Beni Madhub 
Sirkar!, which was later on followed in other cases without dissent. After consider- 
ing the conflicting views, the Full Bench gave a wider and comprehensive meaning 
to the word “ representatives” by holding that the term “ representative’? when 
taken with reference to the judgment-debtor does not mean only his legal represen- 
tative, that is, his heir, executor or administrator, but that it means his representa- 
tive-in-interest and includes a purchaser of his interest, who, so far as such interest 
is concerned, is bound by the decree. 


The next question is whether a legatee of a portion of an estate is a representa- 
tive of the testator. The right of a creditor to proceed in execution of a money 
decree against such a legatee was considered in Fayachandra Ray v. Satishchandra Ray*. 
There it was ruled that the right of a creditor to follow the assets in the hands of 
a legatee is a right which has to be exercised by a suit, and that it cannot be exer- 
cised merely by levying execution against the assets in the hands of the legatee 
under a judgment against the legal representative. At page 172, Rankin, G.J., 
expressed his view in the following terms: 

“ The present question, however, is not merely whether the creditor can follow the assets in 
the hands of the legatee, but whether he can do so by the simple process of levying execution under 
a decree against the executors, or, in this case, the administrators. It is reasonably clear to me 
that he cannot do. As Lord Eldon pointed out in the case to which I have referred, the legatee can- 
not be affected except by a suit and it is not possible upon a judgment against the legal representa- 
tive to proceed to attach property which has years before been parted with to a specific legatee ”. 

In Sivasankara Mudaliar v. Amaravathi Ammal®, Pandrang Row and Venkatara- 
mana Rao, JJ., pointed out that in India the entire estate, both movable and im- 
movable property, left by a deceased person must be deemed to vest in the heir- 
at-law until an administrator is duly constituted and until then the heir-at-law is 
competent to maintain a suit on behalf of the estate. In coming to that conclusion 
they noticed the position of a legatee, and observed at page 541 that a legatee does 
not represent the estate and he has no direct right of action against the person who 
is claiming adversely to the estate. 





1. (1896) LL.R. 24 Cal. 62 (FB). `` ` 3. (1938) 1 M.L.J. 146: I.L.R. (1938) Mad- 
2. (1930) I.L.R. 58 Cal. 170. 583- $ 
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A more’ elaborate consideration of the subject is -found “in ‘Natesa’ Sastripal v^ 
Alamelu Achi1. ‘In that case, Horwill and Balakrishna Ayyar, JJ., after considering 
the various cases cited before them, have summarised the law on the subject -as- 
follows at page 482; 


« “The result of this discussion may be shortly put. The persons or class of persons indicated by 
the expression “legal representative? would depend on the context. Subject to that qualification 
it includes properly appoimted executors and administrators ; it includes persons who have taken on 
themselves duties and responsibilities, which belong to the office of the executor or administrator 
even though only in respect of part of the estate ; it includes heirs-at-law, whether they take by succes- 
ston or by survivorship ; it includes reversioners where the action has been brought by or against the 
widow as representing her husband’s estate ; it includes a universal legatee ; it may perhaps in some 
cases and for some purposes include persons in de facto possession of the entire estate of the deceased 
though this Court has so far not endorsed this view ; but it does not include trespassers; it does not in- 
clude creditors who have received payments of the debts due from the estate of the deceased ; it does 
not include persons dealing in the ordinary course of business with the goods of the deceased received 
from another ; it does not include persons who intervene merely for purposes of preserving the goods 
of the deceased or providing for his funeral or for immediate necessities of his family ; it doe» not include 
dégatees of a part of the estate and it does not include those taking possession of the property of the 
deceased from the legatees of a part of the estate ”. 


This is a clear authority for the position that a legatee of a part of an 1 estate is not 
a legal representative of the testator. 


Some doubt is thrown on this decision by Satyanarayana Rao, J., in Natesa’ 
Sastri v. K. S. Sundaram Chettigr?. There a decree was passed against a testator and 
in execution proceedings, upon his death his widow was impleaded as his legal 
representative, and the property was attached. Subsequently the property attached 
‘came into the possession’ of the legatee unauthorisedly. The‘learned Judge held 
that the execution could proceed against the property attached. At page 623 the 
learned Judge stated : 


“ The attachment therefore was validly made in the present case at a time when the estate was 
fully represented by Dharmambal and the rights of the execution creditor should be worked out as 
‘on the date of the attachment by bringing the properties to sale in pursuance of that attachment. 
“The mere fact that subsequently the property vested under the Will upon other persons is, in my 
opinion, of no consequence. Whatever may be the position, therefore, in other cases in which the 
dJegatees alone who have not received the legacy from the executor or administrator who is charged 
with the duty of distributing the estate after discharging the liabilities on it may be, in the present 
case, in my opinion, the execution is valid and the property could be validly scized in execution X 
the decree so as to bind even the defendants. 


.Those observations were enough to dispose of the case before the ‘eased 
Judge. But he went further and criticised the judgment of Horwill and Bala- 
krishna Ayyar, JJ., in Natesa Sasirigal v. Alamelu Acht+, in respect of one aspect of 

“the case. Whereas Horwill and Balakrishna Ayyar, JJ., held that a legatee of a 
part of an estate is not the legal representative, though, as a matter of fact, in that 
-case, the legatee took possession of the bequeathed property unauthorisedly, Satyana- 
rayana Rao, J., expressed the view that if the legatee unauthorisedly lays his hands 
and takes possession of the estate of the deceased testator to satisfy his legacy, such 
-an act is treated as an act of intermeddling, which act in law pertains to the office 
‘of an executor. Dealing with the judgment of the Division Bench, Satyanarayana 
Rao, J., observed at page 624 as follows : 

“ Though the learned Judges in Natesa Sastrigal v. Alamelu Achi}, scanty defined an executor 

-de son tort as a person who takes upon him an office of executor by intrusion not being so constituted 
by the testator, overlooked the fact that in the case these very defendants took unauthorised posses- 

‘sion of the estate of the deceased to satisfy the legacy and therefore were persons who intermeddled 
with the estate and, therefore, became ereciitiee bcos tort, as provided in the illustration.” 

“The learned Judge also pointed out that Horwill and Balakrishna Ayyar, JJ., 
-overlooked the illustration to section 303 of the Indian Succession Act. 


From the aforesaid discussion of the case-law, the following principles emerge : 
“The legatee of a part of an estate is not a legal representative of the testator. ‘The 
‘decree-holder cannot execute the decree against the assets in his possession except 
iby way ofa regular suit. . But, if he is. an intermeddler, in the sense that the legatee 
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did not receive’ the :payments in due course of the administration of the' estate but 
thelped himself to the legacy by unauthorisedly taking possession, he would be'a 
legal representative within the meaning of section 2 (11) ofthe Civil Procedure 
Code in. which ahy decree can be executed against the property in his possession. 
Tt is not necessary to express our final opinion on the view expressed by Satyanara- 
yana Rao, J., in dealing with the question of intermeddler, for in this case it has not 
been established that the legatees were intermeddlers and the said question is not 
‘therefore germane for the disposal of the appeal. 


It is argued by the learned counsel for the appellant that the title to a bequest 
‘will not vest in a legatee unless it is assented to by the executor or the administrator, 
as the case may be, and that in this case there is no such assent and therefore thè 
title did not pass to the respondents. The relevant provisions of the Indian Succes- 
sion Act are section 119 and section 332. Under section 119, where by the terms 
of a bequest the legatee is not entitled to immediate possession ‘of the thing bequeath- 
ed, a right to receive it at the proper time shall unless a contrary intention appears 
by the will, become vested in the legatee on the testator’s death. But under section 
332, the assent of the executor or administrator is necessary to complete a legatec’s 
title to his legacy. A combined reading of these two provisions leads to the legal 
position that the assent of the executor or the administrator, as the case’ ma 
be, perfects a legatee’s title which he acquires under the Will, and till ah 
time the legatee has got only an inchoate right to the legacy. But, in the 
‘present case under the Will no executor was appointed. Rangu instituted O.S. 
“No. 77 of 1942 on the file of the Court of the Subordinate Judge of Tiruchirapalli 
for partition and separate possession of one-third share of the properties then held 
“by Krishnamachariar, inclusive of the properties covered by the Will, Exhibit P-1. 
“Yo that suit, Krishnamachariar, Raju and the claimants were made defendants 
1 to5. Pending suit, Rangu was appointed receiver in respect of the suit properties 
-now in question. The appointment order stated: 
‘The plaintiff will be receiver and will be in possession as such of item 6 of D Schedule.......... 
-and will be accountable for occupation rent and will deliver possession to the persons eventually 
found entitled thereto ”. ' 
In 1944, Rangu entered into a compromise in O.S. No. 77 of 1942 with his sister 
-and deceased sister’s daughters, who are brought on record as defendants 14 to 16 
after the death of Krishnamachariar, and a decree was passed in terms of the com- 
promise on 13th February, 1945. On 16th.February, 1945, Rangu filed a memo, 
giving up his. claim in respect of the house now in question. He also asked for 
time for handing over possession of the house to the claimants as per the terms of 
the will. On these facts it is idle to contend that the claimants were intermeddlers 
of a part of the estate of the testator, for, in the absence of an executor the heir- 
at-law represents the estate and he gave up contest and expressed his willingness 
to put the legatees in possession of the property bequeathed to them. The capacity 
of an heir-at-law to represent the estate of a testator in the absence of an executor 
has been recognised in Sivasankara Mudaliar v. Amaravathi Ammalt, where, as alread: 
stated, a Division Bench of this Court held that in India the entire estate, bo 
movable and immovable property left by a deceased person must be deemed to 
vest in the heirsat-law until an administrator is duly constituted and until then the 
heir-at-law is competent to maintain a suit on behalf of the estate. The heir-at- 
law representing the estate has recognised the legatees and agreed to put them in 
possession. It is not, therefore, possible to hold that the legatees helped themselves 
to the legacies by unauthorisedly taking possession, and therefore are.intermeddlers 
with the estate of the testator. It follows that the claimants are not the legal 
_ representatives of Krishnamachari, who was a party to the suit. 


It is not contended that the legatees are the representatives in interest of Krish- 
_namachariar, for the decree was only a money-decree and the legatees cannot be 
„said ‘to be either transferees by private treaty or in execution of a decree of an 

property which is the subject-matter of the suit. 
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For the aforesaid reasons, we hold that the respondents are not the representa- 
tives of any of the defendants in C.S. No. 4 of 1943, and therefore the questions 
_ that arise between the decree-holder and them fall outside the scope of section 47 
Civil Procedure Code. The appeal is not, therefore, maintainable, and is dis- 
missed with costs. 

C. R. P. No. 347 of 1948. 


This is a revision filed against the same order of the lower Court. But it is 
conceded that a suit had been filed to set aside that order under Order 21, Rule 63 
and that it was dismissed. The proper course for the petitioner is to pursue his 
remedies, if any, against the decree in that suit. 


The C.R.P. therefore fails and is dismissed without costs. 
K.C. : — Appeal and petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mack. ; 
K. G. Krishnappa Chetty .. Petitioner* © 
v. ; n 
Pachiappa Goundan and others .. Respondents, 
Negotiable Instruments Act (XXVI of 1881). sections 74 and 105—Assignment of promissory note for 
consideration—Demand for payment after 10 months—Delay in presentation of pronote to maker whether unrea- 
‘sonable—Notice of dishonour—Delay whether fatal between parties who were non-commercial. 
In a case where the plaintiff took an assignment of a pronote from grd defendant in the case for 
consideration and presented the note to the makers of the note, defendants 1 and 2, ten months later, 


on the question whether there was unreasonable delay first in the presentation and secondly in the 
_issuing of the notice of dishonour, ; 
Held, (1) that within the meaning of sections 74 and 105 of the Negotiable Instruments Act there 
was no unteasonabje delay in presentation of it to the makers. 


(2) That the notice of dishonour sent by the plaintiff after nearly six or seven days of the ac- 
knowledgment by the defendants was not any delay of consequence especially when the parties were 
non-commercial anes. ; : 

Petition under section 25 of Act IX of 1887 praying the High Court will be 
pleased to revise the decree of the Court: of Small Causes at Vellore, dated 18th 
July, 1951 and passed in S.C.S. No. 1668 of 1950. 


K. S. Champakesa Aiyangar and K. C. Srinivasan for Petitioner. 
S. Amudachari and A. V. Raghavan for Respondents. 


The Court delivered the following 

Jupcmenr :—This petition raises a point of negotiable instrument law, which 
does not appear to be covered by any definite authority in case-law. The undis- 
puted facts before me are these. The petitioner is the plaintiff, who on 24th Feb- 
ruary, 1948, took-an assignment for consideration from one Parasuramathasari, 
grd defendant of a pronote for Rs. 220 executed in the latter’s favour by defendants 
1 and 2, who were ex parte throughout. The learned Small Cause Judge declined to 
pass any decree against the grd defendant on the ground that the plaintiff waited 
for an unreasonbaly long time before making a valid presentment and demand 
for, payment and did not send the notice of dishonour in a reasonable time, 


It is common ground that the plaintiff demanded payment from defendants 
1 and 2 in December, 1948, by notice Exhibit A-3, dated 23rd December, 1948, 
receipt of which was acknowledged by the 2nd defendant on a postal acknowledg- 
ment Exhibit A-5. There was no response from defendants 1 and 2. Plaintiff 
then sent the promisee a notice of dishonour Exhibit A-2, dated 5th January, 1949. 
Under section 74 of the Negotiable Instruments Act, a negotiable instrument pay- 
able on demand must be presented for payment within a reasonable time after 
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ät is received by the holder. Under section 105, in determining what is a reasonable 

time for presentment ‘for acceptance. or payment, for giving notice of dishonour 
-and for-noting, regard shajJl he had’to the nature of the instrument and the usual, 
‘course of dealing with respect to similar instruments, and in calculating such time, 
public holidays shall be excluded. The law makes a wide distinction between 
what may be called commercial negotiable instruments like bills of exchange, 
hundies and cheques, and pronotes, which are resorted to particularly in this country 
‘for all sorts of purposes. In Bahadur Chand v, Gulab Rai, a delay of 27 days in giving 
notice of dishonour in the case of a hundi was held to be an unreasonable delay. 


., _ In the case before me, there are two delays alleged, which call for consideran 
tion, The first delay is 10/months by the plaintiff in presenting the pronote: for 
‘payment.’ Without such presentation, ‘under section 6% of the Act, parties. other 
than the makers cannot be made liable to the holder. Even in England, as has 
been rightly observed by’ ‘Bashyam ahd Adiga ‘in’ their Negotiable Instryments 
Act, gth Edition, at page 482, a distinction has been drawn between bills of exchange 

ayable on demand and promissory notes payable on demand, the latter not being 
‘intended for immediate payment and being treated as continuing securities, while 
bills are not so treated.’ ‘They also observe, and.I think rightly that there is nothing 
ja the Act to show that such distinction is recognised in India. But section 105 
fives a wide discretion to courts to distinguish in the same manner between com, 
mercial negotiable instruments and pronotes, particularly those as between parties 
Who are. not merchants. It is common ground that the plaintiff and defendant 
3 are not traders and merchants. This is a case in which the plaintiff in order to 
accommodate the third defendant appears to have taken this pronote for considera: 
tion.’ In the circumstances it is extremely difficult to hold that a period of 10 
fionths is an unreasonable time within which the plaintiff should have presentéd 
the pronote to the makers within the meaning of section 74 read with 105 of the Act, 
’ . Then coming to ‘the notice of dishonour that. was issued on 5th January, 1949, 
there was no résponse to Exhibit A-g sent by post on-23rd"December, 1948, the postal 
acknowledgment signed by the and defendant is dated 27th December, 1948 and 
presumably reached the plaintiff one or. two days after that. There was therefore 
only at the most a delay of 6 or 7 days in- issuing the notice of dishonour. This 
delay, while it may have been fatal in the case of'a bill of exchange or hundi, cannot, 
I consider, be held to be an. unreasonable delay in -the case of a pronote of this 
kind executed by non-commercial persons mutually accommodating each other. 
I do not consider that the lower Court was correct in declining in this case to, make 


the third defendant jointly liable with defendants 1 and 2 on this pronote, 
The petition is allowed with, costs throughout. a a 
K.C. _- i Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


6 PRESENT:—Mr. ` JUSTICE GOVINDA MENON AND MR. Justice BASHEER AHMED 
AYEED. 

M. 5. Kalyanasundaram Ayyar 
7 v. ; : u A 
M. S. Subramanya Ayyar and others f .. Respondents.” < 


Civil Procedure Code (V of 1908Y, Order 34 rule 14-—Mortgage and lease back—Decres for arrears 
rent—Execution sale and purchase of equity of re 7 


~. Appellant* 


ption contravenes Order 34, rule 14—Sale Pride ae 
tp set aside—Limitation—Limitation Act (IX af 1908), Articl- 12 (a)—Applicability, 

Where a mortgage and lease back to the mortgagor are part and parcel of one and’ the samt 
transaction, a decree for arrears of rent will be “ one for payment of money in satisfaction of tlairt 
arising under the mortgage.” A sale in execution of such a decree isin contravention of Order 34, 
rule 14, Civil Procedure Code and is voidable and not yoid. Panchapagesa Ayyar v. Rajamani Ayyar, 
(1947) 2 M.L.J. 121, approved and followed’ (Case-law discussed.) The limitation for sucha sult 

s that provided by Article 12 (a) of the Limitation Act. ai a 
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- A decree obtained ta Hindu father bona fide would be binding on all the other members. 
of the family unless the other members can later on show that there was fraud, collusion, or negli- 
gence on the part of the father in the conduct of the suit, A sale to which the father may be a party 
in a representative capacity may be subject to illegalities and irregularities ; but the fact that a sale 
did not conform to the provisions of the Civil Procedure Code cannot take away the representative 
character of the father. The father or manager does not lose his representative capacity when such 
a sale takes place. 

Where the plaintiff (son of judgment-debtor) was a minor a suit brought within one year of his. 
attaining majority will be in time. Under section 14 of the Limitation Act, the time durmg which 
the plaint was pending in a Court which returned it for re-presentation may also be excluded. 

Appeal under clause 15 of the Letters Patent preferred against the Judgment. 
and Decree of the High Court in S.A. No. 1016 of 1945, preferred against the decree 
in A.S. No. 206 of 1943 on the file of the District Court of Madurai (O.S. No, 23. 
of 1942, Sub-Court, Madurai). ; i f 

D. Ramaswami Aiyangar, P. S. Srinivasa Desikan and S. Kuppuswami for Appellant.. 


G. R. Jagadisa Aiyar and N. K. Ramaswami for Respondents. 


The Judgment of the Court was delivered by . 


Govinda Menon, J.—While dismissing second appeal No. 1016 of 1945 Raghava. 
Rao, J., granted leave for a further appeal as against the 8th respondent therein 
and refused leave as against the sth respondent. Under those circumstances 
the appellant has preferred the above Letters Patent Appeal against the 8th respon- 
dent in the second appeal who was the 13th defendant in O.S. No. 23 of 1942 on 
the file of the Additional Subordinate Judge’s Court of Madurai out of which these 
proceedings have arisen. ” ; 

The plaintiff-appellant is the eldest son of the first defendant whose other 
sons are defendants 2 to 4 and they are members of a joint Hindu family. The 
suit was one for partition and separate possession of the plaintiff’s share in the 
joint family properties. The 13th defendant, who is the contesting respondent 
both in the second appeal and in this Letters Patent Appeal, was impleaded as 
an alienee of certain joint family properties and the plaintiff claimed his share in 
those properties as well. The 13th defendant’s contention, which alone need be 
noted at this stage, is that under a valid decree and execution-sale against the 
first defendant representing the joint family, she has purchased those properties. 
in court auction and that the properties were no longer liable to be partitioned. 
Both the lower Courts, as well as hava Rao, J., have upheld her contentions. 
though for different reasons. How the 13th defendant came to acquire the right 
in the properties may be shortly stated. f 

On 12th November, 1934, the first defendant executed Exhibit D-34 a mort- 
gage for a sum of Rs. 5,000. On the same date under Exhibit P-2, the self-same 
properties were leased back by the morgagee to -the first defendant for a period 
of three years on a rental of Rs. 400 per year. The mortgage and the lease deed 
were to be co-terminus, i.e, the mortgage was to enure for a period of three 
years before redemption and the lease was to be for a period of three years from the 
date when the mortgagee-lessor granted to the mortgagor-lessee the lease under 
Exhibit P-2. There was a stipulation that the rent of Rs. 400 will be paid yearly. 
As the first defendant did not pay one instalment, the 13th defendant filed Os. 
No. 302 of 1936 on, the file of the District Munsif’s Court of ‘Tirumangalam and got 
_a simple money decree for the amount, Exhibit D-41, dated 24th February, 1937. 
In execution of that decree the equity of redemption of the mortgagor was put up- 
for sale which was confirmed on goth August, 1938, and the 13th defendant 
recovered possession in execution of the sale-certificate, on grd August, 1940. On 
97th September, 1940, the plaintiff became a major and the suit for partition was 
filed in the District Munsif’s Court of Tirumangalam, on 5th March, 1941. It 
was returned for presentation to the proper Court, as the pecuniary value exceeded 
- the jurisdiction of the District Munsif’s Court, on 23rd December, 1941, being the 
last date on which the District Munsif’s Courte losed for the Christmas holidays. 
The plaintwas re-presented in the Subordinate Judge’s Court of Mathurai on 2nd 
January, 1942, the reopening date after the Christmas holidays. 
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The basis of the plaintiff’s claim for disputing the 13th defendant’s right to 
the properties is that she court sale, and the purchase by the 13th defendant, con- 
travened Order 35, rule 14 of the Code of Civil Procedure in that the decree for 
arrears of rent obtained in O.S. No. 362 of 1936 was a decree for payment of money 
in satisfaction of a claim arising under the mortgage, and therefore the 13th defen- 
dant was not entitled to bring the mortgaged property to sale in execution of a 
claim arising under the mortgage, she not having had recourse to instituting a suit 
for sale in enforcement of the mortgage. On that plea, the question arose as to 
whether the mortgage Exhibit D-34 and the lease Exhibit P-2 were parts of one 
and the same transaction in order that the rent under the lease deed would be 
the interest on the mortgage with the result that the claim under the lease would 
be for payment of money in satisfaction of a claim arising under the mortgage. Both 
the lower courts, on an examination of certain authorities, having come to the con- 
clusion that the two documents Exhibit D-34 and Exhibit P-2 ‘are independent 
and not correlated to each other, held that they cannot be read as parts of one and. 
the same transaction, the result being that Order 34, rule 14, Civil Procedure 
Code, was not a bar to the sale in execution of the decree in O.S. No. 302 of 1936. 
It is mainly on this ground that the suit as against the 13th defendant was dismissed. 
The learned District Judge observed that the claim‘for rent under Exhibit P-2 
which merged in the decree in O.S. No. 302 of 1936 was not one “ for payment 
of money in satisfaction of a claim arising under the mortgage ” within the meaning 
of Order 34, rule 14, Civil Procedure Code. The learned Judge further 
went into the question as to how far the sale would be void as against the plaintiff ; 
and after a consideration of the various authorities cited before him expressed the 
opinion that if the sale in execution of the decree in O.S. No. 302 of 1936 had been 
one in contravention of Order 34, rule 14, Civil Procedure Code, he would 
have accepted the plaintiff’s contention that the sale was void as against him and. 
his minor brothers. But as he found on the larger issue that the mortgage, and 
the lease back, were not parts of one and the same transaction the plaintiff was 
disentitled to any relief as against the 13th defendant. 


Raghava Rao, J., in the second appeal was inclined to agree with the appellant’s 
contention that the two documents, Exhibits D-34 and P-2 of the same date must 
be regarded as parts and parcels of one and the same transaction and that the decree 
for arrears of rent under Exhibit P-2 was really a decree pt of money 
in satisfaction of a claim arising under the mortgage eviden by Exhibit D-34. 
Having acceded to the appellant’s contention to that extent, he proceeded to 
discuss the question of law, viz., how far the sale in contravention of Order 34, 
rule 14, Civil edure Code, would be void as against the plaintiff. The learned 
Judge’s view was that since the first defendant, the father, was entitled to represent 
the family, and as such the plaintiff also, in the mortgage Exhibit D-34 and the 
lease deed Exhibit P-2 as well as in O.S. No. 302 of 1936, his representative capacity 
would not in any way be lessened even if the sale was in contravention of Order 34, 
rule 14, Civil Procedure Code. Under these circumstances, the learned Judge took 
the view, following the decision in Panchapagesa Ayyar v. Rajamani Ayyor, that the 
sale was only voidable as against the plaintiff and since, according to him, no suit 
has been brought within one year of the date of confirmation as contemplated by 
Article 12 (a) of the Limitation Act, the plaintiff cannot have any remedy as against 
the 13th defendant. Apparently the learned Judge did not go into all the facts 
to ascertain whether the suit was brought within a year of the plaintiff having 
attained majority especially since at the time of the filing of O.S. No. 302 of 1936 and 
the sale in execution of the decree thereof, he was 2 minor. Therefore, if we agree 
with the learned Judge that the sale was only voidable as against the plaintiff and 
his minor brothers, because it was held in contravention of the provisions of Order 
34, rule 14, Civil Procedure Code, then we will have to go into the question regard.. 
ing the applicability of Article 12 (a) of the Limitation Act read with section 6 of 
the Limitation Act. Further the application of section 14 of the Limitation Act 
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will-also have to be considered ` in relation to the exélusion of time. on account of 
Proceedings bona fide’ taken in the District Munsif’s. Court, which had no jurisdic- 
tion to entertain thé suit. 


` We have no hesitation in holding that Exhibit D-34 and Exhibit P-2 are part 
and parcel of one and the same transaction and therefore the decree in O.S. 
No. 302 of 1936 was one for payment of money in satisfaction of a claim arising 
‘under the mortgage. It is unnecessary to refer to the large body of case-law where- 
in such documents have been considered as parts of the same transaction, for the 
reason that Mr. Jagadisa Ayyar for the respondent has not been able to convince 
us that the view expressed by Raghava Rao, J., that the two documents should be 
read as parts and parcels of the same transaction is in any respect unsustainable: 
Jt is only necessary to refer to Abdullah Khan v. Basharat Hussain}, Chinnapayan alias 
‘Md. Rowthen v. Narayana Pattar? and Lakshmi Kuiti ` Ammal v. Mariatkumal®, -and 
various other cases, the most recent one being in Kutiyal v. Sanjtva Rao’. 
ee Having therefore come. to the conclusion that the decree in O.S. No. 302, of 
¥936 waa,for payment of money arising under the mortgage, in view of the provisions 
of Order 34, rule 14, Covil Procedure Code, the mortgaged property cannot be 
prought to salè for the realisation of that amount. The question then is whether 
guch a sale is void or is voidable. At page 1125 of the 12th edition of Mulla’s 
ode of Civil Procedure, the learned commentator observes as follows :— 
= “ Sale made im contravention of this rule is voidable, not void. It was at one, time thought tat 
a -sale made in contravention of this rule was abgolutely void and that the chaser at such sale was 
hot, therefore, entitled to recover possession from the moitgagor and that Phe did acquire possession, 
he was bound to account for the rents and profits realised from the mortgaged property during.the 
term of his possession. But this view is no longer tenable, and it has been held in recent cases that 
à sale in contravention of this rule is not void, but only. yoidable at the instance of the mortgagor or 
any other person interested in the equity of ‘redemption. The sale, in’ other words, is valid until 
it is set aside. The procedure to set aside the sale is by way of application under section 47 ; a separate 
suit is barred under that section. The application must be made before confirmation ‘of the sale 
uhless the applicant proves that owing to fraud or other reasons he was kept in ignorance of the 
sale proceedings preliminary to sale. e sale cannot be set aside after it is confirmed by the Court. 
Nor is it open to Fhe mortgagor, after confirmation of the sale, to redeem the mortgage, whether the 
property has been purchase by a third person or by the mortgagee himself. The mortgagor who 
wishes to redeem must first apply and have the sale set aside.” 
But it has to: be remembered that in this case the person who attacks the sale was 
not zo nomine a party to the suit and therefore an application under section 47, Civil 
ure Code, cannot be said to be the proper remedy. Decisions of this Court 
have held that ifa decree was obtained against the manager of a joint family, whether 
he is a father or other member, and in execution thereof the properties have been 
sold, ifjanother rember of the family, not being a party to suit, wants to ‘question 
the correctness of the decree or sale, he has no right to proceed in execution under, 
section 47, Civil Procedure Code, but must bring a suit to establish his claim. There- 
fore, so far as the plaintiff is concerned,. though in certain respects his father repre- 
sented him in the suit, still we have to hold that the remedy is only by way of a 
separate suit and not having recourse to section 47. of the Code. On that basis 
we have to ascertain whether the decree in O.S. No. 302 of 1936 was void as against 
the plaintiff, or was only yoidable. 


oe 


* Raghava Rao, Ji, relied upon Panchapagesa Ayyar v. Rajamani Ayyar®, for holding 
that the sale in contravention of Order 34, rule 14, Civil Procedure Code, is only: 
voidable even as against the sons and grandsons of the Hindu judgment-debtor 
and if the same is not set aside by way of suit within the period of limitation, then 
the same would be binding Ta him or them. The fact that the son or grandson 
‘was not-eo nomine a party to the’'suit is of no consequence, as the interest of the son 
or grandson is capable of ‘being sold in execution of the decree against the 
father. Chandrasekhara Ayyar, J., followed the decision in Chinnakannu v. 
Paramasiva' and Lal Bahadur Singh v. Abharan Singh’, for holding that ‘the sons 
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and grandsons would be bound by the sale even where it was held in contraventior 
of Order 34, rule 14, Civil Procedure Code, and that if the sale is not set aside within 
the period of limitation, it will bind them. In those proceedings, the learned Judge’s 
attention was invited to a Full Bench decision in Muthuraman Chetti v. Ettappasami*, 
but he distinguished that decision on the ground that at the time that decision came 
into existence it was thought that such sales held in contravention of Order 34, 
rule 14, Civil Procedure Code, would be void but having regard to the change of 
view effected by the Privy Council in Malkarjun v. Narhari?, certain observations. 
contained in Muthuraman Chetti v. Ettappasamt}, can no longer be held to be good 
law. 
` Mr. Ramaswami Ayyangar for the appellant very strongly contests the posi- 
tion taken up by Chandrasekhara Aiyar, J., and followed by Raghava Rao, J. What 
he contends iş that up to this there is no decision of this Court which has definitely- 
declared that Muthuraman Chetti `v. Ettappasami}, is no longer good law. His 
chief reliance is on the observations of Shephard, J., at page 376, where the 
learned Judge made the following observations :— f 

“ Such being the purpose of the Legislature, I think it is clear that although a sale in contra- 
vention of the section (section 99 of the Transfer of Property Act corresponding to Order 34, cule 
14, Civil Procedure e) is not absolutely void for parpose, it is at least void against all 
persons who were not parties to the suit in which the decree for money was obtained.” : 
From these observations we are asked to hold that in that Full Bench decision there 
is a distinction at least as regards the persons who were not parties to the decree, 
against whom the sale will be held to be void, whatever might be said with regard 
to the binding nature against those who are parties to the same. We shall first 
of all deal with the Madras cases which have been cited before us, where the prin- 
ciple laid down in Muthuraman Chetti v. Ettappasami* has come up for consideration. 


.._ Where a mortgagee sued the mortgagor for an instalment of the mortgage’ 
debt and obtained a simple money decree, in execution of which the mortgagee 
brought to sale and parehased the mortgaged property, when a suit was filed by 
the mortgagor to redeem the mortgaged property, Benson and Wallis, JJ., following 
Muthuraman Chetti v. Ettappasami}, held in Venkayya v. Surayya, that the natal 
having been a party to the decree and the order for sale, was not entitled to redeem. 
But in this case there was no question of anybody other than parties to the decree 
or sale coming up at a later stage to question the validity of the sale and therefore 
the observations in Muthuraman Chetti v. Ettappasami1, with regard to persons other 
than parties to the decree and sale did not actually come up for approval ordis» 
sent by’ the two Judges. 7 

~ The next case in which a similar question was raised is in Arjung Reddi y. 
Venkatachala Asari‘, where it was held that a sale in contravention of the 
provisions of section 99 of the Transfer of Property Act is voidable and not 
void and that if no objection is taken to the confirmation of the execution sale on 

- that ground and the sale is confirmed the mortgagor has no longer any right 
to redeem the mortgage. The learned Judges referred to Muthuraman Chetti v: 
Ettappasami: and other cases but followed the observations in Lal Bahadur Singh v, 
Abharan Singh". Even here there was no question of any one other than parties to. 
the decree and sale coming up at a later stage and questioning the sale. But inf 
the case in Chinnakannu v. Paramasiva®, where Sundaram Chetty, J., followed the 
earlier cases and held that a suit by a mortgagor’s sons for redeeming the property: 
after the equity of redemption had been’sold in execution of’a money-decree ori 
a claim arising under the mortgage and purchased .by the mortgagee was not main- 
tainable, because a sale in contravention of the provisions of section gg of the Transfér 
óf Property Act is voidable and not void, and /if the, rortgagdr’s son failed to take 
any ‘objectién' to the ‘confirmation df the såle`on 'thè' ‘ground that ‘it’ was contrar? 
to section 99 of the Transfer of Property Act and the sale was confirmed, the}mort- 
[l i’ 1> h of te y t'an DE 
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gagor’s son has no right to redeem the mortgage. He relied upon Arjuna Reddi vi 
Venkatachala Asarit, Lal Bahadur Singh v. Abharan Singh*, Venkayya v. Surayya® and 
Uttam Chandra Daw v. Raj Krishna Dalal*. , 


Rajamannar, J., as he then was, in Second Appeal No. 2397 of 1944, had 
cited before him Muthuraman Chetti v. Ettappasami® and the contrary view taken in Lal 
Bahadur Singh v. Abharan Singh*, as well as the decision of Shadi Lal, C.J., in Bansi 
Dhar v. Md. Suleman®. The learned Judge held that Muthuraman Chetti v. Ettappasami*, 
was binding on him despite the observations contained in the other cases. But 
even there, there was no question regardingsa person not being a party to the decree 
or sale coming up at a later stage to question the sale. What happened in S.A. No. 
2397 of 1944 was that a minor, after unsuccessfully resisting an attachment came 
up by a suit under Order 21, rule 63, Civil Procedure Code. The point which 
actually arises here did not come up for decisionthere. Therefore, Mr. Ramaswami 
Ayyangar contends that the observation in Muthuraman Chetti v. Ettappasamt®, 
that although a sale in contravention of section 99 of the Transfer of Property Act 
is not absolutely void for all purposes, it is void against all persons who were not 
parties to the suit in which the decree for money was obtained, is still good law and 
such being the case the decree and sale are void as against the present appellant 
and therefore fhe suit for partition is sustainable. We have therefore to see how 
far this contention can be justified. 


The matter had been discussed at great length in a few Calcutta cases to which 
reference should now be made. In a very exhaustive judgment delivered by Ashu- 
tosh: Mukerjee, J., in Ashutosh Sikdar v. Behari Lal Kirtania’, from page 65 onwards the 
learned Judge analysed and classified the previous cases on the subject into three 
divisions : the first of such divisions was that when there had been, in existence, a line 
of cases which held that a sale of mortgaged property by a mortgagee in execution of 
a money-decree in contravention of the provisions of section 99 of the Transfer of 
Property Act passes no title whatever to the purchaser. In the second class of 
cases it was held that a sale in contravention of section 99 is an illegal sale which 
requires to be set aside in order that it may cease to be operative. The third class 
of cases was to the effect that a sale held contrary to the provisions of section 99 is 
not a nullity and that though voidable, yet even if it is not formally annulled, it does 
not affect the right of redemption of the mortgagor. Considering the first of the 
classes the learned Judge came to the conclusion that a sale held contrary to the 
provisions of section 99 of the Transfer of Property Act cannot be absolutely null 
and void as if it were a sale held without jurisdiction. With regard to the second 
class he was of opinion that the sale has to be set aside, but in such a matter it was 
‘unnecessary to prove any irregularity or substantial injury as would be requisite 
in a case under the old section 311 of the Code of Civil Procedure, i.e., Order 21, 
rule go of the present Code. But when it is proved that section 99 of the Transfer 
of Property Act has been contravened, the sale must be set aside. On the third 
question regarding the extinguishment of the mortgagor's right to redeem, 
it was thought unnecessary to express any opinion ; but in the judgment the Full 
Bench of five Judges of the Calcutta High Court were decidedly of opinion that 
after the decision in Khiarajmal v. Dain®, by the Privy Council a sale held in contra- 
vention of section 99 of the Transfer of Property Act is not a nullity but is an irregular 
and voidable sale. It was further held that the sale can be avoided before confir- 
mation by an application under section 47, Code of Civil Procedure, without any 
necessity on the part of the applicant to show anything more than that the provisions 
of the Transfer of Property Act has been contravened. But after confirmation, the 
sale can be avoided under section 47, Civil Procedure Code, provided that the 
applicant proves that owing to fraud or other reasons he was kept in ignorance of the 
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sale proceedings preliminary to sale. The facts of the case show that the decree- 
holder, mortgagee, and the purchaser in court-auction were one and the same 
‘person and that no question of any joint family arose in that case. 


The third class of cases enumerated by Mukerjee, J., on which there was no 
expression of opinion as to whether the mortgagor has lost the ay of redemption 
by the confirmation of such sale, again came up for consideration by another Full 
Bench in Uttam Chandra v. Rajkrishna Dalal, where the learned Judges again, after 
a very exhaustive discussion of the .case-law, were of opinion that where a mort- 
gagee, in contravention of section 99 of the Transfer of Property Act, 
attached the mortgaged property and brought it to sale and purchased i it himself, 
the mortgagor or his transferee cannot successfully maintain a suit for redemption 
of the mortgaged property without first getting the sale set aside. That is if 
there had been no application to have the sale set aside as provided by law 
and as explained in Ashutosh Stkdar v. Behari Lal Kirtania*, when once the sale gets 
confirmed, a suit by the original mortgagor-judgment-debtor to redeem the mort- 
gage would not lie. Mukerjee, J., considered Muthuraman Chetti v. Ettappasami®, 
as an authority for the second series of legal propositions which he has laid down, 
viz., that a sale in contravention of section gg is not a nullity but is voidable and 
has to be set aside. The facts of Muthuraman Chetti v. Ettabpasami® show that the ° 
plaintiff in that case who claimed the property was not co nomine a party to the 
decree, or sale of the property, and therefore the observations of Shephard, J., which 
we have extracted above would show that so far as such a person is concerned the 
decree would be void or a nullity. It is a matter of doubt as to how far the classifica-’ 
tion of Muthuraman Chetti v. Ettappasami*, in the second category by Mukerjee, J., 
is correct on the facts. But whatever that might be, the Calcutta High Court 
seems to have taken it that after the decision of the Privy Council in Khtarajmal v. 
Dain‘, a sale in contravention of section 99 of the Transfer of Property Act or Order’ 
34, rule 14, Civil Procedure Code, would not be absolutely null and void but would: 


only be an irregular one. 


When a similar matter came up for decision before the Bombay High Court 
in Tukaram Rangrao v. Subhedar Nanaji®, the learned Judges followed the decision in 
Ashutosh Sikdar v. Behari Lal Kirtania? and Uttam Chandra v. Rajkrishna Dalal! and 
held that the sale to the ei eee contravention of Order 34, rule 14, Civil 
Procedure Code, was not a nullity and that the mortgagor is bound to follow the 
procedure allowed by the law to get the sale set aside ; otherwise his right to redeem 
gets barred. The facts show that the plaintiff in that case was the son of the original 
mortgagor against whom the mortgagee had obtained a decree for arrears of rent 
and in execution thereof the mortgagor’s equity of redemption had been sold and 
purchased by the mortgagee. It is therefore clear that the plaintiff was not a party 
to the original proceedings. The decision in Muthuraman Chetti v. Ettappasams® 
was not cited by the Judges of the Bombay High Court but they took it for granted 
that after the decision in Khiarajmal v. Dain4, the sale would not be a nullity for want 
of jurisdiction but would only be an irregular one in procedure which is avoidable 
by proper proceedings. The learned Judges also did not make any distinction as 
to who the person was who wanted to have the sale set aside. The same principle 
would apply both to the original mortgagor, who was a party to the decree and 
sale, as well as to anyone else, like a son or grandson who claims to be entitled to 
the property by reason of being a member of the joint family. The learned Judges 
dissented from the view taken in Martand v. Dhondo®, which was to the effect that 
a purchase of the equity of redemption by the mortgagee in contravention of section 
99 of the Transfer of Property Act would be a nullity and for this dissent they relied 
upon Khiarajmal v. Dain‘. ' ‘The ‘ruling in Martand v. Dhondo® had been followed 
in Madras in Muthuraman Cheiti x Ettappasami® and when later on, the Bombay 
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High Court itself has held that Martand v. Dhondo! did not lay down the correct, 
law, we have to take it that Muthuraman Chetti v. Ettappasami®, as it is based om 
Martand v. Dhondo*, does not also lay down the correct law so far as Bombay was 
concerned. : Ü 


Siddeshwar Martand v. Ganpatrao Bhaurao? can no longer be considered as ar 
authority after the decision in Khiarajmal v. Dain*. Therefore, so far as the Bombay: 
High Court is concerned, the view laid down in the earlier Bombay cases, whi 
found favour with the Madras High Court in Muthuraman Chetti v. Ettappasami*,, 
could no longer be considered to be good law. The other High Courts which: 
have considered similar questions are the Allahabad, Lahore and Patna High: 
Courts. : 


> 


A Full Bench of the Allahabad High Court in Lal Bahadur Singh v. Abharar 
Singh®, held that if a mortgagee brings the mortgaged property to sale in contraven- 
tion of the provisions of section 9g of the Transfer of Property Act, such a sale is. 
not void but merely voidable ; and when once such a sale is confirmed, the auc- 
tion-purchaser obtains an indefeasible title to it and the right of the mortgagor, 
and those who represent him to redeem, is absolutely extinguished. The grandsons: 
` and the great-grandsons of the original mortgagor against whom the decree had: 
been obtained, were the plaintiffs and they claimed to be in possession of the property 
and wanted a declaration that they were entitled to redeem the mortgage. The 
Full Bench of the Allahabad High Court held that they were not entitled to do so, 
There is no reference in this decision to Muthuraman Chetti v. Ettappasami*, but -thè 
learned Judges have considered the effect of Khiarajmal v. Dain‘, for holding that. 
such a sale would not be a nullity but is only voidable. i 


- _ An instructive decision on this topic had been pronounced by Shadi Lal, C.J. 
and Coldstream, J., in Bansi Dhar v. Md. Suleman*, The learned Chief Justice consi~ 
dered the earlier cases and took the view that a sale of the equity of redemption 
in execution of a decree for money due under the mortgage is not void, but is voi- 

` dable at the instance of the mortgagor, or any other person interested in the equity 
of redemption. He further proceeds to say ‘that not only is the sale of the equity 
of redemption binding on the parties until it is set aside, but the principle is firmly 
establisHed that the procedure to set aside the sale is by way of an application under 
section 47 of the Civil Procedure Code, and that the application must be made 
before the sale is confirmed by the Court. Such being the case, a suit to set aside 
a sale cannot be maintained, though it may be gathered from the observations that 
if a person, not a party to the sale but who is affected by the sale, brings a suit within 
one year under Article 12 (a) of the Limitation Act, then, subject to certain condi- 
tions such a suit would also lie. The decision in Khiarajmal v. Dain* is described 
by the learned Chief Justice as the locus classicus on the subject. Reference is also: 
made to Ashutosh Sikdar v: Behari Lal Kirtania?, Uttam Chandra v. Rajkrishna Dalal®, 
Bhaichand Kirparam v. Ranchhoddas Manchharam®, Venkayya v. Surayya!?, Lal Bahadur 
Singh. Abharan Singh}, as well as to Sheo Narain Ojha v. Ram Jatan Ojhat?, all for thé 
position that such a sale is not void but only-voidable. Finally it is stated that now 
there is complete unanimity of judicial opinion in favour of the proposition that 
a sale of the mortgaged property in contravention of section gg of the Transfer of 
Property Act, or Order 34, rule 14, Civil Procedure Code, is only voidable and that 
it is binding on the pete until it is set aside.- Reference has been made in: this 
case tò Muthuraman Chetti v. Ettappasami* and to the ‘later ‘decision ig Venkayya v: 
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Surayya? which in certain respects is at variance with Muthuraman Chetii v, 
Ettappasami*, but in other respects is in conformity with it. One thing is clear that 
this decision positively takes the view that a sale ofthe kind in question cannot be 
held to be void. It does not matter whether the person who brings the suit is one 
who was a party to the decree and sale ; or whether he is somebody who claims 
under him, The statement of facts in that Pogaca at page 421, column 1 shows 
that it was the grandson of the original mortgagor, along with a stranger-alienee, 
that commenced the suit for redemption of the property. It is therefore not a 
case where a party to the sale impugns the ae in separate proceedings but 
someone who is a member of the joint family or who claims under the party 

Even in such a case, the decision lays down that the suit is not maintainable. In 
this respect there is divergence of opinion between the views enunciated in Muthu 
raman Chetti v. Ettappasami?, and by the Lahore High Court. 


Two Patna cases which have been referred to are Sheo Narain v. Ram Jatan? 
and Bhan Prasad v. Birgu Nath*. In the earlier of those cases, it has been held 
that a sale in contravention of section 99 of the Transfer of Property Act is only 
voidable and not void. It must be set aside under Order 21, rule go, Civil Procedure 
Code or by a suit within one year of the confirmation of the sale under Article 12 (a) 
of the Limitation Act before redemption can be allowed. The plaintiffs who 
sought redemption of the mortgage were the original mortgagors and such being 
the case no question of a member of the joint family claiming to redeem the property 
arose in that case. Similarly in Bhan Prasad v. Bhirgu Nath* a Bench of the Patna 
High Court consisting of Das and Fazl Ali, JJ. has laid down that if a mortgagee 
has got the mortgaged property sold under ‘his decree without impleading the sons 
of the mortgagor, a suit brought by the sons for redemption of the mortgage 
more than one year after the confirmation of the sale does not lie unless the 
plaintiffs ask for a decree for setting aside the auction sale, for which the period 
of limitation is that prescribed by Article 12 (a) of the Limitation Act. Reference 
has been made to another decision of the Patna High Court in Bhola Fha v. Lala 
Kali Prasad’. No point arises in this case regarding the application of Order 34, 
rule 14, Civil Procedure Code and as such we are not concerned with the 
expression of opinion of the learned Judges. But the decision in Sheo Narain v. 
Ram Jatan’, is on similar facts. 


It is therefore clear that all the other High Courts, where this question actually 
arose for consideration, have consistently and unanimously taken the view that 
a sale in such circumstances is only voidable and not void. It does not matter 
whether the person who impugns the sale was in fact a party to the proceédings,. 
or claims under one who was a party. 


A bench of the Chief Court of Oudh in a case reported in Sheo Darshan Singh v. 
Kunwar Maheshur Dayal® came to the same conclusion that the sale is only voidable 
and not altogether void. Curiously enough any decision of the Calcutta High 
‘Court, or the Lahore High Court was not noticed by the learned Judges. But 
they followed Siddeshwar Martand v. Ganpatrao Bhaurao? and noticed the dissent from 
the earlier decision in Martand v. Dhondo®. In view of this consensus of judicial 
opinion among all the High Courts that a sale in contravention of section 99 of 
the Transfer of Property Act, or Order 34, rule 14 of the Code of Civil Procedure} 
is nót void but only voidable, even where the person who objects to it was not a 
party to the sale, we have to take it that the observations of Shephard, J., in Muthu’ 
raman Chetii v.'Ettappasami*, can no longer: be held ‘to lay down the correct view; 
But Mr. Ramaswami Ayyangar, by referring ‘to certain dicta’ contained in ‘the 
commentaries~on-the~Transfer-of-Property Aet by-Shephard-and-- Brown - at -pages 
535 and 536; sstill argues.:that even after Khiarajmal y: Dain®, che son of a Hindu 
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mortgagor, who was not a party to the decree in execution of which the sale was 
effected, notwithstanding the sale, is entitled to sue for redemption. For that 
position the authority relied upon is Muthuraman Chetti v. Ettappasami+. Tt is interest- 
ing to note that one of the learned commentators was the Judge who pronounced 
the decision in Muthuraman Chetti v. Ettappasami1, and the commentary was written 
as early as 1910, when at least some of the decisions of the Calcutta, Bombay, Lahore 
and Patna High Courts had not come into existence. 


It is really curious that there is no reported case in Madras which has, in so 
many terms, approved the somewhat wide observations of Shephard, J. in, Muthu- 
raman Chetti v. Ettappasami1, though the question must have fallen for consideration 
on many occasions. But wherever’a similar point had to be considered, as has been 
noticed, the trend of judicial opinion in our High Court is not in conformity with 
the observations contained in Muthuraman Chetti v. Ettappasami1, but is somewhat 
opposed to it. We have already noticed the decision in Venkayya v. Surayya?, 
Aruna Reddi v. Venkatachala Asari® and Chinnakkannu v. Paramasiva*, in all of which 
there is no whole-hearted support to the view expressed in Muthuraman Chetti v. 
Ettappasami1, whereas in Panchapagesa Ayyar v. Rajamani Ayyar®, Chandrasekhara 
Aiyar, J., has definitely stated that after Mallikarjun v. Narhari®, the observations 
in Muthuraman Chetti v. Ettappasami4, can. no longer be followed as good law. Having 
carefully considered all the different facts of this question, in view of the somewhat 
conflicting dicta contained in certain judgments, though mainly the observations 
are to the effect that after Khiarajamal v. Dain’, such a sale is only voidable and not 
void, we have no hesitation in agreeing with the view taken in Panchapagesa Ayyar v. 
Rajamani Ayyar®, 

Mr. Ramaswami Ayyangar had to concede that the first defendant could re- 
present his sons, the plaintiff and defendants 2 to 4, in O.S. No. 302 of 1936 and 
any decree obtained against the first defendant would be binding on the sons ; 
because, as the head and kartha of a joint family, apart from his position as the 
father, the first defendant had full power to represent the joint family. A decree 
obtained against the first defendant bona fide would be binding on all the other 
members of the family unless the other members can later on show, that there was 
fraud, collusion, or negligence on the part of the first defendant in the conduct 
of the suit. This position is now firmly established after the Full Bench decision in 
Venkatanarayana v. Somaraju® and the Bench decision in Krishnamurti v. Chidambaram®. 
‘One of us had to consider the effect of such representation in Papanasam Chettiar v. 
Muthayya Chettiar)°, where it has been held that the proposition that a family 
is bound by a decree properly passed against the manager, either in respect of family 
property, or for a debt contracted by the manager, is well-settled, and where the 
suit related to joint family property, or a debt payable by the joint family, and the 
person sued is the manager, he need not be described as such in the plaint, though 
it may be advisable to do so. The observations in Venkatanarayana v. Somaraiu®, 
had been relied upon there. Such being the case, if the first defendant could re- 
present his sons at the time the decree was passed, how he loses his representative 
capacity when the sale takes place is difficult to understand. But Mr. Ramaswami 
Ayyangar contends that Order 34, rule 14, Civil Procedure Code, does not contain 
an imperative prohibition against the obtaining of a simple money decree for pay- 
ment of money in satisfaction of a claim arising under the mortgage, but that what 
is prohibited is the attachment and sale of the equity of redemption pursuant ta 
such a decree. The representative capacity of a father or manager in a joint Hindu 
family does not extend to a case where the act done against the .family 
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contravenes a statutory prohibition. Under those circumstances, one has 
to see whether, even though the father can represent under ordinary conditions, 
his right to represent is taken away when something prohibited by law is done. We 
are unable to say that such a distinction exists. A sale to which the father may be 
a party in a representative capacity may be subject to illegalities and irregularities 
referred to in Order 21 of the Code of Civil Procedure, and as such a sale can be 
set aside for proper reasons, under Order 21, rule go, Civil Procedure Code. But 
the fact that a sale did not conform to the provisions of the Code cannot take away 
from the representative character of the judgment-debtor. No authority has 
been placed before us for the proposition that the father or the manager loses his 
representative capacity when the sale takes place, even though he could represent, 
at the time the decree was passed. We do not feel that we can accede to the conten- 
tion of the learned co on this point. In our opinion the sale in execution 
of the decree in O. S. No. 302 of 1936 was only voidable and not void, and for proper 
reasons the plaintiff could have brought a suit to avoid it, the limitation for such 
a suit being that provided by Article 12 (a) of the Limitation Act. 


Before we leave the subject, another point argued by the learned counsel for 
the respondent, Mr. G. R. Jagadeesa Ayyar, will have to be noticed. He tried 
to justify the decision in Muthuraman Chetti v. Ettappasami1, on the facts of the case 
and stated that the question of the void nature might have been properly applied 
to the facts of that particular case. It was stated that the minor who later on filed 
the suit had a personal right apart from being a member of a coparcenary. It 
was a maintenance grant to the father as well as his heirs. Therefore the person 
who later on brought a suit had a vested right and not being a party to the decree 
and sale the same were void as against him. It is unnecessary, in the view which 
we have taken about the decision, to draw a distinction which the Jearned counsel 
has sought to make out. 


Having found that the sale was only voidable, we have now to consider whether 
the plaintiff’s suit is within time. Raghava Rao, J., has not adverted himself to the 
merits of the case. He seems to have taken it for granted that the suit was filed more 
than one year after the confirmation of the sale on 29th August, 1938. At that 
time, the plaintiff was a minor. He became a major only on 27th September, 1940, 
and though under section 6 of the Limitation Act he has three years to bring a suit, 
that period is curtailed by Article 12 (a) to one year. So, if the suit was brought 
within one year of 27th September, 1940, then it would be in time. As a matter 
of fact, the plaint was filed in the District Munsif’s Court of Tirumangalam on 5th 
March, 1941, returned for re-presentation to proper Court on 23rd May, 1941, 
and filed in the Sub-Court of Madurai on and January, 1942. We are of opinion 
that the plaintiff is entitled to deduct the period during which the plaint was pend- 
ing in the Tirumangalam District Munsif’s Court under section 14 of the Limitation 
Act. That being so, the presentation of the plaint in the Sub-Court of Madurai 
on the day after the Court reopened after the Christmas vacation would be within 
the period of limitation. Confronted with this position, Mr. G. R. Jagadeesa Ayyar 
for the respondent stated: that the complaint regarding the invalid nature of the 
sale under Order 34, rule 14, Civil Procedure Code, was inserted in the plaint only 
by means of an amendment dated 12th March, 1943, which would be more than 
one year even after deducting the pendency of the infructuous proceedings for want 
of jurisdiction in the Tirumangalam Munsif’s Court. Ifa new cause of action had 
been added to the plaint, then his argument would be perfectly right. But what 
is sought to be put forward is only a reason for holding that the sale is void or voidable. 
Throughout, the burden of the song in the plaint is that the sale did not bind the 
plaintiff, but one of the reasons alleged by the amendment of 12th March, 1943, 
is, that the sale contravened Order 34, rule 14 of the Code of Civil Procedure. It 
cannot be said that the insertion of paragraph 13 (a) would amount to the addition 
of either a new cause of action, or the substitution of any new relief. A reason put 
forward for the contention that the sale is invalid cannot be construed as the addi- 
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tion of a. new cause of action. Therefore it should be taken that, by the combined! 
operation of sections 6 and 14 of the Limitation Act, the plaintiff’s suit has been 
brought within the period of limitation allowed by law. 5 


Mr. Jagadeesa Ayyar invited our attention to Chandrayya v. Seethanna}, where- 
it has been held that where a original plaint was filed within time but for want of 
pecuniary jurisdiction was returned by the Court for presentation to proper court, 
and the plaintiff, subsequently, with a view to bringing the claim within jurisdiction 
of the court which returned the plaint amended the plaint by striking out part 
of his claim and re-presented it to the same Court, the claim was barred by limita- 
tion; because the claim as subsequently amended had become barred on the date 
of re-presentation ; and the Court which allowed the amendment and approved 
the plaint treating it as a continuation of the original. plaint had, no jurisdiction 
to do so. Weare afraid that this decision has no application whatever for i in a 
present case there is no addition or subtraction of the original claim. The o 
suit was one for partition and it continued to be one for partition. One o es 
reasons why the plaintiff asked for partition was later on inserted by means of the: 
amendment.- That would not either add to or subtract from the original cause 
of action. x 


. Weare eat that the suitdoes not suffer from the infirmity of limitation. 
In the view which we take that the suit is not- barred by limitation, the Letters. 
Patent Appeal has’ to be allowed and the decrees .of both the Courts below and the: 
Judgment and Decree of Raghava Rao, J., have to be set aside. The suit is remanded. 
for trial to the Court of first instance to be disposed of according to law. As the 

uestion of limitation, in the manner in which it has been argued before us,. viz., 

t even if the decree in O.S. No. 302 of 1936 was voidable, he suit is not barred 
by limitation, has not been put forward in such clear terms in any of the three- Courts, 
we are of opinion that the plaintiff is not entitled to any costs in any of the Courts ; 
nor even before us. . Court-fee in this court to be refunded. No orders on the: 
temo.’ of objections. 


= ES S * » Appeal allowed.. 
-1 o IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


PRESENT :—Mk. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice “VENKATA-. 
RAMA’ “AYYAR, ` 


The South India . Estate Labo: Relations - Organisation by. its ha 
Secretary representing the managements of the following 180 ee 
Estates, = Colacumbie: Estate and others .. Petittoners* 
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The Minimum Wages Act (XI of 1948) is not intended, ‘eo extenti to repeal the Industrial 
Disputes Act {XIV of 1947), and to-take its place as a substitute. -Nor could it be said ‘that the 
jurisdiction conferred under Act XIV of 1947 is ousted in matters. „to which Act XI.of- 1948, applies.: 

< Inview of these, fundamental differences i in. the object and i in the scop of the two. re ares 
iti ig ‘not possiblé* to “Ap oly’ the rule ‘of repeal by implication’: ‘The’ object, of Acf XI of -1948° ig 
ensure the payment? EN living wages to ‘rortimen: © ‘The fixation” is‘made4ronr the point of EN of 
the’workmen. pierces of the employer: does nét enten into itheséalculafion. “It: ‘Thay? adi nn 
hejcarinot afford: to; pay, atthe rate|fixed| and-may even, be obliged to|close down syne sa longr 


ot al A und 
SA Mii f EEEF Entree to A AOE “Aner MAE DE 


jot FHB, ie bna aĵ Apen thae the wor nen are Sete auth to Hèt pt Sa thew apih paa Prin 

Be ae Gee atdf they: Be wipe ont tA then thére ds int iius 
tmaldispyte Land undersection yorofrAct XIV of waa7s the Governmentgetss jurisdiction! refers 
it, for agipdication -byra tribunale iy aoisjiedgez ai 10 oos lo seco wan s tordis to 


“ibbs ad} as bousiestpo yi IRE zt RPO Eig FOR YIONTOD sas tut piswie 


alr 
Writ Petition No. 78 Of 7952-4 AE 2 ott LalM ẹ (Bells) at gth October, 1953. 





ï 


Íj "I$. 1. EST. LAB. REL. ORGAN V. STATE OF MADRAS (Venkatarama Ayyar, JA 519 


The fixation of wages under Act XI of 1948 does not deprive the Government of its power 

to take action under section 10 of Act-XIV of 1947 ; and such a reference cannot be assailed as one 
without jurisdiction. 
i Whether a particular person is or is not a workman is a question that has to be decided on proof 
of the nature of the work which he is to perform and that is a question of fact. Itis for the Tribunal 
to come to a conclusion on the evidence whether having regard to the nature of their duties, Maistrics 
and Kole Maistries are workmen ag defined in the Act. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the recordsin the matter of the Industrial 
Dispute, No. 8 (Special) of 1952, pending before the Industrial Tribunal, Coimbatore, 
dn pursuance of the reference made in G. O. No. 1240, Development, dated 24th 
March, 1952, as amended by the Government of Madras, Development Depart» 
ment „Memorandum, No. 59079-Fl-52-3,. dated 25th June, 1952.and quash the 
reference. - : oe i l i 
‘© | K. Rajah Aiyar and R. Ramasubbu Aiyar for Petitioner. . 


> Thé Advocate-General (V."°K. Thiruvenkatachari), The Government Pleader 
(P. Satyanarayana Raju), Messrs. Row and Reddy, ‘S.-Mohan Kumaramangalam, Messrs, 
Arunachalam and Jagannadha Das and Co., V. Venkataraman, P. S. Balakrishnan. and 
P. S. Ramachandran for Respondents. 7 P 


The Judgment of the Court was delivered by 

- Venkatarama Ayyar, J.—The substantial question that is raised in this applica- 
tion is whether ‘it is competent to the Government to refer a dispute concerning 
‘wages to adjudication by a Tribunal under section 10 of the Industrial Disputes 
Act, STV of 1947, after there had been a fixation of minimum wages under the 
provisions of the Minimum Wages Act, XI of 1948. The petitioner is the South 
India Estate Labour Relations Organisation, an association representing 180 
plantation, estates in South India. On 25th September, 1950, the Government 
of Madras appointed under section 5 (1) (b) of the Minimum Wages Act, a committe 
for fixing minimum wages in plantations and acting on their report, fixed minimum 
wages by G. O. No. 1093, dated 20th March, 1952, to take effect from 25th March, 
1952. While the above Committee was carrying on its investigation, disputes 
arose between ‘employers and employees in various estates. At a meeting of staff 
of these estates held on goth May, 1951, a resolution was passed demanding 
„an increase in the basic salary and dearness allowance and threatening, that in 
case óf non-compliance within fourteen days, a strike-ballot would be taken. Vide 
Exhibit A annexed to the reply affidavit in support of the petition. A copy of 
this resolution was sent to the owners of all the estates. On 7th June, 1951, the 
petitioner replied that with a view to secure an agreed settlement the estates had 
agreed to accept the union as entitled to make demands and “failing redress 
to proceed to secure adjudication by an Industrial Tribunal without further reference 
to the organization ” ; and that therefore the union should withdraw the notice 
and work for settlement, Exhibit B. To this, the union replied by Exhibit C dated 
14th June, 1951, that no action would be taken on their notice Exhibit A till 15th 
July, 1951. Meantime on roth June, 1951, the Malabar District Estates Workers’ 
Union passed a resolution demanding an increase in wages, Exhibit F. ‘The Govern- 
ment thereupon started conciliation proceedings and on 22nd September, 1951, 
the petitioner received notice that there would be a conference of the employers 
and employees on 16th and 17th October at Coonoor and on the rgth at Valparai. 
The parties met but failed to reach.an agreement and on 6th November, 1951, the 
Labour Commissioner sent his report Exhibit G in which he stated : “ As the union 
is maintaining a sustained agitation over these matters, a settlement is possible 
only by adjudication’. It was after this that the Government took action under 
section 10 (1) (c) of the Industrial Disputes Act and referred the disputes to the 
adjudication of an Industrial Tribunal by G. O. No. 1240, dated 24th March, 1952, 
‘Theannexure sets ‘out the matters so referred and they include fixation of wages 
for field workers, kole maistries; factory workers ahd pluckers ; and bonus for the 
years 1949-1950. ` On’ 25th June, 1952, the Government issued 4 memorandum No, 
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9079 amending the reference dated 24th March, 1952, under G. O. No. 1240 

y adding some more matters under annexure No. 2. In pursuance of these re- 
ferences the matter is now pending adjudication as Industrial Dispute No. 8 
(Special) 1952 before the Industrial Tribunal, Coimbatore. It is at this stage 
that the present application was filed for the issue of a writ of certiorari to quash 
the reference both under G.O. No. 1240 dated 24th March, 1952 and under the 
memorandum dated 25th June, 1952. 


Mr. K. Rajah Aiyar, the learned advocate for the petitioner, urged the 
following points in support of the petition : 

1. The reference to the Industrial Tribunal in so far as it relates to fixation 
of wages is without jurisdiction as the same had been already fixed under the Mini- 
mum Wages Act, (XI of 1948). 

2. The reference is incompetent in so far as it relates to maistries and kole 
maistries, as they are nót workmen as defined under the Industrial Disputes Act, 
(XIV of 1947). 

3. The reference in so far as it relates to bonus is bad as that had already 
been the subject of a settlement and there was no dispute about it. 


. The memorandum No. 59079 dated 25th June, 1952, is illegal as it purports 
to amend G.O. No. 1240, dated 24th March, 1952, there being no power in the 
Government to amend a reference. 


1. This is the point that has been most strongly pressed upon us. The contention 
of Mr. K. Rajah Atyar, the learned advocate for the petitioner, is that the Industrial 
Disputes Act (XIV of 1947), is a statute dealing with Industrial disputes in general, 
whereas the Minimum Wages Act (XI of 1948) deals with one of the topics comprised 
therein, the fixation of wages in the trades specified in Part I of the Schedule to 
the Act ; that, being a later enactment dealing with a particular matter, Act (XI of 
1948) supersedes co extent the earlier enactment, Act (XIV of 1947) ; and that 
fixation of wages cannot therefore be a matter of reference under the latter Act. 
The question for determination then is whether Act (XIV of 1947) can be held 
to have been repealed by implication by Act (XI of 1948). 


The Rules of construction bearing on this point are well settled and may thus 
be stated : ° 


(1) Law does not favour repeal by implication and it is only in the last resort 
that courts hold that one enactment is repealed by another, even without express 
words, “ A sufficient Act ought not to be held to be repealed ‘by implication without 
gome strong reason ”. Per Lord Bramwellin G. W. Railway v. Swindon and Cheltenham 
Railway’. ‘‘ Unless two Acts are so plainly repugnant to each other, that effect 
cannot be given to both at the same time, a repeal wijl not be implied”, per 
A.L. Simith, J. in Kutuer v. Phillips?. “If it is possible, it is my duty so to read the 
section as not to effect an implied repeal of the earlier Act”, per Farwell, J. in 
In re Chance®, “ Repeal by implication which, whenever it occurs, is the consequence 
of inconsistent legislation, js never to be favoured and should not be imputed to 
Parliament”. Halsbury’s Laws of England, Volume 31, page 561, para. 759 
(Hailsham Edition). 


2. “If the provisions of a later Act are so inconsistent with or repugnant 
to those of an earlier Act, that the two cannot stand together, the earlier stands 
impliedly repealed by the later leges postertories priores contrarias abrogant”’. Max- 
well on Interpretation of Statutes, ‘Tenth Edition, page 161. Vide Halsbury’s 
Laws of England, Volume 31, page 561, para. 759. ‘The following passages from 
the judgment of Dr. Lushington in The India* contain what has become a classic 
statement of the law on the subject : 
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“ What words will establish a repeal by implication it is impossible to say from authority or 
decided cases. If on the one hand, the general presumption must be against such a repeal on the 
ground that the intention to repeal, if any, had existed would have been declared in express terms, 30, 
on the other, it is not necessary that any express reference be made to the statute whichis to be repeal- 
ed. The prior statute would, I conceive, be repealed by implication if its provisions were wholly in- 
compatible with a subsequent one ; or if the two statutes together would lead to wholly absurd 
consequences ; or if the entire subject-matter were taken away by the subsequent statute ”. 


One application of this rule is where there is first a general enactment and 
later a law relating to one or some of the matters included therein. The law is 
‘thus stated in Craies on Statute Law, 5th Edition : 

“If one statute enacts something in general terms, and afterwards another statute is passed'on 
the same subject which, although expressed in affirmative language, introduces special conditions and 
restrictions, the subsequent statute will usually be considered as repealing by implication the former’, 
It will be noticed that it is an essential condition for the application of the rule of 
implied repeal that there should be identity of subject-matter in the two enact- 
ments. 7 

Bearing the above principles in mind, we may now proceed to examine the 
nature and scope of the provisions in the two enactments. The object of the 
Industrial Disputes Act (XIV of 1947) is “ to make provision for the investigation 
and settlement of industrial diputes”. Under section 2 (k) industrial dispute 
is defined as meaning “ any dispute or difference between employers and employers, 
or between employers and workmen, or between workmen and workmen which 
is connected with the employment or non-employment or the terms of employment 
or with the conditions of labour of any person”. The power of the Government 
to refer a dispute to a tribunal arises under section 10 “if any industrial dispute 
exists or is apprehended”. The tribunal hearing references under the Act acts judi- 
cially ; section 2 of the Act makes several provisions of the Civil Procedure Code 
applicable to the proceedings before it ; and its decision was, prior to the enactment 
of the Industrial Disputes (Appellate Tribunal) Act XLIII of 1950, open to con- 
sideration by the High Court under Article 226 of the Constitution and after that 
Act, it is open to appeal to the Appellate Tribunal. The award when final, is 
binding on both the employer and the employees under sections 15 (2) and 18 (a) 
and their representatives under section 18 (c) and (d) for such period as may 
specified H the Government under section 19 (3). During that period section 23 
prohibits the employer from declaring a lock-out ; and the employees from going 
on a strike: and section 26 prescribes penalties in case of breach, 


Turning now to the Minimum Wages Act, XI of 1948, its genesis is to be found in 
certain resolutions passed at the ‘ Minimum Wage Fixing Machinery Convention’ 
held at Geneva in 1928. These resolutions are embodied in Articles Nos. 223 to 
228 of the International Labour Code, Volume 1 pp. 167 to 174. The object of 
these resolutions was to fix minimum wages in industries “in which no arrangements 
exist for the effective regulations of wages by collective agreement or otherwise, and 
wages are exceptionally low”.—Article 224 (1), p. 169. The Minimum Wages Act 
was passed for giving effect to these resolutions. ‘The preamble to the Act states that: 
“ It is expedient to provide for fixing minimum rates of wages in certain employ- 
ments”; and they are specified in Part I of the Schedule. As remarked in 
Industrial Awards in India, An Analysis, “ The Act aims at making provision for 
the statutory fixation of minimum rates of wages in a number of industries wherein 
‘ sweated labour is most prevalent or where there is a big chance of exploitation 
of labour’”’. Thus, the object of the Act is to provide for fixation of wages in 
trades in which labour is not organised and that will be clear from the list of trades 
enumerated in Part I to the Schedule. The employer as defined in section 2 (e) 
will include a person who employs even one person. The fixation of wages under 
the Act is not on the application of the employee nor is it dependent on the existence 
of any dispute. The Act casts on the Government the duty of fixing minimum 
W in the trades specified in Part I ; and such action has in fact been taken 
with reference to tobacco and beedi under G.O. No. 5257 dated 17th December, 
1950 ; woollen carpet-making and shawl-weaving, under G.O. No. 710, dated 25th 


22 5] ' “THE MADRAS LAW JOURNAL REPORTS.’ e ahs. [E954 


February, 1952 ; stone-breaking or stone-crushing, under G.O. No. 1093 dated’15th 
‘March, 1952 ; and employment under local authority under G.O. No~ 1353, dated 
‘ggth March, 1952. Under section 5 the fixation of wages is to be made by the 
‘Government, after considering the advice of a Committee to be appointed under 
section 5 (1) (a) of the Act, or the representations that may be made in the matter 
under section 5 (1) (b), and such fixation is final. The Government has the powet 
to revise the rates from time to time. Section, 22 provides that‘any employer who 
pays less than the minimum, wages fixed under the- Act shall be liable for certain 
penalties. Section 25 enacts that any contract. whereby an employee relinquishes 
-or reduces his right to minimum wages under the Act shall, to that extent, be null 
d void. ‘ crest 


Tt will be seen from the foregoing summary of the statutory provisions that 
there are vital differences between. the two enactments, both as regards their purpose 
and their scope. The object of Act (XIV of 1947) is to prevent strikes and lockouts, 
so that production might not suffer and consistently with that object, a reference 
under the Act could be made only when there is a dispute, actual or apprehended. 
‘On the other hand, the object of Act (XI of 1948) is to protect unorganised and dumb 
labour from being exploited and for achieving that object the Government is to 
take action suo motu and fix wages within the time mentioned in the statute. While 
the adjudication of disputes under Act (XIV of 1947) is to be by a Tribunal exercis- 
ing judicial functions, the fixation of wages by the Government under Act (XI of 
1948) is administrative in character. While an award under Act (XIV of 1947) 
-was subject to judicial review by the High Court prior to Act XLVIII of 1950 and 
is under that Act open to ap to the Appellate Tribunal, the fixation of wages 
under Act (XI of 1948) is final. While an award under Act (XIV of 1947) is 
‘binding on all the parties during the period specified in-section 19 (3) of the Act, 
‘the fixation of wages under Act (XI of 1948) is binding on the employer and not 
‘on the employee. The differences noted above are substantial in character ; and 
if the contention of the petitioner is correct it must follow that the rights of’the 
parties under Act (XIV of 1947) have suffered a material diminution under Act 
(XI of 1948). No reason has been suggested why there should have been such, a 
-sharp change of policy by the legislature within a year. It is therefore difficult 
to agree with the petitioner that Act XI of 1948 was' intended co extenti, to repeal 
‘Act XIV of 1947 and to take its place as a substitute. 

Mr. K. Rajah Aiyar contends that in spite of the differences aforesaid between 
the two enactments, so far as fixation of wages was concerned, the ition 
“would be the same, whether it had to be done by the Tribunal under Act &iv of 
1947) or by the Government under Act (XI of 1948) ; that under section 5 of the 
Minimum Wages Act the Government was to be guided by the advice of a Committee; 
that under section 9 the Committee was to consist of equal number of representatives 
.of employers and of employees as well as independent persons ; that they are to 
hold enquiry and send their report ; that their report could not be different from 
the award which a Tribunal would make under Act XIV of 1947 ; that in substance 
therefore there was no difference between wages as fixed under Act XI of 1948, 
‘and wages as adjudged under Act XIV of 1947; and that there was identity of subject- 
matter between the two enactments. He further contended that if the determina- 
-tion of wages under Act (XI of 1948) is not invested with the character of finality, 
‘any action taken under that Act would become useless and infructuous ; that if, 
the next day after wages are fixed, the workmen could raise a dispute over it and 
the matter could be referred for adjudication to a tribunal under Act (XIV of 
‘1947), no purpose would be served by action being taken under Act (XI of 1948) ; 
4hat it could not have been intended that -there should be two enquiries into the 
‘same question, one by the Committee under section 5 of Act (XI of 1948), and 
‘another by the tribunal under Act (XIV of 1947) with the possibility of conflicting 
‘decisions ; and that therefore the reason of the thing required that-the jurisdiction 
under Minimum Wages Act should be exclusive and final’ Mr. K. Rajah Aiyar 
further referred to various-anomalies that would arise in case Act (XIV of 1947) is 
held not to have-been-repealed eoextenti by Act (XI of.1948). -What would happen, 
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he asked, if after minimum wages are fixed under Act (XI of 1948) the Tribunal 
fixes a different figure? Does the fixation under Act (XI of 1948) become auto- 
matically null and void? Ifso, where is the statutory provision for it? Suppose again, 
he asked, the Government takes action under section 10 of Act XI of 1948 and 
revises the rates ‘after the tribunal has fixed wages in a reference under Act (XIV of 
1947), which of them is to prevail? The award will be binding under Act (XIV 
-of 1947) for the period specified in section 19 (3) of the Act ; therefore during that 
period the revision under section 10 cannot take effect ; and the result is to render 
section 10 inoperative. All this conflict can be resolved, it is argued, by holding 
that the jurisdiction conferred under Act (XIV of 1947) is ousted in matters to which 
Act (XI of 1948) applies. à 
The argument of the petitioner in support of repeal by implication can be sum- 
_ med up in the following passages from’ Maxwell on Interpretation of Statutes : 

“ Again if the co-existence of two sets of provisions would be destructive of the object for which 
the later was passed, the earlier would be repealed by the latter ”— Tenth Edition, page 168 ; 
And again: 

“A later Act which conferred a new right would repeal an earlier right, if the co-existence of 
such right would produce inconvenience, for the just inference from such a result would be that the 
legislature intended to take the earlier right away ’—Tenth Edition, pp. 168-169. 

The assumption underlying the contentions of the peace is that the princi- 
ples on which enquiry is to proceed and wages are to be determined are the same 
under both the Acts. That, however, is not the true position. The scope of an 
enquiry under Act XI of 1948 is to fix “ minimum wages” ; whereas in a 
reference under Act (XIV of 1947), what the tribunal has to determine is the 
“ wages” that are to be paid to workmen, and the two are not identical. In 
Industrial Awards in India, An Analysis, it is pointed out that in determining mini- 
mum wage three criteria might be adopted ; (1) a living wage; (2) a fair wage 
and (3) wage that is within the capacity of the industry to pay.—(p. 19). In 
the report of the Central Pay Commission ‘ living wage’ is correlated to ‘ poverty 
Tine’ which, it is stated ` 

“may be drawn at the line below which an individual would be under-nourished or it may 


be drawn well above the nutritional minimum, at a point where a choice of diet and the chance of 
some cultural life or recreation will also be possible ”, 


and then follows the conclusion that | 


“at present we can only aspire to rise above the poverty line in the first sense ’’—(Report, 
dated 1947, p. 31). ‘ 


The Committee of Fair Wages also expressed the opinion that 


“ the fixation of a minimum wage on the basis of a pang wage which ensures not merely a bare 
physical subsistence but also the maintenance of health and decency, a measure of frugal comfort 
and some insurance against the more important misfortunes may not be possible immediately ’?— 


(Report, dated 1949, p. 32). 
From these passages it will be clear that the tendency was to fix minimum wages 
at the level of ‘ living wage’. It is this view that is reflected in the Minimum Wages 
Act. Section 4 (1) of the Act which deals with this matter is as follows : 
“ Any minimum rate of wages fixed or revised by the’ appropriate Government in respect of 
scheduled employments, under section 3, may constsist of :— r 
(i) a basic rate of wages and a special allowance at a rate to be adjusted, at such intervals 
and in such manner as the appropriate Government may direct, to accord as nearly as practicable 


with the variation in the cost of living index number applicable to such workers (hereinafter referred 
to as the ‘cost of living allowance’) ; or 


(ii) a basic rate of wages with or without the cost of living allowance, and the cash value 
of the concessions in respect of supplies of essential commodities at concession rates, where so 
authorised ; or z : é 

(iii) an all-inclusive rate allowing for the basic rate, the cost of living allowance and the cash 
value of the concessions, if any ”. 

It will be seen that the rate of wages under the Act must differ as it might be 
determined under one or another of the three categories mentioned in the section ; 
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and in section 4 (1) (ii), it is expressly provided that it may or may not include 
the cost of living allowance. The scheme of the Act is to fix a basic wage which 
can only mean in the context, living wage, and the award of anything more is optional 
and problematical. Mr. K. Rajah Aiyar quoted Article 232 (1) in the Labour 
Code as supporting his contention that the ‘ minimum wages’ in Act (XI of 1948) 
meant fair wages. It runs as follows: f 

“ For the purpose of determining the minimum rates of wages to be fixed, the wage-fixing body 
should in any case take account of the necessity of enabling the workers concerned to maintain a 
suitable standard of living ”, (Volume 1, pp. 175-176). 5 
But that is only a recommendation to the members to undertake legislation on 
. those lines. We must look to the actual legislation to: find out the meaning of 
‘ minimum wage’. Indeed the reports of the Pay Commission and of the Committee 
for Fair Wages were as already seen, against the adoption of such standard at that 
stage. 3 

Turning now to Act (XIV of 1947), when a dispute regarding wages is referred 
to the adjudication of a Tribunal, the question that has to be decided is, what is 
the fair wage to be awarded on the facts of the particular case. The minimum” 
wage is not, as such, the basis of the decision, though it might in the actual investi- 
gation turn out to be a fair wage. It is true that “ the living wage basis of minimum 
wage fixation was given greater emphasis in the earlier award ” (Industrial Awards in 
India, p. 20) but it was not by reason of any statutory provision binding the 
tribunal to award wages at that level. As observed later, at p. 22, “ considera- 
tions of capacity to pay ” have also latterly entered into the calculations. 

In view of these fundamental differences in the object and in the scope of the 
two enactments, it is not possible to apply the rule of repeal by implication. On 
the other hand, the true rule to apply here is what is thus expressed by Maxwell: 

‘The language of every eanctment must be construed as far as possible in accordance with the 

terms of every other statute, which it does not in express terms modify or repeal”. (Interpretation 
of Statutes, Tenth Edition, p. 160). 
So construing the two statutes, the position that emerges might thus be stated. The 
object of Act (XI of 1948) is to ensure the payment of living wages to workmen. 
The fixation is made from the point of view of the workmen. The capacity of 
the employer does not enter into the calculation, It may be that he cannot 
afford to pay at the rate fixed and may even be obliged to close down ; but so 
long as he continues to employ, he cannot pay less. Vide section 22. A rate 
fixed under those conditions has to be the “‘ minimum ” ; and that is why its deter- 
mination is entrusted to administrative authorities. After wages are fixed under 
Act (XI of 1948), it may happen that the workmen are content to accept them in 
which case no further question would arise. But if they do not accept it and ask 
for more, then there is an industrial dispute ; and under section 10 of Act (XIV of 
1947), the Government gets jurisdiction to refer it for adjudication by a tribunal. 
The point for decision by the tribunal is as to fair wage payable to workmen and 
that must depend on the facts of each case. The minimum wage fixed under Act 
(XI of 1948) will be the starting point. The tribunal cannot reduce it ; obviously 
fair wage cannot be anything less than the living wage. That would also give full 
weight to section 22 of Act (XI of 1948). There is nothing to preclude the tribu- 
nal from affirming the rate fixed under Act (XI of 1948), if on investigation it turns 
out to be a fair wage ; the fact that the Government has made a reference under 
section 10 of Act (XIV of 1947) does not involve the conclusion that the minimum 
wage fixed under Act (XI of 1948) is not fair wage. “But the tribunal is not tied 
down to that rate, and if on a consideration of all the circumstances including the 
capacity of the industry to pay more than living wage, it decides that it should be 
increased, it has ample power to do so. As the subject-matter of adjudication is a 
dispute between the parties, it is entrusted to the decision of a tribunal and the 
award is made binding on all the parties. 


Thus it will be seen that the scope of the two enactments is different ; the res- 
pective spheres in which they operate are different ; and no such conflict can arise 
X rx 3 
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in their working as was envisaged by Mr. K. Rajah Aiyar, if his contention that 

Act (XIV of 1947) is by implication repealed by Act (XI of 1948) were not to be^ 
upheld. On the other hand, it is its acceptance that will lead to anomalous results. 

If, as is contended by the petitioner, Act (XIV of 1947) is repealed by Act (XI of 
1948) by implication, what is the position with reference to disputes that might 
arise in the industries specified in Part I in the Schedule to Act (XI of 1948) between 

the coming into force of that Act which was on 15th March, 1948 and the fixation 

of wages thereunder which was mostly on various dates in 1952? Which is the 

authority that could take action in respect of them? None. Could that have been 

intended? Mr. K. Rajah Aiyar, realising this difficulty, sought in the course of the 

argument to modify his position by contending that the bar to make a reference 
would arise only on the fixation of wages under Act (XI of 1948). But that is 
not compatible with the theory of an implied repeal. A later enactment can pro- 
vide when and how far an earlier enactment should stand repealed ; and then the 
repeal will take effect in accordance with those provisions. But such a situation 

is not possible where the repeal is by implication. The repeal must take effect as 

and when the later statute comes into force ; or not at all. And there are other 
difficulties as well in accepting even the limited contention of the petitioner that it 
is the fixation of wages under Act (XIV of 1947). Suppose a reference is made 

under section 10 of Act (XIV of 1947) before wages are fixed under Act (XI of 
1948) ; but that such fixation takes place while thereference is pending, doesit not 
oust the jurisdiction of the tribunal to proceed with the enquiry? Mr. K. Rajah 

Aiyar concedes that on his contention it does. But it is an anomalous conclusion 

to reach for which there is no warrant in the statute. The above considerations are 
sufficient to show that the fixation of wages under Act (XI of 1948) does not deprive 
the Government of its power to take action under section 10 of Act (XIV of 1947) ; 
and that the reference cannot be assailed as without jurisdiction. We may add 
that a somewhat similar contention that the Industrial Tribunal constituted under 
Act (XIV of 1947) had no jurisdiction to hear disputes relating to payrhent of wages 
by reason of there being a special legislation relating thereto, Payment of Wages 
Act (IV of 1936), repelled by the Federal Court in Shamnugger Jute Factory 
Company v. S. M. Modak+ and by this Court in Electro-Mechanical Industries Limited y. 
Industrial Tribunal No. I1*. 


It was also contended by Mr. K. Rajah Aiyar that the reference under section 10 
of Act (XIV of 1947) was not, on the facts of this case, bona fide. It is difficult to 
follow this contention. There was undoubtedly an industrial dispute ; and the 
Government had to refer the matter for the adjudication’of a tribunal. The argu- 
ment of Mr. K. Rajah Aiyar is based on the fact that the reference to the tribunal 
was made by G.O. No. 1240, dated 25th March, 1952, within four days of the fixation 
of minimum wages under G.O. No. 1093, dated goth March, 1952, before there was 
any time to see how it worked. But that is to forget the history behind the reference. 
As already stated, disputes between the management and the employees had started 
early in 1951. On 20th May, 1951, there was a resolution by the staff union 
demanding increase of wages ; and on roth June, 1951, the workers’ union passed 
a similar resolution. There was an attempt to settle the matter by negotiation ; 
and there were conciliation proceedings on 16th, 17th'and rgth October, 1951 ; 
but they ended in failure ; and on 6th October, 1951, the Labour Commissioner 
reported to the Government that the matter could be settled only by adjudication 
by a tribunal ; and the reference in question was made in pursuance of this report. 
We are, therefore, unable to accept the contention that the action of the Govern- 
ment in making a reference is either illegal or unfair. In the result, we hold that 
the inclusion of the dispute regarding wages in the reference to the tribunal under 
G. O. No. 1240, dated 24th March, 1953, is valid and not open to any objection, 


The next contention that is urged’ is that the reference is illegal in so far as 
it relates to maistries and kole maistries. The argument is that they are not work- ' 
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men as defined in the Act and that there is no jurisdiction to refer the dispute of 
persons other than workmen for adjudication by the Tribunal. - Section 2 (s) 
defines workmen as meaning “ any person employed in any industry to do any skilled 
or unskilled manual or clerical work for hire or reward”. It is argued that the 
duties of maistries and kole maistries do not involve any work, manual or clerical, 
skilled or unskilled and that, therefore they are not workmen as defined in section 
2 (s) of the Act. But whether a particular person is or is not a workman is a ques- 
tion that has to be decided on proof of the nature of the work which he is to perform 
and that is a question of fact. It is for the Tribunal to come to a conclusion on the 
evidence whether having regard to the nature of their duties, maistries and kole 
maistries are workmen as defined in the Act. Vide In re Khader Mohideen'. If the 
tribunal decides that maistries and kole maistries are not workmen, then it will not 
make any award with reference to them. It is not for this Court now to decide 
whether they are workmen or not. That jurisdiction is vested in the tribunal. 
See Rex v. Fulham*, 

This (the third contention) relates to the question of bonus for the period 
1949-1950. In paragraph 12 of the affidavit in support of the petition, it is stated 
that this question was settled at a meeting of the employers and workmen on 4th 
April, 1951, that the union had withdrawn this demand and that that is also 
acknowledged by the Labour Officer, Pollachi, in his reference No. 204 of 1952 
dated 23rd March, 1952. It is contended that there is no jurisdiction to refer this 
matter as there had been a settlement and there was no dispute concerning it. 
In paragraph g of the counter-affidavit filed on behalf of the Government it is 
stated that as the settlement took place on 4th April, 1952, the reference which 
was made on 24th March, 1952, could not be said to be illegal. Thus the factum 
of settlement is accepted. The further statement that it took place on 4th April, 
1952, is admitted to be a mistake. The reference must accordingly be quashed as 
regards bonus for 1949-50. 

The last point urged is that the Government had no jurisdiction under Act 
(XIV of oan 19 amend a reference made under section 10 of the Act and that 
accordingly the memorandum No. 59079, dated 25th June, 1952, amending the 
reference made on 24th March, 1952, is without jurisdiction. The objection is 
one of form and is without substance. It would have been open to the Government 
to make under section ro an independent reference concerning any matter not 
covered by the previous reference. That it took the form of an amendment to 
the existing reference and not an additional reference is a mere technicality which 
does not merit any interference in these proceedings. . 

Ht, In the result, there will be an order quashing the reference so far as bonus 
for 1949-50 is concerned. Save as aforesaid, the petition will be dismissed with 
costs of the workers,‘ Advocate’s fee Rs. 250. 


R.M. — Petition dismissed in the main. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MhR. JUsTICE SATYANARAYANA Rao AND MR. JusTICE RAJAGOPALAN. 


K. P. Vaidyanatha Iyer ° .. Petitioner* 
v. 
The State of Madras, represented by the Deputy Commercial Tax 
Officer, Karur, Tiruchirapalli .. Respondent. 


Madras General Sales Tax Act (IX of 1939) as amended by Act (VI of 1951), section 2 (b) and (i)— 
Person a aes and selling jaggery—If dealer—Sals of such jaggery—If exempted from sales-tax under 
sections 2 (t). 

An assessee who organises the sale of jaggery first by converting agricultural produce (sugar- 
cane) into the marketable commodity of jagg and then by selling the, jaggery from time to time, 
satisfies the requirements of the definition of ‘‘ dealer ” in section 2 (b) of the Madras General Sales- 
tax Act. As by a process of manufacture sugarcane, an agricultural produce, was converted 





1.' (1952) 2 M.L. . 195. 2. (1951) 2 K.B. 1 at 6, 9 and 11. 
* Tax Revision Case No. 75 of 1953. rath January, 1954. 
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into jaggery and it was the manufactured product, jaggery, that was sold, the assessee is not entitled 
to the exemption implied in section 2 (i) of the Act which exempts only sales of agricultural or horti- 
cultural produce. 

Petition under section 12-B (1) of the Madras General Sales-tax Act as 
amended by Act VI of 1951 praying that the High Court will be pee to revise 
the order of the Sales-tax Appellate Tribunal, Madras, dated roth November. 1952 
and made in T.A. No. 316 of 1952. t 

K. S. Ramamurthi, K. Hariharan and K. Rangachari for Petitioner. 

The Assistant Government Pleader (K. Veeraswami) for the Respondent. 

The Order of the Court was pronounced by 

Rajagopalan, J.—This petition is by the assessee to revise the Order of’ the 
Appellate Tribunal with reference to the assessment under the General Sales-tax 
Act for the assessment year 1949-50. It was common ground that the assessee 
grew sugarcane in his fields, converted the juice into jaggery and sold the jaggery 
for Rs. 20,536-14-0 during the course of the year ; and it was on that turnover on 
the sales of jaggery effected during the course of the year that he was assessed. 
The Appellate Tribunal rejected the contentions of the assessee (1) that he was not 
a dealer as defined by the Act and (2) that the sales of jaggery would be sales of 
agricultural produce within the meaning of the definition of “ turnover ” in sec- 
tion 2 (1) of the Act. 

“ Dealer ” is defined as a “ person who carries on the business of selling goods ”. 
What the assessee did in this particular instance was to organise the sale of jaggery, 
first by converting agricultural produce into the marketable commodity of jaggery, 
and then by selling the jaggery from time to time. In the previous years he sold 
the sugarcane itself which shows that there was market for sugarcane. We are 
unable to see any force in the contention of the learned advocate for the appellant, 
that because the assessee had not effected any sales of jaggery in the previous year 
he could not be deemed to be a dealer in the course of the assessment year. The 
Appellate Tribunal was right in taking into account the organisation behind the 
sales including the manufacture and it was right in holding that the assessee satis- 
fied the requirements of the definition of “ dealer ” in section 2 (b) of the Act. 

The next point is whether the jaggery that the assessee sold was agricultural 
produce within the meaning of section 2 (i). What section 2 (i) exempts is the 
sale by a person of agricultural or horticultural produce’grown by himself or grown 
on any land in which he has an interest whether as owner, usufructuary mortgagee, 
tenant or otherwise. It would appear to apply to sales of agricultural produce 
as such and not to what the agricultural produce has been converted into by a pro- 
cess of manufacture. In this case by a process of manufacture the agricultural 
produce, sugarcane, was converted into jaggery, and it was the manufactured 
product, jaggery, that was sold. The Appellate Tribunal was right in holding 
that the assessee was not entitled to the exemption implied in section 2 (i) of the Act. 

The petition fails and is dismissed with costs. Counsel’s fee Rs. 250. 

K.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice Rayja- 
GOPALA AYYANGAR. 3 
Sheik Mohammed Maracair .. Appellant* 


U. 
Veyanna Meeru Thevar and others .. Respondents. 

Civil Procedure Code (V of 1908), Order 41, Rule 10 (1)—Appeal in forma pauperis—Order for security 
Sor costs—Time fixed for furnishing—Knowledge of the order lacking 1n the partp——Advocate’s application to extend 
time expiry—Fit case for Court's exercise of discretion—Furisdichon to extend time—Practice—Regular 
appeal of valus of Rs. 20,000—If_can be dismissed by a single judge for failure to furnish Ssecurity—Proper 

brocedure is to post matter before a Bench under Order 41, rule 10 (2) of the Code. 
In an appeal in forma pauperis the court passed an order for security for costs to be given within 
a time and the advocate for the appellant admittedly did not communicate the order to his client 
a ses” 


* L.P.A. No. 157 of 1953. 26th November, 1953. 
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(ap t) and on that ground applied for extension of time for furnishing of security for costs under 
Order 41, rule 10 (1) of the Civil it Procedure Code, 


Held, that the Judge had jurisdiction and discretion to extend the time for furnishing of security 
for costs in the circumstances where knowledge of the order for furnishing security for costs was not 
present in the appellant and the Court had power to do so before and after the expiry of the period 
fixed by an order under Order 41, rule 10 (1) of the Civil Procedure Code. 

Rajab Ali v. Amir Hossein, (1889) I.L.R. 17 Cal. 1 (P.C.) followed. 

Sabitri Thakurain v. Sam, (1921) L.R. 48 I.At76: 40 M.L.J. 308: LL.R. 48 Cal. 481 (P.C.) 


Held further, that a single Judge had no jurisdiction to direct a regular appeal of the value of Rs. 
20,000 to stand dismissed for failure to furnish miy. The proper course would be to post the 
matter before a Bench under Order 41, rule 10 (2), Civil Procedure Code. 

Appeal (under Clause 15 of the Letters Patent) against the order of the High 
Court, dated 5th October, 1953, made in C.M.P. No. 9043 af 1953 presented to 
the High Court to excuse the delay and extend the time for furnishing security in 
A.S. No. 498 of 1951 preferred to the High Court against the decree of the District 
Court of East Tanjore at Nagapattinam in O.S. No. 45 of 1948. 


M. R. M. Abdul Kareem for Appellant. 
T. S. Kuppuswamt Aiyar for Respondents. 


The Judgment of the Court was delivered by . 

Rajamannar, C.7.—This is an appeal against the judgment of Panchapakesa 
Ayyar, J., dismissing an application filed by the appellant herein for extension of 
the time for furnishing security for costs which he had been directed to furnish by 
an order of this Court passed by Ramaswami, J., on 11th March, 1952, in 
C.M.P. No. 1676 of 1952. That order was passed in an appeal, A. S. No. 498 
of 1951, which the appellant herein had filed in forma pauperis against a decree 
of the District Court of East Tanjore. Ramaswami, J., directed the appellant 
to furnish security for costs of the Court below within one week of the 
reopening of that Court after the summer recess. The learned Judge also 
proceeded to say that failing such furnishing of security the appeal would stand 
dismissed. The appellant did not furnish the security within time, but for 
some reason or other, the appeal itself was never posted formally for being dis- 
missed under Order 41, rule 10 (2), Civil Procedure Code. On 18th September, 
1953, the appellant filed the application above referred to for excusing the delay 
in applying for extension of time for furnishing security. This application was 
supported by a verified petition jn which it was stated that the advocate missed 
noticing the petition which had been posted for hearing on 11th March, 1952 
and that he was totally unaware of the order passed therein and therefore he never 
communicated it to his client, the appellant before us. He frankly acknowledged 
that he was responsible for the delay. He further stated that he came to know of 
the order only that day, that is, 18th September, 1953, on which day he filed the 
verified petition, from T. S. Kuppuswami Ayyar, the learned advocate for the con- 
testing respondents. The application was dismissed by Panchapakesa Ayyar, J. 
An objection was taken on behalf of the respondents before him that the Court 
had no jurisdiction to extend the time. But the learned Judge was of the opinion 
that in extreme cases the Court had jurisdiction. He, however, considered that 
no ground was made out for exercising such jurisdiction. He was apparently 
inclined to believe the statement of the learned counsel that by oversight he had 
missed noticing the petition and so had not communicated the order to his client. 
But, according to. him, even if that be true, ‘‘ that the client should have remained 
passive for 15 months, without enquiring from his Advocate ” was enough to reject 
the application. He went on to say: 

“ Such paupers, waiting for 15 months to elapse after the period fixed for furnishing the security 
has expired, deserve no consideration ’’. 
With respect to the learned Judge, we fail to see how if really the client was never 
apprised of the order, he could held guilty of inaction for fifteen months from 
the period fixed under an order of which he had no knowledge. : 
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On behalf of the respondents, Mr. Kuppuswami Ayyar once more raised the 
objection that this Court had no jurisdiction to extend the time for furnishing secu- 
rity after the time originally fixed had expired. He put his argument on a two- 
fold basis. His first basis was that part of the order of Ramaswami, J., by which 
the learned Judge directed that the appeal would stand dismissed on the appellant 
failing to furnish security in time. In our opinion, this basis is not open to Mr. 
Kuppuswami Ayyar. The learned Judge, Ramaswami, J., had no jurisdiction 
to direct a regular appeal of the valuation of over Rs; 20,000 to stand dismissed. 
‘The proper course should have been for the appeal to have been posted before 
a Division Bench under Order 41, rule 10 (2), Civil Procedure Code. This, as 
already mentioned, was never done. 


The next basis of Mr. Kuppuswami Ayyar’s argument was that even without 
‘any order of rejection on the expiry of the period fixed for furnishing security, the 
‘appeal automatically stood rejected, and thereafter there was no power in the Court 
to extend the time for furnishing security. His argument was founded entirely 
on the decision of the Privy Council in Sabitri Thakurain v. Savi}. That decision, 
however, has no bearing on the question which now falls for decision. In that 
case, there was an order under Order 41, rule 10 (1) of the Code on 18th December, 
1914, directing the appellant to furnish security within two months from that date. 
‘On 17th February, 1915, an application was made for extension of time, but that 
application was dismissed on 18th February, 1915. On 22nd February, 1915, 
the respondent filed an application praying that the appeal may be dismissed with 
‘costs. Thereupon the appellant filed a petition on 23rd March, 1915, praying 
, that he might be allowed to proceed with the appeal in forma pauperis. On the 
same day, that is, 23rd March, 1915, an order was made refusing that application. 
By a separate order, the appeal itself was dismissed for failure to comply with the 
‘order for security. The order refusing the appellant’s application to continue her 
appeal in forma pauperts was carried up in appeal to His Majesty in Council. The 
appeal was dismissed. In doing so, their Lordships observed that the High Court 
had rightly conceived itself precluded from entertaining the appellant’s application 
to be allowed to continue her appeal in forma pauperis, since to grant her application 
at that stage would in effect have been to keep alive an appeal which they were, 
by reason of her default in the matter of security, bound to reject. We do not see 
how this decision helps Mr. Kuppuswami Ayyar. The application made by the 
appellant for extension of time had been long rejected and there was no similar appli- 
‘cation pending. The appeal had only to be formally rejected and as there was 
no application for further extension, the court was bound to reject the appeal. What 
their Lordships pointed out was that at that stage it was not open to the High 
‘Court to allow the appellant to continue het appeal in forma pauperis. 


On the other hand, there is direct authority of the Privy Council that the Court 
has jurisdiction to extend the time for furnishing security in a proper case. In 
Rajab Ali v. Amir Hossein®, their Lordships expressed their view that the Court had 
a discretion to enlarge the time allowed for finding security. In Badri Narain v. 
Sheo Koer®, the subject was dealt with at greater length. There, their Lordships held 
that the Court had power to extend the time for complying with an order under 
“section 549, Civil Procedure Code (corresponding to Order 41, rule 10 of the present 
‘Code) as well as after as before the time first fixed had expired. The apparently 
mandatory language of section 549 was relied upon, but their Lordships held that 
in spite of such language the Court had power to make an order extending the time 
for furnishing security. Their Lordships observed, after referring to the language 
-of section 549 which is in pari materia with Order 41, rule 10 (2) of the present Code : 

“ Those words appear to be consistent with the Court having the power to make fresh orders 


with regard to the time within which security should be furnished, and not to fetter it in the way that 
‘is contended for by the learned counsel, that having once made an order and fixed a time they can 


I. (1921) 40 M.L.J. 308": L.R. 48 L.A. 76: 3. (1889) L.R. 17 LA. 1: ILL.R. 17 Cal. 512 
LL.R. 48 Cal. gi Eo) P.C.). 4 
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make no alteration in it, no matter whåt circumstances might occur which would render it impossible- 
for that order to be complied with. ‘That would not be a reasonable construction of the Act. The 
other construction is a reasonable one, that the application to the Court to enlarge the time for giving: 
security may be made either before or after the expiration of the time within which the security has 
been ordered to be furnished, and the court may thereupon enlarge the time according to any neces- 
sity which may arise where it is just and proper that they should do zo”. 

Their Lordships refer to the earlier case, Rajab Ali v. Amir Hussein}, in which they 

had taken the same view. Section 148 of the present Code of Civil Procedure 

which is a new provision not found in the Code of 1882 specifically provides for 

such enlargement of time when the Court fixes a date for the doing of any act. We, 

therefore, hold that the Court has jurisdiction to extend the time for furnishing 

security for costs both before and after the expiry of the period fixed by an order 

under Order 41, rule to (1) of the Code. 


It was next contended by Mr. Kuppuswami Ayyar that this was not a case 
in which we should interfere with the discretion exercised by the learned Judge, 
Panchapakesa Ayyar, J. Ordinarily, we are never inclined to interfere in cases 
where one learned Judge has exercised a discretion, but in the circumstances of 
this case, we are convinced that the learned Judge wrongly refused to exercise the 
discretion in favour of the appellant, and we are not satisfied that the ground 
on which the learned Judge refused to exericse this discretion in his favour is well 
founded. If it is true that the learned advocate did not communicate the order: 
to his client and then we fail to see how the appellant can be held guilty of delay 
or laches. ‘This is a case eminently fit for the exercise of our discretion. The 
appeal is allowed. We extend the time for furnishing secrutity by two weeks from. 
the date on which the papers are received by the Court below. 


In our opinion, this is a case in which the appellant should be directed to. 
pay the costs of this appeal to the respondents. 


K.C. aS Appeal allowed.. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice SATYANARAYANA Rao AND MR. JUSTICE BALAKRISHNA- 
AYYAR. 


Nanjammal and others .. Appellants* 
0. 
Eswaramurthi Goundar, minor by guardian and mother Karunai 
Ammal and another -- Respondents, 


Code of Civil Procedure (V of 1908), Order 22, rule 10 and Order 23, rule 3—Alienation pendente lite- 
—Compromise between alisnor and opposite Rights of alienee to contest—Termination of litigation on 
farties entering into a compromise—Duty of Court in disposing of applications. 

The plaintiff (a minor) filed a suit for a declaration of his title to and Possession of certain pro- 
perties purchased by his paternal grandmother in her name on the allegation that tt was a benami: 
transaction. The suit was dismissed and an appeal was filed by the minor plaintiff. Pending the 
appeal, the defendant settled the properties on her granddaughters and they filed applications to 
defend the appeal and to implead themselves as parties. Thereafter the defendant executed a release 
deed in favour of the plaintiff admitting his title to the properties and the plaintiff filed two petitions 
for leave to enter into a compromise with the defendant and also to record the compromise. e lower 
appellate Court dismissed the application of the donees under the settlement to implead themselves. 
as parties on the ground that the compromise evidenced by the release deed lawfully terminated the- 
suit even though the compromise was not recorded and allowed the application of the plaintiff to, 
enter into a compromise and the compromise was recorded and decree followed. Ona against: 
the order dismissing the application to implead and the decree based on the compromise, 


Held, (i) An alienation pendente lite is subject to the rule of lis pendens enacted in section 52° 
of the Transfer of Property Act and the alienee if he is not impleaded as a party and does not object. 
to any compromise behind his back between his alienor and the other party to the suit, would be 
bo by the compromise reached between them, unless thereafter he could establish in a separate 
suit that the compromise was collusive and fraudulent. But if he has been added as a party to the liti~ 
gation, he would be entitled to object to a decree being passed in terms of a compromise arrived at 

a Nie 


1. (1889) I.L.R. 17 Cal. 1 (P.C.). 
* Appeals Against Orders Nos. 381 of 1951 and 126 of 1952, 22nd October, 1953. 
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between his alienor and the opposite party. It was therefore the duty of the Court to have decided 
whether the prayer of the appellants should or should not be granted on the merits and the Court. 
ought to have exercised its discretion under Order 22, rule 10, judicially. 


(ii) Order 2g, rule 3 requires that it must be proved to the satisfaction of the Court that the 
subject-matter of the suit was adjusted wholly or in part by a lawful agreement or compromise. 
There can be no proof of such compromise when the compromise reduced to writing is not produced. 
into Court. It is therefore wrong to hold that the mere existence of the compromise in the hands 
of a party would be sufficient to terminate the suit so as to preclude the Court from exercising its. 
jurisdiction under Order 22, rule ro. 


Doraikannu Asari v. Nataraja Chetty, (1951) 2 M.L.J. 26, doubted. 

(iii) If the application to implead as a p was ordered on the date on which it was made, 
the appellants woii be parties, and they would be entitled in any application subsequently made 
for recording a compromise to oppose the compromise as tended to defeat their ight: Merely 
because the Court took time to dispose of the application—the parties should not be made to suffer 
on that account and therefore an application to implead as a party merely to oppose the compro- 
mise could be entertained. 

Appeal against the Orders of the Court of the Subordinate Judge of Coimbatore» 
in LA. Nos. 1105 and 1106 of 1951, in A.S. No. 215 of 1950, dated 25th July, 195r 
and in L.A. Nos, 1314 and 1315 of 1951, in A.S. No. 215 of 1950, dated 28th July, | 
1951,,respectively. 

T. M. Krishnaswami Aiyar and S. Thyagaraja Aiyar for Appellants. 

P. Somasundaram, S. Rajaraman and S. Sitharama Aiyar for Respondents. 

The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—C.M.A. No. 381 of 1951 is an appeal by the five appel-- 
lants against the order of the learned Subordinate Judge dismissing their spalica: 
tion, I.A. No, 1106 of 1951 in A.S. No. 215 of 1950, to implead them as respondents 
2 to 6 in the said appeal. The facts out of which the application arose were these. 
‘One Kaliammal, the paternal grand-mother of minor Eswaramurthi, purchased’ 
under two sale deeds of 11th July, 1929 and goth September, 1929, certain properties.. 
Minor Eswaramurthi through his next friend instituted O.S. No. 432 of 1947, 
District Munsif’s Court, Gobichettipalayam, for a declaration of his title to the suit 
properties and for possession of the same. He based his suit on the allegation 
that the properties in question were purchased benami in the name of Kaliammal, 
his paternal grandmother, by his paternal grandfather, the husband of Kaliammal,. 
from and out of the income of the joint family properties, and that therefore he 
was entitled to recover possession of the properties. Kaliammal was the sole defen- 
dant in the action, and her defence was that the properties were purchased by her 
from out of her own funds, and that the minor had no right or claim to the suit 
properties. On these allegations issues were framed covering the contentions of 
the parties, and after an elaborate trial, the learned District Munsif found that 
the properties belonged to the grandmother, and that they were not purchased, 
benami by the paternal grandfather of the plaintiff in the name of the grandmother: 
for the benefit of the joint family. A decree in the suit was passed on 11th March,. 
1950. 

Thereafter the minor plaintiff preferred an appeal against that decree on the 
3rd July, 1950, to the Sub-Court, Coimbatore, in A.S. No. 215 of 1950. After the- 
appeal was filed, Kaliammal executed a settlement deed on gth September, 1950 
(Exhibit A-1) in favour of her grand-daughters (daughter’s daughters), Nanjam-- 
mal, Marayammal and Kaliammal whereunder she reserved a life estate for her- 
self and settled the vested remainder on the grand-daughters. On the same day 
under Exhibit A-2 the properties were leased in favour of Kolandai Goundan- 
and Pongaliappa Goundan. On the 15th June, 1951, two applications, I.A. No. 
1105 of 1951 and I.A. No. 1106 of 1951 were filed by the donees under the settle-- 
ment deed, the first application being for permission to defend the appeal which 
was wholly unnecessary, and the other for impleading them as respondents 2 to & 
in the appeal. While these applications were pending, on 2nd July, 1951, two 
applications were filed on behalf of the minor plaintiff, LA. No. 1314 of 1951 for 
leave to enter into a compromise with the sole défendant Kaliammal, and I.A. No. 
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1915 of x95! to record the compromise. The compromise was based upon a re- 
lease deed executed by Kaliammal on 13th June, 1951, Exhibit B-1, and registered 
on 14th June, 1951. Under this release deed Kaliammal purported to admit the 
title of the plaintiff to the suit properties on the allegation that the funds for the 
acquisition of the’ properties were provided by the grandfather from out of the 
joint family properties. She also stated in that relinquishment deed that under 
the evil advice of one Marappa Goundan who was ill-disposed towards the family 
she executed a settlement de on gth September, 1950 (Exhibit A-1) without any 
consideration and without any necessity, and that was only a nominal document 
not intended to be given effect to. It was for this reason, it wassstated, that she 
did not cancel the settlement deed by a separate document. 


The application to implead the appellants as parties was taken up for consi- 
deration-by the learned Subordinate Judge earlier, and he dismissed it on the ground 
that the compromise evidenced by the relinquishment deed, Exhibit B-1, lawfully 
terminated the suit even though the compromise was not recorded, for according 
to him the recording of the compromise and the passing of the decree in terms 
thereof were merely consequential to the compromise, though it was not filed in 
Court. It was against this order that this appeal was preferred by the appellants: 


This order is dated 25th July, 1951." After this order, the learned Judge took 
up the petition to record the compromise, and on the 28th July, 1951, he accorded 
sanction to the next friend of the plaintiff to enter into the compromise and directed 
that the compromise, should be recorded. A decree followed thereafter. The 
appellants by way of abundant caution also preferred an appeal with the leave of 
this Court against the order directing the compromise to be recorded in C.M.A. No. 
126 of 1952. The result of this appeal will follow the result of C.M.A. No. 381 of 
1951. It is therefore necessary in the first instance to deal with the contentions 
in C.M.A. No. 381 of 1951. ë 


Under Order 22, rule 10, Civil Procedure Code, when there is an assignment 
or devolution of interest during the pendency of a suit, the suit may by leave of the 
Court be continued by or against the person to or upon’ whom such interest has 
come or devolved. An alienation pendente lite is subject to the rule of lis pendens 
enacted in section 52 of the Transfer of Property Act, and the alienee if he is not 
impleaded as a party and does not object to any compromise behind his back 
between his alienor and the other party to the suit, would be bound by the compro- 
mise reached between them, unless thereafter he would be able to establish in a 
separate suit that the compromise was collusive and fraudulent. His right to get 
himself impleaded as a party and to object to a compromise arrived, at between 
his alienator and the opposite party has been recognised in this Court by the 
Full Bench decision in Veeraraghava Reddi v. Subba Reddit, It was there laid down 
that an alienee pendente lite who had been added asa party to the litigation was 
entitled to object to a decree being passed in terms of a compromise arrived at 
between his alienor and the opposite party. Seshagiri Ayyar, J., at page 47 of the 
Report observed : 

“It follows from these provisions of the Code of Civil Procedure that although a purchaser pendente 
lits takes the transfer subject to the result of the litigation, and if he is not impleaded asa party he will 
be bound by any lawful compromise or adjustment which may be entered into between the plaintiff 
and his transferor, the moment that he becomes a defendant, the only detraction of right to which 
he subjects himself is the result of the litigation which has been openly and in his presence tried and 
decided upon. Once he is in the array of parties what could have been done by way of compromise 
or adjustment if he is not before the Court should not be allowed to interfere with his claim for a fair 
trial and a decision of the merits ”. 

It was for this purpose that the application was filed on behalf of the appellants 
to implead them as parties. Under Order 22, rule 10, it is no doubt true that the 
Court has got discretion to implead or not to implead persons as parties, but that 
discretion, it has been repeatedly laid down, should be exercised judicially and not 
arbitrarily. In the present case, the suit has not terminated when the application 
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for impleading the appellants as parties was filed ; besides - that the application 
was made long prior to the application to record the compromise filed on behalf 
of the minor plaintiff. It was therefore the duty of the Court to have decided 
whether the prayer of the appellants should or should not be granted on the merits. 


It may be observed that so far as this application was concerned, Kaliammal ` 
though alive did not file a counter-affidavit opposing the application or disputing 
the validity of the settlement deed on any ground. The only ground which she 
urged in the relinquishment deed against the settlement deed was that it was a 
nominal document not intended to be operative. On behalf of the plaintiff, how- 
ever, a counter-affidavit was filed raising the plea that the deed was brought about 
by the undue influence of the son-in-law of Kaliammal, which was never Kaliam- 
mal’s case. 


In dismissing the application of the appellants, the learned Judes relied strongly 
upon the decision of our learned brother, Chandra Reddi, J., reported in Doraikannu 
Asari v. Nataraja Chetty?. In that case, after a compromise was recorded, an alienee 
pendente lite applied to implead himself as a party to the appeal. The learned 
Judge was of opinion in view of the authorities cited before him that when the 
compromise was recorded the proceedings in the suit came to an end, and that 
there was no jurisdiction in the Court to deal with an application filed under 
‘Order 22, rule 10, Civil Procedure Code, to implead an alienee pendente lite as a party. 
Assuming the view taken by the learned Judge on the"facts of the case before him 
to be correct, the principle of that decision would not apply to the present case, ~ 
„as the application to implead as a party was, as stated above, filed long prior to the 
‘date of the application to'record the compromise. It is wrong to assume, as the 
learned Judge in the Court below did, that merely.because a party has got a,com- 
promise in his pockét, that would be sufficient to terminate the litigation. Order 235 
rule 3, requires that it must be preved to the satisfaction of the Court that the subject- 
matter of the suit was adjusted wholly or in part by a lawful agreement or com- 
promise. There can be no proof of such compromise when the compromise reduced 
to writing is not, produced into Court. It is therefore wrong to hold that the’mere 
existence of the compromise in the hands of the party would be sufficient to termi- 
nate the suit so as to preclude the Court-from exercising its jurisdiction under Order 22; 
rule 10, Civil Procedure Code. The decision of our learned brother, Chandra 
Reddi, J., referred -to above, does not go to that extent. It is a case in which, 
as pointed out above, the compromise was recorded, and it was only thereafter that 
the application to implead as a party was filed. Of course, there was no decree’ 
in that case passed on the basis of the compromise. ‘The attention of the learned 
Judge however was not drawn’ to two decisions in which a different view was taken, 
Lakshan Chunder Dey v. Sm. Nikunjamont Dassi®, which was followed in this Court in 
Seethai Achi v. Mepyappa Chettt®, by a Bench. The view taken in Lakshan Chunder 
Dey v. Sm. Nikunjamoni Dassi*, is that until there is actually a decree made in the 
case the litigation does not terminate. It is unnecessary for uè to express any final 
opinion on this question, 'as it is not necessary for the decision of this case. 


It was argued on behalf of the respondents that an application to implead as a 
party merely to oppose the compromise should not be entertained. We are unable , 
to accept this argument. If the application to implead as a party was ordered on 
the date on whi cit owas made, the appellants would be parties, and they would be 
entitled in any application subsequently made for recording the compromise, to 
oppose the compromise as intended to defeat their rights. ` Merely because the 
‘Court took time to dispose of the. application the parties should not be made to 
suffer on that account. It has been pointed out by this Court in Seethai Achi v. 
Meyappa Chetti*, at p.917 that when an application under Order 22, rule ro, is made 
it is open to the Court to make an enquiry and pass the necessary order. Merely 
because the settlement deed was Toe one paty or the other, the jurisdiction 








I. (1951 2 M.L]. 26. 3. (1934) 66 M.L:J. 517:I.L.R. 57 Mad. 
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of the Court to enquire into the matter is not taken away, and such an inquiry is 
not foreign to the scope of the appeal in which the application was made, as"was, 
if we may say so with respect, erroneously held by our learned brother, Chandra 
Reddi, J., at page 28 in Doraikannu Asari v. Nataraja Chgttit. Had the attention 
of the learned Judge been drawn to the decision in Seethai Achi v. Meyyappa Chetti? 
and. the observations at page 917 based upon the decision of the Calcutta High Court, 
in Surendra v. Nityendra®, probably the learned Judge would not-have taken the view 
he did. The decision in Seethai Achi v. Meyyappa Chetti?, is important in more than 
one respect, as it considers elaborately the scope of Order 22, rule 10, and the right 
of a party to get himself impleaded in a pending action to assert his rights under 
a compromise entered into between himself, a stranger to the suit, and the parties 
to the action. It also considers that when once a suit is filed, the withdrawal of 
the suit by plaintiff does not automatically end the litigation so as to preclude the 
Court from considering the question regarding a compromise and the impleading 
of a party interested in that compromise to the action. 


For the foregoing reasons we think that the order of the learned Subordinate 
Judge cannot be sustained, and must be set aside. The result is that the application 
I.A. No, 1106 of 1951, must be remanded to the lower Court for disposal according 
to law. The result of allowing C.M.A. No. 381 of 1951 is that the order in I.A. Nos. 
1314 and 1315 of 1951, also must be vacated, and C.M.A. No. 126'of 1952 must be 

owed. The appellants are entitled to their costs in this Court, but in the cir- 
cumstances we order costs only in ©. M. A. No. 381 of 1951. 


V.P.S. — Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 
S. Deivanayagam Pillai Appellant* 
7 
D. 
Subbiah Pillai and another .. Respondents. 

Hindu Law—Self- ired property—Preferential right of brothers of a propositus—Principle of succession 
in the case of brothers different Srom that of succession to a father—Exclusion of dinded brother whether possible 
in the circumstances of the case: 

The decisions which recognise the preterential rightin the undivided sons as against the divided 
sons in the matter of sucession to the self-acquired property of a father do not warrant the conclusion 


that a brother who is joint in estate with the propositus could exclude the divided brothers, Case- 
law reviewed. 


It is not possible also to infer from the special modes of succession laid down with reference to 
the estate of a re-united member, a general principle that in a competition among the heirs of the 
same class those who are joint with the propositus will exelude those who are divided. 

Appeals against the Decree of the Court of the Subordinate Judge of Tirunelveli, 
in Appeal Suit No. 67 of 1948, preferred against the Decree of the Court of the 
District Munsiff of Tirunelveli, dated 23rd December, 1947, and passed in Original 
Suit No. 371 of 1946. 


K. S. Desikan for Appellant. 
S. T. Srinivasagopalachari for Respondent. 


The Judgment of the Court was delivered by 

Venkatarama Ayyar, ¥.—The plaintiff is the appellant in this Second Appeal- 
The property which is the subject-matter of this litigation is a house in Palamcottah 
which belonged to one Esakkia Pillai, who died sometime about 1935, leaving 
behind three brothers Swarnam Pillai, Sambasivam Pillai and Kuppam Pillai. 
Sambasivam Pillai died in 1938 and his son Subbiah Pillai became entitled to his 





I. ER 2 M.L.J. 26. - 3. A.J.R. 1926 Cal. 1, 
2. (1934) 66 M.L.J. 517: I.L.R. 57 Mad. 892. 
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estate as his heir and Swarnam Pillai died sometime in 1945 and his widow Parvathi 
Ammal succeeded to his properties as his legal representative. On 11th July, 1946, 
the plaintiff purchased the interest of Subbiah Pillai and Parvathi Ammal on the 
footing that each of them was entitled to a third share in the house. Meantime on 
27th May, 1946, the 1st defendant had purchased the house from Kuppam Pillai, 
on the footing that he was solely entitled to it. On the basis of his sale deed, dated 
1ith July, 1946, the plaintiff filed the suit out of which the present appeal arises 
for partition and delivery of two thirds share in the house, on the allegation that 
Swarnam Pillai and Sambasivam Pillai became each entitled to a third share in it 
as the heir of Esakkia Pillai. The suit was resisted on the ground that both Swarnam 
Pillai and Sambasivam Pillai had become divided from Esakkia Pillai, whereas 
Kuppam Pillai was joint in estate with him and that though the house was the 
separate property of Esakkia Pillai, Kuppam Pillai was entitled as his co-parcener 
to exclude the divided brothers, Swarnam Pillai and Sambasivam Pillai. The 
Courts below accepted this contention and held that on the death of Esakkia Pillai, 
the house devolved exclusively on Kuppam Pillai; that neither SWarnam Pillai 
nor Sambasivam Pillai was entitled to any share therein and accordingly dismissed 
the suit. The plaintiff appeals and contends that under the Hindu Law all the 
brothers are equally entitled to inherit as co-heirs and that it would make no difference 
in their rights, that any of them was joint with the propositus. As the question is 
not covered by any authority, in this Court, this Second Appeal has been referred 
to a Bench for decision. 


The general rule is that all persons standing in the same degree of relationship 
to the propositus are entitled to inherit the estate together. This is subject to any 
special rule of preference that might obtain, such, for example, as that among heirs 
of the same class, those of the full-blood would be preferred to those of the half- 
blood. Swarnam Pillai, Sambasivam Pillai and Kuppam Pillai were all of them 
brothers of the full-blood, and they would all be entitled to succeed to the estate of 
Esakkia Pillai as his heirs. The Court below held that Kuppam Pillai was entitled 
to exclude his brothers for the reason that he was joint in estate with the propositus, 
and that under the Hindu Law; in a competition between persons who are joint and 
persons who are divided, the former: would be entitled to preference. Nana Tawker 
v. Ramachandra Tawker! was relied on as establishing this principle. There the 
question related to succession to the self-acquired property of one Jagannatha 
‘Tawker, the contest being between a son who was joint with him and a son who had 
become divided from him. It was held by this Court that the undivided son would 
exclude the divided son. The ground of the decision was that under clause 27 of 
section 1, Chapter I of the Mitakshara : i 


“the son had a right by birth in the properties of the father whether ancestral or self-acquired”” 
and that: 


“succession to the self-acquired property of the father would, where there was an undivided son 
be by survivorship rather than by inheritance and he who took by survivorship would exclude those, 
such as divided sons, who could only take in any case by inheritance.” 


These observations came in for considerable comment in Vairavan Chettiar v. 
Srinivasachariar*®, where the question was whether a son who was as heir entitled to an 
outstanding due to his father was bound to produce a succession certificate therefor. 
It was held that he was. With reference to the actual decision in Nana Tawker v. 
Ramachandra Tawker+, Oldfield, J., observed that 


“the rule regarding the order of succession that the undivided are preferred to divided sons, 
whatever its exact basis and the possibility of reconciling it with the other parts of Mitakshara 
system, must be regarded as established.” 

In Narasimha Rao v. Narasimham* the question arose directly for decision 
whether an undivided son was entitled to inherit the separate property of his 
A 
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father to the exclusion of the divided son. It was held following Nana Tawker v. 
Ramachandra Tawker1, that he was, The ground was thus stated :— 


“In other words the separate property becomes part of the joint property in the hands of the 
heirs ; as a divided member no longer belongs to the doparcenary and has no interest in its property, 
he can take no share in it”. . s 
This decision is, thus based on the doctrine of Hindu Law that what is self- 
acquired property in the hands of-the father becomes impressed with the character- 
of joint property in the hands of his sons. The result in law is that the sons 
will take property as coparceners with right of survivorship ; that their male 
issue will acquire an interest by birth in that property and that the grandsons 
and great-grandsons would also get title to it by right of representation. Vide 
Marudayi v. Doraiswami?, following Ramappa Naicken v. Sithammal® and Muthuvadu- 
ganatha Tevar v. Periaswamit. There are incidents flowing from the peculiar 
character of the property of the father devolving upon his male issue as copar- 
cenary property. That rule has no application when collaterals succeed as heirs 
to the propositus. In their hands the estate does not become joint family 
property. When the estate of the propositus devolves on his brothers they 
inherit it as tenants-in-common, and not as coparceners; their issues do not take 
any interest therein by birth and the sons of the deceased brothers are not 
entitled to take along with their uncles on the theory of representation. They 
would be excluded by the general rule that the nearer excludes the more remote 
based on the text “to nearest sapinda the inheritance goes ”. The principle, 
therefore, on which the`thdivided son was preferred to the divided son would be 
inapplicable in a competition between divided and undivided brothers. 


In Shama Rao v. Krishna Rao®, it’ was held that 


“ the brothers of the propositus were all of them entitled to inherit equally without reference 

to the fact whether they were joint in estate with the deceased or not.” 
The decisions in which the undivided son was preferred to the divided son were 
explained on the ground that under the Mitakshara the son acquires some interest 
by birth even in the self-acquired property of the father tho the latter has got 
pone to alienate it or dispose of it by will and that when he dies intestate it must 
e considered to be ancestral property in the hands of his sons and that this prin- 


ciple was inapplicable when the property devolves on brothers. The conclusion 
was thus stated: ° a 


` “Tn view of the fundamental points of difference indicated above the circumstance as to the in- 


heriting brother being joint with or separate from the deceased brother whose property he inherits. 
becomes in my opinion wholly immaterial.” 


The question was considered recently by a Full Bench of the Allahabad High: 
Court in Karhiley v. Hira®, and it was held on a review,of the authorities that 


“under the Mitakshara school of Hindu Law a brother who has remained joint hás no prefe-' ` 


rential right and cannot exclude a separated brother from inheritance in respect of the self-acquired 
property of his deceased brother.” 


We are in agreement with those decisions and are of opinion that the decisions. 
which recognise a preferential right in the undivided sons as against the divided’ 
sons in the matter of succession to the self-acquired properties of the father do. 
not warrant the conclusion that a brother who is joint in estate with the propositus. 
could exclude the divided brothers. 


The second ground which has been suggested for preferring the undivided! 
brother. to the divided brother is that in the matter of succession to the properties 
fa re-united coparcener some preference is given to the re-united brother over 
the divided brothers. But that is}by reason of special texts which prescribe parti- 
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cular modes of devolution for the properties of a member of a re-united family. 
Vide Yagnavalkya Vyavaharadhyaya, verses 138 and 139 and Mitakshara thereon. 
But where the question is one of heirship to the estate of one who was its sole pro- 
prictor, the governing texts are verses 135 and 136 in Yajnavalkya Vyavaharadhyaya 
as expounded by Vijnaneswara and the commentators and in those cases the rule 
applicable is, as already stated, that the nearer excludes the more remote. It is, 
therefore, not possible to infer from the special modes of succession laid down with 
reference to the estate of a re-united member, a general principle that in a com- 
petition among the heirs of the same class those who are joint with the propositus. 
will exclude those who are divided. 


In the result, we hold that Kuppam Pillai was not entitled to exclude Swarnam 
Pillai dnd Sambasivam Pillai, that all the three of them inherited the suit house as. 
co-heirs and that the plaintiff as purchaser of the shares of Swarnam Pillai and 
Sambasivam Pillai is entitled to their two-thirds share therein. There will be a 
preliminary decree in those terms. As the first defendant is found to have effected 
improvements to the extent of Rs. 700 we direct the parties to bear their own costs 
throughout. 


K.C. —— ; Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justro Krrsunaswamı NAyuUDU. 


R. M. S. Benjamin .. <Appellant* 
D. 
Devadoss and others , .. Respondents., 
Madras Agriculturists’ Relief Act (IV of 1938), section g-A—Transfer— Meaning of—Court auction pur-- 


A plain reading of the language of section 9-A of the Madras Agriculturists’ Relief Act makes. 
it clear that what is contemplated is a transfer by the usufructuary mortgagee, or any of his successors 
in interest, bona fide and for valuable consideration. Ordinarily questions of good faith and valuable 
consideration do not arise in Court auction sales. It is only a transfer inter vivos that must have been 
intended under clause (b) though the words inter vivos which have been used in clause (a) have been' 
omitted in clause (b). ‘There is no definition of “ transfer”, in the Madras Agriculturists’ Relief” 
Act, but “ transfer of property ” as defined in section 5 of the Transfer of Property Act means an act 
by which a living person conveys property, in present or in future, to one or more living persons, to: 
himself and one or more other living persons ; and “ to transfer property ” is to perform such act. 
Provisions analogous to clause (b) in other enactments where transferees for consideration and*in 
good faith and bona fide are protected from the operation of certain provisions of these enactments. 
may be looked at to ascertain the intention of the framers of clause (b) ; whether it was intended 
to restrict it only to transfer by act of parties or to include Court auction-purchasers. ; 

Even taking the ordinary meaning of the word “‘ transfer” it implies that it is a result of act 
of parties. Unless it is a tranfer by act of parties, it cannot come within the exception covered by 
section 9-A, sub-section (10) (21) Ù of the Madras Agriculturist?’ Relief Act, and hence a Court 
auction-purchase is outside the scope of the sub-clause. 


Appeal against the decree of the District Court ‘of Tiruchirapalli in A. S. No. 
324 of 1948, preferred against the decree of the Court of the District Munsif of” 
Tiruchirapalli, in O. S. No. 504 of 1946. 

K. V. Srinivasa Aiyar for Appellant. 


K. P. Ramakrishna Aiyar for Respondents. 

The Court delivered the following 

JupcmMent.—This appeal arises out of a suit for redemption. There was a 
usufructuary mortgage under a registered document dated 24th August, 1892, fora 
sum of Rs. 31-8-o in favour of Jacob and Mariammal. The mortgagees who were 
in possession usufructuarily sub-mortgaged their rights in favour of one Manivel 
Servai for the same sum of Rs. 31-8-0 by a deed, dated 21st August, 1g10, duly 
executed and registered. As sub-mortgagee, Manivel Servai was in Teo 
In execution of a money decree obtained against Manivel Servai by the second. 
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defendant, the mortgage rights of Manivel Servai which he obtained under the 
.deed, dated: 21st August, 1910, were brought to sale and the first defendant purchased 
the property in Court auction and took delivery of possession. The first defendant 
therefore became entitled to the mortgagees’ rights in the usufructuary mortgage, 
.dated 24th August, 1892. ‘The plaintiffs as representatives of the original mortgagors 
instituted O. S. No. 504 of 1946 for redemption. The prayer for redemption was 
granted on plaintifs paying Rs. 31-8-0, the principal amount, and other sums 
including expenses stated to have been ceed: by the first defendant in O. S. No. 
21g of 1942, a suit instituted by him to recover possession of the property, as his 
possession was disturbed by the plaintiffs. There were also certain criminal com- 
plaints and counter-complaints of trespass between the parties and it is the first 
defendant’s case that he incurred further expenditure in those proceedings. ‘The 
first defendant appealed against the decree in respect of the expenses incurred 
by him in the criminal proceedings which were disallowed by the trial Court, 
and for costs. During the pendency of the appeal, the plaintiffs filed an appli- 
cation I. A. No. 205 of 1949, for scaling down the mortgage debt under section 9-A, 
clause (3) of the Madras Agriculturists’ Relief Act, 1938, as amended by Act XXIII 
of 1948. The learned District Judge held that the amended provision of the Act 
applied to the case and the principal amount must be deemed to have been wiped 
out by reason of the application of the Act, rejected the claim, of the first defendant 
for expenses incurred in the criminal proceedings, and as a resylt modified the decree 
of the trial Court by granting him only the costs of the suit and deleting the principal 
sum of Rs. 31-8-0 from the decree. The first defendant has preferred this second 
appeal. 

As regards the expenses incurred by him in the criminal proceedings, the 
first defendant is not entitled to get the same from the mortgagor, as under section 72 
of the Transfer of Property Act, a mortgagee is entitled to spend only such money 
as is necessary among others under clause (d) for making his own title thereto 
good against the mortgagor. However much the expenses incurred by him 
in O. S. No. 219 of 1942 might be held to be justified, in so far as the expenses 
incurred for the proceedings in the Criminal Courts are concerned it could 
not be said that those expenses were incurred for the purpose of making his own 
title good against the mortgagor. There is no substance in this contention 
and I agree with the learned District Judge that the first defendant is not entitled 
to the expenses incurred by him in regard to the criminal proceedings. 


It is contended that the plaintiffs are not entitled to any relief by way of scaling 
down under Madras Act XXIII of 1948 for several reasons. I.A. No. 205 of 1949, 
it is urged, should have been before the District Munsiff who passed the decree and 
the appellate Court had no jurisdiction to entertain an application for scaling down 
as it was the trial Court alone that had jurisdiction under section 19 of the Act to 
scale down the debt and amend the decree. In support of this contention learned 
counsel relied on a decision of a Bench of this Court reported in Rentala Ganga Raju 
vy. Bikkina Bulli Ramayya!, where it was held that sections 19 and 20 of the Madras 
Agriculturists’ Debt Relief Act should be read together and that the explanation 
of the expression “ Court which passed the decree ” in section 20 equally applies to 
section 19. The “Court which passed the decree” is defined in the explanation to 
section 20 of the Act, where it is stated that the expression or words to that effect, 
shall, in relation to the execution of decrees, unless there is anything repugnant in 
the subject or context, be deemed to include (a) where the decree to be executed 
has been passed in the exercise of appellate jurisdiction, the Court of first instance. 
In that case a decree was passed by the lower Court and an appeal was filed which 
was dismissed by the appellate Court. As proce ings in execution were taken, the 
judgment-debtors applied under section 20 for stay o execution and then presented 
an application under section 19 of the Act to the trial Court which passed the decree 
for scaling down. The trial Court refused to take cognisance of this application 
as, in its opinion, the decree having been appealed against, its jurisdiction to amend 
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‘the decree ceases, On these facts the High Court held that the application: to’scale 
adown the decree debt and amend the decree was properly made to the Court of 
-first instance and that Court had jurisdiction to deal with it. In the course of his 
judgment Madhavan Nair, J., observes at page 331 of the report thus : 

“In the present case the'reference to the ‘ Court which passed the decree’ in section 20 of the 
“Madras Agriculturist? Debt Relief Act, is, by its explanation, to the court of first instance, that is, 
the court to which the petitioner made his application., A perusal of the two sections 1g and 20 
shows clearly that they have to be read together.” i 
"The learned Judge further observes that ‘ the petitioner’s application to scale down 
the decree-debt and amend the decree was in their opinion properly ,made to the 
Court of first instance and that Court had jurisdiction to deal with that application. 
In the circumstances of that case, an application made to the trial Court for scalin 
-down the decree-debt, after an application for stay was made and stay obtain C 
under section 20 of the Act was held to be properly made and that the trial Court 
‘had jurisdiction notwithstanding the fact that there was an appeal against the decree 
and the same was dismissed by the areca Court. That decision is no authority 
for the position that no application for scaling down can be made to the appellate 
Court. 


Mr. Ramakrishna Ayyar for the respondent referred me to a Full Bench decision 
in Velagala Srirama Reddiv. Karri Sriramareddi1, which though not directly in point, 
however, shows that an application for scaling down the decree is not outside the 
-jurisdiction of the appellate Court and that the only condition that has to be observed 
Js that such an application should be made during the pendency of the appeal and 
not after its termination. In that case it was held that where a debt is the 
subject-matter of an appeal, if an application for scaling down is not made in 
the appellate Court before the judgment is delivered, the decree must be drawn up 
-in accordance with the terms of the judgment and no subordinate Court has power 
‘to pass an order which will affect the decree. Where however an application is 
made before the judgment is delivered, the proper course will be to reserve the 
final order until the application for scaling down has been decided. The leArned 
Judges observed : ¿ ' _ 

“It has been the practice of some learned Judges of this Court where an application for scaling 
‘down has been made before judgment has been delivered, to direct that an inquiry into the app ica- 
tion shbuld be conducted by the trial Court and the amount awarded in the judgment should be 
deemed to be subject to the finding on the application. It is not necessary to decide whether this 
practice is lawful or not, but to avoid any question arising in future, we consider that the proper 
course will be to reserve the final order until the application for scaling down has been decided. 
All questions arising in the appeal other than the question of scaling down can be decided and the 
decree left open until a report has been received from the trial Court, the application for scaling 
down being remitted to that Court for inquiry and report.” - 
“These observations clearly indicate that it is within the province of the appellate 
‘Court to consider any application for scaling down and find the amount that is 
-exactly due either by himself or by referring the matter to the lower Court and 

tting its report and incorporating the same in the-decree to be passed. Though 

it may be convenient for an appellate Court to refer applications for scaling down 

‘to the lower Court and call for reports, it does not necessarily mean that the appellate 

“Court cannot, by itself, go into the question and find out whether there could be 

a scaling down of the decree, and if so to what extent. It is only for the sake of 

‘convenience that such matters are referred to the lower Courts for enquiry and 

rts but not on the ground of want of any jurisdiction in the appellate Court. 

t we are here concerned is whether the appellate Court has no jurisdiction to 

‘go into.the question and in this case the lower appellate Court was perfectly in order 
in. going into the merits of the application and giving its decision. 

The next ‘contention of Mr. Srinivasa Ayyar is that the decree had become final 

and that it was not open to the judgment-debtors to apply for a scaling down. This 

-argument ignores the effect of section 16 of the amended Act of 1948 where the 
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Act is sought to apply under clause (iii) of that section to all suits and: proceedings 
in which the decree or order passed has not been executed or satisfied in full before 
the commencement of that Act. This clause came up for consideration before a 
Full Bench of this Court in Venkataratnam v. Seshamma}, where it is held that a reading 
of section 16 (1) and (iii) would suggest that clause (iii) would apply exclusively to- 
executable decrees or orders which hous they have become before the com- 
mencement of the Act are still in the stage of unfinished execution and at the stage 
at which satisfaction was not fully received. Here the decree has not been executed 
and it has not been suggested that there has been any satisfaction of the decree apart 
otherwise from its being executed. It was competent for the plaintiffs to have 
applied under the amending Act and they are entitled to have the debt scaled down. 


Another argument adduced on behalf of the appellant is that the debt being 
an“usufructuary mortgage debt and the first defendant having acquired it in Court 
auction, the sale certificate having been issued to him on the 12th August, 1938, the 
transaction is exempted from the operation of section g-A by virtue of sub-section 
7 (ii) (b) which says that nothing contained in section g-A except sub-section (1) 
of section 9-A shall apply to any usufructuary mortgage where during the period 
after the goth September, 1937, and before the goth January, 1948, the usufructuary 
mortgagee, or any of his successors-in-interest, has transferred, either wholly or in 
part, the mortgagee’s rights in the property bona fide and for valuable consideration, 
then to the whole or such part, as the case may be ; what is urged by Mr. Srinivasa 
Ayyar is that though it is a purchase at a Court auction it is a transfer by the usu- 
fructuary mortgagee’s successor-in-interest and that the purchaser at the Court 
auction had acquired it bona fide and for valuable consideration. The learned 
District Judge did not accept this contention and held that a Court auction purchaser 
is taken out of the scope of clause (b) of section g-A, sub-seetion 10 (ii). A plain 
reading of the language of the section supports the view taken by the lower oar 
as what is contemplated is a transfer by the usufructuary mo ee, or any of the 
successors-in-interest, bona fide and for valuable consideration. Ordinarily questions 
of good faith and valuable consideration do not arise in Court auction sales. It is 
only a transfer inter vivos that must have beep intended under clause (5) though the 
words inter vivos which have been used in clause 2 have been omitted in clause (4). 
It is argued that by reason of this omission -the transfers that are contempla- 
ted under clause (b) should not be restricted to transfers inter vivos, but must be 
included purchases in Court auction. There is no definition of “‘ transfer ’” 
in the Madras Agriculturists’ Relief Act, but transfer of property as defined in section 5 
of the Transfer of Property Act means an act by which a living person conveys pro- 
perty, in present or in future, to one or more other living persons, or to himself and 
one or more other living persons ; and “ to transfer property ” is to perform such 
act. Provisions analogous to clause (b) in other enactments where transferees for 
consideration and in pe faith and bona fide are protected from the operation of 
certain provisions of these enactments may be looked at to ascertain the intention 
of the framers of clause (b) ; whether it was intended to restrict it only to transfer 
by act of parties or to include court auction purchasers. Section roo of the Transfer * 
of Property Act which defines charges makes an exception that a charge shall not 
be enforced against any property in the hands of a person to whom such property 
has been transferred for consideration and without notice of the charge. In cons- 
truing that exception our High Court held in Suraypa v. Venkataramanamma?, that 
the saving clause does not apply to an auction-purchaser who is not a transferee 
within the meaning of section 5. Even taking the ordinary meaning of the word 
* transfer ” it implies that it is a result of act of parties- Unless it is a transfer by 
act of parties, it cannot come within the exception covered by section 9-A, sub- 
section 10 (ii) (b) of the Madras Agriculturist? Relef Act, and hence a Court auction 
purchase is outside the scope of the sub-clause. 


The direction of the lower appellate Court that the appellant should pay the ' 
costs af the appeal is attacked as not being consistent with the finding arrived at. 
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Though the appellant succeeded in the lower appellate Court in getting the costs 
of the suit included he opposed the application for scaling down and the time of 
the Court having been occupied mainly in hearing the appeal on the question of 
the amending Act XXIII of 1948, and the respondent having succeeded I consider: 
that the lower appellate Court was right in having dismissed the appeal with costs.” 


In the result this appeal is dismissed with costs. my 


a (No leave.) l g 
R.M. l Ss Appeal dismissed? - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 3 
- PRESENT :—MR. Justice SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
D. Srinivasaiah ' .. Appellant* 


- D. 
The Vellore Varalakshmi Bank, Ltd., by its Managing Director 
- Sri V. S. Subramania Chettiar .. Respondent. 
Companies Act (VII of 1913) section 11 (6)—Scope of—Alteration in name of company—Effect—Right 
to continus proceedings initiated in old name. : 
The object of sub-section (6) of section 11 of the Indian Gompanies Act undoubtedly is to provide 
that notwithstanding the change in the name of a company, there is no alteration in the legal status 
of the company, as its incorporation is not in any manner affected by the mere change in name- 
It continues to possess the same rights and will be subject to the same obligations as before the change 
of the name, which implies that if it has power to execute a decree in its old name it has got a right 
even after the change of the name to execute the decree in the new name. Even if the proceedings 
were initiated by or against it in its former name the fact that the alteration in the name was not 
brought to the notice of the Court would not in any manner render those proceedings defective or 
i . The provision for continuing proceedings initiated against the company in its former name 
by its new name, is a permissive onc and it does not imply that so far as proceedings initiated by the 
company in its former name are concerned they could not be continued in the new name. ` 
Appeal against the order of the Court of the Subordinate Judge of Vellore, 
dated 5th August, 1952 and made in E. A. No. 201 of 1952, in E. P. No. 213 of 1951, 


in O, S. No. 27 of 1950. 
N. R. Raghavachariar for Appellant. 
B. C. Seshachala Aiyar and F. Nagarajan for Respondent. 
The Judgment of the Court was delivered by f ; 
. Satyanarayana, Rap, J.—This is an appeal against the order of the learned 
Subordinate Judge in E. A: No. 201 of 1952, in E. P. No. 213 of 1951. The appli- 
cation was by the decree-holder in O. S. No. 27 of 1950 which was the Vellore’ 
Varalakshmi Bank, Ltd. The object of the application was for leave to amend 
the long and short cause title.in E. P. No. 213 of 1951, by- substituting for the des- 
cription of the. decree-holder, the, Vellore Varalakshmi Bank, Ltd., the new name 
“The Varalakshmi Fund, ‘Vellore, Ltd.” In pursuance of a special resolution of the 
"banking company, the name of the company was altered, and under section 11 -(4)° 
and (5) of the Indian Companies Act, 19i3, the company obtained a certificate in 
respect of the change of the name. The application was opposed by the judgment- 
debtor on the sole ground that the object of the petitioner was to substitute one 
legal person for another, and that such a change could be effected only under Order, 
21, rule 16, Civil Procedùre Code. The substance of the contention therefore wag 
that by the alteration of the name of the company, in pursuance of the special resolu- 
tion, which‘ was ‘sanctioned by the Registrar of Joint Stock companies, a different 
legal pre or a different company came into existence, totally different from’ 
the old company, and that therefore the application for amendment should not 
be granted. In view of the language of section 11 Ne of the Indian Companies 
Act, the trial Judge had no difficulty in overruling the objection and in granting ' 
the permission sought for. t : 
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In this appeal it was argued that under section 11 (6) of the Companies Act 
while it was permissible to continue legal proceedings started against the company 
by its former name, in its new name, it was not permissible for the company to 
continue proceedings started by it in its former name, in its new name, as there 
is no specific provision for it in the section. Section 11 (6).of the Companies Act 
is as follows :— 

“The change of name shall not affect any rights or obligations of the company or render defective 
any legal proceedings by or against the company ; and any legal proceedings that might have been 
continued or commenced against it by its former name may continued or commenced against 
it by its new name.” à 
The object of this sub-section undoubtedly is to provide that notwithstanding 
the change in the name, there is no alteration in the legal status of the company, 
as its incorporation is not in any manner affected by the mere change in name. It 
continues to possess the same rights and will be subject to the same obligations as 
before the change of the name, which implies therefore that if it has power to 
execute a decree in its old name, it has gota right even after the change of 
the name to execute the decree in the new name. Even if the proceedings were 
initiated by or against it in its fermer name, the fact that the alteration in the 
name was not brought to the notice of the Court would not in any manner render 
those proceedings defective or irregular. The third part of the sub-section is a 
permissive one, and is intended to provide for the continuance of the proceedings 
initiated in its former name against the company, by its new name. It does not 
imply that so far as proceedings initiated by the company in its former name are 
concerned they could not be continued in the new name. We are unable to read 
any such prohibition in the latter part of the sub-section, as was contended for on 
behalf of the appellant. Notwithstanding the alteration in the name the company 
continues its legal status as before, and the mere change in the name would not, 
in' any manner, affect its constitution. The view taken therefore by the lower 
Court is, in our opinion, correct. 


* Learned Advocate for the appellant also attempted to argue that when he 
made an endeavour in the trial Court to establish that there was a change in the 
constitution of the company, and that it was altogether a different legal entity 
from the former company, he was not given an opportunity by the lower Court. 
For this, we find no justification either in the order of the lower Court or in the 
grounds of appeal filed in this Court. There is not even an affidavit by the appel- 
lant to substantiate such a plea. The contention must therefore be overruled. 


The decision of the lower Court is confirmed and the appeal is dismissed with 
costs. ž 


R.M. TEE Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mkr. P. V. RAJAMANNAR, Ghief Justice AND Mr. Justice Soma- 
SUNDARAM. z 


M. D. Krishnamurthy, Director, T.U.C.S., Triplicane, 

Madras -. Appellant* 
` v. 
The Deputy Registrar of Co-operative Societies, Madras Q : 
` and others -. Respondents. 


Madras Co-operative Societies Act (VI of 1932)—Rules under—Rules 27 (x) (e) and (2) (¢)\—Scope of 
“ Becomss a near relation ’—Explained. t 


. Where on the date on which a person was elected as a Director of a Co-operative Society a 
near relation of his was an employee of the Society sub-rule (2) of rule 27 of the Rules framed 
under the Madras Co-operative Societies Act could have no application. As the relationship 
existed even at the time of the election it cannot be said that the director becomes a near relation of 
a paid employee of the society. 





-* L.P.A. No. 307 of 1952. > ryth Januayy, 3944. 
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Election Commission v. Venkata Rao, (1953) 1 M.L.J. 702 : 1953 S.C.J. 293 : 1953 S.C.R. 1144 
(S.C.), followed. axe 

(1952) 2 M.L.J. 868, reversed. i $ 

(Other provisions in the rules to set aside an election in such circumstances pointed out.) 


Appeal under Clause 15 of the Letters Patent against the order of the Hon’ble 

Mr. Justice Subba Rao!, dated goth August, 1952 and made in W.P. No. 319 of 

1952, a petition presented to the High Court under Article 226 of the Constitution 

India for issue of a writ of certiorari calling for the records relating to the order 

in R.C. No. 37540 of 1951-C, dated 15th April, 1952, on the file of the Deputy 

Registrar of Co-operative Societies, Chepauk, Madras and for quashing the order 
made thereunder. 


S. Ramachandra Ayyar for Appellant. j 


The Advocate-General (V. K. Tiruvenkatachari) with M. Ismail for Special 
Government Pleader, Madras (V. V. Raghavan) for Respondents. 


The Judgment of the Court was delivered by . 

Rajamannar, C.7.—This is an appeal against the judgment of Subba Rao, J.; 
on a petition under Article 226 of the Constitution by the appellant before us for 
the issue of a writ of certiorari calling for the records relating to the order of the 
Deputy Registrar of Co-operative Societies, Chepauk, Madras, dated 15th April, 
1952 and to quash the said order. The appellant was elected director of the Tripli- 
cane Urban Co-operative Society, Limited, in or about February 1951. On 24th 
January, 1952, the Deputy Registrar of Co-operative Societies addressed a letter 
to the President of the Society stating that it had been brought to his notice that the 
appellant was a near relation of a clerk or inspector of the Society, namely, on¢ 
V. R. Rajagopala Ayyar and that under rule 27 (1) (¢) and rule 27 (2) (¢) 
of the Rules framed under the Madras Co-operative Societies Act, he had ceased 
to hold office, and called upon the President to arrange to get another person elected 
in place of the appellant. There was correspondence consequent on this communi- 
cation from the Deputy Registrar, and eventually on 26th March, 1952, the Deputy 
Registrar passed proceedings requesting the appellant to show cause why he should 
not be removed from the Board of Directors on the ground that he’ wasa near 
relation of a paid employee, under rule 27 (1) (e) of the Rules. In reply to 
these proceedings, the appellant submitted that though it was true that Rajagopala 
Ayyar was related to him as his wife’s sister’s husband, he had been an employee 
of the society for over 25 years and that as the election had been held long ago, 
the said rule would not apply to his case. The Deputy Registrar, however, passed 
an order on 15th April, 1952, holding that the appellant will cease to be a director 
of the Triplicane Co-operative Society”. The basis of this order, to quote his own 
words, is as follows :— 

“Thus at the time of election he was disqualified under rule 27 (1) (e) for membership in the 
committee. As Sri V. R. Rajagopalan and the director Sri M. D. se eaten ae of 
sisters they are considered near relations as per list of near relations given under rule 27 of the rules. 
Sri M. D. Krishnamurthy is disqualified to be a director under rule 27 (1) (e) of the rules on account 
of his being a near relation of a paid employee.” 

‘It is to quash this order that the appellant filed the petition under Article 226 
of the Constitution. The learned Judge, Subba Rao, J., dismissed the application. 
Hence the appeal. ' 


It is not necessary for us to deal with the several points which appear to have 
been raised before Subba Rao, J., and are dealt with by him, as we are clearly of 
opinion that the appeal should be allowed and the appellant ted the relief 
sought by him, on a short ground. Rule 27 (1) (e) in so far as it is material 
runs as follows, :— : : ae 

“No n shall be eligible for appointment as a member of the committee of any-society;if 
: È PE (¢) isa a olden dap paid employee of the society provided that if RA eeii 





Soa sar aa 
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arises whether the person is or is not a relation of a pad employee of the society the question 
shall be referred to the Registrar, for decision.” 

To understand the scope of this provision, it is useful to refer to sub-rule (2) (e) of 
this rule, which runs as follows :— 


- ‘A member of the committee of any society shall cease to hold his office as such, if he becomes 
a near relation of a paid employee of the society.” 

_ It is common ground that on the date on which the appellant’ was aoa 
director that is, in February, 1951, Rajagopala Ayyar was an employee of the society. 

It is obvious, therefore, that cule’ (2) could have no application. If authority were 
needed for the interpretation of the term “ becomes ” in rule (2) (e), we need aly 
refer to the decision of the Supreme Court of India in Election Commission, 

Saka Venkata Rao? dealing with a similar provision contained in Article 190 (3) 
of the Constitution. The learned Chief Justice of India observed : 

“Not only do the words ‘ becomes subject’ in Article 190 (3) and ‘ has become subject? in 
Article 192 (1) indicate a change in the position of the member after he was elected but the provision 
that his seat is to become thereupon vacant,thatis to say, the seat which the member was filli 
theretofore becomes vacant on becoming disqualified, further reinforces the view that the Article 
contemplates only a sitting member incurring the disability while so sitting.” 

As the relationship existed’ even at the time of the election of the appellant, 
it cannot be said that the appellant “ becomes a near relation of a paid employee 
of the society”. It follows that the Deputy Registrar had no power to declare that 
the appellant had ceased to be a director of the society. 


There are provisions both in the rules framed under the Act as well as in the 
rules framed by the society itself which indicate the procedure for setting aside an 
election inter alia on the ground that the person elected was under any of the dis- 
qualifications set out in rule 27 (1). It is not suggested that there was any 
proceeding in accordance with such procedure. Indeed, the election had taken 
place long before the proceedings started. 


The order of the Deputy Registrar, passed on 1 5th April, 1952, was without 
ee and it must be, and is hereby, quashed. ~- No order as to costs here and 
Subba Rao, J. 


R.M. —- Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE PANCHAPAKESA AYYAR. f 
Bommisetty Ramayamma .. Petitioner. * 
Civil Procedure Code (V of 1908), Order 33, rule 1 and section 115—Reyection of petition for PR 


sus as pauper and subsequent rejection of the plaint for non-payment of the proper court-fee within time—. 
against order rejecting petition for leave to sue as pauper—Sustainability. 
Where after a petition for leave to sue as pau iper is rejected the petitioner waits till the time granted 


for paying the additional court-fees expires and the plaint is rejected, he cannot afterwards file a revi- 
sion petition against the order rejecting his petition for leave to sue as a pauper, as his remedy then 


` 


is only an ‘appeal against the decree rejecting the plaint. 

Satyanarayanacharyulu v. Ramalingam, (1951) 2 M.L.J. 74 (F.B.), applied. 

Petition sought to be presented under section 115 of the Civil Procedure Code 
(V of 1908) praying that the High Court will be pleased to revise the order of 
the Court of the Subordinate Judge of Bapatla, dated 2oth August, 1953 and made 
in O.P. No. 57 of 1951. 


A. V. Krishna Rao for Petitioner. 


The Court made the following 


Orpver.—The office has objected to the maihtainability of the C.R.P. sight 
to be filed by the petitioner. I have heard the petitioner’s counsel. The facts 


2 





1v (1953) 1 M.L.J. 702 : (1953) S.C.J. 293 : 1953 S.C.R. 1144 (S.C.). 


~ ¥B5.LR. No. 57630 of 1953. ~~ ~ 4th February, 1954. 
(C.R.P. No. of 1953 sought to-be presented to the High Court.) 
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are rather curious. The petitioner filed O.P. No. 57 of .1951 oñ the file of the 
Sub-Court, Bapatla, under Order 33; rule 1, Civil Procedure Code, for leave 
to sue. as a pauper. Her petition was rejected on 6th August, 1953 and she 
was directed to pay court-fee due on the plaint, and ten days’ time was fixed for 
it. She failed to pay the court-fee within the time fixed, and the pauper plaint 
was rejected on goth August, 1953. She has now filed a C.R.P. against the 
order, dated 6th August, 1953, reftising leave to file the suit in forma pauperis, but, 
unfortunately, only after the later order, dated goth August, 1953, rejecting the 
pauper plaint. 


A Full Bench of this Court, to which I too was a party, has held in Satyanarayana- 
charyulu v. Ramalingam? (the ruling relied on by the office) that where a plaint, on 
‘which additional court-fee is required to be paid, is rejected under Order 7, rule 11, 
‘Civil Procedure Code, for default of payment of the additional court-fee, within 
the time granted, the remedy of the plaintiff is to file an appeal against the order 
rejecting the plaint, which is a decree under section 2 (2), Civil Procedure Code 
and not to file a revision against the order requiring the payment of the additional 
court-fee, and if the plaintiff wants.to file such a revision, he should do so before 
the plaint is rejected ; and that if he waits till the rejection of the plaint, his remed 
lies only in filing an appeal and not in filing a revision petition. The Full Ben 
‘decision will apply to the rejection of the plaint of a would-be pauper also, as in this 
case. Any party who is aggrieved by an order calling for an additional court-fee, 
should at once take a’ copy of that order and file a revision petition and get a stay, 
if he does not want to pay the additional court-fee and only wants time to file a 
revision petition against that order. If he waits till the time granted for paying 
the additional court-fee expires and the plaint is rejected, and does not even request 
the Court before the plaint is rejected to grant him time for getting copies to file 4 
®evision petition in which case the Court will certainly grant a reasonable time, 
he cannot afterwards file a revision petition, as his remedy then is only an appeal. 
In this case, it seems to me that the petitioner, on being refused leave to sue as a 
pe hoped to pay the court-fee due, and did not want to file a revision petition. 

ving failed to pay it, the pauper plaint was rejected. Then, as an after-thought, 
this revision petition against the earlier order has been filed by this petitioner. 


I am not impressed with the petitioner’s counsels argument that a would-be 
pauper, who has to pay additional court-fee, stands on a better footing than an 
ori non-pauper, who has to pay additional court-fee. Once a man is refused 
to be treated as a pauper, by an order of Court, he at once becomes a declared 
non-pauper, and I cannotsee any distinction after such refusal between the would-be 
pauper and an original non-pauper. In the case of pauper, he is, under the law, 
required to affix a 8-anna court-fee stamp to his pauper petition, and, when he is 

ed to be treated as pauper, he is given credit for this eight annas and asked 
to pay the deficit of the court-fee due on the plaint. 


It used to be the practice in oldeh days for some non-paupers also to file plaints, 
requiring stamps of Rs. 100, Rs. 200, etc., with one-rupee or half-rupee stamps, 
and pray for time to pay the deficit. That evil practice, which might result in 
blackmailing the other side by holding a Damocles Sword over it, has been practi- 
‘cally put a stop to by circulars of this Court. But, it is obvious that in those cases 
also, the deficit court-fees will be very great, and, if not paid, the plaints will have 
to be rejected just as in the cases of people like the petitioner. So, there can be 
no difference on this ground also between would-be paupers and original non- 
paupers. ` : 


The Civil Revision Petition is incompetent and cannot bè allowed to be filed. 
“It is rejected. i ' ao 
KS. __ Petition rgected, 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


Prisenr :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice N. RAJA- 
GOPALA AYYANGAR. : . 


Gudur Ramakrishna Reddi .. Appellant? 
v. 
Minor Munirathnammal and another .. Respondents. 

Limitation Act (IX of 1908), section 20 (2)—‘ Reñt’—Meaning of — Land’—If includes house or 
house-site. 

The word ‘rent’ in section 20 (2) of the Limitation Act must be construed as ejusdem generis. 
with ‘ produce’ and from such a reading it would follow that ‘land’ in that sub-section would only 
refer to cultivable land and would not include either a house or even the site on which a house 
might have been built. 

Appeal against the decree of the District Court of Chingleput in Appeal Suit 
No. 188 of 1948 preferred against the decree of the Court of the District Munsiff 
of Trivellore in Original Suit No. 375 of 1947. 


D. A. Krishna Variar for Appellant. 
M. Natesan for Respondents. 
The Judgment of the Court was delivered by 


Rajamannar, C.7.—This second ap arises out of a suit instituted on 24th 
September, 1947, by the appellant for the recovery of money alleged to be due under 
a mo e-deed, dated 12th May, 1953, executed by one Kannammal, the deceased 
mother of the rst defendant and wife of the 2nd defendant, in favour of the deceased 
father of the plaintiff. The only question with which we are now concerned is 
whether the suit brought more than 12 years after the date of the mortgage is saved 
from the bar of limitation under section 20 (2) of the Limitation Act by reason of 
the fact that the mortgagee was put in possession of the mortgaged property. The 
property mortgaged is a house. There is a stipulation in the mortgage-deed._ that 
the rent from the house should be adjusted towards the interest due and payable 
on the mortgage. Both the Courts have held that the suit is barred by limitation, 
because section 20°(2) would not be of any assistance to the plaintiff. That sub- 
section runs thus : 

“ Where mortgaged land is in the possession of the mortgagee the receipt of the rent or produce 

of such land shall be deemed a payment for the purpose of sub-section (1).” 
And under sub-section (1), the effect of payment of interest as such would give 
rise to a fresh period of limitation from the time of such payment. The ground 
on which the Courts below have held that the plaintiff will not be entitled to the 
benefit of section 20 (2) of the Limitation Act is that the property mortgaged is not 
land but is a house. The question is whether the expression ‘mortgaged land’ 
in that provision would include a ‘ house.’ . 


No direct authority -of this Court or of any other Court has been brought to 
our notice in which this question is discussed. Learned Counsel for the plaintiff 
appellant cited to us the decision in Manekchand Bharmappa v. Rachappa Virsangappa* 
in which section 20 (2) was applied, and that case related to the mortgage of a shop. 
But it is evident from the judgment in that case that the point which now falls for 
determination was not before the learned Judges. They appear to have assumed 
that shop would be comprised in the expression ‘land.’ This decision cannot 
obviously serve as a precedent. i 

Mr. D. A. Krishna Variar, learned counsel for the appellant, invited our atten- 
tion to‘ certain decisions of the Punjab Chief Court and. the Lahore High Court 
in which, the learned Judges construed the term ‘ land’ occurring in Article 125 of 
the Limitation Act as including a ‘ house,’ or at any rate, the site on which a house 





- “# Sécond Appeal No. 13922 of rggg.° 0 roth December, 1953- 
re DLR. (1952) Bom. 534. 
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was situated ; viz. Amir Begam v. Hussain Bibi1, Ralya'Ram v. Sher Singh*, Soman Singh 
v. Uttam Chand?, There is, however, one decision of the same Chief Court taking 
a contrary view in Deo Raj v. Shiv Ramt. We do not think it proper to take into 
consideration any of these decisions which were concerned with a construction of 
Article 125. It is true that the word ‘ land’ occurs in that Article. It also occurs 
in Article 130. Other articles, however, refer to “immovable property,” viz., 
Articles 39, 109, 111, 132, 134, etc. We do not think it safe to draw any analogy 
between these Articles and the provision contained in section 20 (2) in the main 
body of the Act as regards the interpretation of the word ‘land’ as different 
considerations might be applicable according to the context of the several provisions. 


Mr. M. Natesan, Counsel for the respondents, relied upon the history of this 
provision, that is, of section 20 (2), as throwing light on the proper interpretation 
of the word ‘land.’ We agree with him that it does. In the Limitation Act of 
1859 there was no provision corresponding to section 20 of the present Act of 1908. 
A part-payment of principal or payment of interest did not then have the effect of 
Aa Erh the period of limitation. In Act IX of 1871, the corresponding provi- 

sion was section 21. That section, however, did not contain any provision such as 
is contained in section 20 (2). It was in the subsequent Act of 1877 that for the 
first time a provision corresponding to section 20 (2) of the present Act was inserted, 
but with a difference. The provision in that Act ran thus : 

“Where mo ed land is in the possession of the mortgagee, the receipt of the produce of such 
land shall be deemed to be a payment for the purpose of this section ”. 

Obviously, this provision contemplated only land, that is to say, land which was 
capable of cultivation and yielding ‘ produce.’ In Ummer Kutti v. Abdul Kadar® 
the question arose whether when agricultural land was mortgaged with possession, 
and the mortgagor took a lease of the land back from the mortgagee, and paid rent 
under the lease, the mortgagee would be entitled to the benefit of the provision 
oe the period of limitation by reason of the receipt of rent. It was held 
‘by this Court that as the law stood the receipt of rent would not fall within this 
“provision. The learned Judges observed : 

“It is pleaded the suit is barred by limitation, to which the plaian replies that the receipt 
of rent was in fact a payment of interest, and that from the date of the payment of rent a new period 
of limitation is given for the recovery of the debt. Under the present law this may be so if it be 
held that payment of rent by the mortgagor is such a receipt of produce in virtue of usufructuary 
mortgage as is to be deemed equivalent to a payment of interest. But this provision is not to be found 
in Act (IX of 1871) and although if the payment of rent had as part of the original agreement or other- 
wise been agreed on as provision for the interest in the debt, we might have held it fellwith in the 
narrower terms of Act dx of 1871), yet, in the circumstances of the present case, it is impossible in 
our judgment, to hold that the payment of rent under an agreement entirely independent of the 
original mortgage, can be regarded as a payment of interest as such ”, 

It was evidently to remedy this anomalous position that in the present Act, 
section 20 (2), receipt of rent was also included as amounting to a payment for the 
purpose of section 20 (1). Vide Whiteley Stokes’ Anglo-Indian Codes, Vol. II, page 
g50. It appears to us, therefore, that the word ‘rent’ in section 20 (2) must be 
construed ejusdem generis with ‘ produce,’ and from such a rgading it would follow that 
‘land’ in that sub-section would only refer to cultivable land and would not include 
either a house or even the site on which a house might have been built. It is 
not for us to speculate as to why the mortgagee is not given the benefit of the 
extended period of limitation when he is put in possession of a house and not of land. 
We have only to construe the language of the provision as it is. 
. This construction which we have now adopted is also the construction which 
would follow from attaching a literal meaning to the word ‘land’ which in its 
ordinary connotation does not comprise a building. 

We therefore agree with the Courts below and dismiss this second appeal 
with costs. 


R.M. eas Appeal dismissed. 
~I. (1920) 58.1.C. 393. --- = =- ---- <- =. {1914} 25° LG. VAA E R or 
2. (1888) 5 I.C. 842. POPAS 5- (1880) I.L.R. 2 Mad. 165. 
3. (1919) 55 I.C. 924: ILL.R. 1 Lak. 6g. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
"RAMA AYYAR. . 
Ramaswami Chettiar Í .. Appellani* 

i D. _ ‘i 
Karuppayya Thevar .. Respondent. 

Madras Agriculturists’ Religf Act (IV of 1938), Section g-A—Scope of. 

‘Section g-A of the Madras Agriculturists’ Relief Act confers a right on the mortgagors to have’ 
usufructuary mortgages scaled down in the manner mentioned in the section. An exemption to 
this rule is under sub-section (7) (ii) (a), where the equity of redemption has devolved by or through 
a transfer after goth September, 1937 and before goth January, 1948, from the original mortgagor or 
from a person deriving title from or through such mortgagor. The policy of the Act is to confer a 
right to have a scaling down of the,mortgage primarily on the mortgagors and to deny that relief 
to persons who have obtained transfers from the mortgagors during the period mentioned in the sub- 
section. In this context, the transferees must necessarily be persons other than the mortgagors. 
Where the transfer is from one mo or to another mortgagor, it would not be in accordance with 
the : policy of the section that it should be held to extinguish right to relief to which the mortgagor 
would be otherwise entitled. The object of the enactment is merely to deny relief to third persons 
who have acquired rights by transfer during this period for the obvious reason that in fixing the price, 
they would have taken into account the fall amount payable under the usufructuary mortgage, in 
accordance with the then state of the law. The section speaks of a transfer and on the well-accepted 
principle of construction that the singular includes the plural, the transfer from a mortgagor hit 

y the section is transfer from all the mortgagors, where there are more than one. The transfer of 
rights inter se among the mortgagors is not within sub-section (7) (ii) (a) of section g-A of the Act. 
Appeal against the order of the District Court of West Tanjore dated the 12th 
July, 1950, in A.S. No. 11 of 1950; preferred against the order of the Court of the 
District Munsiff of Pattukottai in E. A. No. 174 of 1949 in O.S. No. 48 of 1946. 


T. Krishna Rao for Appellant. 
M. S. Venkatarama Aiyar for Respondent. 


The Judgment of the Court was delivered by , 

. Venkatarama Aiyar, J.—This Civil Miscellaneous Second Appeal arises out of an 
application filed by the respondent under section g-A, and section 19 of the Madras 
Agriculturists’ Relief Act IV of 1938, for scaling down two usufructuary mortgages 
executed in favour of the appellant. The first of them was on 4th September, 1921, . 
and for a sum of Rs. 2,500. It was executed by the respondent and his brother, ` 
Velayutha Thevar, both being members of a joint undivided Hindu family. The 
second mortgage is dated 2gth November, 1932, and is for a sum of Rs. 200. On 
17th May, 1944, Velayutha Thevar executed a settlement deed, Ex. B-1, conveying 
his undivided half share in the joint family properties to one Ramanatha, the son 
of his brother, Karuppiah Thevar. Ramanatha was a minor on the date of the 
transaction and he was represented by his father Karuppiah Thevar as his guardian. 
‘The appellant filed O. S. No. 48 of 1946, on the file of the Court of the District 
Munsiff, Pattukottai, to enforce the mortgage, dated 4th September, 1921. The 
suit was decreed. Under the provisions of the Madras Agriculturists’ Relief Act 
as they stood at that time, the usufructuary mortgages were not liable 
to be scaled down. In 1948, the Act was amended by inserting section g-A, 
under which usufructuary mortgages also could be scaled down under ` the 
conditions set out therein. It is under this provision that the respondent filed 
E. A. No. 174 of 1949, for scaling down the two mortgages. That the respondent 
is entitled to have the debt scaled down in respect of his half share was not in dispute. 
“The point in controversy between, the parties was with reference to the share of 
Velayutha Thevar in the yaa ee properties. The contention of the appellant 
Ibefore the learned District Munsiff was that there had been partition between Vela- 
yutha Thevar and Karuppiah Thevar, that Velayutha Thevar had transferred his 
Interest in the properties to Ramanatha by Ex. B-1, and that therefore under the 
terms of section -9-A -(7) no relief could be granted in respect of that half share, 


A 





* Appeal Against Appellate Order No. 223 of 1950. i 4th November, 1953. 
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‘The learned District Munsiff held that there was a partition, and he accordingly 
‘granted relief to the respondent only in respect of his half share. There was an 
es by the respondent to the Court of the District Judge of West Tanjore, A.S. 

©. 11 of 1950. ‘The learned District Judge held that there was no partition between 
Velayutha Thevar and Karuppiah Thevar, and he further held that Ex. B-1 would 
„be void as being a gift by a coparcener of his interest in joint family properties. 
He accordingly decreed that the mortgages should be scaled down in respect of the 
entire interests of the mortgagors. It is against this decree that the present appeal 
has been filed. 


Two contentions have been raised before us on behalf of the appellant. One 
is that there was a partition between Velayutha Thevar and Karuppiah Thevar. 
In support of this contention reliance was placed on the recitals in two documents, 
Exs. B-6 and B-4. Ex. B-6 is a power-of-attorney, dated 22nd June, 1904, executed 
by Karuppiah Thevar for himself dnd on behalf of his minor son, Ramanatha, in 
favour of Velayutha Thevar. This document recites that the executants would be 
going to Ceylon and that Velayutha Thevar should be in management of the pro- 

ies during their absence. Velayutha is described as a mibkakta or divided 

rother in this document. Ex. B-4 is a release deed executed by a stranger, wherein 
it is recited that a particular plot fell to the share of Karuppiah. On these materials, 
it is argued for the appellant that it should be held that there was a division between 
Velayutha Thevar and Karuppiah Thevar. In the absence of direct evidence on 
the matter, the learned District Judge took the view that the recitals were not 
conclusive to establish a partition and that they were capable of explanation. 
We are unable to say that this is not a view which is possible on the facts of the case 
and as the question is one of fact there are no grounds for interfering with the 
‘same in second appeal. 


The second contention that is raised is that Ex. B-1 must be construed as an 
alienation of the joint family properties in favour of Ramanatha made with the 
‘consent of all the coparceners, and that such an alienation would in law be 
valid. It is argued that at the time of Ex. B-1 the joint family consisted 
of only three coparcerners ; one of them Velayutha Thevar was the grantor 
under Ex. B-r ; another of the coparceners, minor Ramanatha, was the 
‘grantee thereunder, and the third coparcerner, Karuppia Thevar, was the 
‘guardian of the minor grantee, and he must therefore be taken to have accepted 
the transaction. On these facts, it is argued that the settlement, Ex. B-1, 
must be upheld as a transfer made by one coparcener with the consent of all the 
other coparceners. Reliance is placed is support of this contention on the deci- 
sion of the Privy Council in Lakhmi Chand v. Anandi1. The facts of that case were 
that there were two brothers called Baldeo Sahai and Lakhmi Chand, who were 
members ofa joint family. Neither of them had male issue ; they had only daughters. 
‘On 5th July, 1915, both of them executed a joint will providing for the devolution 
‘of the properties in the manner set out therein. The will was duly registered. 
“Thereafter, on roth June, 1915, one of the executants of the will, Baldeo Singh, 
died leaving behind a widow, Anandi. She claimed the properties under the will 
and that was resisted by Lakhmi Chand. The point for decision before the 
Privy Council was as to the effect of this will on the rights of the parties. It was 
held that Lakhmi Chand who was a party to the transaction was bound by it, 
and that Anandi’s rights could not be disputed by him. The contention of Mr. 
T. Krishna Rao, the learned advocate for the appellant, is that if a a i of joint 
family properties made by two brothers could be upheld on the basis of their consent, 
the gift under Ex. B-1, in favour of Ramanatha should also be upheld on the basis 
-of the consent of all the coparceners. We are of opinion that the decision in Lakhmi 
‘Chand v. Anandit, has no “application to` the facts of this case. There, the co- 
Pparcenary consisted of only two members, and the question was as to what effect 
‘should be given to their will. In Vitla Butten v. Yamenamma?, it was held by this 
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Court that a will made by a member of a joint Hindu family of his interest in thé 
property was not valid. This decision was approved by the Privy Council in 
Lakshman Dada Naik v. Ram Chandra Dada Naik*. These decisions were approved 
in Lakhmi Chand v. Anandt*, and it was held : “ The document in question caid not, 
however, operate as a will.” The Privy Council next proceeded to consider if 
the dispositions under the will could take effect as a family settlement. Relying 
upon the authority in Brijraj Singh v. Shshodan Singh3, it was held that though the 
document may fail as a testamentary disposition it might still be valid as representing 
a family arrangement, and that Lakhmi Chand who was a party to that arrange- 
ment could not be permitted to dispute the rights of Anandi claiming under another 
party to the settlement. This decision might be taken to have laid down twọ 
propositions : (1) that a will of joint family properties would be void even though 
it is made with the consent of all coparceners, and (2) that a family arrangement 
would be binding on the parties thereto and their representatives even though it 
might be embodied in a will which is inoperative. It is difficylt to see how this 
decision is of assistance to the appellant. So far as the first proposition is concerned 
it is, if anything against him. If we are to apply the analogy of a bequest to a 
gift, then it must be held that it could not be made even with the consent of all 
coparceners. Nor can Ex. B-1 be upheld as a family settlement because one of 
the parties to the settlement was a minor. The principle on which family settle- 
ments are upheld is that persons who solemnly agree to a settlement of rights on a 
particular basis are precluded from setting up any rights in opposition thereto. 
as against persons who are parties to that settlement or their representatives. But 
an essential condition for the enforcement of this principle is that the parties sought 
to be bound by the arrangement, should have the capacity to enter into it ; and as 
Ramanatha was a minor on that date, Ex. B-1, cannot be upheld as a valid family 
arrangement. It is argued for the appellant that as Ragupnial acted as the guardian 
of his minor son in Ex. B-1, it must be taken that he accepted it on his behalf and 
that that was sufficient consent. In Subbaramt Reddi v. Ramamma‘*, a Hindu father 
who was joint with his infant son bequeathed certain properties to his widow and 
it was found that as a provision for maintenance it was reasonable. It was neverthe- 
less held that the will was void because the father was not competent to dispose of 
joint family properties by will. The question then arose for decision whether the 
acest could be Laas on the basis of the consent of the coparceners, the father 
consenting on behalf of his minor son. The Court held that the father could not 
bind his son by his consent and that the disposition could not be upheld on that 
footing. Reference was then made to the decision of this Court in Patrachariar v. 
Srintvasachariar®, where a bequest in favour of a daughter had been upheld: 
on the ground that it was reasonable in extent and that the relations of the minor 
coparcener had agreed to it. It was observed that none of the authorities referred 
to in Subbarami Reddi v. Ramamma*, were placed before the Judge who decided 
Patrachariar v. Srinivasachariar®, and that the consent of the father would not render 
the bequest valid and that the minor son would not be bound by it. This decision- 
was réferred to in Lakhmi Chand v. Anandi*, If the principle of Subbarami Reddi v. 
Ramamma*, is to be applied to this case, it must be held that: the transaction could 
not be upheld on the footing that Karuppiah Thevar must be taken to have given 
his consent on behalf of Ramanatha. Mr. T. Krishna Rao argues that the 
disposition in Subbarami Reddi v. Ramamma*, was in favour of a third person, whereas 
here it is in favour of a coparcener, and that it would make a difference. We 
are unable to see why it should make a difference, whether the disposition is in 
favour of a stranger or a coparcener. On the other hand, in Subbamma v. Balasubba 
Reddi*, in which it was held by a Full Bench of this Court that there could be no 
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relinquishment by a coparcener of his share in favour of another eee there 
is the following statement of the law, bearing on the present queStion : 

“ The uishment by the one coparcener of his interest in the family estate in favour of 
the members of the coparcenery does not amount to an alienation ; it merely amounts to an extinc- 
tion of his interest in favour of the others. The gift of his interest to one of several other coparceners 
would not mean the extinction of that interest. It would mean an alienation of it. It is well-setiled 
law, that there cannot be such a gift i to a stranger and it is now clear that there cannot be a gift 
to a fellow coparcener, if the family is to remain undivided ” 

We are of opinion that these observations are apoltabie to the present case and 
that Ex. B-1 cannot be upheld as a valid alienation. 


There is another ground on which the appellant is bound to fail. ` Section g-A 
of the Madras Agriculturists’ Relief Act confers a right on the mortgagors to have 
usufructuary mortgages scaled down in the manner mentioned in the section. 
An exception to this rule is under sub-section (7) (ii) (a), where the equity of redemp- 
tion has devolved by or through a transfer after goth September, 1937, and before 
goth January, 1948, from the original mortgagor or from a person deriving title 

om or through such mortgagor. The policy of the Act is to confer a right to have 
a scaling down of the mortgage primarily on the mortgagors and to deny that relief 
to persons who have obtained transfers from the mortgagors during the period 
mentioned in the sub-section. In this context, the transferees must necessarily be 
persons other than the noon Where the transfer is from one mortgagor to 
another mortgagor, it woul t be in accordance with the policy of the section 
that it should be held to extinguish a right to relief to which the mortgagor would 
be otherwise entitled. The object of the enactment is merely to deny relief to third 
persons who have acquired rights by transfer during this period for the obvious 
reason that in fixing the price, they would have taken into account the full amount 
payable under the usufructuary mortgage, in accordance with the then state of the 

w. The section speaks of a transfer from the mortgagor, and on the well-accepted 
principle of construction that the singular includes the plural, the transfer from a 
mortgagor hit by the section is transfer from all the mortgagors, where there is more 
than one. The transfer of rights inter se among the mo ors is not within 
sub-section (7) (ii) (a). Therefore, even assuming that Velayutha Thevar, one of 
the mortgagors, transferred his interest to the co-mortgagor’s son, Ramanatha, 
under Ex. B-1, Ramanatha would not be a transferee from the mortgagor but 
would be a transferee only from one of the mortgagors. The mortgagors already 
‘being entitled to the property and any one of them being entitled to redeem, it 
will not be in accordance with sound principles of construction to hold that that 
right was lost because one of them has chosen to transfer his rights to the other. 


On both these grounds, this appeal fails and is dismissed with costs. 
R.M. —— ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicg SATYANARAYANA Rao AND MR. JUSTICE RAJAGOPALAN. 
.Nagappan Poosari and another .. Appellants* 
0. E 
Krishna Ayyar and another .. Respondents. 


Malabar Tenancy Act (XIV of 1930), Section 41—Deed of kanam—Saswatham tenure—Rent stipulated 
upos—Rent whether payable—Charge on property for arrears of rent—Holds good. 


In a suit by the plaintiffs (respondents) landlords to recover arrears of rent from the defendants 
‘(appeHants) on the basis of a saswathım tenure held with a stipulation in the deed that a certain num- 
ber of measures of paddy should be given in lieu of rent and the tenants (defendants). resisted the 
suit on various grounds, 


Held, (1) that the plaintiff was entitled to contract rate of rent and the plea of modification 
of the terms raised by defendants not having been raised in the lower court in their written statement 
ait could not be allowed at a later stage as it would set up a new case altogether whether the defen- 
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dants agreed to have services rendered to plaintiffs instead of rent in the shape of so many measures. 
of paddy. Therefore, the plaintiff was entitled to his rent as per the deed. iy ine 309 

2) That section 4 of the Malabar Tenancy Act would be applicable to the case and the 
plaintiff would be entitled to a charge over the property of tenancy for the arrears of rent. um «3 


Appeal against the Decree of the Court of the Subordinate Judge of South 
Malabar at Palghat, dated goth July, 1948, and passed in O., S. No. 82 of 1946. ; 


S. R. Subramania Aiyar and C. K. Viswanatha Aiyar for Appellants. 
CG. S. Swaminathan for Respondent. i 


The Judgment of the Court was delivered: by ; 

Satyanarayana Rao, 7.—Defendants 1 and 2 preferred this ‘appeal against the 
decision of the Subordinate Judge of Palghat granting a decree against them for 
arrears of rent with a charge on the suit properties. At the time of arguments of 
the appeal, however, the 1st appellant (1st defendant) alone appeared. ` , 


The plaintiff sued to recover Rs. 5,679-7-0 as arrears of rent due to him from 
the defendants and also prayed for sale of the tenancy rights of the defendants to 
discharge the said arrears. The properties in suit originally belonged in jenm 
to the Vadaseri tarwad. ‘The plaintiff, it is now common ground though there was 
dispute in the trial Court, represents the interest of the landlord in the properties. 

- The case for the plaintiff was that on gth March, 1953, under a document, copy 
of which is marked as Ex. A-6, saswatham tenure was created in favour of one Karatti 
Chinnan Goundan, with a stipulation that he should pay rent at the rate of 231 

aras of paddy per year. Defendants 1 and 2 by subsequent devolutions have now 
ome the owners of the tenancy right. It is unnecessary’ to go into the details 

of the devolutions of the property under which ultimately defendants 1 and 2 became 
the tenants. ‘The suit was resisted on all possible grounds in the trial'‘Court. Even 
the right of the plaintiff to sue was contested. But all those pleas are now out: of the 
case. The learned Subordinate Judge held that the plaintiff was the present 
landlord of the suit properties and was entitled to sue for rent, and that under 
the document Ex. A-6"which he held was admissible, the tenants were bound to 
pay rent at the rate of 231 paras of paddy per year ; he granted a decree for an 
amount which represents the market value of the paddy rent, for a period of 12° 
ears, but he disallowed interest on the same from the dates from which the arrears 
d accrued .due. He also gave a charge on the suit properties for the arrears of 
rent due. There is an appeal by the defendants and a memorandum of cross, 
objections: by the plaintiff. a y 


In the appeal it was argued that the basis of the finding of the learned Subordi- 
nate Judge regarding the rate of rent was the document, Ex. A-6, which, according 
to the appellants’ contention, should not have been admitted in evidence. If the 
document is admissible, it is undoubted that the -defendants held the lands on 
saswaiham tenure subject to a liability to pay rent at the rate of 231 paras of paddy. 
Ex. A-6 purports to be a copy of the original made in a book which contains copies 
of other documents. The copy, it is in evidence, was made by P.W. 1, who was the 
Head-clerk and cashier of the Vadaseri tarwad during the years-1921 to 1939. The 
plaintiffs attempted to secure the original by summoning the present karnavan of 
the Vadaseri tarwad but he was unsuccessful. The learned trial Judge, in view of 
the evidence of P.W. 1 who prepared the copy and compared it with the original 
admitted in evidence the copy of Ex. A-6. P.W. 1 gave evidence in a straight- - 
forward, manner and the learned trial Judge who had the advantage of seeing the 
witness in the witness-box accepted the testimony as true. -We see no reason to 
differ from his conclusion. It therefore follows that the plaintiff is entitled to the 
contract rate of rent of 231 paras of paddy rent as provided in Ex. A-6. 


The ease of the defendants, which is now attempted to be argued: but which 


was-not raised-in the-pleadings ur the trial Court is that this agreement was subse- 
quently modified by an oral arrangement, under which they were absolved, from the 
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obligation to pay rent altogether, in view of certain past services which they- 
rendered. As this-is a new case not raised in the trial Court and in the issues and 
not tried, we did not permit the learned counsel for the appellant to argue this. 
aspect of the matter. In order to establish this case, an application is made to admit 
certain documents as evidence in this Court. We see no reason to admit the 
documents as the defendant has not taken any steps to get the written statement 
amended and has not given any satisfactory explanation why he did not produce 
these documents in the trial Court and raise this question before it. The petition 
is therefore dismissed. It follows that the plaintiff is entitled to the rent claimed! 
according to the terms and stipulations contained in Ex. A-6. 
The more serious argument on behalf of the ‘appellants is that the plaintiff, in 
any event, is not entitled to a charge in respect of thé arrears that were claimed! 
in the suit. The learned trial Judge allowed the charge as such a charge was. 
recognised and conferred by the Malabar Tenancy Act, 1929 (section 41). The 
` argument on behalf of the appellants is that section 41 of the Act has no application’ 
to a saswatham tenure, as such a tenure is outside the purview of the Act. We are, 
however, unable to accept this argument. The Act applies to the whole of the: 
District of Malabar and section 2 contains certain exemptions. Saswatham tenure. 
is not one of those which are exempted from the Act. at is more, the definition. 
of ‘ rent’ in section 3 (u) of the Act applies to the paddy rent that is payable by the 
tenants to the landlord. The definition of ‘ tenant” also applies to permanent’ 
tenants as well as other tenants. There is no reason to hold that a saswatham tenure. 
is outside the provisions of the Act. It is no doubt true that some of the chapters 
relate to special tenures, e.g., Chapter IV deals with renewals. But in the case of” 
saswatham tenure which is a permanent lease no question of renewal arises and’ 
such provisions do not apply to a permanent tenure. But there is no reason for 
excluding the application of the oes provisions of the Act which are not incon- 
sistent with a saswatham tenure. Section 41 occurs in Chapter VII which is a 
chapter containing miscellaneous provisions applicable to tenants. Section 41 
, provides : i i 


- “ Renewal fees and arrears of michavaram or rent due to the landlord together with interest}. 
if any, payable on the same shall be a charge on the interest of the person from whom they are due - 
in the Boldin in respect of which they are due as at the'time of the creation of such interest, and 
sach charge shall have priority over all other charges on the same except the charge for the revenue 
and aay ies thereon payable to Government or to a local authority and made a charge thereon 
by any law for the time being in force.” : q : 


It applies, therefore,.not only to renewal fees and arrears of micha varam, thaí is, 
amount agreed by a kanomdar in a kanom deed to be paid periodically, in money- 
or in kind, or in both, to or on behalf of the jenmi, but also to rent due to the landlo d. 
As the defendants are tenants within the definition of a‘ tenant’ in the Act, and 
the amount agreed to be paid under the contract is an amount that is lawfully.- 
payable, by them to the landlord for use and occupation of the lands, the payment 
can aptly be described as ‘‘ rent” within the meaning of the said definition. The. 
mere fact that the tenure is a fixed or a permanent one would not'make the pro- 
visions of section 41 inapplicable to the tenure and to the payment that has to be 
made by the tenant to the landlord. Therefore, we have no hesitation in upholding 
the view taken by. the learned trial Judge that the plaintiff is entitled to the statutory- 
charge for rent under section 41 of the Act. 


These are the only points which are raised in the appeal, and we see no reabon 
to differ from the conclusions of the learned Subordinate Judge and the appeal ! 
must be dismissed with costs. 


The memorandum of cross-objections must also be dismissed with costs. In: 
the plaint it was claimed that there was a provision in the contract for the payment 
of interest on the paddy rent at 2 paras per 10. This contract the plaintiff was not- 
able to establish and that was the only ground on Which he went to Curt for trial’ 
for sustaining his claim for interest on the arrears from the dates from which the- 
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arrears accrued due. As he failed to establish the legal basis with which he came 
to Court, he is not entitled to interest on the arrears. We think therefore even on 
this point of view the trial Judge is correct. The memorandam of cross-objections 

is dismissed with costs. 
K.G. — Appeal and Cross-objections 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jusriog SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
Nagappan Poosari l ..  Petitioner* 
D. . 
Krishna Iyer and another ' _ .. Respondents. 


. Malabar Tenancy Act (XIV of 1930) as amended by Act (XXXIII of 1951), sections 54 and 55-—Inter- 
pretation of. x 
Under sub-section (3) of section 54 of the Malabar Tenancy Act (as amended by Act XX XIII 
of 1951) after the date of the contemplated notification, the trial of all the suits and proceedings 
stayed under the Madras Tenants and Ryots Protection Act, 1949, will have to be proceeded with 
from the stage which they had reached on the date when they were stayed and have to be decided in 
‘accordance with the provisions of the Malabar Tenancy Act as amended. Section 55 of the Act 
applies to suits, appeals and other proceedings which are not governed by section 54. But if suits, 
appeals and other p ings, not governed by section 54 were pending at the commencement of 
section 55 or were instituted after such commencement, to which suits or other proceedings the provi- 
sions of the Malabar Tenancy Act applied or were made applicable later on in respect of such subject- 
matter to which the proceedings related, they should stand stayed until the date referred to in sec- 
tion 54 (2), that is, the date of the notification and thereafter a such proceedings should be disposed 
of in accordance with section 54 (3) that is applying the provisions of the Malabar Tenancy Act,as 
amended. If section 54 applies to a suit, appeal or other proceeding, it is clear from the language 
of section 55 that that section cannot be invoked to stay such suit, appeal or other proceeding. In 
such cases the only course open to the tenant is to se rotection under the Madras Tenants and 
Ryots Protection Áct, 1949. But in cases not verned by the Madras Tenants and Ryots Protec- 
tion Act, 1949, but which are governed by the Malabar Tenancy Act with or without the amendment, 
recourse could be had only to section 55 in order to have the suits, appeals or other proceedings stayed . 


The expression ‘ governed ? in section 55 of the Act means that the rule laid down in section 54 
is applicable to the suit or proceedings and does not require that it should have been taken advantage 
of and stay obtained. If in fact the provisions of section 54 (2) governs a particular suit, appeal 
or proceeding whether the tenants took advantage of that provision or not, he is prevented from relying 
on section 55 of the Act for obtaining stay. There cannot be an automatic stay under section 55 in 


such cases. 
Decisions in C.M.P. No. 1056 of 1952 in C.R.P. No. 2066 of 1952 approved. 
Petition praying that in the circumstances stated in the affidavit filed therewith 


the High Court will be pleased to direct stay of cue of the Appeal No. 530 of 
1949, preferred to the High Court against the decree of the Court of the Subordi- 


nate Judge of South Malabar at Palghat, dated goth July, 1948, and passed in 
O.S. No. 82 of 1946. 

S. R. Subramania Aiyar for Petitioners. 

G. S. Swaminathan for 1st Respondent. 

The Order of the Court was made by 

Satyanarayana Rao, F.—This is an application under section 55 of the Malabar 
Tenancy (Amendment) Act 1951, (Act II of 1951) for stay of the hearing of 
the appeal A. S. No. 530 of 1949. 

Our learned brother Subba Rao, J., referred this application and appeal to a 
Bench for an authoritative decision on the interpretation of sections 54 and 55 of 
the Malabar Tenancy (Amendment) Act, 1951 (Act XXXIII of 1951). i 

The appeal by the defendants arises out of a suit filed by the respondent for 
recovery of rent by sale of the defendants’ rights in the properties mentioned in the 
schedule attached to the plaint. The suit was decreed by the trial Court for a 
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“stim of Rs. 2,208-15-4. and proportionate costs together with interest, and:a' period 6f 
=3“moriths was given for payment. The decree proyided that, if the amount was 
“not paid within the time fixed the tenancy rights of the defendants in: the- plaint 
‘schedule properties should be sold and the proceeds applied in discharge of the 
<above-debt. The defendants are the appellants and the present application is by 
“the rst defendant. a : 


ar 


Hi The suit was instituted on 12th December, 1946, and the written statements 
;were filed in March, 1947, by the 1st and and defendants. At that time the’Madras 
. Tenants and Ryots Protection Act, 1946 (Act XVII of 1946) was in-force. Under 
‘section 4 of that Act power was given to stay suits and proceedings for eviction of 


r 


‘tenants and also suits or proceedings in which the sale of the holding of a tenant 


,or ryot for recovery of rent was claimed, whether the suit was pending at the com- 
mencement of the Act or was instituted thereafter. The defendants’ tenants made 
no attempt to take advantage, of these provisions as apparently they did not wish 
tọ comply with the requirements of that Act by depositing the rent. -The suit was 
. therefore tried’and a decree was passed. - The Madras Tenants and Ryots Proteé- 
„tion Act, 1946; continued in force for a period of 2 years in the first instance-and 

:,power was conferred on the Provincial Government to extend the life of the Act for - 
f er period or periods not exceeding two years in the aggregate. After the 

- ¿expiry of the period, the Madras Tenants and Ryots Protection Act, 1949 (Act 

“XXIV of 1949) was passed, continuing the benefits of the previous Act to the 

„tenants. The appeal in this Court was-filed on 23rd March, 1949 ò the decree in 

„the suit was passed on goth July, 1948. Act XXIV of 1949 continued in force 

„till 7th Ottober, 1953, and the period was further extended by a notification till 

“6th October, 1954, so that the Madras Tenants and Ryots Protection Act, 1949 

‘continues in force at the present time. The Malabar Tenancy Act, 1929 {Act 

UXIV of 1930) was radically amended by the Malabar Tenancy (Amendment) Act, 
1951 (Act XX XIII of 1951). Though the Act received the assent of the President 

:on 18th October, 1951, and was published in the Fort St. George Gazette on 23rd 

*October, 1951, under section 1 (3) of that Act, only sections 48, 49, 51, 54 and 55 

came into force immediately and it was provided by section 1 (3) that the rest of 

the Act shall come into force on such date as the State Government may, by 

‘notification in the Fort*St. George Gazette, appoint. No notification has yet been 
issued, i : ro Ta Maa f 


~ 


. ' There are two sections which are relevant for the purpose of the present dis- 
‘cussion. By the time the Amending Act of 1951, came into force some of the suits 
‘and other proceedings were stayed by Courts under the provisions of the Madras 
"Tenants and Ryots Protection Acts. Section 54 (1) of the Act of 1951 extended the 
, -provisions of the Madras Tenants and Ryots Protection Act, 1949, to tenants in the 
‘Gudalur taluk of the Nilgiri District and to tenants in the villages in the South Kanara 
: District specified in the schedule to the Act. Sub-section (2) of that section laid 
-down i. .- - ; . 

‘“ The Madras Tenants and Ryots Protection Act, 1949, in so far as it applies to tenants in the 
‘district of Malabar and in the other areas referred to in sub-section (1) shall stand-repealed with effect 
-from such date as the State Government may, by notification in the Fort St. George. Gazette, appoint.” . 
-It is common ground that till now the notification contemplated by this sub-section 

has not been issued. Under sub-section (3) of section 54,'after the date of the con- 
templated notification, the trial of all the suits and proceedings stayed under the 
Madras Tenants and Ryots Protection Act, 1949, will have to, be proceeded with 
‘from the stage which they had reached on the date when they were stayed and 
have to be decided in accordance with the provisions of the Malabar Tenancy 
-Act, 1929, as amended by the Amending Act A e ` Section 55 is in these terms : 

“All suits, appeals and other proceedings not governed by the preceding section which are pending 
at the commencement of this section or which may be instituted after such commencement, shall, 
-if the provisions of the Malabar eit Act, 1929, are in force or may be brought into force in 
respect of the subject-matter, to which the suits, appeals or other roceedings relate stand stayed 


until the date referred to in section 54, sub-section (2), and sh thereafter, be disposed of in 
-accordance with sub-section (3) of that section, including the provisos thereto.” ° 


7I 
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Section 55 applies, as is clear from its language, to suits, appeals and other pro- 
ceedings, Sk are not governed by the preceding section 54. But if suits, appeals 
and thier proceedings, not governed by section 54 were pending at the commence- 
ment of section 55 or were instituted after such commencement, to which suits the 
provisions of the Malabar Tenancy Act, 1929, applied or were made applicable 
later on in respect of such subject-matter to which the suits, appeals or other pro- 
ceedings related, they should stand stayed until the date referred to in section 54 £: 
that is, the date of the notification and thereafter all such suits, appeals and other 
proceedings also should be disposed of in accordance with sub-section (3) of section 
54, t.¢., applying the provisions of the Malabar Tenancy Act, 1929, as amended, by 
the Amends Act, 1951. Ifsection 54 applies to a suit, appeal or other proceeding, 
it is clear from the language of section 55, that that section cannot be invoked 
to stay such suit, appeal or other proceedings. In such a case the only course open 
to the tenant is to seek protection under the Madras Tenants and Ryots Protection 
Act, 1949. But in cases not governed by the Madras Tenants and Ryots Protection 
Act, 1949, but which are governed by the Malabar Tenancy Act, 1929, with or 
without the amendment, recourse could be had only to section 55 im order to have 
the suits, appeals or other proceedings stayed. The present case is one to which 
undoubtedly the Madras Tenants and Ryots Protection Acts of 1946 and 1949 
applied and the defendants never invoked the provisions of those Acts to get a stay 
of either the trial of the suit or of the appeal here for the reason that the conditions 
of stay under those Acts are more stringent in that they require a certain amount 
to be deposited as a condition for obtaining stay and also for continuation of the 
stay. It is contended before us, with some insistance, that if, in fact, the provisions 
of those Acts were not invoked, it would be open to the tenants to rely on the pro- 
visions of section 55 to obtain stay of the proceedings without subjecting himself 
to any conditions, We are unable to agree with this contention for the reason 
that the language of section 55 shows that it applies only to appeals and other 
proceedings not governed by section 54. The expression ‘‘ governed ” means that 
the rule laid down in section 54 is applicable to the suit or proceedings and does 
not require that it should have been taken advantage of and stay obtained. In 
other words, the contention was that if the proceedings were stayed under the 
Madras Tenants and Ryots Protection Acts of 1946 or 1949, then alone the exclusion 
under section 55 will apply, is., the exclusion of section 54 (2); but if 
the suits were not stayed under the Madras Tenants and Ryots Protection 
Acts of 1946 and 1949 or recourse was not had to the provision for obtaini 
stay, it would be open to the tenant to rely cn section 55. We are unable to 
accept such a narrow construction of section 55, as in our opinion the language 
of section 55 is clear. If in fact the provision of section 54 (2) governs a 
particular suit, appeal or proceeding, whether the tenant took advantage of that 
provision or not, he is prevented from relying on section 55 for obtaining stay of the 
suit, appeal or other proceeding. We therefore think that the contention of the 
applicant, that there should be automatic stay under section 55, must be repelled. 
Our attention was drawn to a decision of our learned brother Ramaswami, J., 
in C.M.P. No. 1056 of 1952, in C. R. P. No. 2066 of 1951. We are in entire agree- 
ment with the conclusion of the learned Judge. 


For these reasons we have no hesitation in dismissing the application for sta 
under section 55 of the Malabar Tenancy (Amendment) Act, 1951 (Act XXXII 
«of 1951). No order as to costs on this application. 

R.M. Petition dismissed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS, 
Present :—Mnr. Justice GOVINDA MENON. 
P. B. Kalahasti Chetty .. Petitioner* 


a. ; 
The Commissioner of Police and others y .. Respondents. 

Madras Pawn Brokers Act (XXIII of 1943), Rule 15 (1}—Grant of licence under—Surtability of place 
of auction—Consideration of, by Licensing authority—Relevancy of. 

Sub-rule (1) of Rule 15 framed under the Pawn Brokers Act lays down that it is only a person 
approved by the Commissioner of Police in the City of Madras or the District Magistrate in the mofus- 
sal that shall conduct the auction of a pledged article. The emphasis is therefore on the suitabilsty of 
the person and not the stability of the place. Rule 15 (1) does not lay down that the Commissioner 
should approve of the place where the auction is to be held. But what bas to be approved is the indi- 
vidual who conducts the auction, Unlike in the case of licensing hotels, eating houses, and places 
of public resort, where what has to be decided is whether the locality or the site, where the institution 
is to be run conforms to certain requirements regarding public health, sanitation, etc., in case of 
an auctioneer what has to be considered is his suitability, such as reliability, character and 
other matters and not the suitability of the place where the auction is held. 

Reading rule 15 as a whole, there is nothing to show that the place of business of the auctioneer 
is an important factor for consideration. The action of the Commissioner of Police, in enquiring 
into the suitability of the building for conducting the auction before granting approval to the person 
amounts to a failure to exercise a jurisdiction vested in him by law. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus or any other appropriate writ, direction or order direct- 
ing the respondents herein to grant permission to the petitioner to carry on business 
as an auctioneer of pledged articles under the provisions of the Madras Pawn 
Brokers Act. 


O. Chinnappa Reddi for T. Venkatadri and K. Ramachandra Rao for Petitioner. 
The Special Government Pleader (V. V. Raghavan) on behalf of the respondents. 


The, Court made the following 

Orver.—On the 1st November, 1951, the petitioner applied to the Qom- 
missioner of Police, Madras City, for a licence to conduct the business in auction 
sale of pledged jewels, etc., with the mortgagees under the name and style of Bharat 
and Co., at premises No. 69, Perumal Mudali Street, Sowcarpet, Madras. In 
that application he stated that he is a landlord paying property tax of Rs. 1,147-14-0, 
to the Corporation of Madras. A reply was sent by the Commissioner on 19th 
December, 1951, stating that permission was refused as the premises was reported 
to be unsuitable. Again the petitioner filed another application wherein he stated 
that the premises is situated in a very busy locality which is in the heart and centre 
of the business in the city and is an ideal place for conducting transactions of the 
nature for which permission was asked for. Under the circumstances he prayed 
that the order refusing approval may be reviewed. ‘The reply to this letter dated 
gth April, 1952, is as follows : x 

“ Premises No. 69, Perumal Mudali Street, Sowcarpet, Madras, where auction sale of pledges 
is proposed to be held is found to be unsuitable for the purpose as the space available is inadequate. 
It is situated in a narrow lane, and is not easily accessible to'the public. I therefore do not see any 
reason to modify the orders passed in this office No. 37091/E-4/51 dated 19th December, 1951 ”. 


Not being satisfied with this reply, a further petition for reconsideration of the above 
order was put in. There various grounds are stated to the effect that the premises 
would be ideal for the conduct of such business. On the goth April, 1952, also 
another letter was sent. The reply of the Commissioner dated 2nd May, 1952, 
reiterated the fact that premises No. 69, Perumal Mudali Street, Sowcarpet, the 
first floor of which is sought to be used as the place for conducting auction, is small 
and very difficult for the public to reach. It is also stated that the staircase leading 
to it is very narrow, rendering free passage both way difficult. The Commissioner 





* Writ Petition No. 894 of 1952. 1oth December, 1953. 
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of Police therefore stated that there was no ground fog)réeconsidleration.’, But the 
Commissioner said that he had no objection for granting the-permission ‘provided 
the petitioner selected a suitable place with accommodation and free passage to the 
hall. By letter dated 7th May, 1952, the petitioner requested the Commissioner: 
of Police to inspect the hall to ascertain its suitability. The Commissioner’ accord- 
ingly. inspected. thę place and finally by order.dated 8th. July, 1952, he’; confirmed 
the original order stating that, permission cannot be granted. Further correspon- 
dence passed between tHe petitioner and the Commissioner of Police to which it is 
unnecessary to.refer at present. Ani appeal against the order of the Commissioner” 
was takeri to the Inspector-General of Police, who confirmed ‘the’ order ‘of the , 
Commissioner. ,The petitioner took up the matter with the State Government - a 
wherein also he was unsuccessful. He therefore comes up to'-this Court for the \ 
issue of a writ of certiorari on the'ground that the order refusińg him permission tog 
conduct the auction is without jurisdiction. . 


The. main argument of Mr. Chinnappa Reddi for the Heddon is that the! 
entire approach to the question by the authorities is from a wrong angle and that, 
they have not decided what really is the question for adjudication and such being 
the case, there hdd been a failure to exercise jurisdiction. It is under section 22 of: 
the Madras Pawn Brokers Act, 1943, Act (XXIII of 1943), that rules have been. 

ramed with respect to the regulation of auction of pawned or pledged articles. 

What the’ petitioner now wants is permission ‘to act as an auctioneer of things or 
articles which are the subject-matter of pledge or pawn under the Pawn Brokers, 
Act, 1943. Section 3 of the Act prohibits the continuance or carrying on of business: 
as a pawn broker at any place in the area to which the Act applies unless he-has; 
obtained a pawn broker’s licence under the Act: It is therefore clear that if a; 
licence is granted a pawn broker can carry on the business at any place in the area., 
Section 12, sub-section L as down that a pledge pawned for a sum exc 

ten rupees shall, when posed of by the pawn broker, be disposed of by sale, by 
auction and not otherwise, and the ate shall be conducted in accordance with 
such rules as may be prescribed. In these circumstances, the manner in which 
such sales have to be conducted are laid down gi the rules. Now we comè to rule 
15 which is in the following terms :— an 


- ‘Procedure in auction of pledges.—The following procedure shall be observed with felerence 
to the sale by public auction of pledges :— 


(1) The auctioneer to whom the sale of a pledge by auction is entrusted shall be a person 
approved by the Gommissioner of Police in the City of Madras or by the District Magistrate in the 
mufassal 

(2) The acutioncer shall cause all pledges to be exposed to public view. : 

(3) (i) The auctioneer shall Al print and publish a catalogue of the pledges tobe sold ` im 
auction with the following particulars :— 

" (a) The name, place of business and licence dente of the pawn ‘broker cgheetied ¢ 

{b)- date of loan ; 3 2 

(c) number of pledge in leige book ; ~ 1. 

(d)-full and detailed description: of the articles (weight to be noted in the case of jewels) ; 

(s) name and address of pawner.; and - 

(f) date, hour and-place of sale. - 

` ` , (ii) The printed catalogue referred to in sub-clause (è) shall be published i in the following: 
manner :— ~ 

(a) A copy shall be posed at the place of business of the pawn broker concerned. ~ -? 

(6) Copies shall be given to intending bidders. : 

(iii) The auctioneer shall send at least a week before the date fixed for sale— 


(a), two copies of the printed catalogue to the police station having jurisdiction ever the = 
premises where the auction is to be held, one copy for being posted on the notice board | of: the 
police station and another copy for record at that police station ; and 


(b} one -capy of the.printed_.catalogue _to the polices station. oF each ‘of th lies stations 
having jurisdiction over the place of the business of the pawn roker Sancenied or record at 
such police station. ` ae 


3 


i 


IJapr) KALAHASTI CHETRY,ota@OMMSNRs ;OP ROLIGE. (Govinda Menon, J.). 55% 


ea 


(iv) The auctio S senda copy of: the printed catalogue by registeredgpost to the 
pawner at least a week ponte ihe ‘date fixed” or’the™ ‘sale. 


KOJ The pledges-of- -each pawnbroker -in thé catalogue’ shall bé separate froin‘the pledges of a, 
any other pawn broker. Ge gene 


(p) -The auctioneer shall insert in some public newspaper dpproted by-th¢ eae 
of Police in the City of Madras or by the District Magistrate elsewhere, an S giving 
notice of the sale, and stating— . ars 


.\(a)--the’ pawn.broker’s name and place of business ; and ya ie 2 astra nu eaed 

(b) the months, in .wHichsthe\pledgps were’ pawned.,* ~~ 3° ee ee 

* (6f The ddvertisemént shall be inserted “on two several days -in the same newspaper, and 
the second advertisement shall be inserted at least’tén. clear days before the first day of sale. 


- (7) Where a pawnbroker bids at a sale, the auctioneer shall not take the bidding in any form’ 
6ther than that in which: he takes the bidding of dther persons at the same sale ; and the auctioneer’ 
6n knocking déwn any article to'a pawnbroker shall forthwith declare audibly | the name of the pawn’ 
broker as purchaser. Wea 


(8)’ The auctioneer shall, within’ fourteéh davs after’ the sale, deliver to the pawn broker ž 
topy of the catalogue, or of so’ ‘much thereof as'relates-to the pledges of that pawn. broker, filled up 
with the amounts for which the several pledges of that poe. broker were sold as well as the, 
charges for the sale of each of therh and authenticated by the signature of the auctioneer. ` mae) 


(9) The pawn broker shall , preserve every such catalogue for at least-three years after’ thé 

auction’ 
Suberile (1) of the, shove rule lays down that it is only a person approved by the! 
Commissioner of Police in the City of Madras or the District Magistrate in ‘the, 
mufassal that shall conduct the auction of a pledged article. The emphasis ix 
therefore on the suitability of the person and not the suitability of the place. Rule 
15 (1), does not lay down that the Commissioner should’ approve of the place where: 
the auction is to be held. But what has to be approved is the individual who,‘con;' 
ducts the-auction. Unlike in the case of licensing hotels, eating houses, and places, 
of such public resort, where what has to be decided is whether the locality or the 
site where the institution is to be run conforms to certain requirements regarding 
ublic ‘Health;: sanitation, etc., in the case of an auctioneer what has to be consiq 
Tedi is his suitability, such as ‘reliability, , character and other matters and not the. 
suitability of the place where the auction is held. For example if an insolvent, 
a known depredator, or a regular cheat, applies for approval for conducting busi- 
ness- as an auctioneer in a commodious building located-in a very: suitable locality 
for such purpose, what the Commissioner has to decide is not the suitability of the 
place, but the eligibility of the individual. The Commissioner will not be justified 
in granting permission to an undesirable person because the auction is to be held i 

a very suitable place. That this is the intention of the rule is made clear from other 
provisions also. Under sub-rule (3) (i) (a) the auctioneer shall print and publish 
a catalogue of the pledges to be sold in auction with particulars regarding the name, 
place of business and licence number of the pawn broker concerned. So what is 
contemplated is that at the time of the auction, the auctioneer shall publish the 

lace of businéss and the name and licence number of the pawn broker concerned, 

ub-rule (3) (i) (f) says that he shall publish the date, hour and place of sale. 
It does not say the place where the auctioneer carries on his business and there- 
fore if an auctioneer fixes a place other than his ordinary place of business he would 
not be contravening this provision of the rule. Then again in sub-clause (i) (a) 
it is stated that a copy of such printéd catalogue shall be posted at the place of 
business of the pawn broker. It does not say that it should be posted at the place.of 
business of the auctioneer. Reading rule 15 as a whole there is nothing to show that 
the place of business of the auctioneer is an important factor for consideration. It 
seems to me therefore that the Commissioner of Police, in enquiring into the suita- 
bility of the building ‘for conducting the auction before granting approval to the 
person, has failed to exercise a jurisdiction vested in him by law. I therefore 
quash the orders of the Commissioner of Police. and the appellate authorities and 
remand the application to the Commissioner of Police for reconsideration in the 
light of the fact that what he, has, to consider i is s the suitability of the person and hot 
that of. the place. _ i K ena 


ee R.M.:.. tae oe, ae = LELEN TA a Orders, quashed 


E 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. P. V. RaJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR, 


The Bharat Bank, Ltd., Madras .. Appellant* 
U. 
Kishinchand Chellaram . Respondent. 


Negotiable Instruments Act (XXVI of 1881), sections 85 (2) and 131—Scope of. 

Where in an action in conversion a defence is raised under section 131 of the Negotiable 
Instruments Act, the primary question for determination is whether in the matter of realisation of the 
cheque the collecting bank had acted without negligence. Negligence not merely at the stage of en- 
cashment but at the prior stages from the receipt of the cheque in question. The question whether 
the bank had acted with negligence in the opening of the account will, however, be relevant under 
section 191 to the extent that if the opening of the account and the deposit of the cheque are reall 
part of the scheme, as where the account itself is opened with the cheque in question or where it is 
put into the account so shortly after the opening of the account as to lead to the infercnce that it is 
part of it, then negligence in the matter of opening the account must be treated as negligence in 
the matter of the realisation of the cheque. There must be sufficient connection established between 
the opening of the account and the collection of the cheque before a defence under section 191 could 
be held to be barred. 


Where, on the evidence it was found that the bank was negligent in opening an account in the 
name of one M who had stolen the cheque sent by the defendant by post to his payee, without 
making any enquiry about the new customer, and the stolen cheque came to the possession of the 
bank as part of the opening of the account by M and the endorsements on the cheque are sufficiently 
suspicious to put the bank on enquiry, 

Held, that the bank had acted with negligence at all stages of the matter and they are not 
entitled to rely on section 131 in answer to the claim. The fact that the cheque is made payable to 
bearer does not exonerate the bank from examining the endorsements. Under section 85 (2) of the 
Act no doubt the drawer of the bearer cheque is discharged by payment in due course to the bearer, 
but it applies to a paying bank and has no ing on the rights of a collecting bank which must be 
determined in accordance with the provisions of section 1g1. 

On appeal from the Judgment and Decree of the Hon’ble Mr. Justice 
Mack, dated 6th October, 1950 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 86 of 1945. 

M. Sundaram for Appellant. 

K. Umamaheswaram, V. Rajagopalachari and C. Kulasekara Reddi for Respondents. 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, 7.—This appeal arises out of a suit instituted by the res- 
pondent, which is a firm of cloth merchants carrying on business among other 
places at Madras, for the recare o a sum of Rs. 5,225-12-9 from the Bharat Bank, 
Ltd., who are the appellants. 24th November, 1943, the respondent drew a 
cheque for Rs. 5,225-12-9 on the Chartered Bank of India, Australia and China at 
Madras payable to their Benares branch or bearer. The cheque was crossed and 
sent by oridinary post to the payce at Benares. Exhibit P-2 is a photographic 
copy of the said cheque. On 6th December, 1943, a person who gave out his name 
as Matha Prasad Gupta opened an account with the Mount Road branch of the 
appellants with a cash deposit of Rs. 250 and then put into his account the cheque 
drawn by the plaintiff on 24th November, 1943 and the same was cashed by the 
bank in the usual course of business through the clearing house on 7th December, 
1943. Matha Prasad Gupta operated on this account by issuing a cheque for 
Rs. 200, Exhibit P-4 (a) and another cheque for Rs. 2,225, Exhibit P-4 (b) both 
dated 6th December, 1943 and drawn in favour of one Seetharam. On 7th Decem- 
ber, 1943, he drew a cheque for Rs. 125 in favour of a watch-maker Exhibit P-4 (d) 
and on gth December, 1943, himself drew a cheque for Rs. 2,800, Exhibit P-4 (c), 
and thereafter disappeared. The balance remaining to the credit of his account 
at that time was. Rs. 124-9-0. 

The plaintiff discovered the loss of the cheque in March, 1944 and lodged 
a complaint with the police. Investigation which followed thereon revealed t 
the person who had cashed the cheques, Exhibits P-4 and P-4 (b), and signed his 
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mae: as Saran vas we go pen le P. Misra of Benares ; that the 
person who gave out his name as Matha Prasad Gupta was in fact a person called 
Jawahar Lal ; that they along with others had conspired to commit theft of cheques 
and to cash them by forging signatures ; that in pursuance of this conspiracy one 
Jai Narayanan had stolen the cheque of which Exhibit P-2 is a copy ; that Jawahar 
Lal forged the signature of the payee therein and that the proceeds thereof had 
been taken by Jawahar Lal and Misra. Thereafter Jawahar Lal turned approver ; 
Misra was prosecuted along with nine others for various offences in Sessions Case 
No. 15 of 1945 on the file of the Court of the Additional Sessions Judge, Benares, 
and convicted and sentenced to imprisonment. 


Meantime the plaintiff instituted the suit out of which this appeal has arisen 
for the recovery of the amount of the cheque from the appellants on the ground 
that Jawahar Lal alias Matha Prasad Gupta got no title to it and that by receiving 
the amount due thereon the bank had become liable to the plaintiff in conversion. 
The appellants pleaded that in realising the cheque they had acted in good faith 
and without negligence and that they were accordingly protected by section 131 
of the Negotiable Instruments Act. The suit was tried by Mack, J. He held that 
Matha Prasad Gupta had been permitted by the Bank authorities to open an account 
without proper introduction, that Exhibit P-2 had been cashed without due exa- 
* mination of the endorsements thereon and that such examination would have revealed 
the true character of the transaction, that the bank had been negligent at all stages 
of the matter and was, therefore, not entitled to rely on section 131 of the Act, 
in answer to the claim. In the result the suit was decreed. The defendants 
prefer this appeal. ; 

The only point for décision in this appeal is'whether the appellants are entitled 

to the protection afforded by section 131 of the Negotiable Instruments Act on the 
ground that they received payment of the cheque “ in good faith and without negli- 
gence ” as provided in the section, the burden of establishing the same being unques- 
tionably on them. Though the section requires good faith and absence of negligence 
in the receipt of the payment of the cheque amount, the sense of the matter 
requires that these elements should be present at all stages of the transaction cul- 
minating in the cashing of the cheque: The section is intended to give protection 
to the bank not merely at the stage of the realisation of the cheque but also at the 
earlier stages leading to it. The basis of the action against which section 131 
grants protection is conversion and an action in conversion will lie only with 
reference to chattels and in strict theory, therefore, no action will lie in conversion 
by a customer in respect of money standing to his credit in a bank as he has no 
property in specific coins. To get over this difficulty the theory has been adopted 
that the piece of paper called the cheque might be treated as converted and an 
action in conversion could be maintained for its value,—vide Morison v. London 
County and Westminster Bank and A. L. Underwood, Lid. v. Bank of Liverpool and Martins*. 
The result then is that the receipt of the stolen cheque would itself be conversion 
even without reference to cashing and if section 131 is not applicable at that stage 
the bank will be without protection even if it acts bona fide and without negligence. 
"That clearly could not have been the intention of the Legislature in enacting sec- 
tion 131 and therefore, when the section speaks of receipt of payment it has obviously 
in mind all the preceding stages leading up to the encashment of the cheque and in that 
view the requirement that the bank should act in good faith and without negligence 
-would apply to all those stages. The following remarks on section 82 of the English 
Bills of Exchange Act of 1882 corresponding to section 131 of the Negotiable Instru- 
ments Act in Paget’s Law of Banking (Fifth Edition, page 294) may be quoted :— 

“ The obligation and the protection must be co-relative and co-extensive. If the words 
<‘ receives payment ” are to be read as involving protection to the banker for all preliminary opera~ 
tions leading up to the receipt of the money, the condition precedent to that protection, viz., that the 
„banker shall act in good faith and without negligence, must cover the same ground......The whole 


transaction then, from the taking of the cheque to the receipt and disposition of the money, must 
bein good faith and without negligence”. 





1. LR. (1914) 3 KB. 356. a. LR. (1924) 1 KB. 775. 


_and made no further enquiries. 
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< We may now.examine.the evidence’as to how the cheque came into the posses-: 
sion of the Bank. On 6th December; 1943;.a current account was opened in thes 
name of Matha Prasad. Gupta with a cash deposit of Rs.* 250. and the cheque’, 
in qutstion.was put ‘into that account on the same date. . There,is some dispute. 
as to whether the account itself was opened with the cheque in question or whether, 
it was put into. the account later. The evidence: on. the matter is not clear but 
there is no reason to differ from the finding of.Mack, J., that “ Matha Prasad Gupta 
opened the, account with a cash deposit of Rs: 250”. The circumstances under . 
which the accounts came to: be opened have now to be reviewed. Matha Prasad 
Gupta was a new customer and the rules of business of the bank provided that. 
the current accounts are to be opened “for persons known to the bank or pro- 
perly introduced ”., The application for opening the current account by Matha 
Prasad:Gupta shows that he was introduced by one M. Krishnaswami, who was: 
then in the service of the Bank and it also bears the initials of the accountant. Apart 
from this, there is practically no evidence throwing any light on the circumstances, 
under which the current account came to be opened. D.W. 3 was the manager’ 
of the Mount Road branch at the material dates. . The practice of the bank, as 
spoken to by him, is that a person who wants to open a new account goes in the: 
first instance to the ledger Clerk, who satisfies himself as to whether a new account 


' could be permitted to be operied. Wher he is satisfied he takes a formal applica- 


tion from the customer and passes it on to the chief accountant or the manager for, 
counter-signature, these being the two officers, who have the authority to permit’ 
opening of a new account. The account is then opened and a cheque, book and 
a pass book are issued to the customer. The application ‘presented by Matha Prasad ' 
Gupta was, as already stated, recommended by Mr. Krishnaswami and it bears: 
the initials of the Chief Accountant. D.W. 3 deposes that it did not come to him 
for approval and that he did not see either Matha Prasad Gupta or make any enqui- 
ries about him. The Chief Accountant has not been examined nor Krishnaswami:: 
Thus apart from what appears on the face of the application there is no independent 
evidence to show that the bank had made any enquiries in the matter. 


It was argued for the appellants that as the application had been recommended. 
by Krishnaswami it must be held that the customer had been properly introduced. 


‘but Krishnaswami has not been examined in these proceedings and his deposi- 


tion in the Criminal Court which has been marked as Exhibit D-2 does not very, 
much assist the appellants. He stated therein : t ` 
“Iwasa clerkin the Bharat Bank at Mount Road, Madras, in 1943. One: Matha Prasad 
Gupta opened a current accounton 6th December, 1943, with Rs. 250. The account opening 
form, Exhibit P-98 was filled up by Matha Prasad Gupta. I introduced hım to the bank. . 
Exhibit P-g8 bears my signature as well. I did not know him before. , I introduced him thinking. 
that it would add to the business of the bank and it would help me in my prospects ”. 
It is clear from this deposition that what Krishnaswami did was to introduce a 
person whom he did not know and the bank evidently acted on his introduction 


Mr. M. Sundaram, the learned advocate for the appellants, argues that on 
these facts the bank must be held to have acted without negligence, inasmuch as - 
they acted 6h the recommendation of their employee who, it is not disputed, was 
a respectable person, and the fact that he acted negligently is not a ground for depri+ 
ving the bank of its protection under section 131, as what they did was in strict 
accordance with the rules. But the question is not whether the rules of the bank 
had been observed but whether the bank had acted without negligence in openin: 
anew account and though the fact of the observance of the rules would be a materi 


- factor in determining the question, it is not decisive. In Motor Traders Corporation v.. 


‘Midland Bank!, the point arose for consideration whether the bank could be said: 
to have acted with negligence merely because its officers had failed to observe the 
rules of the bank for the conduct of its business. In answering the question in- 
the negative Goddard, J., observed : : 
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` “(1am far ffor saying that the plaintiffs, or any other pérson whose property has been converted : 
are entitled to rely upon a literal performance, or are entitled to require a literal performance by; 
the bank of these regulations. Thé bank does not owe a duty to them to carry out this rule, that, 
rule, or the other rule. Indeéd I doubt whether they owe their own customers the duty of° 
carrying out all the rules which they may lay down as counsels of perfection: The question in * 
every case is not whether the bank require a particular standard of conduct; but whether the parti- 
cular acts which are done are enough to discharge the onus which is upon the bank either in respect « 
of their own customer of in respect of some other customer.” 


` 


Conversely proof by the bank that its rules had been observed by its officers would . 
not be an answer to a claim in conversion though that would be a material element . 
in establishing that the bank had’ acted without negligence as required by section ; 
BI. o o Me NRA : els? 


. 
‘ 


-It is next contended. by Mr. M.. Sundaram that what section 131 requires - 
is absence of negligénce iri the realisation of the cheque, that even construing it | 
as including negligence in the “ preliminary operations leading upto the réceipt of. 
the money ”, it cannot include negligence in the opening of accounts and. the deci- 
sion of the Privy Council in Commissioners of Taxation v. English, Scottish and Australian ` 
Bank}, is strongly relied on in support of this contention. There, the facts were, 
that on 6th Jùne, 1917, one Mr. Friend drew a cheque on the Australian Bank of, 
Commerce for the amount of income-tax payable by him and delivered it to the’ 
Commissioner of Taxes.. A person calling himself Thailon appeared before the. 
Accountant of the respondent bank and wanted to open a current account. He, 
complied with the usual formalities and paid £20 and an account was opened!’ 
on thé 7th. Next day he put irito his ‘account the cheque of Mr.’ Friend and the 
same was cashed in the usual course. On the gth, 11th and 12th of June, 1917, 
Thallon issued three cheques for substantial amounts and thereafter disappeared. 
In fact there was no person of the name of Thallon at the’ address given. The” 
Commissioner of Taxes claimed the amount of the cheque from the respondent , 
bank on the ground of conversion. The defence ‘was that the bank was protected.» 
by gection 88 of the Australian Bills of Exchange Act corresponding to section 131° 
of the Indian Negotiable Instruments Act. In upholding this defence Lord’ 
Dunedin observed at page 688 :, ; . 

t The remaining point is, was there negligence on the part of the bank in collecting the 
cheque? ‘Their Lordship, say ‘in collecting the cheque,’ because that is in a slightly different 
phrase What the statute says, ‘without negligence receives payment for a customer’. Tt is not. 
a question of negligence in opening an account, though the circumstances connected with the 


opening of an account ‘thay shed light on the question of whether there was negligence‘in collect-' 
ing a cheque.” : ji kiy 


> 


Tt is contended that on the facts the present case is indistinguishable from Commis- 
stoners of Taxation v. English, Scottish and Australian Bank}, that negligence on the open-- 
ing of .an account, as. is observed therein, has no direct bearing on the question 

whether there was negligence in the encashment of the cheque and that, there-, 
fore, the fact that the bank had not made proper enquiries regarding Matha Prasad 

Gupta before opening an account in his name was not a ground for denying to 
the appellants, the protection which section 131 gives. Reliance was also placed’ 
on the decision in Bapulal v. Nath Bank*,.. wherein Chagla, J., as he then was, held., 
that there was no absolute duty cast on a bank to make enquiries*about an 

intending customer and that it cannot be said to have acted with negligence if it 

acts on a proper reference and there are no suspicious circumstances. 


Mr. K. Umamaheswaram, the learned counsel for the respondent, relied on 
the decisions in Ladbroke & Co. v. Todd? and Hampstead Guardians v. Barclays Bank, 
Limited! and certain observations in Lloyds Bank, Limited v. E. B. Savory and Company®, 
as establishing that if the bank did not make proper enquiries before an account 
is opened, that would amount to negligence for the purpose of section 82 of the 
English Act: In Ladbroke & Co. v. Todd*, a‘cheque payable to Jobson was stolem 
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and a person pretending to be Jobson opened an account with the defendant bank 
with that cheque. The cheque was cleared in the usual course of business afid the 
amount was drawn by the pretender, Jobson. In an action in conversion by the 
drawers of the cheque the bank relied by way of defence on section 82 of the English 
Bills of Exchange Act. Bailhache, J., in overruling the same, referred to the evidence 
which established that it was the practice of the banks to make enquiries before 
opening new accounts and observed : 


It was observed in Bapulal v. Nath Bank!, that this decision could not be regarded 
as good Jaw in view of the later decision of the Privy Council in Commissioners of 
Taxation v. English, Scottish and Australian Bank®. In Hampstead Guardians v. Barclays 
Bank, Ltd.*, which was decided in 1923 and in which reference is made to the deci- 
sion in Commissioners of Taxation y. English, Scottish and Australian Bank®, Acton, Ts 
held that in order to entitle a bank to protection under: section 82 it must prove 
that it made reasonable enquiries before opening an account. In Lloyds Bank v. 
The Chartered Bank of India, Australia and China*, Sankey, L.J., quoted the decision 
in Ladbroke & Co. v. Todd’, as authority for the position that “ a bank may be 
negligent in not making enquiries as to a customer on opening an account.” In 
Lloyds Bank v. E. B. Savory & Company®, the position was thus summed up by 
Lord Wright : 

“It is truethat the question of absence of negligence must be considered separately in r to 
each cheque, but it is also true that the matter must be considered, as Lord Dunedin says in is- 
sionsrs of Taxation v. English, Scottish and Australian Bank?, in view also of all the circumstances antece- 
dent and present. There may thus be relevant negligence in connection with the opening of the 
customer’s account by the banker. It is now recognised to be the usual practice of bankers not 
to open an account for a customer without obtaining a reference and without an enquiry as to the 
customer’s standing ; a failure to do so at the opening of the account might well prevent the betker 
from establishing his defence under section 82 if a cheque were converted subsequently in the his- 
tory of the account ; this rule was applied by Bailhache, J.,in Ladbroke & Co, v. Todd®, who on that 
ground held that the banker had not made out his defence under section 82. The matter is now 
so well appreciated by bankers that the appellants have a printed rule sayi that no new current 
account is to be opened without knowledge of or enquiry inte he circumstances and 
character of the customer,” 


The Jaw is thus stated in Halsbury’s Laws of England, Volume I, paragraph 1330, 
page 811: 
“Itis negligence not to make enquiries as to a customer upon opening an account and collect- 
ing a cheque for him.” 
The position in law may thus be summarised :—When in an action in con- 
version a defence is raised under section 131 of the Negotiable Instruments Act, 
the primary question for determination is whether in the matter of realisation of 
the cheque the collecting bank had acted without negligence—negligence not merely 
at the stage of encashment but at the prior stages from the receipt of the cheque 
in question, The question whether the bank had acted with negligence in the open- 
ing of the account will, however, be relevant under section 131 to this extent that 
if the opening of the account and the deposit of the cheque are really part of one 
scheme, as where the account itself is opened with the cheque in question or where 
it is put into the account so shortly after the opening of the account as to Tead to 
the inference that it is part of it, then negligence in the matter of opening the account 
must be treated as negligence in the matter of realisation of the cheque. It might 
happen that even when an account is opened without a proper enquiry it might 
continue to be operated upon satisfactorily for sometime but long afterwards a 
cheque might be put into the account which might turn out to be forged. In such 
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a case it cannot be laid down as an inexorable rule that negligence in the opening 
of an account must be treated as negligence in the receipt of the amount of the 
cheque. In all the decisions in which negligence in opening the account was held 
to preclude a defence under section 82 of the English Act, the opening of the account 
and the deposit of the cheque were contemporaneous or so close in point of time 
as to be regarded as one transaction.’ The observations in Commissioners of Tara- 
tion v. English, Scottish and Australian Bank}, that the opening of the account is material 
as shedding light on the question whether there was negligence in collecting a 
cheque does, with respect, bring out the true position that there must be sufficient 
connection established between the opening of the account and the collection of 
the cheque before a defence under section 131 could be held to be barred. The 
question would then be one of fact as to how far the two stages can be regarded 
as so intimately associated as to be considered as one transaction. On the facts 
of this case no difficulty arises as to the true position. The account was opened 
on 6th December, 1943, with cash ; the cheque was put into the account on the 
same date and drawn by cheques dated 6th, 7th and gth December. All thesé 
clearly form parts of a single scheme and negligence at the stage of opening the 
account must accordingly be held to deprive the bank of the benefit of section 131. 


Mack, J., further held that the endorsements on the cheque were suspicious 
and sufficient to put the bank on enquiry and as no enquiry was made that would 
also be negligence which would prevent the bank from relying on section 131. The 
points to be noticed in connection with these endorsements are these :—The cheque 
was made payable to the plaintiff’s firm at Benares and it*is a matier for suspicion 
that it should have been presented for collection at Madras. While the issue of 
the cheque by the plaintiff’s firm bears its stamp, the endorsement by the same 
firm at Benares is without stamp. There are three endorsements ostensibly by 
three different persons but all of them would appear to be in the same handwriting 
and a remarkable feature about them is that in all of them the word “ proprietor ”, 
describing the signatory, is spelt as ‘‘ propritor”. How, three wits jumped on an 
error is a matter which must have excited suspicion and provoked enquiry but 
no enquiry whatever was made. There cannot, therefore, he any doubt that the 
bank had acted negligently in not scrutinising the endorsements. 


But it is argued for the appellants that the cheque is made payable to bearer 
and that in such a case there is no need to examine the endorsements because 
the bank is bound to pay the amount to whoever was its holder. Reference was 
also made to section 85 (2) of the Negotiable Instruments Act which enacts that 
the drawer of a bearer cheque is discharged by payment in due course to the bearer 
and it is argued that in view of that section there is no obligation cast upon the 
bank to examine the endorsements in bearer cheques. Reliance is also placed 
on the evidence of D.W. 1 that endorsements on bearer cheques are never looked 
into. But this contention proceeds on a misapprehension of the true position. 
Section 85; (2) applies to a paying bank and has no bearing on the rights of a 
collecting bank which must be determined in accordance with the provisions 
of section 131. Ifa claim were to be made by the plaintiff against the Chartered 
Bank of India, Australia and China for refund of the amount of the cheque, then 
section 85 (2) will come into operation and that bank can plead discharge under 
that section, But in an action in conversion against the collecting bank where 
the defence is based on section 131 the endorsement becomes material as an element 
in determining whether the bank had acted without negligence. If there had 
been no endorsement at all it might be that no inference of negligence could be 
made ; but if in fact there is one and that conveys a warning that all is not well 
with the title of the holder it will be negligence not to heed to it and pursue the 
matter. In fact the evidence is that when the holder presents a bearer cheque at.’ 
the counter he is asked to sign it before receiving payment and that was also done 
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vin this case.and if at: that.stage the bank shuts its eyes to what pldirily- appears 
: on the-back-of:the cheque:it would clearly be negligence; such’ as will ‘deprive 
iit of the protection under section 131. par . it A 

-'_,’ To sum up the bank was negligent in opening an account in the name of Matha 
“Prasad Gupta without making an enquiry.; ithe cheque came to the possession of 
the bank as part of the opening of the account and the endorsements on the cheque 
are sufficiently suspicious to put the bank on énquiry. On these facts it must be 
“held that the-bank had acted with negligence at all stages of this matter/and they 
„are not entitled to rely on section 131 in answer to the claim. In ‘the result ‘we 
¿confirm the judgment of Mack, J. and dismiss this appeal with costs.- : 


VS. AEE Appeal dismissed. 
.. IN THÈ HIGH COURT OF JUDICATURE AT MADRAS, 
[Ordinary Original Civil Jurisdiction.] , : =y 
Mi shy & Present :—MR. Justice :RAMASWAMI. RN eS os 
CK. M. Abbu Chettiar. ! .. Plaintif * 
a. j 
: The Hyderabad State Bank ; ` a. Defendant. 


Banker ‘and customer—Payment by Bank on a forged cheque—Forgery of drawer’s signature—Rights ahd * 
liabilities of the Bank and 1ts customer. . > : er 
$ ‘Where a Bank had made payment on a cheque alleged by the customer to be forged it is for the 
-customer to establish affirmatively that the signature on the disputed cheque is not that of the customer 
-but a forgery before he can charge the Bank with negligence. Once the customér’ has proved this, 
‘however clever the forgery 1s, the Banker cannot debit his customer’s account in case he pays the sum 
‘unless he stablishes adoption or estoppel, and what amounts to adoption or-estoppel is dependent 
‘upon. the circumstances of each case. In order to make the customer able for the loss, the neglect 
- on his part must-be intimately connected with the transaction itself and must have been the proxmate 
‘cause of the loss. The.Banker cannot set up either estoppel or adoption, if his own conduct or negli- 
‘gence has occasioned or contributed to the loss, the well-settled principle being that where one of two 
“innocent parties must suffer for the fraud of a third, that party should suffer whose negligence facili- 
stated the fraud. i ay 
‘ * ‘Qn the evidence held that, the plaintiff (customer) has established that the cheque is a forgery 
-and that the Banker-has not brought to bear its task in making payment the skill and prudence requir- 
-cd ofhim in the ordinary course of business to be able to identify the signature of the customer and 
~detecf imitation and secondly, the Banker has not made the payment in good faith and without neg- 
„ligence. ; 7 = 
` Case-law discussed. ; 
C. E. Padmanabhan of Messrs. Short Bewes and Co. for Plaintiff. 
K: S. Varadathari and M. Anantharaman for Defendant. 

+ The “Court delivered the following 
ce Jupoment.—The suit is for ordering the defendant, the Hyderabad State Bank, 
. Liniited, forthwith to release and deliver over to the plaintiff Abbu Chettiar the 

goods, viz.;.4050 bags of Gingelly oil seeds described in the plaint schedule.and for 
. damages of Rs. 1,800 and for ‘an interim arder directing the defendant to deliver 
:over.to.the plaintiff the said goods and for costs. * 


* The case for the plaintiff is as follows :—He is a merchant carrying on Dinie 


“in gingelly, castor and groundnut oil as manufacturer and wholesale dealer and 
` distributor with héad office at No. 81, Perambur Barracks Road, Vepery, Madras 

‘and ‘branches all over the City, The defendant, the Hyderabad State Bank, Limi- 
„ted, with its Head office in Hyderabad State, has its branch office at Linghi Che 

, Streeet, George Town, Madras. The plaintiff had dealings with the etenda. 
“bank on a produce Joan account. On the forenoon of 23rd December, 1952, the 
“plaintiff'sent his clerk Rukmangadan (P.W, 4) with a cash of Rs: 2,000 to pay it 
‘Into the Bank ‘and settle the produce loan account in which according to the plaintiff 
‘the’ balance due’was’ Rs. 1,255-14-6 plus interest and get a release of the goods 
b a 
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and for which purpose take the key of the godown from the bank. On this Ruk- 
mangadan going to the bank and tendering the amount due as per instructions 
of Abbu Chettiar and asking back for the key he was infromed by the bank clerk 
Ramanathan (D.W. 1) that what was due was Rs. 16,000 apart from interest 
and not the sum tendered. Rukmangadan says that he was taken aback and 
asked for information, and found out that a bearer cheque Ms/C No. 007215 for 
Rs. 15,000 drawn on self and signed by Abbu Chettiar had been cashed that 
morning at about 10-10 A.M. by a person describing himself as T. Annamalai 
Chettiar, 81, Perambur Barracks Road, Vepery, Madras, and who has endorsed his 
name and address on the back of the cheque. Therefore this Rukmangadan 
phoned up his master who was then performing annual ceremony in his house. 
Abbu Chettiar accompanied by others ran to the bank, verified this information, 
looked into the cheque mentioned above and protested that his signature had been 
forged'and that he had not sent any Annamalai Chettiar to cash any cheque. This 
matter was taken promptly to the notice of the North Beach Police Station by the 
Bank through the accountant Bijoor and by Abbu Chettiar. This Abbu Chettiar 
gave a complaint by 11-30 A.M. and the North Beach Police Station registered it 
as Crime No. 794/52 under sections 380 and 467, Indian Penal Code, in which this 
Abbu Chettiar has stated that his signature had been forged and a sum of 
Rs. 15,000 had been drawn from the Hyderabad State Bank without his knowledge 
and that on checking the cheque book it was found that five leaves, viz., Nos. 007212 to 
007216 were missing. The Sub-Inspector of Police Mr. Abdul Wahab examined 
as P.W. 2 investigated this complaint and came to the conclusion that the work 
must be an inside job, viz., of some one in the household of Abbu Chettiar or closely 
‘connected with one such person having access to the cheque book normally kept 
inside an iron safe outside business hours and in the office room during the business 
hours and that the crime was undetectable. Thereafter this Abbu Chettiar issued 
‘a notice to the Bank asking them to make good the sum of Rs. 15,000 and on the 
refusal of the Bank has filed this suit for the reliefs mentioned above, because the 
Bank has refused to release the goods on the foot that they properly honoured the 
cheque of Abbu Chettiar. 


The case for the Bank is threefold, viz., that the signature of the plaintiff as 
drawer of the bearer cheque in question is not a forgery and that during the period 
of the plaintiff’s account with the defendant bank the bank has come to know 
that the plaintiff used to sign blank cheques and leave the same with his office for 
the purpose of business emergencies and that when the plaintiff turned up at the 
Bank immediately after receiving the phone message and examined the cheque in 
question did not deny then and there and state that the signatures in the cheque 
were not his and far from charging the defendant bank with any negligence was 
bitterly complaining that some one in his employ in collusion with his enemies 
had taken advantage of the situation and circumstances and has betrayed the 
confidence that he had reposed in him ; secondly, that the plaintiff by his own 
conduct or negligence is said to have occasioned or contributed to the loss ; the 
plaintiff was invariably drawing cheques payable to bearer and for very large 
sums and was getting them cashed through various persons about a dozen of them, 
both strangers and relatives, in his employ from time to time even after he reported. 
about the two missing cheque leaves and warnings were given by the defendant 
bank of the probable serious consequences in case of repetitions of theft. He has 
been culpably and criminally negligent and guilty of breach of duty which he 
‘owed to the defendant Bank to take the necessary precautions to prevent a repeti- 
tion of the same. Thirdly, the forgery in this case, if it is a forgery, was so cleverly 
‘executed that the banker was not able by any amount of care to ascertain whether 
‘or not his customer’s signature was a forgery. 


On these pleadings the following issues were framed :— 
1. Are the signatures of the plaintiff in the cheque in question forgeries ? 


2. Did the plaintiff owe a duty to the defendant Bank in the circumstances 
set out in para. 7 of the written statement ? 
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_ 3. Is the plaintiff entitled to the damages claimed ? 
4. To what relief are the parties entitled? 


The substance of the controversy can be resolved into three points, viz., whether 
the signatures of Abbu Chettiar on the cheque in question have been forged ; second- 
ly, whether there was contributory negligence on the part of Abbu Chettiar disentit- 
ling him to the relief asked for ; and thirdly, whether the forgery was so cleverly 
executed that the banker by any amount of care would not have been able to find out 
whether or not his customer’s signature was a forgery. J shall deal with these 
points one by one. i i 


Point 1 :—That the signatures of Abbu Chettiar have been forged can admit 
of no doubt whatsoever and tbis is established by the following five circumstances. 
First of all, Abbu Chettiar is a respectable merchant of this City and has a turnover 
of 40 lakhs of rupees per annum, pays a house-tax of Rs. 3,000, land tax of Rs. 600 
and income-tax of Rs. 75,000 and is worth three to four lakhs of rupees. He 
impressed me in the box as a thoroughly dependable old type of substantial merchant. 
This Abbu Chettiar swears positively that he did not sign this cheque and that his 
signatures found therein are not his. There is no reason to distrust his testimony. 
Secondly, immediately after receiving the phone message that a cheque for Rs. 15,000 
said to have been drawn by him on self had been cashed, he had run to the Bank, 
explained the true state of affairs to the Bank manager and has made a complaint 
to the police. Thirdly, the investigation by the Police established that the cheque 
had been forged but that in the circumstances it was not possible to discover who: 
had committed the forgery and encashed the cheque and appropriated the proceeds. 
That is why the complaint was referred as undetectable and not as a mistake of 
fact or as false. Fourthly, a comparison of the signatures of Abbu Chettiar on 
this cheque with the specimen signatures and admitted signatures of Abbu Chettiar 
on cheques drawn on this defendant bank and filed in Court clearly shows that 
the two letters ‘ wy’ in ‘ Appu’ and‘ «’ in ‘ Chettiar’ are absolutely different and 
have not been made by the same hand. This is admitted by the bank accountant 
Bijoor. Fifthly, the present story of the defendant Bank set out above that the 
plaintiff, did not deny then and there that the signatures in the cheque were not 
his and that on the other hand he was complaining about abuse of trust suggesting 
that’a blank cheque signed by Abbu Chettiar must have been misused, is not to be 
found in the belated reply notice given by this defendant Bank on 22nd January, 
1953. This notice also does not further refer to the Bank warning Abbu Chettiar 
and Abbu Chettiar continuing to be criminally negligent. On the other hand the 
reply notice is vaguely worded as follows : 

“ My clients state that they made the payment for the cheque in question in due course, accor- 
ding to the tenor of the instrument, in perfect good faith and without any negligence whatever, 
and after having reasonably satisfied themselves regarding the signature in the cheque, now being 
questioned by your client,” ! 


and nothing more. Therefore, it may be taken as established beyond doubt by 
the plaintiff on whom the burden lies Punjab National Bank, Limited v. Mercantile 
Bank of India, Limited! (Per Russel, C.J.) that the signatures on the cheque in ques- 
tion have not been made by Abbu Chettiar and are forgeries. 


Point 2.:—The alleged contributory negligence on the part of Abbu Chettiar 
has not been established and on the other hand the very facts alleged show culpable 
negligence only on the side of the bank. First of all, it is stated that this plaintiff 
“has been drawing cheques payable to bearer for very large sums. This allegation 
is no doubt true. But then there is no evidence to show that this bank has also 
been issuing not only cheque books containing bearer cheques as well as order 
cheques ‘and that this plaintiff was persisting in using only bearer cheques after 
the advantage of using order cheques has been pointed out to him. In fact all 
the cheques issued by this Abbu Chettiar are all bearer cheques throughout the: 
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period he was having transactions with this bank. Secondly, it is stated that this, 
Abbu Chettiar has been sending about a dozen persons, strangers and relatives, 
in his employ to cash these bearer cheques in order apparently to imply that the 
bank had become accustomed to pay indiscriminately all and sundry purporting 
to come from Abbu Chettiar’s place. But as a matter of fact when all the cheques 
issued by Abbu Chettiar on this bank are looked into, they are practically almost 
always in favour of P. K. Rukmangadan (P.W. 4) or Munuswami. In fact the 
shroff says he started wondering, according tọ himself, when a stranger presented 
this bearer cheque on that day and enquired that person and ascertained that 
he was one Annamalai Chettiar in the employ of Abbu Chettiar. Itis also mentioned 
by him that he found out from him that the other two usually coming with the cheques : 
had gone on other duty. This one circumstance should have put the bank on 
notice and they should have phoned up and found out about this stranger seeking 
to cash a bearer cheque for Rs. 15,000. Thirdly, it is stated that Abbu Chet- 
tiar reported about the loss of two cheque leaves and that the Bank warned him 
ofvthe probable serious consequences in case of repetitions of theft. This allegation 
seems to be one of hind-sight and there is nothing to show that any such warning 
was given to this Abbu Chettiar beyond the stereotyped reply given to Abbu Chettiar 
as is done by every bank, viz., that the bank will register instructions from the drawer 
regarding the cheques lost, stolen, etc., but cannot guarantee constituents against 
loss in such cases in the event of the cheque being paid. Once again when the 
bank has made a note of the loss of these two leaves in the ledger account of Abbu 
Chettiar, it ought to have been, doubly cautious when a perfect stranger presented 
a cheque for Rs. 15,000 at a fairly unusual part of the day, viz., immediately after 
the bank opened at about 10-10 A.M. and especially when they have had the means 
to communicate with Abbu Chettiar by phone and obtain his confirmation or 
protest. Fourthly, it is stated that even after the theft of the two cheque leaves 
from his cheque book, this plaintiff has been culpably and criminally negligent 
and guilty of the breach of duty which he owed to the defendant bank to take 
the necessary precautions to prevent a repetition of the theft. The instructions 
of the bank are printed on the fly-leaf, on the outer page and inside. This Abbu 
Chettiar has not been shown to have neglected any of these instructions. He has 
been keeping the cheque book after business hours in the iron box under lock and 
key. He has been counting the cheques before using them and that is why he has 
romptly reported about the loss of two leaves. In this case five leaves have 
n stolen obviously after he had the last use of the cheque book and before this 
discovery was made. Conditions 3 and 4 printed outside as well as Nos. 1 to 4 
printed on the inside do riot arise in this case. On hearing from the Bank that 
a cheque for Rs. 15,000 had been cashed and which he had not issued, the plaintiff 
had run up within a few minutes to the bank. Therefore, I am unable to see any 
contributory negligence on the part of this plaintiff and what has happend is only 
his misfortune and not on account of any want of due care and attention on his 
part. 1 


Point 3 :—The contention of the bank is twofold. First of all, they want 

_ to imply that the signatures are genuine signatures and that a blank cheque signed 
by this plaintiff must have been made use of by the culprit. Secondly, that evem 
if the signatures are not genuine signatures on a blank cheque later filled up by 
the culprit, the forgery is so cleverly executed that the banker cannot by any amount 
of care ascertain whether or not his customer’s signature is a forgery. In regard 
to the former, there is no evidence that the plaintiff, an oil merchant who impressed 
me as a shrewd and careful and suspicious man has been signing blank cheques. 
In fact the plaintiff and all his witnesses denied the allegation. On the side of the 
defendant it is significant that this story is not put forward in the reply notice. It 
is also significant that the bank has at no stage sought to consult the handwriting: 
expert to support their deductions. In fact from the very beginning by send ng 
Bijoor to the Police Station the bank has been proceeding on the assumption 
that the cheque was a forgery. The Police investigation also was on the foot that 
the cheque was forged and not that it was a blank cheque signed by the plaintiff 


> 
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with the amount filled in later. I have already pointed out under point No. 1 that 
there can be no doubt that in this case the signatures of Abbu Chettiar have been 
forged. The blank cheque theory has therefore got to be rejected. 


Turning to the clever forgery, there is nothing very clever about it. This Abbu 
Chettiar prints his letters and his signature is a simple and not a complicated one. 
Therefore his signature as a matter of fact cries out for passable forgeries. It is 
only if the signature is carefully compared witl the specimen signature, the forgery 
becomes evident. It is enough fo point out the two letters ‘ay’ in ‘Appu’ 
and ‘«’ in ‘Chettiar’ to establish this conclusion. In fact it is not the case for the 
bank that the forgery is so clever that they could not detect any difference between 
the signatures in the cheque and the specimen signature of Abbu Chettiar which is 
in the bank for the purpose of comparison before a cheque is passed. The person 
who has got to do this comparing and certify and on the strength of which the 
manager passes the cheque, viz., the accountant Bijoor agrees that he detected 
these differences at the time of the passing of the cheque and certified because he 
considered that as the specimen signature was taken three years prior, these changes 
must have been due to passage of time affecting the physical movements of the 
maker of the signature. On the other hand it is clear that notwithstanding these 
differences this accountant passed the cheque because he is found to be nothing 
more than what he impressed me in the box'as a vain coxcomb, whose professional 
ability is in inverse proportion to his pretensions. This Bijoor’s mother-tongue 
is Canarese and he does not know a single letter of the Tamil alphabet. He has 
been attending to this work in this bank for only a few months and yet he pretends 
to have made such a study of Tamil signatures that he could not only detect differen- 
ces but be in a position even to assign reasons for such discrepancies and resolve the 
natural doubts arising therefrom. In fact I hdve my own serious doubts whether this 
Bijoor even made a careful comparison with the speciman signature of Abbu Chettiar 
before certifying. In any event, when a bank employs such a person and on the 
foot of whose certification they pass cheques, they must be held to be grossly negligent 
of their obvious duty to see that the signatures found on the cheque are those of 
their customer. In regard to endorsement in foreign characters, as in the case 
of Tamil so far as this Hyderabad State Bank is concerned, where the Manager 
seems to,be a Telugu gentleman having no knowledge of Tamil and the cashier on 
whose certification the Manager has to pass the cheques is a Canarese gentleman 
who does not know the Tamil characters, as Buckley, L.J., said in Gailisle and 
Cumberland Banking Co. v. Bragg? : 

“If a document were presented to me written in Hebrew or Syriac, I should for the purposes 
of the document be both blind and illiterate, blind in the sense that, although I saw some marks 
on the paper, they conveyed no meaning to my mind, and illiterate as regards the particular docu- 
ment, because I could not read it.” 

Therefore it is pointed out in Paget’s Law of Banking (5th Edition), page 203 : 

“ Uniess the banker has personal knowledge of the particular language, it would seem doubtful 
‘whether the mere position on the cheque of hieroglyphics conveying nothing to his mind bri 
a case within section 60. The ‘good faith’ has no intelligent basis, the characters scarcely 

rt? anything to one to whom they convey no meaning and ‘the ordinary course of business’ 
eer suggest verification.’ 
Therefore, in this case Bijoor was both blind and illiterate in regard to the signatures 
in this cheque and has not adopted the ordinary course of business suggesting verifica- 
tion to the Manager. As H. P. Sheldon in Practice and Law of Banking, 6th Edition, 
page 3, points out : 

“ Ifthe banker has reason to doubt the genuineness of a signature he should to protect himself 

either get it confirmed or return the cheque marking it ‘ Signature differs °.’ 
Therefore, neither the signature of Abbu Chettiar on the cheque is genuine 
nor has the bank made the payment for the cheque in question in perfect 
good faith and without any negligence whatever after having reasonably 
satisfied themselves regarding the signature jn the cheque apart from the fact that 
if the drawer’s cheque is forged or unauthorised, however clever the forgery, the 
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banker cannot debit his customer’s account in case he pays the same—(S. R. Davar, 
Law and Practice of Banking, page 31). 


Therefore, the true principle applicable to cases of this nature is that the banker 
cannot charge his customer with any money with which he has parted without 
the customer’s authority. Ifthe customer says ‘ pay bearer’ and the banker pays 
the bearer, that is an act of payment as against the customer though the bearer 
was not himself entitled to receive the money. But where the customer’s signature 
as drawer is forged, the banker is not so protected because a document purporting to 
be a cheque but to which the drawer’s signature is forged, is not a cheque at all, and is 
not drawn on a banker : Imperial Bank of Canadav. Bank of Hamiltont, Bank of England 
v. Vagltano Brothers*, Orr and Barber v. Union Bank of Scotland’. The founcation of 
the protection of the banker against forged indorsement has been frequentiy stated 
to be the impossibility of his knowing the signatures of all persons indorsing order 
cheques drawn by his customer. Often this statement occurs in contrast to one 
to the effect that a banker is or ought to make himself acquainted with the signatures 
of his own customers and detect any imitation : Charles v. Blackwell4. If this implies 
legal obligation, it would afford another reason why the banker should not be protect- 
ed against forgery of his customer’s signature. Later cases as pointed out in Grant’s 
Law of Banking, Volume I, page 24, expose the fallacy of there being any such legal 
duty, or deception of the banker by a cunning forgery being a breach of it or consti- 
tuting negligence, and leave the banker’s inability to charge his customer on the 
true ground of payment without authority : see the catena of decisions cited on 
page 23, Grant’s Law of Banking, Volume I, page 24 ; London and River Plate Bank v. 
Bank of Liverpool® ; Bale v. Parr’s Bank®. In short, to cite Halsbury’s Law of England 
(Simonds Edition), Volume 2, page 204: 

“ A document in a cheque form to which the customer’s name as drawer is forged or placed 


thereon without authority is not a cheque, but a mere nullity. Unless the banker can establish 
adoption or estoppel, he cannot debit the customer with any payment made on such document.” 


“ Tf the signature of the drawer is forged and the banker pays out the customer’s money on the 

authority of the forged signature the banker cannot usually debit his customer with the money paid 

ut. The mandate on which the banker has acted is not his customer’s mandate.” ah P, 
heldon Practice and Law of Banking (Sixth Edition, p. 66). 

“ A cheque bearing a forged signature is not the order of the customer and he cannot nor- 
mally be charged with ady amount paid in respect of it. If in the circumstances of a particular 
case he is to be charged therewith, it must be on a ground apart from the document i such as 
eae) by negligent conduct or ratification.” (Hart Law of Banking, Volume I, p. 374, Sixth 

on). 

‘The mutual duties and obligations of a banker and customer, so far as the passing 
of a forged aheque is concerned, are rested in India on the well-known relationship 
of agent and principal. This relationship requires that the agent banker is bound 
in making payments to bring to bear upon his task the skill and prudence required 
in the ordinary course of business like ba able to identify the signature of the 
customer and detect imitations and must nake the payments in good faith and with- 
out negligence and which in each case is a question of fact : William Ewing and Go. v. 
Dominion Bank”. Otherwise payment made without good faith and in negligence 
is not a due payment within section 10 of the Negotiable Instruments Act. Bansilal 
Abirchand v. Sadasheo8. In such cases the customer will be entitled to recover the 
amount of the forged cheque from the banker. On the other hand, there is a 
corresponding obligation on the part of the customer not to be negligent or dis- 
regard ordinary precautions for the reasonable protection of the banker against 
injury because if where the customer’s neglect of due precautions has caused his 
bankers to make a payment on a forged order, the customer cannot set up against 
the banker the invalidity of a document which he has induced them to act on as 
genuine. But apart from adoption or ratification it is not easy to define where 
estoppel by negligent conduct as to the actual forgery of customer’s signature to_ 
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the cheque comes in, even on the present basis of the customer’s duty. Mere care- 
lessness in keeping the cheque book is, of course, no use : Bansilal Abirchand v. Sada- 
sheot, Pubu Dayal v. Jwala Bank®, In fact, it is generally adduced as the reductio 
ad absurdum of the contentions as to estoppel by negligence : Scholfield v. Londesborough®. 
The Jack of supervision over an agent, who might have access to the 
cheque book and opportunities for concealing forgeries committed by him, 
is probably too remote in this connection : Bank of England v. Vagliano Brothers* | 
and Farquharson Brothers and Co. v. King and Co.6 In other words, as has been 
frequently laid down by courts in order to make the customer liable for the loss 
the neglect on his part must be in or intimately connected with the transaction itself 
and must have been the proximate cause of the loss : Lawes Sanitary S. Laundry Co., 
Ltd. v. Barclay Bevan and Co.*, Per Kennedy, J., Ahmad Moola Dawood v. S. R. M. 
C. T. Periannan Chetty Firm?. The negligence on the part of the customer spoken 
of by Lord Selbourne must, however, be understood as limited to negligence directly 
leading to the loss, or enabling it in the legal sense of the phrase, to be committed : 
Farquharson Brothers and Co. v. King and Co. and Bank of England v. Vagliano Brothers*. 
What particular act or line of conduct precludes the drawer from denying the banker’s 
right to debit him with a forged cheque is a question of fact. (Sheldon, Practice 
and Law of Banking, p. 66.) ‘To sum up this discussion in the words of Scrutton, 
L.J., in Appeal case Greenwood v. Martin’s Bank®, wherein reference was made to 
Macmillan’s case® there is a continuing duty on either side to act with reasonable 
care to ensure the proper working of the account.® 


The foregoing discussion can be summarized in the following five propositions. 
(i) It is for the customer to establish affirmatively that the signature on the dis- 
puted cheque is not that of the customer but a forgery. (ii) Ifthe drawer’s cheque 
is forged or unauthorised, however clever the forgery is, the banker cannot debit 
his customer’s account in case he pays the sum unless he establishes adoption or 
estoppel. (iii) What amounts to adoption or estoppelis dependent upon the, 
circumstances of each case. (iv) In order to make the customer liable for the loss 
.the neglect on his part must bein or intimately connected with the transaction 
itself and must have been the proximate cause of the loss. (v) The banker cannot 
set up either estoppel or adoption if his own conduct or negligence has occasioned 
or contributed to the loss, the well-settled principle being that where one of two 
innocent parties must suffer for the fraud ofa third, that party should suffer whose 
negligence facilitated the fraud. 

It follows, applying those principles, that in this case the banker having paid 
a cheque not drawn on the banker at all, the plaintiff is entitled to thesreliefs asked 
for. The plaintiff on the one hand has established that the cheque is a forgery 
and that the banker has brought to bear upon his task in making payment the 
skill and prudence required of him in the ordinary course of business to be able 
to identify the signature of the customer and detect imitations and secondly, the 
banker has not made the payment in good faith and without negligence. On 
the other hand the defendant banker has failed to establish that, the payment on 
the cheque was due to the negligent disregard of ordinary precautions for the reasona- 
ble protection of the banker against injury by the customer In other words, neither 
estoppel has been shown nor adoption has been set up in this case and which I 
need not add cannot be set up by the banker whose own conduct or negligence has 
occasioned or contributed to the loss. It is well settled in such circumstances that 
where one of two innocent parties must suffer for the fraud of a third that party 
should suffer whose negligence facilitated the fraud: Punjab National Bank v. 
Mercantile Bank of India, Limited? (Scott and Batchelor, JJ.). 
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T find under issue 1 that the signatures of the plaintiff inthe cheque in question 
are forgeries ; under issue 2 that the plaintiff has not been shown to have failed 
in any of his duties to the defendant bank and that the circumstances set out in 
paragraph 7 of the written statement have not been made out; under issue 3 
that the plaintiff is not entitled to the damages claimed as no evidence relating 
thereto was adduced before me and I have no materials to assess the damages 
and as a fact I find that the damages claimed have not been proved ; and under 
issue 4 that the plaintiff is entitled to relief under clauses (a) and (d) of the relief 
column in the plaint. 

The suit is accordingly decreed for plaintiff with costs. 


Before parting with this case I want to make it clear that the negligence of 
the banker in this case was the negligence of Bijoor and not of the Manager, Subba 


Rao. ; 
V.P.S. = Suit decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Govinna MENON. 7 
Chebrolu Hanumayya .. Petitioner" 
J. . 
Mettu Chinna Mallareddi and others .. Respondents. 

Elections—Municipal Councils—Votes marked facilitating identification of voter—lInfringement of rule 27-A 
(1), clause (a)—Votes invalid—Obyections need not be taken before polling officer—Can be taken at the elecitcn 
enquiry. i 
If there is‘any facility for identifying a yoter at the time of counting votes or thereafter, then Rule 
27-A (1), clause (a) of the rules for the conduct of elections to Municipal Councils is infringed and 
such a voting paper is invalid. Even though no objection! was raised before the election officer at 
the time of counting of votes that some ballot-papers contained marks by which the voter could be 
identified and therefore should be invalidated, it is open to an unsuccessful candidate or an elector 
to raise such an objection at the time of the election enquiry. 

Where, in an election to a Municipality the petitioner was declared elected, but at the aing 
of an election petition it was found that votes were cast containing marks, by which the voter wi 
be identified, and after deducting such votes, it was found the respondent had secured more valid 
votes than the petitioner, and the Election Commissioner ordered a fresh election, as the invalidity 
of the votes rejected, arose out of a mistake by the polling officer, 

Held, in a peton for the issue of a writ of certiorari, that the order of the Election Commissioner 
was not illegal or without jurisdiction. 

Woodward v. Sarsons and Sadler, (1875) 32 L.T. 867, followed. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
relating to the order, dated 5th September, 1953 and made in O.P. No. 114 of 1952 
on the file of the Election Commissioner (Principal Subordinate Judge), Guntur, 
setting aside the election of the petitioner and quash the said order. 

M. K. Nambiar and N. Rajeswara Rao for Petitioner. í 

K. Kuttikrishna Menon and V. Balakrishna Eradi and the Government Pleader 
(P. Satyanarayana Raju) for Respondents. 


The Court made the following 

.  Orprer.—This is an application for the issue of a writ of certiorari to quash 
the order of the Election Commissioner, Guntur, dated 5th September, 1953, in 
O.P. No. 114.0f 1952. The petitioner before me, hereinafter known as the “petitioner” 
was the first respondent in the court below and the contesting respondent herein- 
after known as the “‘ respondent ” was the petitioner in the court below. There 
was an election to ward No. 2 of the Guntur Municipality in which the petitioner 
and the respondent were the rival candidates. The petitioner secured 362 votes 
whereas the respondent secured only 351 votes. On an election petition filed by 
the respondent, the Election Commissioner found that 40 votes cast for the petitioner 
contained marks by which the elector can be identified and 6 votes cast in favour 
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of the respondent similarly contained marks by which the elector can be identified. 
He held that votes ‘were hence invalid and should not be counted. Deducting them 
from the respective votes obtained by the candidates it was seen that the petitioner 
secured only 322 votes whereas the respondent secured 345. A further question was 
raised before him as to whether the respondent should be declared to have been 
duly elected. On that the learned Election Commissioner found that 40 votes cast 
in favour of the petitioner were invalid by reason of a mistake committed by the 
polling officer and as the majority of the voters in the constituency have voted 
for the petitioner it was his ill-luck that the polling officer committed this mistake. 
He therefore considered that the proper course was to order a fresh election and 
ordered accordingly. 

It is contended by Mr. M. K. Nambiar for the petitioner that the order of 
the Election Commissioner is without jurisdiction and that he should not have dis- 
carded the 40 votes on which there were marks. The main ground of attack is 
based upon the interpretation of rule 27-A (1) of the Rules for the conduct of, 
Elections of Municipal Councillors. Rule 27-A as at present reads as follows :— 

“ (1) A ballot-paper shall be rejected if it 

(a) bears any mark by which the elector can be identified :— 

(4) The decision of the Election Officer as to the validity of a ballot-paper shall be final, 
subject only to ‘reversal on an election petition.” 

The old rule which was supplanted by rule 27-A (1) was in the following terms :— 

“ Any ballot-paper which is not duly marked or on which votes are given to more candidates 

than there are numbers to be elected or on which any mark is made by which the electors may 
afterwards be identified shall be invalid.” 
Mr. Nambiar contends that since the word “‘ afterwards” in the old rule has been 
omitted there has been a material change in the legislative directive given for deciding 
the validity of the votes. He also argues that in the old rules the words used are 
“ shall be invalid °’ which means that the invalidity can be found out at any time. 
But in the new rule the words used are “‘ shall be rejected ’? which would mean that 
the act of acceptance or rejection should take place at the time of counting and 
not thereafter and this is made clear by sub-rule (4) which is to the effect that “ the 
decision of the election officer as to the validity of a ballot-paper shall be final ”. 
From these words, Mr. Nambiar argues that objection as to the receptibility or 
otherwise of a vote should be specifically raised at the time of counting and if that 
was not done, it cannot be raised at a later stage for if no objection is taken at the 
time of counting then the election officer is deprived of the opportunity of deciding 
the validity or otherwise of the election and if he does not make any decision on 
a point by reason of the fact that it was not raised before him it could not be raised 
later on. 

As regards the first point raised, viz., that unless there is a mark by which the 
elector can be identified by a mere look at the ballot-paper, it was not within the 
jurisdiction of the’Election Commissioner to declare that such a ballot-paper should 
be rejected, what happened here was and that finding is not disputed by the learned 
counsel for the petitioner that numbers were put upon 40 ballot-papers which cor- 
respond to the numbers of the voters on the electoral roll. So that anyone by 
comparing the number on the ballot-paper with the number on the electoral roll 
can identify the voter who cast the’ vote. But without such comparison it is not 

ossible to identify the voter. Therefore Mr. Nambiar argues that by a mere 
ook at the ballot paper it is not possible to identify the elector, for the ballot-paper 
contains only a number and that cannot be a “mark” as contemplated in rule 
27-A (1), clause (a). By putting a mere number on a ballot-paper, the identi 
of the elector cannot be established and therefore under the existing rules suc. 
a ballot-paper is a valid one as the secrecy of the ballot is not in any way affected 
unless recourse is had to comparing the number on the ballot-paper with 
the number on the electoral roll. On the other hand, under the old 
rules where the words used are “on which any mark is made by which 
the electors may afterwards be identified ”. Ifa number is put on the ballot-paper 
it is possible afterwards to identify the elector by comparing it with the number on 
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the electoral roll. Under these circumstances the learned counsel argues that 
the omission of the word “ afterwards’” is very crucial. He admits that if the 
old rule had stood and been in force at present, then the 40 voting papers have 
to be rejected because it is possible by comparing the numbers on the ballot-papers 
with the numbers on the electoral roll to identify the voter afterwards. But under 
the present rule, at the time of counting without comparing the voting paper with 
the electoral roll it is not possible to identify the voter. A mere look at the voting 
paper would not disclose the elector as it does not contain any mark which would 
reveal the elector’s identity. The question therefore is whether by the omission 
of the word “ afterwards ” there has been a change in the rule. I am not satisfied 
that the mere omission of the word “‘ afterwards ” has made any effective alteration 
in the rules. The word “ afterwards”? would connote a point of time after the 
putting of the mark. In my view the existing rule is more stringent than the rule 
which it has replaced. The term “ any mark by which an elector can be identi- 
, fied” is much wider in scope and import than the term ‘ any mark by which an 
elector may afterwards be identified’. Under the new rule it is not necessary that 
the identification should be afterwards ; whereas under the old rule it would be 
sufficient if the identification is afterwards. Both the old and the present rules 
were modelled upon the English Ballot Act, 35 & 36 Victoria, Chapter 33, styled 
“ An Act to amend the Law relating to procedure at Parliamentary and Municipal 
Elections ”. Section 2, paragraphs 2 and 3 are the progenitors of both the old 
and the new rule for the conduct of municipal elections in this country. Para- 
graph 2 of that section reads as follows :— 

“Any ballot-paper which has not on its back the official mark, or on which votes are given to 


more candidates than the voter is entitled to vote for, or on which anything, except the said number 
on the back, is written or marked by which the voter can be identified, shall be void and not counted.” 


The last sentence of paragraph 3 of that section is in the following terms :— 


“The decision of the returning officer as to any question arising in respect of any ballot paper 
shall be final, subject to reversal on petition questioning the election or return ”. 
It has to be noted that in paragraph 2 of section 2 of the English Ballot Act, the 
word “ afterwards” is not to be found. All that is stated is that if there is.a mark 
by which the voter can be identified then the ballot-paper shall be void and not 
be counted. But the word “afterwards” occurs at a latter stage in the schedule for 
it is seen that in the form of directions for the guidance of the voter in voting, which 
shall be printed in conspicuous characters and placarded outside every polling sta- 
tion and in every compartment of every polling station, one of the directions*is 
as follows : : 

““* If the voter votes for more than one candidate, or places any mark on the paper by which he 
may be afterwards identified his ballot-paper will be void, and will not be counted? 
Now section 13 of the Act lays down that no election shall be declared invalid by 
reason of non-compliance with the rules contained in the first schedule to the Act, 
or any mistake in the use of the forms in second schedule to the Act, if it appears 
to the tribunal having cognizance of the question that the election was conducted 
in accordance with the principles laid down in the body of the Act, and that such 
non-compliance or mistake did not affect the result of the election. From this - 
provision of law, Mr. Kuttikrishna Menon contends that in England non-compliance 
with the provisions contained in the body of the Act is the important factor and 
not the violation of a rule contained in the schedule. 


In interpreting these sections of the English Ballot Act and the rulės thereunder, 
in Woodward v. Sarsons and Sadler}, it has been held that where at a municipal elec- 
tion, the presiding officer at one of the polling stations marked on the face of 294 
ballot-papers the numbers on the burgess roll of the voters using them and such 
numbers might have been, but were not in fact, seen by the agents of the candidates 
at the counting of the votes, and the returning officer rejected all the ballot-papers 
so marked, the rejection of the votes was valid and that the votes were bad. At 
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page 872, column 2 of the Report, Lord Coleridge, C.J., after a discussion of section 
2 as well as the rules contained in the second schedule, oberves as ‘follows :— 


“ Applying these views to the votes in' question before us, it is clear that the 294 ballot-papers 
marked by the presiding officer at the polling station No. 130 were void, and ought not to be counted. 
There was a mark on them by which on reference to the burgess roll the way in which the voter had 
voted could be identified ”. $ 


Therefore it is clear that even with an existing direction in England as contained 
in the second schedule by which it was stated that if a voter places any mark on 
the paper by which he may afterwards be identified the ballot-paper shall be void 
and shall not be counted, it was held that the fact that the polling officer put numbers 
on the voting papers would render such votes void ; because under section 2, para- 
graph 2, any mark by which the voter can be identified will make the voting paper 
void. A reading of Woodward v. Sarsons and Sadler!, would show that it is not neces- 
sary that the identification need be afterwards. I do not think it is necessary to 
extract passages from this oft-quoted decision because there are very many passages - 
in it which are apposite so far as the decision of the present case is concerned, especial- 
ly passages at pages 871 and 872. This decision was considered by this Court in 
Sethurama Mudaliar v. Mangala Goundar*, and was followed. In that case, at a 
municipal election the polling officer put on the back of the ballot-paper the voter’s 
number on the electoral roll with the result that anyone comparing that number 
with reference to the electoral roll which was available to everybody could identify 
the particular voter. It was held that all such voting papers were invalid. Though 
it was contended that unlike in the English case the voter’s own numbers on the 
electoral roll were placed not on the face but on the back, which would make a 
gréat deal of difference, the learned Judges did not agree with that distinction. The 
facts of Sethurama Mudaliar v. Mangala Goundar?, are very similar to those of the present 
case, ies 


In Mahabaleswarappa v. Ramachandra Row*, a similar point arose. There also 
Cornish, J., in his judgment, refers to the English Ballot Act, 35 & 36 Victoria, Chap- 
ter 33, as well as the decision in Woodward v. Sarsons and Sadler?, and comes to the 
conclusion that if on the ballot-paper there is a mark by which the voter can be 
identified then such a ballot-paper is invalid. At page 201, the learned Judge 
makes the following observations : 

“ 'The rule is modelled on section 2 of the Ballot Act (35 and 36 Victoria, Chapter 33) though 
the local draftsman has chosen to substitute the word ‘may’ for the word ‘ can ’ in the English Act 
and to introduce the superfluous word ‘ afterwards’ before the ward identified. But the effect of 
rule 20 and séction 2 is the same; it is to invalidate any ballot-paper bearing on it a mark or 
writing indicating the identity of the voter.” . ‘ 

It is therefore clear that by the omission of the word “‘ afterwards > in the n 
rule 27-A:(1) the effect is the deletion of a superfluous word and no change has 
been brought about in the structure. Therefore what was good law under the old 
tule should be deemed to hold good under the new rule as well. Woodward v. 
Sarsors and Sadler!, was noted and followed recently by Venkatarama Ayyar, J., 
in Narasimhulu v. Narasimham*. 


In Halsbury’s Laws of England, Lord Hailsham edition, Volume XII, at page 
310, paragraph 609, the learned author says that the returning officer must reject 
every vote given upon a ballot-paper containing any writing or mark by which a 
voter could be identified. In The Borough of Exeter case’ Channel, J., makes the 
following observation :— i , 

“But I think that the statute makes void all ballot-papers which have on them marks other than 
those which indicate the intention to vote for a particular person, and which may be indications of 


the identity of the voter. And it seems to me that when you find a ballot papers which has got some- 
thing clearly going beyond the intention to indicate for whom he votes, then you must hold that to 
be bad”. 
a EOnERSRO 

1. 32 L.T. 867: 44 LJ.G. p. 293 at 303. 4. (x9 3) 1 M.L.J. 279- 

2. fra } 46 M.L.J. 494. 5. M. & M. 228 at 232. 

3. 


1936) 71 M.L.J. 199. 
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T hese general observations have special application to the facts of the present case. 
If there is any facility for identifying a voter at the time of counting or thereafter, 
then, in my opinion Rule 27-A (1), clause (a) is infringed and that being the case 
such a voting paper is invalid. ‘The learned Election Commissioner has taken the 
correct view in the matter and it is impossible to hold that he has acted in any 
‘way in excess of jurisdiction or committed any error which is apparent on the face 
of the record. 


It was next argued that since sub-rule (4) of Rule 27-A is to the effect that the 
decision of the election officer as to the validity of a ballot-paper shall be final 
subject only to reversal on an election petition, unless an objection is taken and 
the same is overruled at the time of counting it is not competent for anybody to 
raise an objection in an election petition. In this connection we have to remember 
that sub-rule (4) is practically in pari materia with the last sentence in paragraph 3 
of section 2 of the English Ballot Act, where also it is stated that the decision of 
the returning officer shall be final subject to reversal on petition questioning the 
election or return, What Mr. Nambiar argues is that there had been no such objec- 
tion put forward at the time of counting and as such the objection should not be 
entertained. In Woodward v. Sarsons and Sadler}, it does not appear that any objection 
was taken at the time of counting. But as is seen from page 868, paragraph 11, 
it was only subsequent to the presentation of the petition that the petitioner ob- 
tained inspection of the ballot-papers and observed certain marks upon them and 
thereafter contended that twenty-two votes ought to have been rejected by the 
returning officer by reason of the marks by which the voter could be identified. 
In the counter filed by the election officer before the lower Court, in paragraph 3 
he states that it is not true that at the time of counting of the votes by him, objections 
were raised before him that such ballot-papers as contained marks by which the 
voter could be identified should be invalidated and that he did not pay any heed 
to such a request. He further stated that at the time of the counting neither the 
unsuccessful candidate nor his agent raised any objection. We have therefore to 
take it that no objection having been raised is it open to the unsuccessful candidate 
to raise such an objection at the time of the election enquiry. As I have already 
stated under the English Statute it is possible for raising such an objection at the time 
of the enquiry. So also is the case under our rules. Under rule 1 of the rules for 
the decision of election disputes under the Madras District Municipalities Act, 
1920, an election of a councillor can be called in question by an election petition 
presented in accordance with the rules to an Election Commissioner by any candi- 
date or elector against the candiate who has been declared to have been duly elected. 
It is therefore clear that an election petition can be filed not only by a defeated candi- 
date but also by any elector. Such being the case it is not always practicable or 
possible for every elector to be present at the time of counting. Therefore if the 
objection regarding the validity of the ballot-paper has to be taken only at the time 
of counting, as argued by learned counsel and if it is not incumbent on all the elec- 
tors to be present at the time of counting, then an ordinary elector cannot file an 
election petition as it is against what is contemplated undér rule 1. On that ground 
it has to be held that this contention has no force. The question of such estoppel 
‘was considered in Rogers On Elections, Volume XI, at page 41, where it is stated 
as follows :— ; `i 

“Two interesting points were raised........ Firstly whether the petitioner was estopped from 
objecting to the notice of election.......... by reason of his knowledge of and acquiescence in the 


defect at the tıme. It is submitted not, because the estoppel of the petitioner would, in effect, 
‘stop the constituency from raising the question whether the result of the election had been affected 


by the irregularity, and their rights ought not to be taken away by his acts.” 


I am, therefore, of opinion that the fact that the point was not raised at the time of 
the counting is not a bar to the question being raised before the Election Commis- 
/ 


sioner. z 
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In the view which I take on the points which I have already discussed, it is. 
> unnec for me to deal with the question raised by Mr. Nambiar as to whether 
it is possible for the respondent to justify the decision of the lower Court on a point 
not mentioned in the order. The learned counsel relied upon Halsbury’s Laws 
af England, Hailsham edition, Volume IX, page 889, footnote (e), for the contention 
that the Court can take notice of the nothing which is not contained in the body, 
of the conviction or order in the case of a writ of certiorari for justifying or setting 
aside an order. My attention has also been invited to passages in Vedachala Muda- 
liar v. Central Road Traffic Board, Madras}, as well as in Rex v. Nat Bell Liquors, Ltd.? 
Observations in Mallikarjuna Dugget v. Secretary of State?, were also cited at the Bar.. 
I do not think it necessary to discuss this aspect of the question because on the points 
decided by the lower Court I am in agreement with the conclusions arrived at by 
it. This writ petition is therefore dismissed. 


V.P.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA-- 
RAMA ÅYYAR. i 


Narayanaswami Chettiar .. Appellant* 
v. i 
Vellayappa Udayar and another .. Respondents. 


Madras Agriculturists Relief Act (IV of 1938), section 9-A (7) (ii) (a)—Scope and applicability. 


In cases where there is no devolution from an original mortgagor during the material period 
between goth September, 1937, and goth January, 1948 and the devolution during that period is 
from a person deriving title from a mortgagor by a transfer inter vivos, in terms of section 9-A (7) 
(ii) (a) of the Madras Agriculturists’ Relief Act there is no devolution from a person deriving title 
from the mortgagor otherwise than by a transfer inter nwos. 


Where there is a transfer of a part of the equity of redemption by the mortgagor before the 
period mentioned, it will fall outside the scope of clause (a) of sub-section 7 (ii) of section g-A of 
the Act. Though a transfer by the transferee from a mortgagor to another (during the material! 
period) may be a transfer inter vivos it is not from the original mortgagor and it is not a transfer from 
a person deriving title from or through the mortgagor otherwise than by a transfer inter vivos. It 
is only from a person deriving title from the mortgagor by a transfer inter vivos. The result is, 
the case falls outside the scope of the sub-section 7 (i1) (a) of section g (A). [Anomaly in section 
pointed out. Drafting of section criticised.] 

The expression ‘ successors-in-interest’ is wide enough to include transferees. 

Appeal against the Order of the District Court of South Arcot, dated the 24th 
July, 1950, in A.S. No. 59 of 1950 (O.P. No. 38 of 1949, District Munsiff’s Court,. 
Tirukkoilur). t 

4 - 
+ M. S. Venkatarama Ayyar and N. Arunachalam for Appellant. 
S. Sitarama Ayyar and S. Rajarama Ayyar for first Respondent. 


` Chandra Reddy, J., þefore whom the appeal came up in the first instance- 
made the following reference to a Bench : 


Orper.—This Civil Miscellaneous Second Appeal raises a question relating to- 
an interpretation of section 9-A, sub-section (7) (ii) (a) of the Madras Agriculturists 
Relief Act. The two points that arise in this second appeal are, whether this sub- 
section covers the case of a transferee from the transferee from an original mort- 
gagor or whether it should bë confined only to a transferee from the original 
mortgagor and secondly whether » both the original transfer and the transaction 
by which a person claims the benefit of the Act should have taken place during 
the period after goth September, 1937 and before goth January, 1948. 





1. (1948) 1 M.L.J. 322 : I.L.R. (1949)) Mad. 156. ` 
194. 3. (1gtt) LL.R. 35 Mads ary 
2. L.R. (1922) A.C. 128 at 153, 154, 155, and 
* Appeal Against Appellate Order No. 112 of 1950. 23rd November, 1953. 
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The circumstances leading up to the second appeal are these., One Seviyappu- 
dayar mortgaged his property comprising 27 items for Rs. 1,000 to the first res- 
pondent on 2nd July, 1925, under Exhibit A-r. The mortgagor subsequently sold 
some of the items of the mortgaged property to one Kandaswamy Udayar under 
Exhibit A-6 dated goth November, 1935, with a direction that the vendee should 
‘discharge the mortgage debt. The respondent purchased the properties conveyed 
to Kandaswamy Udayar for Rs. 2,000 under a sale deed dated 17th June, 1943. 
He sought relief under section g-A of Act XXIII of 1948, in the Court of the 
District Munsif of Tirukkoilur in O. P. No. 38 of 1949. It was argued on behalf 
of the mortgagee that the present respondent would not be entitled to the benefits 
of section 9-A as he is hit by the provisions of sub-section 7 (i) (a). The District 
Munsif, and in appeal, the District Judge negatived the objection raised on behalf 
of the mortgagee and granted the relief to the successor-in-interest of the mort- 
gagor. The aggrieved mortgagee has preferred the second appeal. 

Mr. Venkatarama Iyer on behalf of the appellant urges that the interpreta- 
tion placed by the Court below on section g-A, sub-section 7 (i`) (a) of the Agricul- 
turists Relief Act is erroneous and is opposed to the grammatical construction of 
the said section apart from its being contrary to the object underlying relevant 
provisions. 

There is a decision of Subba Rao, J., in C.M.S.A. No. 122 of 1951, in Sanyas- 
appanna v. Appalaswami} interpreting the latter part of section 9-A. There one 
Audinarayana usufructuaril; mortgaged some properties on 16th April, 1908, to 
one Suryanarayana and three others. The sons of Audinarayana sold the 
identical properties to two individuals, Appalanarasimhulu and Venkatarfara- 
stmhulu in 1920. Venkatanarasimhulu’s heirs sold their half share in these 
properties to one Appalaswami in 1945 while Appalanarasimhulu’s son Venkata- 
ramanayya succeeded to the other half. Both Appalaswami and Venkata- 
ramanayya invoked section g-A of the Madras Agriculturists Relief Act for redeeming 
the mortgage. Their claim was opposed by the mortgagee on the ground that 
they fell within sub-section 7 (ii) (a) of the Act. The contention of the mort- 
gagees that the case was covered by sub-section 7 (ii) (a) was not accepted by the 
Courts below and relief was given to the person owning the equity of ‘redemption. 
When the matter came up in second appéal Subba Rao, J., agreed with this 
view. The learned Judge observed inter alia that, as the petitioners who claimed 
. relief under the Act did not purchase from the mortgagee’s heirs but from the heirs 
of the purchasers from the mortgagee’s heir, his case was not covered by section 
g-A of the Act. It was also remarked by the learned Judge that the same anomaly 
may also be pointed out in the case of devolution of equity of redemption on a 
person by or through a mortgagor, dealt with in the first part of the clause. There 
too the transaction to be hit by the section should have been a transfer inter vivos 
from the original mortgagor between the aforesaid two dates. The clause would 
not apply if the transfer effected between the aforesaid dates is from a transferee 
from the original mortgagor prior to 30th September, 1937- 

This ruling is certainly against the contention of Mr. Venkatarama Iyer. But 
it is urged by Mr. Venkatarama Iyer that this decision is wrong and is not borne 
out by the relevant provision of the Act. In view of the importance of the matter, 
he requested, in which Mr. Sitharama Iyer appearing for the respondent joined 
that the matter may be heard by a Bench. In view. of the importance of the matter 
and the frequency with which it might arise, I direct that this case be placed 
before the learned Chief Justice to be posted “before a Bench. 


The case then came on for hearing before the Chief Justice and Venkata- 
rama Ayyar, J. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—This appeal was originally heard by Chandra Reddi, J., 
who directed it to be posted before a Bench as it raised a question of importance 
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_ relating to the interpretation of section g-A, sub-section 7, clause (ii) (a) of the Madras 
Agriculturists Relief Act. The facts necessary for the disposal of this appeal are 
as follows :—On and July, 1925, one Seviyappudayar acting for himself and on 
behalf of his minor son Vellayappudayar executed a usufructuary mortgage for 
Rs. 1,000 in favour of Narayanaswami Chettiar (Exhibit A-1), It comprised 27 
items. A few of these items were sold subsequently by Seviyappudayar to one 
Kandaswami Udayar by a sale deed dated goth November, 1930. The purchaser 
was directed to discharge the mortgage. Kandaswami Udayar, in his turn, convey- 
ed the properties purchased by him to Vellayappudayar, the son of Seviyappudayar 
by a deed dated 17th June, 1943. Vellayappudayar filed in the Court of the Dis- 
trict Munsif of Tirukkoilur a petition under section g-A’ and 19-A of the Madras 
Agriculturists Relief Act praying that the debt due to Narayandswami Chettiar, 
the usufructuary mortgagee, may be scaled down and the amount due may be deter- 
* mined. Seviyappudayar, the original mortgagor, the petitioner’s father, was added 
as the second respondent. The main plea of the mortgagee first respondent 
was that the petitioner was not entitled to the benefit of the provisions of section 
g-A on the ground that sub-section (7) (ii) (a) applied to the same. Both the Dis- 
trict Muni z and on appeal the learned District Judge held that the case did not 
fall within the said clause and granted relief to the petitioner. The mortgagee 
first respondent in the petition is the appellant before us. 

Section 9-A was added to the original Act by the Amending Act (XXIII of 
1948). This section enacts special provisions in respect of usufructuary mortgages. 
Before its enactment they were dealt with in section 10, sub-section (2) of the ‘Act. 
Under clause (i) of that sub-section nothing contained in sections 8 and g affected 
“ any mortgage by virtue of which the ps a is in possession of the property 
mortgaged, where no rate of interest is stipulated as due to the mortgagee”. B 
the Amending Act the following words were added to section Io (2) (i), namely, 
“except to the extent provided for in section g-A”. Section 9-A 23) confers 
on the mortgagor a right to redeem the property notwithstanding that the time, 
if any fixed in the mortgage deed for redeeming the mortgage has not arrived 
in the case of usufructuary mortgages executed at any time before goth September, 
1947. Sub-sections (2) and (3) enact the substantial provisions for the discharge 
and scaling down of usufructuary mortgages. In cases where the usufructuary 
mortgagee has been in possession for a period of less than go years provision is made 
for redemption by paying a lesser amount varying with the period during which 


the mortgagee was in possession sub-section (2). Under sub-section (3) posses- ` 


sion of the mortgaged property by the mortgagee for an aggregate period of 30 
years or more operates .as an absolute discharge of his mortgage debt. Sub- 
sections (4), (5) and (6) deal with miscellaneous matters like improvements, lease 
back, etc. Sub-section (7) exempts certain usufructuary mortgages from the opera- 
tion of the provisions of sub-sections (2) to (6) of section g-A. In so far as it is 
material for this appeal that sub-section runs thus :— 

e (ii) (a) Where during the period after the goth September, 1937 and before the goth 
Jariuary, 1948, the equity of redemption in the property subject to the neu ctuary mortgage has 
devolved either wholly or in part on a person by or through a transfer inter vivos, either from the 
original mortgagor or from a person deriving title from or through such mortgagor otherwise than 
by a transfer inter vivos, then, to the whole or such part, as the case may be”. 

The significance of the two dates is this. goth September, 1937, is the crucial date 
fixed under the original Act (IV of 1938). goth January, 1948 is the date of the 
introduction in the Assembly of the Amending Bill of 1948. In the present case 
the transfer from the mortgagor to Kandaswami Udayar is in 1935, that is, outside 
the period mentioned in sub-section (7) (ii) (a), but the transfer by Kandaswami 
Udayar to Vellayappudayar is in 1943, that is within the said period. ~ 
We entirely agree with the following observation of Subba Rao, J., in Sanpasap- 

panna v. Appalaswami1, where he had occasion to deal with this sub-section : 

“ But the section has not been artistically drafted and has lent ample scope for conflicting 
acguments”. i 
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The languages is obscure and ambiguous in many points and the intention of the 
Lagislature is far from clear. But this does not relieve us of the duty to construe 
it to determine whether this case falls within that clause (7) (ii) (a). We have 
in this case first a transfer of a part of the equity of redemption by the mortgagor 
before the period mentioned and that transfer will therefore fall outside the scope 
of clause (a). We have next further another transfer by the transferee from thé 
mortgagor to the first respondent in this appeal. This devolution has taken place 
no doubt during the material period by a transfer inter vivos. This transfer how- 
ever is not from the original mortgagor. The question is whether it is from a person 
deriving title from or through the mortgagor otherwise than by a transfer inter vivos. 
The only answer to this question can be, it is not. It is from a person deriving 
title from the mortgagor by a transfer inter vivos. The result is, the case falls outside 
the scope of sub-section (7) (ii) (¢). To sum up the position, there is no devolu- 
tion from the original mortgagor during the material period between goth Septem- 
ber, 1937 and goth January, 1948. The devolution during this period is from a 
person deriving title from the mortgagor by a transfer inter vivos. In terms of the 
section there is no devolution from a person deriving title from the mortgagor other- 
. wise than by a transfer inter vivos. 

It may be that this construction of the enactment leads to what may appear 
to be an anomaly. A transferee from the mortgagor falls within the exception, 
but a transferee from such a transferee does not fall within it. Dealing with the 
latter part of clause (a), Subba Rao, J., pointed out a like anomaly. 

“ Tt was said there is no apparent principle for making a distinction between a purchase from 
a heir of a mortgagor and a purchase from a purchaser from the heir of a mortgagor ”. 
He then refers to anomaly which we have pointed out. 


* The same anomaly may also be pointed out in the case of a devolution of the equity of redemp- 
tion on a person by or through a mortgagor, dealt with in the first part of the clause. There too- 
the transaction to be hit by the section should have been a transfer inter moos from the original mortagor 
between the aforesaid two dates. The clause would not apply if the er effected between the 
aforesaid dates is from a transferee from the original mortgagor prior to goth September, 1937’. 
It is not necessary, nor is it possible for us to read the mind of the Legislature, though 
Subba Rao, J., has suggested the clause was probably intended to affect transfers 
inter vivos of an equity of redemption from the original mortgagor or his heirs, 
etc., directly between the aforesaid two dates. 


The anomaly becomes more pronounced when we look at the next clause, 
namely, clause (b) of sub-section (7) (ii) which runs thus :— 

“ Where, during the period aforesaid, the usufructuary mortgagee or any of his successors-in- 
interest has transferred either wholly or in part the mortgagee’s rights in the property bona fide and 
for valuable consideration, then to the whole or such part, as the case may be”. 

Here the expression used is “ successors-in-interest ? which is wide enough to include 
transferees. We have however a suspicion that this expression was intended to 
be a compendious phrase to denote the class of persons mentioned in the last part 
of clause (a), that is, persons deriving title otherwise than by a transfer inter vivos. 


Construing clause (a) according to the plain meaning of the words used, 
we hold that the present case does not fall within its scope. It follows, therefore, 
that the petition under section 9-A was maintainable to obtain reliefs other than 
that mentioned in sub-section (1) as well. This is the view taken by the Courts 
below, and we agree with it. 

In this view it is not necessary to deal with another contention put forward 
by Mr. Sitarama Ayyar on behalf of the petitioner in the Court below that in any 
event he was entitled to relief as one of the original mortgagors. This basis for 
relief does not appear to have been stressed in either of the Courts below. This 
plea is a mixed plea of fact and law, and if we thought it necessary to decide,it 
we should have remanded the matter to the Court below. 


The Civil Miscellaneous Second Appeal fails on the construction we have 
placed on sub-section (7) (ii) (a) of section g-A of the Madras Agriculturists Relief 
Act and is dismissed with costs. i 


a [1954 


We cannot refrain from bringing the ambiguity in the language of this clause 
to the notice of the Government so that, if our construction does not accord with 
the intention of the Government who were responsible for the amendment, proper 
steps may be taken to further amend the provision to bring out clearly such 
intention. 


R.M. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—MR. Justice KRIsgNaswamı NAYUDU. 
Sitharama Holla died and others ° .. Appellants* 
v. : 
Srinivasa Somayaji .. Respondent. 


Limitation—Suit for recovery of unpaid purchase mongy—Execution of mortgage decree—Sale—Sale deed 
-ascertaining money to be paid to encumbrancer—Starting point of limitation. 
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In a suit by the plaintiff who was purchaser of theright of recovery of unpaid purchase money 
on the sale of a mortgage property, and the question turned upon the starting point of limitation for 
the suit to recover the unpaid money to the encumbrancer, which was ascertained by the terms of 
the sale in execution of the mortgage decree. 


Held, that the date of the sale deed was the starting point for the suit. 
Krishnamachariar v. Dasu Reddiar, (1944) 1 M.L.J. 269: I.L.R. (1945) Mad. 26, followed. 


Appeal against the decree of the Court of the Subordinate Judge of, South 
Kanara in A.S. No. 167 of 1948, preferred against the decree of the Court of the 
District Munsif of Kundapur, in O.S. No. 375 of 1946. 


K. Y. Adiga and K. P. Adiga for Appellants. 
K. Srinivasa Rao for Respondent. 
The Court delivered the following ; 


Jupcment :—This second appeal arises in a suit instituted for the recovery of 
unpaid purchase money, the right to recover it having been purchased by the plaintiff. 
The defendant claims to be the owner of the property under sale deed Exhibit 
B-2 dated 12th January, 1940. A sum of Rs. 745-7-11 was retained with the pur-= 
chaser one Mavji Shet under a sale deed Exhibit A-22, dated 26th July, 1926 of 
three items of properties executed by one Subramanya Holla. Subramanya 
Holla had earlier mortgaged one of the three items of properties sold under Exhibit 
A-22 along with other properties to one Seetharama Bhatta under the mortgage 
deed dated goth October, 1922. Seetharama Bhatta died and his sons instituted 
a suit on the mortgage, O.S. No. 132 of 1935. By the time the suit was instituted, 
the three items of properties together with the sum of Rs. 745-7-11, which was 
retained for payment of the mortgage, passed into the hands of one Vasudeva 
Thunga, who was made a party to the mortgage suit. Lakshminarayana Shastry, 
a subsequent mortgagee was also made a party to the mortgage suit. A prelimi- 
nary mortgage decree was passed in that suit on 23rd August, 1935 and the final 
decree was passed on goth October, 1936. Lakshminarayana Shastry who was 
the 5th defendant, in the mortgage suit, satisfied the earlier mortgage and brought 
the properties to sale and himself became the purchaser and obtained the sale 
certificate Exhibit A-6, dated 13th June, 1941 and 18th June, 1941. In the mean- 
while, Lakshminarayana Shastry attached before judgment the right to recover the 
unpaid purchase money, namely, Rs. 745-7-11, and the attachment was made 
absolute by order dated 19th August, 1935. In R.I.A. No. 742 of 1943 Lakshmi- 
narayana Shastry obtained a personal decree on 6th September, 1943 and in R.E.P. 
No. 330 of 1944 dated 24th July, 1944 he brought the right tó recover the unpaid 
purchase money to sale and the present plaintiff was declared the purchaser under 
order dated 29th November, 1945, in R.E.P. No. 330 of 1944. Notice had gone 
to the present defendant. He denied the debt. But in spite of that the right was 
directed to be sold. The lower Court was of the opinion that since the defendant 
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had not appealed against that order that order must be treated as ‘constituting 
wes judicata, ‘The correctness or otherwise of this view need not be canvassed now, 
.as the appeal could be disposed of on other grounds. 


The main, question that was argued was as to limitation. The contention of 
Mr. Adiga is that the amount sought to be recovered being an amount provided 
to be paid to an encumbrancer by the vendee the provisions of section 55, clause 
5 (6) of the Transfer of Property Act, would be applicable and not clause 4 (6), which 
‘deals with unpaid purchase money as such. Section 55, clause 5 (b), is as follows : 

“The buyer is bound to pay or tender, at thé time and place of completing the sale, the 
purchase-money to the seller or such person as he directs : provided, that, where the property is 
sold free from incumbrances, the buyer may retain, out of the purchase-money, the amount of 
any incumbrances on the property existing at the date of the sale, and shall pay the amount so 
retained to the person entitled thereto ”. ‘ 

“The contention of Mr. Adiga is that especially in view of the terms of the sale-deed, 
in which the amount payable for‘principal and interest to the encumbrancer was 
ascertained, the intention of the parties was that the amount was to be paid on 
the date of the sale and therefore the 12 years’ period of limitation should be calcu- 
lated from the date of the sale. In support of this contention, he relied on the 
decision in Ganga Ram v. Raghubans', and in particular to the view of Manohar Lall, J., 
that the starting point of limitation, in respect of amounts réserved to be paid under: 
sub-clause 5 (b) of section 55.0f the Transfer of Property Act to enforce the vendor’s 
lien is the date of the sale-deed or within a reasonable time thereof. As to what 
is reasonable time, one is unable to gauge anything from the judgment. This, 
decision is not helpful ‘as the right of the vendor to recover the amount reserved 
with the purchaser for paying off the encumbrance would not arise unless and until 
the encumbrance has been otherwise discharged by the vendor, or the encumbrancer, 
by reason of the non-payment, has taken proceedings against the vendor for reco- 
véry of the amaunt°and-Has recovered’the same in execution ‘or otherwise. Until 
then, there.is ño caiise.ef action for.the vendor to recover ‘the amount, since it will 
be open ‘to-the purchaser, to pay thé ‘amount to the encumbrancer at any time 
hefore the-enaumbrancer-sues for the same. It is very. difficult to prescribe what a 
reasonable time. would: he, especially in edses where the starting pdint of limitation 
has-to be; fixed with: reference.to the application of-the Limitation Act to a suit of 
this nature, The view taken by a: Bench of this .Court in Krishnamachari y. Dasu 
Reddiar®, appears‘to be-the correct view in so far as limitation in respect of these 
suits are concerned. - ‘The starting ‘point of limitation in such-cases has been found 
to commence from the date on-which the encumbrancer or the mortgagee executed 
his‘decree. ; In this:case the relevant date would be 5th April, 1941, when the pro- 
erties were sold in‘execution.of the decree and therefore there was no possibility 
or necessity for a purchaser under Exhibit A-22 and his successors-in-title to pay ` 
the encumbrance, sirce it must be deemed to have been paid 6ff by the sale in execu- 
tion of the mortgage decree in O.S. No. 132 of 1935. The view taken by the lower 
court as to the starting point of limitation is therefore correct and does not require 
any interference. 
I am unable to see how Lakshminarayana Shastry, 5th defendant in O.S. No. 
132 of 1935, in pursuance of his right to have a personal decree having attached ' 
the right to recover this amount before judgment.and the attachment having been 
subsequently made absolute, was prevented from bringing that right to recover the. 
amount to sale. The proceedings in ‘R.I‘A. No. 742 of 1943 arid, the subesequent 
proceedings in R.E.P. No. 330 of:1944 have been perfectly legal and the plaintiff; 
-who under Exhibit A-19 was declared the purchaser of that right, is entitled to 
recover that amount from the property which came into the hands of the defendant 
and which property is subject to that charge. 


I have no hesitation in holding that the lower courts were correct in granting 
a decree in favour of the plaintiff. The appeal fails and is dismissed with costs, 
No leave. 
K.G. +++ oo Appeal dismissed. 
Ty (1948) ILL.R. 27 Patna 898 at 924. 2. (1944) 1 M.L.J. 269 : I.L.R. (1943) Mad. 26: 
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IN THE HIGH COURT OF -JJUDICATURE, AT MADRAS. 
- Present :—MR. JUSTICE SATYANARAYANA RAO AND Mr. JusTICcE RAJAGOPALAN. 


The State of Madras represented by the Deputy Commissiòner 
of Commercial, Taxes, Tiruchirapalli Division ~ .. Petitioner* - 
v. ' 
Sri Ramakrishna Rice and Oil-Mills, Arakandanallur .. Respandents. 


Madras General Sales-Tax Act (IX of 1939), Sections 12 and 13 (1)—Officer refusing an application as’ 
not according to form—Appellate Tribunal orderirg ofiter to condone delay and-decree according to its discretior 
—WhstherTribunal’s exercise of jurisdiction valid. 


When the Commercial Tax Tribunal asked under assessment Rule 18 of the Act the Tax 
Officer to exercise his discretion vested in him in the matter of condoning delay by the assessee in 
the submission of his correct figures of turnover of business,°and it was objected to as illegal 
interference by the tribunal with the discretion of an officer of the Commercial Tax Department, 

Held, that in the circumstances of the case the Tribuftal was not wrong in the exercise of the. 
Jurisdicuon of the Appellate Tribunal. They had jurisdiction to pass the order. So long as they 

ad not directed the officer as to how he should exercise the discretion vested in him, and only directed 
him to condone the delay in submission of the returns according to the forms, there was nothing 
wrong in the appellate Tribunal making the order they made. 


Petition under section 12-B (1) of the Madras General Sales-Tax Act praying ° 
that the High Court will be pleased to revise the order of the Sales-Tax Appel-' 
late Tribunal, Madras, dated 26th November, 1952 and passed in T.A: No. 486 
of 1952 oe No. 33 of 1952-53 Commercial Tax Officer, South’ Arcot, 

- Cuddalore). . ` f 

K. Veeraswami for Petitioner. 

A. K. Pavithram for Respondents. ` 

The Judgment of the Court was delivered b i : 

Rajagopalan, J.—The assessee claimed relief to the extent of Rs. 19,93,937-9-6.’ 
This was the amount included in the returns submitted in Form A-g .but' 
the Commercial Tax Officer declined to consider ‘the claim on the ground that'alt 
the particulars required in Form A-9 had not been furnished. On appeal, the 
Tribunal pointed! out that under sub-rule 3-A of rule 18, the Commercial Tax 
Officer, had ample jurisdiction to condone the delay in the submission of the Form 
or to condone the failure to furnish any_of the particulars in that Form, and after 
pointing out that the accounts had been maintained correctly and that the quantities 
of oil could always be gathered with accuracy from the information furnished by 
the assessee, directed the Commercial Tax’ Officer to consider the assessees’ claim 
for deduction of turnover under Turnover and. Assessment’ Rule 18 for the months 
of April, 1950, to January, 1951. Itis against this order that the Government has 
preferred this revision. oy ee, aie ` ` ' 

It was not as if thè. Pribuħal itself took the power to condone the delay or to 
condone the omigsion and directéd ekćlušion -of this’ artiount from the turnover. 
What the Tribunal pòińtėd out was'that thé discretion was vested in the Commercial 
Tax Officer ; but thé:exercise of that discretion was not judicious. ‘And after point- 
ing out the truéinterpretatian-of sub-tule’3-A the Tribunal directed'the Commercial , 
Tax Officer: to'lgo“into the whole “question: again -after' condoning the : failure 
to mention- the: particulars required, particulars of a comparatively- minor nature’ 
in the citcuri3tdnces-of this case. We are unable to sée.anything wrong in the 
exercise of the jurisdiction by the-Appellate Tribunal to call for any interference in 
revision by ‘us. They had jurisdiction to pass the order they.did, and we are not 
called upon to say how that discretion‘should be further exercised by the Com- 
mercial Tax Officer which was left virtually intact, except for a direction to them 
‘that the failure to furnish the particulars could -well be condoned. ; 

Even’ before the revision case was‘taken up for hearing, Mr.- Pavithram, for 
the respondent, took- a ‘preliminary objection that'subségênt to, the: order, dated: 
26th November, 1952, against which the Government preferred this revision petition, 
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there was an application by the-assessee to the Tribunal itself to review that order, 
and there was a further order of the 23rd June, 1953. Mr. Pavithram contended 
that this revision petition was not competent. It is unnecessary to express any 
opinion on this point, except to observe that the question of the exclusion or other- 
wisé of the turnover of about Rs. 19 lakhs was never the subject-matter of the 
application for review or of the order thereon. i 


The petition preferred by the Government fails on the merits, and is dismissed 
with costs, Rs. 250. 


K.C. m Petition dismissed. 
' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—MR. P.V. RajJAMANNAR, Chief Justice AND Mr. Justro Raya- 
GOPALA AYYANGAR. 


Pethaperumal Ambalam ` .. Appellani* 
U. i j 

Chidambaram Chettiar, minor through property-guardian : 
Mr. P. E. Eapen . .. Respondent. 

Civil Procedure Code (V of 1908), Order a1, rules 94-96—Auction-purchaser—Title of—Death of judg- 
ment-debtor after issus of sale Sartifvate and before possession—Effect on title of purchaser—Necessity to implead 
legal representatives of judgment-debior. k 

On the issue of a sale certificate to a purchaser under Order 21, rule 94, Civil Procedure Code, 
the latter’s title becomes perfect and complete and his right to possession unimpeachable, as against 
the parties to the suit as well as those claiming under them. There is no obligation on the part of 
the auction-purchaser to apply to the court for delivery of possession and it is o to him to obtain 
possession out of Court. he took possession outside court either by taking khas possession of the 
property, or getting an attornment or recognition from the tenants in possession it is clear that neither 
the judgment-debtor nor his representatives, if he were dead, can raise an objection to such possession: 
In such a case it would be apparent that the death of the judgment-debtor after the issue of sale 
certificate and before possession has been taken by the purchaser would have no legal effect notwith- 
standing that the legal representatives have not been impleaded before possession is taken. 

Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
in A.S. No. 32 of 1948 preferred aginst the decree of the Court of the District Munsif 
of Devakottai in O.S. No. 186 of 1941. 


V. C. Veeraraghavan and N. C. Srinivasan for Appellant. 

C. A. Mohammed Ibrahim and T. S. Santhanam for Respondent. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, F.—This-second appeal has been referred to a Bench at 
the instance of Ramaswami, J., for the reason that the case raised a point as to the 
legal effect of death of a judgment-debtor after the issue of a sale certificate, but 
before the auction-purchaser obtains delivery of possession by proclamation and 
affixture under Order 21, rule 96, Civil Procedure Code, which is not covered by 
» authority. 

One Uthandarayan Ambalam was originally the owner of the properties 
in suit and the plaintiff’s paternal grandfather, Chidambaram Chettiar, had a 
money claim against him. Before a suit could be filed for the realisation of the 
dues, Uthandarayan died in September, 1924, leaving a widow, Meenakshi and 
his mother Alagu who are stated to have entered into possession of these properties. 
Therefore Chidambaram Chettiar filed O.S. No. 457 of 1925 on the file of the 
District Munsif’s Court, Devakottai, for the recovery of the moneys due to him 
impleading Meenakshi and Alagu as defendants, obtained a decree, attached and 
brought to sale among others, the properties now in suit, and purchased them him- 
self. The sale was held on 13th August, 1928 and was confirmed on 14th Septem- 
ber, 1928. 

In due course, the purchaser.applied in E.A. No. 348 of 1929 for the delivery 
of possession of the properties purchased and as these were admittedly in posses- 





* S.A. No. 840 of 1949. 18th December, 1953: 


586 THE MADRAS LAW JOURNAL REPORTS. ` ` [1954 


sion of tenants, delivery of possession was effected by proclamation and affixture 
on 8th July, 1929. Meenakshi, the widow of Uthandarayan, is stated to have re- 
married sometime before 1928, and: Alagu the mother, who became the heir by 
reason thereof, died on 22nd November, 1928. No legal representatives of Uthan-- 
darayan or Alagu were impleaded in O.S. No. 457 of 1925 after Alagu’s death. 


As would be seen the plaintiff is the representative of the purchaser to whom 
delivery of the suit property was effected in July, 1929 and he brings this suit for 
declaration of his title to the suit properties, for possession thereof and for mesne 
profits. According to his plaint, Kis grandfather, Chidambaram Chettiar, got into 

ossession of the suit properties on 8th July, 1929, and he and after him, plaintiff’s 
ather was in enjoyment thereof until September, 1934, when the plaintiff’s father 
died leaving the plaintiff an infant of tender years, when one Vinayakam Ambalam 
who was an agnatic reversioner of Uthandarayan trespassed upon the suit proper- 
ties and has been in ion ever since. The present suit was filed on 8th July, 
1941, by the plaintiff then a minor 12 years old by his property-guardian. 


The first two defendants, are the legal representatives of Vinayakam Ambalam,' 
being his sons and the other defendants are stated to. be in possession of the. proper- 
ties being tenants. A written statement was filed on behalf-of the first defendant 
which the second defendant, adopted. The other defendd#nts remained ex parte. 
Originally the suit was decreed ex parte against all the defendants but subsequently 
the ex parte decree was set aside as against the second defendant, that as against 
the other being confirmed. ‘ i 


The defence of the second defendant who is the appellant before us is that 
the proceedings for delivery of possession in pursuance of the order in E.A. No. 348 
of 1929 were fraudulent and that these proceedings were void for the reason that 
on the death of Alagu on 22nd November, 1928, no legal heirs of Uthandarayan 
had been brought on record and that the delivery of possession effected on 8th July, 
1929, without the legal representatives being impleaded is void ; that consequently 
the defendants acquired a title by adverse possession under Article 144. 


Before we deal with the point mentioned above, it is necessary to mention cer- 
tain findings on the basis of which these questions have to be considered. The 
plaintiff’s case that there was a trespsass in 1934 and that it was only then that 
possession of the plaintiff’s family was lost, has been found against by both the courts. 
The defendants had further raised a plea that the delivery of possession by proclama- 
tion under Order 21, rule 96, was fraudulent and not true in the sense that the requi- 
sites prescribed by the said provision were not complied with, but though this was 
found in appellant’s favour by the trial court, has been found against by the lower 
appellate court. It is on the basis of these two findings which we accept that this 
second appeal has to be decided. 


The argument of Mr. Veeraraghavan, learned counsel for the appellant, was that 
as the proceedings for the delivery of possession by a decree-holder have been held ° 
to be proceedings in execution within section 47, Civil Procedure Code, there was 
a statutory obligation on the part of the decree-holder to implead the legal represen- 
tatives of the deceased judgment-debtor even at that stage under section 50, Civil 
Procedure Code and that in the absence of the legal representatives being brought 
on record the delivery of possession under Order ‘21; rule 96, is a nullity. For this 
he relies on the Full Bench decision in Kanchamalat Pathar v. Shahaji Rajah Sahib. 
Another line of reasoning was that a symbolical delivery under Order 21, rule <6, 
was binding only against the parties to the suit and not against strangers and that 
in the case of the latter, their adverse possession was not interrupted by such deli- 
very and for this position decisions of the type illustrated by Fuggobundhu Mukerjee v. 
Ram Chunder Bysac,* were referred to, and on this basis a contention was raised that 
the defendants must be taken to have acquired a title by adverse possession. 
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These contentions, in our opinion, proceeded upon a misconception of the ° 
nature of the proceedings under rule 95 and rule 96 of Order 21, Civil Procedure 
Gode. We shall first deal with the effect of the death of the judgment-debtor and 
the failure to bring the legal representative on record at that stage. On the issue 
of a sale certificate to the purchaser under Order 21, rule 94, the latter’s title becomes 
perfected and complete and his right to possession unimpeachable as against the 
parties to the suit as well as those claiming under them. There is no obligation 
on his part to apply to the Court for delivery, and it is open to him to obtain posses- 
sion out of court. If he took possession outside court either by taking khas posses- 
sion of the property, or getting an attornment or recognition from the tenants in 
poe it is clear that neither the judgment-debtor nor his representatives, if 

were dead, can raise an objection to such possession. In such a case it would 
be apparent that the death of the judgment-debtor after the sale certificates and 
before possession had been taken by the purchaser would have no legal effect not- 
ee that the legal representatives have not been impleaded re posses- 
sion is taken. 


The next question is whether it makes any difference in legal effect if posses- 
sion is taken through court. The Code contémplates no notice to the judgment- 
debtor at that stage or any objection being raised by him to the delivery of poss¢s- 
sion under rule 95 or rule 96, and as the full title to the property has heed fons 
the judgment-debtor to the auction-purchaser, he has no interest in the property 
to protect. This furnishes the point of distinction between the case dealt ‘with 
in Kanchamalat Pathar v. Shahaji Rajah Sahtb1, where emphasis is laid on the conti- 
nuance of the title in the property in the judgment-debtor. It therefore follows 
that there is here no question of the proceedings under Order 21, rule 95 or 96, 
being rendered “ void” at this stage by the death of the judgment-debtor without 
the legal representatives being impleaded. ; 


Mr. Veeraraghavan had to admit that if in the present case delivery was effected, 
under Order 21, rule 95 and khas possession had been obtained by the plaintiff, 
his suit could not be resisted by the appellant. Does it make any difference that 
the delivery is effected under Order 21, rule 96. In our opinion it does not. The 
characterisation of possession taken under Order 21, rule 96 as “ paper possession ” 
is hardly justified and runs counter to the principle on which the provision is based. 
Symbolical possession obtained under Order 21, rule 96, is qujte a different thing 
from paper possession, which might correctly describe only the possession obtained 
by a party who being entitled to actual possession, the judgment-debtor himself 
being in possession, ‘obtains delivery of possession on paper without actual possession 
or those cases where without complying with the requisites of the statute, a false 
return is made as if they were complied with. Possession obtained by proclama- 
tion and affixture under Order 21, rule 96, is equivalent to real possession in those 
cases where the Code expressly or impliedly provides that it shall have that effect. 
On the finding of the lower appellate court that the statutory requisites under 
Order 21, rule 96, have been followed, the possession obtained by the plaintiff's 
predecessor in title was real and was not invalidated by the non-impleading of the 
legal representatives of Atagu. 


The other line of reasoning submitted by the learned counsel for the appel- 
lant that a symbolic delivery of possession interrupted only the possession of the 
parties to the record and not strangers, also proceeds on a misapprehension as to 
the rule. The decision in Juggobundhu Mukerjee v. Ram Chunder Bysac,*, accepted 
by the Privy Council in Thakur Sri Radha Krishna v. Ram Bahadur*, lays down the rule 
that symbolio delivery of possession is binding against the parties to the record. 
But a legal representative of a party to the record is as much bound by every estoppel 
binding on his predecessor and if as we have held there was no legal obligation to 
implead the legal representatives at that stage, it is clear that these decisions are 
really adverse to the contentions raised by the appellant. 
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As suit was brought within 12 years from 8th July, 1929, when delivery by 
proclamation and affixture was effected, it is clearly in time. 


The second appeal therefore fails and is dismissed with costs. 
R.M. — Appeal. dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS., ` 
i Present :—Mnr. Justice RAMASWAMI. : 
‘Ettapparambath Atiyandi Pakkirichi Umma <.  Potitioner*,_' 
Kaiprath Kalandan and another a `~ <.. Respondents. 
Ti Property Act (IV of 1882), Amendment of 1929, Section 53-4—Kanam deed—Unregistered— 
e eee oe fs Peas terms of ie contracik—Whether plea of part performance 
„available. : g ei 
Ina suit by the defendants on the basis of an unregistered kanam deèd for specific performancé 
of a leage contract and for fixation of a fair rent under the Malabar Tenancy Act it was held by the 


‘lower court that the kanam deed was inadmissible for. want of registration and therefore the defen- 
dants were liable to pay fair rent under earlier, Kychit. ` S : 


, Of the question whether section 53-A of the Transfer of Property Act was available as 'a 
‘defence only in the circumstences, . z 
"3 Held, that the kanam deed was inadmissible for want of registration and therefore where‘the 
transferor plaintiff wants to make use of the deed to protect himself against defendants in possession 
of property, the principle of part-performance available under section 53-A, Transfer of Property 
Act, will not be available. ; 

The amendment of section 53-A conferred no right of action on the transferee in possession under 
an unregistered contract and the nght conferred by section 53-A is a right available only to a defen- 
dant to protect his possession and the section is so framed as to impose a statutory bar on the transferor; 
it confers no active title on the transferee. Right conferred under section 53-A is different from the 
English law. Unlike in English law where part performance can be claimed both by the plaintiff and 
‘the defendant on the basis of a valid transfer, under the Tranfer of Property Act the right is a right 
on the part of the transferee to plead in defence that the transferor is debarred from enforcing an 
right in respect of property transferred. ` 


Probodh Kumar Das v. Dantmara Tea Co. Lid. (1940) 1 M.L.J. 75: L.R. 66 I.A. 2993 : I.L.R. 1940 
(1) Cal. 250 (P.C.) followed. 


Petition under section 115 of Act (V of 1908) praying that the High Court will 
be pleased to revise the decree of the District Court of North Malabar, dated 7th 
August, 1950 and passed in A.S. No. 65 of 1949, preferred against the decree of the 
Court of the District Munsif of Payyoli in O.S. No. 589 of 1947. 


A, Achuthan Nambiar for Petitioner. 
K. P. Ramakrishna Atyar for Respondent. 


The Court delivered the following l i 


Jupcmenr.—These are two, connected Civil Revision Petition and Civil 
Miscellaneous Second Appeal arising from the decrees and judgment of the learned 
District Judge of North Malabar in A.S. Nos. 65 and 64 of 1949 respectively. 


The facts are : The suit property which is a paddy land was taken on lease 
“by the defendants’ deceased father, Baduvan Haji, under a kychit, dated 27th Feb- 
ruary, 1912, for a yearly rent of 200 seers of paddy and sundries worth Re. 1-8-0. 
After Baduvan Haji’s death fresh’ documents were executed in the form of a kanam 
demise with a kanam of Rs. 2-0-0 and a period of 8 years. Under the kanam 
deed the rent was the same rent of 200 seers. A kanam deed and a kanam marupat 
‘were executed and the marupat was handed over to the plaintiff. But neither 
document was registered. On the strength of the unregistered kanam marupat 
executed by the two defendants sons of Baduvan Haji, the plaintiff filed O.S. No. 
589 of 1947 to recover arrears of rent for four years amounting to Rs. 302-0-11. 
Defendants 1 and_2 along with two others, who were the heirs of Baduvan Haji, 


* Civil Revision Petition No. 540 of 1951 and ` 8th December, 1953. - 
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, filed O.P. No. 71 of 1947 in the suit on the foot of the property being still held under 
the kychit of 1912 and not under the kanam and marupat and praying under the 
Malabar Tenancy Act for fixation of fair rent. The learned District Munsif 
following Rajendrasing v. Hulasadass1, reviewing all previous decisions held that the 
kanam marupat was inadmissible in evidence for want of registration, that the 
holding was therefore held under the earlier kychit of 1912, that the fair rent payable 
-was only 1125 edangalis of paddy according to the Badagara measure and that 
the defendants were liable to pay fair rent oply at that rate and that the arrears 
-of rent for the period covered by the suit at that rate amounted only,to Rs. 137-7-5. 
“The suit and the O.P. were accordingly disposed of and there were appeals contend- 
ing that the finding of the learned District Munsif that the holding of the defendants 
mow was not under the kanam deed but under the earlier kychit was not correct 
and that the unregistered kanam deed is: admissible in evidence to prove an agree- 
zment under section 53-A of the Transfer ‘of Property Act, and ‘that the contract rate 
should have been decreed for the period covered by, the suit. The learned Dis- 

_ trict Judge negatived the contention, of the appellant regarding the admissibility 
of the unregistered kanam' deed under section 53-A of the Transfer of Property Act, 
‘confirmed the finding of the learned District Munsif regarding the right of the 
defendants’ to claim.fixation of the fair rent, but held that it will hav no retrospec- 
itive: effect and that the plaintiff was entitled to claim rent at the contract rate for 
‘the suit period. On the above findings the decrees of the learned District Munsif 
were modified.’ Hence the Civil Revision Petition and the Civil Miscellaneous 
Second Appeal by the Plaintiff. 

The point for determination is-whether the equitable doctrine of part perfor- 
ar under section 53-A of the Transfer of Property Act is available as a defence 
only. 

Section 53-A has been described by the Privy Council as a partial importa- 

_ tion into India of the English equitable doctrine of part performance: Mian Pir 
Baksh v. Sardar Mahomed Thas*, By virtue of this section part performance does not 
give rise to an active equity as in England but to a statutory right. The 
‘effect of the section is to e ps the strict provisions of the Registration Act and the 
“Transfer of Property Act and allow the A of part performance to be established. 
“This is done for the protection of ignorant transferees who have taken possession 
¿or spent money in improvements in reliance of documents which are ineffective as 
transfers or of contracts which cannot be proved for want of registration. This 
right is more limited than the English equity in two respects, viz., (i) the contract 
must be in writing ; and (ii) it is available only as a defence. 

The right conferred by this section is different from the English law where 
a transferee under a parole contract, which has been partly performed, can either 
as plaintiff or as defendant claim relief on the bais of a valid transfer. The right 

‘conferred by this section is a right on the part of the transferee to plead in defence 
that the transferor is debarred from enforcing any right in respect of the property 
transferred. 

But some decisions on which the learned advocate for the appellant relies 
have gone far beyond the limited scope of the section. In Suleman v. Patel®, the 
defendant took possession under an unregistered lease for five years and vacated 
after sixteen months claiming to be a monthly tenant. The Court held that as 
the defendant has taken possession under the registered lease he was liable under 
‘section 53-A for the rent of the whole term and awarded damages to the plaintiff. 
In this case part performance was used not as a ground of defence but as a ground 
of attack. The cardinal principle was overlooked, viz., that part performance 
must. be the act of the person seeking to avail himself of the equity and that acts 
-of the person sought to be charged are of no avail. In Mastram v. Ma Ohn‘, also 
.a plaintiff was wrongly allowed to avail himself of this section. The facts were 
simply as follows :—V, the owner, sold the property by unregistered deed to L who 


. % ALR. 1945 Nag. 69. 3- (1933) 35 Bom. L.R. 722. 
“2. ` (1934) 67 pao 5 : LR 61 I.A. 988 : 4. (1933) 154 I.C. 7&9 
LLR. 58 Bom. 650 (P.G. 
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took possession. L gave a usufructuary mortgage of the property to the plaintiff. 
The plaintiff sued to recover possession from the defendant who claimed to be a. 
prior purchaser from V. The Court held that the plaintiff claiming under L had 
a right to possession perfected by part performance and was entitled to a declaration: 
of that right against the defendant. In Kaur Ram v. Chaman Lal! a plaintiff was. 
said to have a right under section 53-A but the plaintiff was already in possession 
and the judgment probably meant that he had a right to resist possession. 


/ But as pointed out in the standard commentary on the Transfér of Property 
Act by Sir D. F. Mulla, these decisions overlook that whereas in English law the 
equity of part performance is an active equity which a plaintiff in possession may: 
enforce in an independent suit or proceeding, e.g., a suit for specific performance,, 
or for an injuction to‘restrain dispossession, after the enactment of section 53-A 
the right conferred by the section is a passive equity available only to the defen- 
dant to ‘protect his possession. The section imposes a statutory bar on the 
transferor and does not confer any active: title or right -on the transferee. 
Thus, it is not possible for a person who is entitled to es i 
bring a suit as plaintiff for the purpose of enforcing his right to the property. 

The only exception in form though not in substance, is in cases under the Code: 

_ of Civil Procedure, Order 21, rule 63 or rule 163, In such cases the plaintiff will 
- not be necessarily debarred from the Dachi of the rule because where by the nature: 
of the case, as disclosed by the pleadings or otherwise, it is apparent that the trans- 

‘ feree comes to the Court to defend his possessida against invasion of it by the trans- 
feror, he is entitled to invoke the doctrine of part performance. The mere position 
of a party in the heading of a suit would not determine whether he is or is not en- 

titled to the benefits of the section. Since the object of a suit under Order 21, 
rule 1 8» Civil Procedure Code, would be to protect possession and the capacity- 
in which the plaintiff comes to the Court is in reality a defence and the suit would 
in reality be part of the same proceedings as those in which the hanisferee, s rights. 
are attacked, the plaintiff can take advantage .of section 53-A. 

This has now become settled law as can be seen from the following E 

In Probodh Kumar Das v. Danimara Tea Co., Lid.*, their Lordships of the Privy Council 
held that the amendment of the law effected by the enactment of section 53-A 
of the Transfer of Property Act conferred no right of action on a transferee in posses-- 
sion under an unregistered contract of sale and that the right conferred by section 
53-A is a right available only fo a defendant to.protect his possession and the section 
is so framed as: to impose a statutory bar on the transferor ; it confers no active 
title on the transferee. ` Their Lordships referred to their own previous decision 
in Mian Pir Baksh v. Sardar Mahomed Tahar®, wheréin this subject was fully discussed. 
See also the following cases. Pearey Lal v. Prithi Singh4, Muhammad Rowther v. 
Tinnevelly Municipal Council®, Bholal Phukan v. Laksh Kanta*, Madhuban v. Basanta’,. 
Veera Raghava Rao v. Gopal Rao’, Hari v. Hanumanta?. 


Therefore in the present case where it is not the plaintiff but the defendants. 
who are in possession and where it is the plaintiff transferor who wants to make 
use of the unregistered kanam deed not asa shield to defend her possession but to 
use it as a spear to attack the defendants, Exhibit A-1 becomes inadmissible in evi- 
dence and the present possession of the defendants must be traced to the old 
marupat of 1912.- 

On that conclusion the other findings, including the fixation of fair'rent, flow. 
There are np merits in this C.R.P. and the C.M.S.A. and pat are dismissed with 
costs ; one set. 


“Petition and appeal dismissed: 
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[THE SUPREME COURT OF INDIA.] 
[Original Jurisdiction.] 
PRESENT :—MenRcHAND Manayjat, Chief Justice, B. K. MUKHERJEA, S. R. 
Das, Vivian Bosz AND GruLam Hasan, JJ. 


Mahanț Sri Jagannath Ramanuj Das and another .. Petitioners* 
D. 
The State of Orissa and another .. Respondents. 


Constitution of India (1950), Articles 19 (1) (f), 25, 26 and 27—Fundamental rights—How far offended 
by Orissa Hindu Religious Endowments Act fas of 1939)—Validity of provisions of the Act. f 


General principles as to the ‘scope and ambit of the fundamental rights embodied in Articles 
19 (1) (f), 25, 26 and 27 of the Constitution in connection with Maths and temples as lained 
in Commissioner of Hindu Religious Endowments, Madras v, Sri Lakshmindra Thirtha Swamiar of Sri Sirer 
Mutt, (1954) S.G.J. 335 (S.C.) followed. f 

Sections 38, 39 and the proviso to section 46 of the Orissa Hindu Religious Endowments Act 
are invalid. . 
Section r1 of the Act tannot be objected to. The object and purpose for which powers under 
section 11 could be exercised have been indicated precisely and it cannot be said that the authority 
vested in the Commissioner is in any way arbitrary or unrestricted. 


Section 14 lays down the duties of the trustees in a matter relating to the administration of the 
trust estate and does not interfere with any fundamental rights ot the trustee. For the same reason 
no objection could be taken to the provision of section 28 which lays down that the trustee of a 
temple shall be bound to obey all orders issued under the provisions of the Act by the Commissioner, 


The settling of a scheme in regard to a religious institution by an executive officer without the 
intervention of any judicial tribunal amounts to an unreasonable restriction upon the right of pro- 
perty of the superior of the religious institution which is blended with his offi.e. Sections 38 and 39 
of the Act which provide for it must he held to be invalid. : 


The. Mahant or superior of a Math has very wide powers of disposal over the surplus income 
and the only restriction that is recognised is that he cannot spend the income for his own personal 
use unconnected with the dignity of hus office. The purposes specified in section 46 are all conducive 
to the benefit of the institution and there is no reason why the discretion of the trustee in regard to 
the spending of surplus for such purposes also should be still further restricted by directions which 
the Commissioner may choose to issue. The proviso to section 46 is invalid. 


Section 47 (1) lays down how the rule of cypres is to be applied not merely when the original 
purpose of the trust fails or becomes incapable of being carried out either in whole or in part by reason 
of subsequent events, but also where there is a surplus left after meeting the legitimate expenses of 
the institution. Objection apparently could be raised against the last provision of the sub-section, 
but as sub-section (4) of section 47 gives the party aggrieved by any order of the Commissioner in 
this respect to file a suit in a civil court and the court 1s empowered to modify or set aside such order 
of the Commussioner there is no reasonable ground for complaint. £ ` 


There is no generic difference between a tax and a fee and both are different forms in which the 
taxing power of a State manifests itself. Our Constitution, however, has made a distinction between 
a tax and a fee for legislative purposes and while there are various entries in the three lists with regard 
to various forms of taxation, there is an entry at the end of each one of these lists as regards fees which 
could be levied in respect of every one of these lists as regards fees which could be levied in respect 
of every onc of the matters that are included therein. A tax is undoubtedly in the nature of a com- 

ry exaction of money by a public authority for public purposes, the payment of which is enforced 
by law. But the essential thing in a tax iæthat the imposition is made for public purposes to meet 
the general expenses of the State without reference to any special benefit to be conferred upon the 
payers of the tax. The taxes collected are merged in the general revenue of the State without refer- 
ence to any special benefit to be conferred upon the payers of the tax. The taxes collected are all 
merged in the general revenue of the State to be applied for general public purposes. Thus, tax is a 
common burden and the only return which the tax-payer gets is the participation in the common 
benefits of the State. Fees, on the other hand, are payments primarily in the public interest but for 
some special service rendered or some ial work done for the benefit of those from whom payments 
are demanded. Thus in fees there is always an element of qutd pro quo which is absent in a tax. 


The contribution that is levied by Section 49 of the Orissa Act will have to be regarded as a fee 
and not a tax. And therefore section 49 of the Act was within the competence of the Provincial 
Legislature to enact. An imposition like this cannot be said to be hit by Article 27 of the Consti- 
tution. What is forbidden by Article 27 is the specific appropriation of the proceeds of any tax in 





* Petition No. 405 of 1953 and Case No. 1 of 1950. 16th March, 1954- 
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payment of expenses for the promotion or maintenance of any particular religion or religious denomi- 
nation. The object of contribution under section 49 is not the fostering or preservation of Hindu 
religion or of any, denomination within it ; the purpose is to see that rehgious trusts and institutions 
wherever they exist are properly admmistered. It is the secular administration of the religious 
institutions that the legislature seeks to control and the object, as enunciated in the Act, is to ensure 
that the endowments attached to the religious institutions are properly administered and their income 
is duly appropriated for purposes for which they were founded or exist. As there is no question of 
favouring any particular religion or religious denomination Article 27 could not possibly apply. 
Petition under Article 32 of the Constitution of India for enforcement of 

Fundamental Rights and appeal under section 205 of the Government of India 
Act, 1935, from the Judgment and Decree, dated the 13th September, 1949, of the 
High Court of Judicature, Orissa, in First Appeal No. 39 of 1935, arisin ; «1 
the Judgment and Decree, dated the 1rth September, 1945, of the Court of the 
District Judge, Cuttack, in Original Suit No. 3 of 1943. 

` N. C. Chatterjee, Senior Advocate (B. K. Saran and R. C. Prasad, Advocates, 
with him), for Petitioners and Appellants Nos. 1 to 13. : ; . 


S. P. Sinha, Senior Advocate (B. K. Saran and R. C. Prasad, Advocates, with him) 
for Appellants Nos. 14 to 16. a 

M. C. Setaload, Attorney-General for India (G. N. Joshi, Advocate, with him) 
for Respondents in both the matters. 

The Judgment of the Court was delivered by 7 


Mukherjea, 7.—These two connected matters are taken up together for the 
sake of convenience and may be disposed of by one and the same judgment. Peti- 


„tion No. 405 of 1953 has been presented to this Court under Article 32 of the 


Constitution and the petitioners are the Mahants or superiors of two ancient and 
well-known religious institutions’ of Orissa, both of which have endowments of 
considerable value situated within and outside the Orissa State. An Act, known 
as the Orissa Hindu Religious Endowments Act, was passed by the Orissa Legis- 
lative Assembly functioning under the Government of India Act, 1935, in the 
year 1939 and it received the assent of the Governor-General on the 31st August, 
1939. The object of the Act, as stated in the preamble, is “ to provide for the 
better administration and governance of certain Hindu religious endowments ” 
and the expression “ religious endowment” has been defined comprehensively in 
the Act as meaning all property belonging to, or given or endowed for the support 
of maths or temples or for the performance of any service or charity connected 
therewith. The whole scheme of the Act is to vest the control and supervision of 
public temples and maths in a statutory authority designated as the Commissioner 
of Hindu Religious Endowments and to confer upon him certain powers with a 
view to enable him to exercise effective control over the trustees of the maths and 
the temples. The Commissioner is required to be a member of the Judicial or 
Executive Service of the Province and his actions are subject to the general control 
of the Provincial Government. For the purpose of meeting the expenses of the 
Commissioner and his staff, every math or temple, the annual income of which 
exceeds Rs? 250 is required under section 49 of the Act to pay an annual contri- 
bution at certain percentage of the annual icome which increases progressively 
with the increase in the income. With this contribution as well! as loans and grants 
made by the Government, a special fund is to be constituted as provided by section 50 
ea ae ono of administering the religious endowments are to be met out 
o 


; In July, 1940, a suit, out of which the Case No. 1 of 1950, arises, was insti- 
tuted, in the Court of the District Judge of Cuttack by a number of Mahants in- 
cluding the two petitioners in the petition under Article 32 before us, praying 
for a declaration that the Orissa Religious Endowments Act of 1939 was ultra vires 


- the Orissa Legislature and for other consequential reliefs. The validity of 


‘the Act was challenged substantially on three grounds, namely, (i) that the subject- 
matter of legislation was riot covered by Entry 34 of List II in Schedule VII of 
the Government of India Act, 1935 ; (ii) that-tb= contribution levied under section 
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‘49 was, in substance, a tax and could not have been imposed by the Provincial 
Legislature ; and‘ (iii) that as the provisions of the Act affected the income of 
properties situated outside the territorial limits of the Province, the Act was extra- 
territorial in its operation and hence inoperative. All these contentions were 
overruled by the District Judge of Cuttack, who by his judgment, dated the 11th 
September, 1945, dismissed the plaintiff’s suit. Against that decision, an appeal 
was taken by the-plaintiffs to the High Court of Orissa and the appeal was heard 
by a Division Bench, consisting of Jagannadhadas and Narasimham, JJ. The 
learned Judges by two separate but concurring judgments, dated the 13th September, 
.1949, affirmed the decision of the District Judge and dismissed the appeal. It is 
aginst this judgment that Case No. 1 of 1950, has come to this Court. Le 


During the pendency of the appeal i in this Court the- Constitution came into 
force on the 26th January, 1950, with its Chapter on Fundamental rights, and 
the Orissa Hindu Religious Endowments Act also has been amended recently by 
‘the State Legislature of Orissa by Amending Act IL of 1952. In view of these 
changes,’ the ‘present application under Article 32 of the Constitution has been filed 
‘by: two of the: Mahants who ed as plaintiffs in the Declaratory Suit of 1940 
‘and the‘ application has been framed comprehensively so as to include all points 
‘that ‘could be urged against the validity of ‘the Orissa Hindu Religious Endow- 
ments Act on the basis of the provisions of the Constitution. It is conceded by both 
the parties that-in these circumstances it is not necessary for us to deal separately 
-with the appeal. The decision, which we would arrive at in the petition under 
‘Article 32, will be our pronouncement on the yalidity or otherwise of the different 
provisions of the impugned Act. 


It may be stated at the beginning that the Orissa Hindu Religious Endowments 
Act of 1939 follows closely the pattern of the Madras Hindu Religious Endowments 
Act of 1927 which has been now replaced by a later Act passed by the State 
Legislature of Madras in 1951 and describèd as the Madras Hindu Religious and 
Charitable Endowments Act. The grounds upon which the validity of the Orissa 
Act has been attacked before us are substantially the same as were n in assailing 
the constitutional validity of the Madras Act, in Civil Appeal No. 2 of 1935 (The 
‘Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamtar) + 
_ the judgment i in which has just been delivered. The grounds urged can be classi- 
fied conveniently under two heads. In the first place, some of the provisions of the 
impugned Act have been challenged as invalid on the ground that they invade 
the fundamental rights of the petitioners, guaranteed under Articles 19 (1) (f), 25, 
26 and 27 of the Constitution. The other branch of the contention relates to the 
„provision for levying contribution on religious institutions under section 49 of the 
-Act and this provision has been impeached firstly on the ground that the contri- 
„bution being in substance a tax, it was beyond the competency of the Provincial 
Legislature to enact any such provision. The other ground raised is, that the 
“payment of such tax or imposition is prohibited by Article 27 of the Constitution. 


The general questions relating to the scope and ambit of the fundamental 
rights e EE in Articles 19 (1) (f), 25, 26 and 27 of the Constitution in con- 
nection with maths and temples have been discussed fully in our judgment in the 
-Madras appeal referred to above and it would not be necessary to reiterate these 
-discussions for purposes of the present case. We can straightaway proceed to 
examine the different provisions of the Act to which objections have been taken 
-bý the learned counsel appearing for the petitioners in the light of the principles 
¿which this Court has laid down in the Madras appeal. It may be said that many 
-of the impugned provisions of the Orissa Act correspond-more or less to similar 
‘provisions in the Madras Act. 

Section 11 of the Act has been objected to on the ground that it vests almost 
-an uncontrolled and arbitrary power upon the Commissioner. This section, 
corresponds to section 20 of the Madras Act and as has been pointed out in our 
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judgment, in the Madras appeal, the powers, though seemingly wide, can be 
exercised only to ensure that maths and temples are properly maintained and 
the endowments are properly administered. As the object and purpose for which 
these powers could be exercised have been indicated precisely, we do not think 
that it could be said that the authority vested in the Commissioner is in any way 
arbitrary or unrestricted. The explanation attached to the section only makes 
it clear that the general power conferred upon the Commissioner extends to passing 
of interim orders as the Commissioner might think fit. 


Section 14 lays down the duties of the trustee and the care which he should 
exercise in the management of the affairs of the religious institutions. The care, 
which he has to exercise, is whet is demanded normally of every trustee in 
of trust estate and the standard 1 \that of a man of ordinary prudence dealing wi 
his own funds or properties. Th is a matter relating to the administration of 
the estate and does not interfere with any fundamental rights of the trustee. For 
the same reason, we think, no objection could be taken to the provision of sec- 
tion 28 which lays down that the trustee of a temple shall be bourid to obey all 
orders issued under the provisions of the Act by the Commissioner. If the orders 
are lawful and made in pursuance of authority properly vested in the officer, no 
legitimate ground could be urged for not complying with the orders. The sections. 
of the Act, to which serious objections have been taken are sections 38, 39, 46, 47 
and 49. Sections 38 and 39 relate to the framing of a scheme. A scheme can 
certainly be settled to ensure due administration of the endowed property ' but. 
the objection seems to be that the Act provides for the framing of a scheme not by a 
civil Court or under its supervision but by the * ommissioner, who is a mere adminis- 
trative or executive officer. There is also č provision for appeal against his order 
to the Court. Under section 58 of the Madras Act, although the scheme is to be 
framed by the Deputy Commissioner, an appeal lies against his order to the Com-- 
missioner in the first place. -A party aggrieved by the order of the Commissioner 
again has a right of suit in the ordinary civil Court, with a further right of appeal 
to the High Court. It seems that sub-section (4) of section 39 of the impugned 
Act, as it originally stood, allowed the trustee or any person having an interest in 
the institution to file a suit in a civil Court to modify or set aside an order framing 
a scheme ; and under section 40, the order made under section 39 could be final 
only subject to the result of such suit. Sub-section (4) of section 39, however, was 
deleted by the Amending Act of 1952 and under the new sub-section (4), the 
order passed by the Commissioner has been made final and conclusive. Strangely, 
however, section 41 of the Act has still: been retained in its original shape and 
that speaks of an order settling a scheme being set aside or modified by the Court. 
Obviously, this is careless drafting and the Legislature did not seem to have adverted 
to the apparently contradictory provisions that it made. The learned Attorney- 
General appearing for the State of Orissa, has also conceded that these sections. 
require re-drafting. We think that the settling of a scheme in regard to a religious- 
institution by an executive officer without the mtervention of any judicial tribunal 
amounts to an unreasonable restriction upon the right of property of the superior 
of the religious institution which is blended with his office. Sections 38 and 39- 
of the Act must, therefore, be held to be invalid. 

There is nothing wrong in the provision of section 46 itself but legitimate 
‘exception, we think, can be taken to the proviso appended to the section. Under 
the few as it stands, the Mahant or the superior of a math has very wide powers 
of disposal over the surplus income and the only restriction that is recognised is 
that he cannot spend the income for his own personal use unconnected with the- 
dignity of his office. ‘Fhe purposes specified in section 46 are all conducive to the 
benefit of the’ institution and there is no reason why the discretion of the trustee 
in regard to the spending of surplus for such purposes also should be still further 
restricted by directions which the Commissioner may choose to issue. Section 
47 (1) lays down how the rule of ‘cy pres’ is to be applied not merely when the 
original purpose of.the trust fails or becomes incapable of being carried out either 
in whole or in part by reason of subsequent events, but also where there is a surplus. 
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left after meeting the legitimate expenses of the institution. Objection apparently 
could be raised against the last provision of the sub-section, but as sub-section 4) ` 
of section 47 gives the party aggrieved by any order of the Commissioner in thi 
respect a right to file a suit in a civil Court and the Court is empowered to modify 
or set aside such order of the Commissioner, we do not think that there is any 
reasonable ground for complaint. 

The only other section that requires consideration is section 49 under which 
every math or temple having an annual income exceeding Rs. 250 has got to 
make an annual contribution for meeting the expenses of the Commissioner and 
the officers and servants working under him. The first question that arises with 
regard to this provision is, whether the imposition is a tax or a fee ; and it is not. 
disputed that if it is a tax, the Provincial Legislature would have no authority to 
enact sucha provision. This question has been elaborately discussed in our judgment 
in the Madras appeal referred to above and it is not necessary to repeat the dis-. 
cussions over again. As has been pointed out in the Madras appeal, there is no 
generic difference between a tax and a fee and both are different forms in -which 
the taxing power of a State manifests itself. Our Constitution, however, has made 
a distinction between a tax and a fee for legislative purposes and while there are 
various entries in the three Jisis with regard to various forms of taxation, there is 
an entry at the end of each one of these lists as regards fees which could be levied 
in respect of every one of the matters that are included therein. A tax i$ undoubtedly 
in the nature of a compulsory exaction of money by a public authority for public 
purposes, the payment of which is enforced by iw. But the essential thing in a 
tax is that the imposition is made for public purposes to meet the general expenses 
of the State without reference to any special benefit to be conferred upon the payers 
of the tax. - The taxes collected are all merged in the general revenue of the State 
to be applied for general public purposes. Thus, a tax is a common burden and 
the only return which the tax-payer gets is the participation in the common benefits 
of the State. - Fees, on the other hand, are payments primarily in the public interest 
but for some special service rendered or some special work done for the benefit 
of those from whom payments are demanded. Thus in fees there is always an 
element of quid pro quo which is absent in a tax. Two elements are thus essential 
in order that a payment may be regarded as a fee. In the first place, it must be 
levied in consideration of certain services which the individuals accepted either 
willingly or unwillingly. But this by itself is not enough to make the imposition 
a fee, if the payments demanded for rendering of such services are not set apart 
or specifically appropriated for that purpose but are merged in the general revenue 
of the State to be spent for general public purposes. Judged by this tes, the 
contribution that is levied by section 49 of the Orissa Act will have to be regarded 
as a fee and not a tax. The payment is demanded only for the purpose of meeting 
the expenses of the Commissioner and his office which is the machinery set up for 
due administration of the .affairs of the religious institution. The collections 
made are not merged in the general public revenue and are not appropriated 
in the manner laid down for appropriation of expenses for other public purposes. 
‘They go to constitute the fund which is contemplated by section 50 of the Act 
and this fund, to which also the Provincial Government contributes both by way of 
loan and grant, is specifically set apart for the rendering of services involved in 
carrying out the provisions of the Act. We think, therefore, that according to the 
principles which this Court has enunciated in the Madras appeal mentioned above, 
the contribution could legitimately be regarded as fees and hence it was within the 
competence of the Provincial Legislature to enact this provision. The fact that 
the amount of levy is graded according to the capacity of the payers though it gives 
it the appearance of an income-tax, is not by any means a decisive test. 


. Weare further of opinion that an imposition like this cannot be said to be hit 
by Article 27 of the Constitution. What is forbidden by Article 27 is the snecific 
appropriation of the proceeds of any tax in payment of expenses for the promotion 
or maintenance of any particular religion or religious denomination. The object 
of the contribution under section 49 is-not the fostering’ or preservation $f the 
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Hindu religion or of any denomination within it ; the purpose is to see that religious 
‘trusts and institutions wherever they exist are properly administered. It is the, 
secylar administration of the religious institutions that the Legislature seeks to, 
control and.the object, as enunciated in the Act, is to ensure that the endowments 
attached to the religious institutions are properly administered and their income 
is duly appropriated for purposes for which they were founded or exist. As there; 
is no question of favouring any particular religion or religious denomination, Article 
27 could not possibly apply. 
The result is that, in our opinion, the only sections of the Act, which are invalid, - 
are sections 38, 39 and the proviso to section 46. The -application under Article 32: 
is, therefore, allowed to this extent that a writ in the nature of mandamus: would 
issue restraining the: Commissioner and the State Government enforcing -against' 
the petitioners the provisions of the sections mentioned above. The other -prayers 
of the petitioners are disallowed. Nao separate order is necessary in Case No. 1 of. 
1950, which will stand dismissed.: We make no order as to costs either in the petition- 
or in the appeal. - - 


. Agent for Respondents : R. H. Dhebar. o 
G.R./K.S. _— Writ issued. 
C [THE SUPREME COURT OF INDIA.] , l 
[Civil Appellate Jurisdiction.] 


PRESENT :—MENRCHAND MAHAJAN, Chief Justice, B. K. Muxueryza, S. R. Das, 
Vivian Bose, GuoLam Hasan, N. H. Boacwatt ann T. L. VENKATARAMA AYYAR, JJ. 


The Commissioner of Hindu Religious Endowments, Madras ». > Appellant* ; 


‘ 


v. 

Sri Lakshmindra Thirtha Swamiar of Sri Sirur Mutt _ ee Respondent. 

The State of Travancore-Cochin od a. Intervener. 
Constitution of India. (1950), Articles 19 (1) (£), 25, 26 and.27—Scope—Fundamental rights—How far: 

offended by the provisions of the Madras Hindu Religious and Charitable Endowments Act (XIX of 1951)—Sec-, 

tions 21, 30 (2 » 315 55s 56, 63 to 6g and 76 (1) of ths Act are void—Mahant—Nature and exlent of rights of y- 


‘In the conception of Mahantship, as.in Shebaitship, both the elements of office and property 
of duties and personal interest are blended together and neither can be detached from the other. 
The personal or beneficial interest of the Mahant in the endowments attached to an institution is. 
manifested in his large powers of disposal and administration and his right to create derivative tenures’ 
ih respect to endowed properties and these and other rights of a similar character invest the office’ 
of the Mahant with the character of proprietary right which, though anomalous to some extent, is 
still a genuine legal right. It is true that the Mahantship is not heritable like ordinary property, but, 
that is because of its peculiar nature and the fact that the office is generally held by an ascetic, whose 
connection with his natural family being completely cut off, the ordinary rules of succession do not 
apply. * : - > 

There is no reason why the word “ property ” in Article 19 (1) (f) of the Constitution, should’ 
not be given a liberal and: wide connotation: and should not be extended-to those well- i 
types of interest which have the insignia or characteristics of proprietary right. A Mahant has the. 
right to enjoy the property or beneficial interest so long as he is entitled to hold his office. To take 
away his beneficial interest and leave him merely to the discharge of his duties would be to destroy 
_ his character as a Mahant altogether. It is true that the beneficial interest which he ‘enjoys is appur- 
tenant to his duties and as he is in charge of a public institution, reasonable restrictions can always be 
placed upon his rights in the interest of the public. But the restrictions will cease to be reasonable 
if they are calculated to make him, unfit to discharge the duties which he 1s called upon to discharge. 
A Mahan#’s duty is not simply to manage the temporalities of a math. He is the head and superior 
of spiritual fraternity and the purpose of the math is to encourage and foster spiritual training by 
maintenance of a competent line of teachers who could impart religious instructions to the particular 
school or order, of which they “profess to be adherents. This purpose cannot be served if the 
restrictions are such as would bring the Matadhipathi down to the level ofa servant under a State 
department. It is from this standpoint that the reasonableness of the restrictions should be judged. 


Article 19 (1) y ) apples equally to concrete as well as abstract rights of propertiés. Opinion of 
Patanjali Sastri, C.J., in The State of West Bengal v. Subodh Gopal Bose, 1954 S.C.J. 127, not followed. 


aan 
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. A Matadhipathi ıs certainly not a corporate body ; he is the head of a spiritual fraternity and 
by virtue of his office has to perform the duties of a religious teacher. It is his duty to‘ practise and 
propagate the religious tenets, of which he is an adherent and if any provision of law prevents him‘ 

m propagating his doctrines, that would certainly affect the religious feedom which js guaranteed 
to every person under Article 25 of the Constitution. Institutions, as such cannot practise or propa- 
gate religion ; it can be done only by individual persons and whether these persons propagate their 
personal views or the tenets for which the institution stands is really immatenal for purposes of Article 
25. It is propogation of belief that is protected, no matter whether the propagation takes place in 
a church or monastery, or in a temple or parlour meeting. , 

, As Article 26 contemplates not merely a religious denomination but als a section thereof, the 
math or the spiritual fraternity represented by it can legitimately come withın the purview of this 
Article. 

A religion undoubtedly has its basis in a system of beliefs ‘or doctrines which are regarded by 

. those who profess that religion as conducive to their spiritual well-being, but it would not be correct 

to say that religion is nothing else but a doctrine or belief. A religio® may not only lay down a code 

of ethical rules tor its followers to accept, it might prescribe ri and observances, ceremonies and 

modes of worship which are regarded as integral parts of religion and these forms and observances 
might extend even to matters of food and dress. 


The tee under our Constitution not only protects the freedom of religious opinion but it. 
yrotects alko acts done in pursuance of a religion and this is made clear by the use of the expression 
“practice of religion” in Article 25. 
Restrictions by the State upon free exercise of religion are permitted both under Articles 25 
and:26 on grounds of public order, morality and health. Clause (2) (a) of Article 25 reserves the 
ights of the State to regulate or restrict any economic, financial, political and other secular activities 
which may be associated with religious practice and there ìs a further ri ht'given to the State by 
sub-clause (b) under which the State ban leralate for social welfare and reform even though by so 
doing it might interfere with religious practices. But it cannot be said that all secular activities, 
which may be associated with religion but do not really constitute an essential part ot it, are amenable 
to State regulation. ` 


What constitutes the essential ‘part of a religion is primarily to be ascertained with reference 
to the doctrines of that religion itself. If the tenets of any religious sect of the Hindus prescribe 
that offerings of food should be given to the idol at particular hours of the day, that periodical cere- 
monies should be performed in a certain way at certain pos of the year or that there should be 
daily recital of sacred texts or oblations to the sdcred fire, all these would be regarded as parts of 
religion and the mere fact that they involve expenditure of money or employment of priests and 
servants or the use of marketable commodities would not make them secular activities partaking of 
a commercial or economic character; all of them are religious practices and should be regarded as 
matters of religion within the meaning of Article 26 (6). What Article 25 (2) (a) contemplates is 
not regulation by the State of religious practices as such, the freedom of which is guaranteed by the 
Constitution except when they run counter to public order, health and morality but regulation of 
activities which are economic, commercial or political in their character though they-are associated. 
with religious practices. 

Under Article 26 (b), therefore, a religious denomination or organisation enjoys complete 
autonomy in the matter of deciding as to what rites and ceremonies are essential according to the 
tenets of the religion they hold and no outside authority has any jurisdiction to interfere with 
their decision in such matters. Of course, the scale of expenses to be incurred in connection 
with these religious observances could be a matter of administration of property belonging to the, 
religious denomination and can be controlled by secular authouties in accordance with any 
law laid down by a competent legislature ; for it could not be the injunction of any religion to 
destroy the institution and its endowments by incurring wasteful expenditure on mites and. cerc- 
monies. It should be noticed, however, that under Article 26 (d) ıt is the fundamental rights- 
of a religious denomination or its representative to administer its properties in accordance with 
law ; and the law, therefore, must leave the right of administration to the religious -denomination 
itself subject to such restrictions and ations as ıt might choose to impose. A law which takes 
away the right of administration from the hands of a religious denomination altogether and vests’ 
it in any other authority would amount to a violation of the right guaranteed under clause (d) of 
Article 26: 


Sections 21, 30 (2), 31, 55» 56 and 63 to 6g of the Madras Hindu Religious and Charitable Endow- 
ments Act, 1951, are invalid as conflicting with the fundamental rights of the Matadhipathi of the 
Sirur math and section 76 (1) of the Act is void as beyond the legislative competence of the Madras 
State Legislature. The`rest of the Act is to be regarded as valıd. 


Section 20 of the Madras Act (XIX of 1951) conferring power on the Commissioner to pass ` 
orders that may be necessary to ensure that such endowments are properly administered and that 
their income is duly appropriated for the purposes for which they were founded is not invald. Having 
regard to the fact that the Matadhipatht occupies the position of a trustee with regard to the math, 
which is a public institution, some amount of control-or supervision ovet the due administration of the 
endowments and due appropriation of their funds is certainly necessary in the interest of the public 
and the provision of section 20 by itself does not offend any fundamental] right of the Mahant. An 
apprehension that the powers conferred by this section may be abused in individual cases does not. 
make the provision i bad or invalid in law. 
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Sectiory 21 of the Act empowers the Commissioner and his subordinate officers and also persons 
authorised by'them to enter the premises of any religious institution or place of worship for the purpose 
of exercising any power conferred or any duty imposed by or under the Act. It is well known that 
there could be no such thing as an unregulated and unrestricted right of entry in a public temple or 
other religious institution, for persons who are not connected with the spiritual functions thereof. 
Section 21 does not confine the right of entry to the outer portion of the premises. As the section 
stands, it interferes with the fundamental rights of the Matadhipathi and the denomination of which he 
is a head guaranteed under Articles 25 and 26 of the Constitution. Section 21 1s accordingly invalid, 


Section 2g imposes a duty upon the trustees to obey all lawful orders issued by a Commissioner 
or any aabartinate authority under the provisions of ihe Act. No exception can be taken to the 
section if those provisions of the Act which offend against the fundamental rights of the Matadhipathi 
are left out of account as being invalid. The same reason would apply to section 24. 

e 


Section 25, clause (4) and section 25 cannot be held to be bad. 


The provision of clause (2)%of section 29 which enables the Commissioner to impose conditions 


when he grants sanction to alienation of endowed property, is perfectly reasonable and to that no 
exception can be taken. 


Clause (1) of section go enables a trustee to incur expenditure out of the funds in his charge 
after making adequate provisions for the purposes referred to in section 70 (2), for making arrange- 
ments for the health, safety and convenience of disciples, pilgrims, etc. use (2), however, says 
that in incurrig ckpenditüre under clause (1), the trustee shall be guided by such general or special 
instruction as the Commissioner or the Area Committee might give in that connection. If the 
trustee is to be guided but not fettered by such directions, possibly no objection can be taken to that 
clause ; but if he is bound to carry out such instructions, it constitutes an encroachment on his right. , 
Under the law as it stands, the Mahant has large powers of disposal over the surplus income and 
the only restriction is that he cannot spend anything out of it for his personal use unconnected with 
the dignity of his office. But as the purposes specified in sub-clauses (a) and (b) of section go (1) 
are beneficial to the institution, there seems to be no reason why the authority vested in the ant 
to spend the surplus income for such purposes,should be taken away from him and he should be com- 
pelled to act in such matters under the instructions of the Government officers. This is an unreason- 
able restriction on the Mahant’s right of property which is blended with his office. 


The’ same reason applies to section EN of the Act which by requiring the previous sanction of 
the Deputy Commissioner for spending ‘the surplus left with the trustee places a burdensome res-: 
triction upon the property rights of the Mahant which are sanctioned by usage and which would: 
have the effect of impairing his dignity and efficiency as the head of the institution. Sections go (2) 


and 31 are invalid. . 
Sections 39 and 42 are not applicable to maths and hence can be left out of ċonsideration. 
Sections 53 and 54 are valid. 


The first clause of section 55 laying down that “‘ pathakanikas’’ can be spent by the Mahant 
only for the purposes of the math ıs an unwarranted restriction on the property right of the Mahant 
who ordinarily has absolute power of disposal over such gifts. If parhakanıkas constitute the property 
of a Mahant, there is no justification for compelling him to keep accounts of the receipts and expendi- 
ture of such personal gifts and clause (2) of section 55 which provides for ıt is therefore invalid. 


Section 56 makes provision of an extremely drastic character. Power has been given to the 
Commissioner to ure the trustee to appoint a manager for administration of the secular affairs 
of the institution and in case of default, the Commissioner can make the appoinment himself. Th 

er thus appointed though nominally a servant of the trustee, has practically to do everything 
abeording to the directions of the Commissioner and his subordinates. The effect of the section 
really is that the Commissioner is at liberty at any moment he chooses to deprive the Mahant of 
his right to administer the trust prop even if there is no negligence or inistration on his 
part. Such restriction would be op to the provision of Article 26 (2) of the Constitution. It 
would cripple his authority as Mahant altogether and reduce his position to that of an ordinary 
priest or paid servant. Section 56 is therefore invald. 


There is nothing wrong in section 58 of the Act which relates to the framing of the scheme by 
the Deputy Commissioner. 


Section 58 (3) (b) and section 59 cannot be held to be invalid. 


Chapter VI of the Act, sections 63 to 69, relates to notification of religious institution. The 
isions are extremely drastic in their character and the worst feature is that no access is allowed, 
to the Court to get aside an order of notification. These sections should be held to be void, 


A i is pape tae in all public institutions and ít is not fer se unreasonable to provide 

for the budget of a religious institution being prepared under the. supervision of the Commissioner 

or an Area Committee. If an order is made by an Area Comm’ttee under clause (3), clause (4). 

ais a appeal against it to the Deputy Commissioner. No objection can be taken to section 70, 
use (3). 


ba’ 


If the objectionable Avra of the Act are eliminated, the portion that remains will be perfectly 
valid and for violation of these valid provisions, penalties can legitimately be provided. Section 89 
providing for penalties for refusal by the trustees to comply with the provisions of the Act is valid 


` pare * 
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The levy under section 76 of an annual contribution on all religious institutions, the maximum 
-of which is at 5% of the income derived by them isa tax and not a fee and it was beyond the 
(power of the State Legislature to enact section 76. 


The imposition although it is a tax, dees not cOme within the purview of the latter part of Article 27 
-of the Constitution. What is forbidden by the Article is the specific appropriation of the proceeds 
` of any tax in payment of expenses for the promotion or maintenance T i i 
religious denomination. Ours being a secular State and there being freedom of religion guaranteed 
‘by the Constitution, both to individuals and to groups, it is against the policy of the Constitution 
to pay out of public funds any money for the promotion or maintenance of any particular religion or 
religious denomination. But the object of contribution under section 76 of the Madras Act is not the 
fostering or preservation of the Hindu religion or any denomination within it. The purpose is to 
see that religious trusts and institutions, where th exist, are propery administered. It is a secular 
administration of the religious institutions that ihe Legislature seeks to control and the object as 
enunciated in the Act, is to ensure that the endowments attached to the religious institutions are 
properly administered and their income is duly appropriated for the purposes for which they were 
ounded or exist. There is no question of favouring any particular religion or religious denomination 
in such cases, Article 27 of the Constitution is not attracted to the facts of the present case. 


Distinction between “ fee ? and “ tax ” discussed fully. 


Appeal under Article 132 (1) of the Constitution of India from the Judgment!. 


and Order, dated the 13th December, 1951, of the High Court of Judicature, Madras, 
in Civil Miscellaneous Petition No. 2591 of 195I. 


V. K. T. Chari, Advocate-General of Madras (R. Ganapathy Iyer, Advocate, 
with him) for Appellant, . 
` B. Somaya and C. R. Pattabhiraman, Senior Advocates (T. Krishna Rao and 
-M. S. K. Sastri, Advocates, with them) for Respondent. 


M. C. Setalvad (Attorney-General for India) for the Union of India. 


T. N. Subramania Iyer, Advocate-General of Travancore-Cochin (T. R. Bala- 
krishna Iyer and Sardar Bahadur, Advocates, with him) for Intervener. 

The Judgment of the Court was delivered by ; 

Mukherjea, .—This appeal is directed’ against a judgment! of a Division Bench 
of the Madras High Court dated the 13th of December, 1951, by which the learned 
Judges allowed a petition, presented by the respondent under Article 226 of the 
Constitution, and directed a writ of prohibition to issue in his favour prohibiting 
the appellant from proceeding with the settlement of a scheme in connection with 
a math, known as the Sirur Math, of which the petitioner happens to be the head 
or superior. It may be stated at the outset that the petition was filed at a time 
when the Madras Hindu Religious Endowments Act (Act II of 1927) was in force 
and the writ was prayed for against the Hindu Religious Endowments Board consti- 
tuted under that Act, which was the predecessor in authority of the present appellant 
and had initiated proceedings for settlement of a scheme against the petitioner 
under section 61 of the said Act. i 


The petition was directed to be heard along with two other petitions of a. 
similar nature relating to the temple at Chidambaram in the district of South- 


Arcot and questions were raised in all of them regarding the validity of Madras 
Act II of 1927 hereinafter referred to as the Earlier Act. While the petitions 
‘were still pending, the Madras Hindu Religious and Charitable Endowments Act, 
1951 (hereinafter called the New Act) was passed by the Madras Legislature and 
‘came into force ‘on the 27th of August, 1951. In view of the Earlier Act being 
replaced by the few one, leave was given to all the petitioners to amend their 
petitions and challenge the validity of the New Act as well. Under section I0 

of the New Act, notifications, orders and acts under the Earlier Act are to be aael 
as notifications, orders and acts issued, made or done by the appropriate authority 


under the. corresponding provisions of the New Act, and in accordance with this : 


provision, the Commissioner, Hindu Religious Endowments, Madras, who takes 
the place of the President, Hindu Religious Endowments Board, under the Earlier 
Act, was added as a party to the proceedings. - 
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So far as the present appeal is concerned, the.material facts may be shortly- 
narrated as follows : The math, known as Sirur Math, of which the petitioner 
is the superior or Matadhipati, is one of the eight maths situated at Udipi in the 
district of South Kanara and they are reputed to have been founded by Shri Madhwa- 
charya, the well-known exponent of dualistic theism in the Hindu Religion. Besides. 
these eight maths, each one of which is presided over by a Sanyasi or Swami, there 
exists another ancient religious institution at Udipi, known as Shri Krishna Devara 
Math, also established by Madhwacharya which is supposed to contain an image 
of God Krishna originally made by Arjun and miraculously obtained from a vessel 
wrecked at the coast of Tulava. There is no Matadhipati in the Shri Krishna 
Math and its affairs are managed by the superiors of the other eight maths by 
turns and the custom is that the Swami of each of these eight maths presides over 
the Shri Krishna Math in turn for a period of two years in every sixteen years. 
The appointed time of change in the headship of the Shri Krishna Math is the 
occasion of a great festival, known as Pariyayam, when a vast concourse of devotees. 
gather at Udipi from all parts of Southern India, and an‘ancient usage imposes a 
duty upon the Matadhipati to feed every Brahmin that comes to the place at 
that time. 


The petitioner was installed as Matadhipati in the year 1919, when he 
was still a minor, and he assumed management after coming of age some time in 
1926. At that time the math was heavily in debt. Between 1926 and 1930 the 
Swami succeeded in clearing off a large portion of the debt. In 1931, ‘however. 
came the turn of his taking over management of the Shri Krishna Math and he had 
had to incur debts to meet the heavy expenditure attendant on the Pariyayam cere- 
monies. The financial position improved to sope extent during the years that 
followed, but troubles again arose in 1946, which »” 3 the year of the second Pariyayam 
of the Swami. Owing to scarcity and the high prices of commodities at that time, 
the Swami had to borrow money to meet the expenditure and the debts mounted. 
up to nearly a lakh of rupees. The Hindu Religious Endowments Board, functioning 
under the Earlier Act of 1927, intervened at this stage and in exercise of its powers. 
under section 61-A of the Act, called upon the Swami to appoint a competent 
manager to manage the affairs of the institution. The petitioner’s case is that 
the action of the Board was instigated by one Lakshminarayana Rao, a lawyer of 
Udipi, who wanted to have control over the affairs of the math. It appears that 
in pursuance of the direction of the Board, one Sripath Achar was appointed an 
agent and a Power of Attorney was executed in his favour on the 24th of December,, 
1948: The agent, it is alleged by the petitioner, wanted to have his own way in 

the affairs of the math and paid no regard whatsoever to the wishes of the 
Mahant. He did not even submit accounts to the Mahant and deliberately flouted 
his authority. In this state of affairs the Swami, on the 26th of September, 1950,. 
served a notice upon the agent terminating his agency and calling upon him to 
hand over to the Matathipati all account papers and vouchers relating to the 
institution together with the cash in hand. Far from complying with this demand, 
the agent who was supported by the aforesaid Lakshminarayana Rao, questioned the 
authority of the Swami to cancel his agency and threatened that he would refer 
the matter for action to the Board. On the 4th of October, 1950, the petitioner 
filed a suit against the t in the Sub-Court of South Kanara, for recovery of 
the account books and other articles belonging to the math, for rendering an ac- 
count of the management and also for an injunction restraining the said agent 
from interfering with the affairs of the math under colour of the authorjty con- 
ferred by the Power of Attorney which the plaintiff had cancelled. The said 
Sripath Achar anticipating this suit filed an application to the Board on the grd 
of October, 1950, complaining against the cancellation of the Power of Attorney 
and his management of the math. The Board on the 4th October, 1950, issued a 
notice to the Swami proposing to inquire into the matter on the 24th of October, 
following at 2 P.M., at Madras and requesting the Swami either to appear in person 
or by a pléader. To this the Swaini sent @réply’on 21st October, 1950, stating that 
the subject-matter of the very enquiry was before the Court in the original suit 
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filed by him and as the matter was sub Judice, the enquiry should be put off. A 
copy of the plaint filed in that suit was also sent along with the reply. The 
Board, it appears, dropped that enquiry, but without waiting for the result of the 
suit, initiated proceedings suo motu under section 62 of the Earlier Act and issued a 
notice upon the Swami on the 6th of November, 1950, stating that it had reason 
to believe that the endowments of the said math were being mismanaged and that 
a scheme should be framed for the administration of its affairs. The notice was 
served by affixture on the Swami and the 8th of December, 1950, was fixed as the 
date of enquiry. On that date at the request of the counsel for the Swami, it was 
adjourned to the 21st of December, following. On the 8th of December, 1950, an 
application was filed on behalf of the Swami praying the Board to issue a direction 
to the Agent to hand over the account papers and other documents, without which 
it was not possible for him to file his objections. As the lawyer appearing for the 


Swami, was unwell, the matter was en adjourned till the roth of January, 1951. . 
obje 


The Swami was not ready with his ctions even on that date as his lawyer had 
not recovered from his illness and a telegram was sent to the Board on the previous 
day requesting the latter to grant a further adjournment. The Board did not 
accede to this request and as no explanation was filed by the Swami, the enquiry 
was closed and orders reserved upon it. On the 13th of January, 1951, the Swami, 


it appears, sent a written explanation to the Board, which the latter admittedly ‘ 


received on the 15th. On the 24th January, 1951, the Swami received a notice 
from the Board stating inter alia that the Board was satisfied that in the interests. 
of proper administration of the math and its endowments, the settlement of a scheme 
was necessary. A draft scheme was sent along with the notice and if the petitioner 
had any objections to the same, he was required to send in his objections on or 
before the 11th of February, 1951, as the final order regarding the scheme would be 
made on the 15th of February, 1951. On the 12th of February, 1951, the petitioner 
filed the petition, out of which this appeal arises, in the High Court of Madras, pray- 
ing for a writ of prohibition to prohibit the Board from taking further steps in the 
matter of settling a scheme for the administration of the math. It was alleged. 
inter alia that the Board was actuated by bias against the petitioner and the action 
taken by it with regard to the settling of a scheme was not a bona fide act atall. The 
main contention, however, was that having regard to the fundamental rights guar- 
anteed under the Constitution in matters of religion and religious institutions 
belonging to particular religious denominations, the law regulating the framing 
of a scheme interfering with the management of the math and its affairs by the 
Matadhipati conflicted with the provisions of Articles 19 (1) (f) and 26 of the 
Constitution and was hence void under Article 13. It was alleged further that the 
provisions of the Act were discriminatory in their character and offended against 
Article 15 of the Constitution. As has been stated already, after the New Act 
came into force, the petitioner was allowed to amend his petition and the attack 
was now directed against the constitutional validity of the New Act which replaced. 
the earlier legislation. 


“The learned Judges, who heard the petition, went into thematter with elaborate 
fullness, both on the constitutional questions involved in it as well as on its merits. 
On the merits, it was held that in hhe circumstances of the case the action of the 

was a perverse exercise of its jurisdiction and that it should not be allowed 
to proceed in regard to the settlement of the scheme. On the constitutional issues 
raised in the case, the learned Judges pronounced quite a number of sections of the. 
“New Act to be ultra vires the Constitution by reason of their being in conflict with 
the fundamental rights of the petitioner guaranteed under Articles 19 (1) (f), 25, 
26 and 27 of the Constitution. In the result, the rule nisi issued on the petition was 
made absolute and the Commissioner, Hindu Religious Endowments, Madras, was 
prohibited from proceeding further with the framing of a scheme in regard to the 
petitioner’s math. The Commissioner has now come up on appeal before us on the 
strength of a certificate granted by the High Court under Article 132 (1) of- the 
Constitution. 


- 


G02 THE MADRAS LAW JOURNAL REPORTS, [1954 ` 


The learned Advocate-General for Madras, who appeared in support of the 
appeal, confined his arguments exclusively to the constitutional points involved 
in this case. Although he had put in an application to urge grounds other than the 
constitutional grounds, that application was not pressed and he did not challenge 
the findings of fact upon which the High Court based its decision on the merits of 
the petition. The position, therefore, is that the order of the High Court issuing 
the writ of prohibition against the appellant must stand irrespective of the decision 
which we might arrive at on the constitutional points raised before us. 


It is not disputed that a State Legislature is competent to enact laws on thé 
subject of religious and charitable endowments, which is covered by Entry 28 of 
List III in Schedule VII of the Constitution. No question of legislative incompe- 
tency on the part of the Madras Legislature to enact the legislation in question 
has been raised before us with the exception of the provision relating to payment 
of annual contribution contained in section 76 of the impugned Act. The argument 
that has been advanced is, that the contribution is in reality a tax and not a fee and 
consequently the State Legislature had no aay to enact a provision of this 
character. We will deal with this point separately later on. All the other points . 
canvassed before us relate to the constitutional validity or otherwise of the several 
provisions of the Act which have been held to be invalid by the High Court of 
Madras on grounds of their being in conflict with the fundamental rights guaranteed 
under Articles 19 (1) (f), 25, 26 and 27 of the Constitution. In grr to appreciate 
the contentions that have been advanced on these heads by the learned counsel 
on both sides, it may be convenient to refer briefly to the scheme and the salient 
provisions of the Act. 


The object of the legislation, as indicated in the preamble, is to amend and 
consolidate the law relating to the administration and governance of Hindu religious 
and charitable institutions and endowments in the State of Madras, As compared 
with the earlier Act, its scope is wider and it can be made applicable to purely 
charitable endowments by proper notification under section 3 of the Act. The 
Earlier Act provided for supervision of Hindu religious endowments through a 
statutory body known as the Madras Hindu Religious Endowments Board. The 
New Act has abolished this Board and the administration of religious and charitable, 
institutions has been vested practically in a department of the Government, at the, 
head of which is the Commissioner. The powers of the Commissioner, and of the 
other authorities under him, have been enumerated in Chapter II of the Act. 
Under the Commissioner are the Deputy Commissioners, Assistant Commissioners 
and Area Committees. The Commissioner, with the approval of the Government, 
had to divide the State into certain areas and each area is placed in charge of a 

uty Commissioner, to whom the powers of the Commissioner can be delegated. 
The State has also to be divided into a number of divisions and an Assistant Com- 
missioner is to be placed in charge of each division. Below the Assistant Com- 
missioner, there will be an Area Committee in charge of all the temples situated 
within a division or part of a division. Under section 18, the Commissioner is 
empowered to examine the records of any Deputy Commissioner, Assistant Commis- 
sioner, or Area Committee, or of any trustee not being the trustee of a math, in 
respect of any proceeding under the Act, to satisfy himself as to the regularity, 
correctness, or propriety of any decision or order. Chapter III contains the general 
provisions relating to all religious institutions. Under section 20, the administration 
of religious endowments is placed under the general superintendence and control 
of the Commissioner and he is empowered to pass any orders which may be deemed 
necessary to ensure that such endowments are properly administered and their 
income is duly appropriated for the purposes for which they were founded or exist. 
Section 21 gives the Commissioner, the Deputy and Assistant Commissioners 
and such other officers as may be authorised in this behalf, the power to enter the 
premises of any religious institution or any place of worship for the purpose of 
exercising any power conferred, or discharging any duty imposed, by or under 
the) Aot. | /The- only. restriction’ is, that the officer exercising the power must be 
a Hindu. Section 23 makes it obligatory on the trustee of a religious institution to 
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obey ail lawful orders issued under the provisions of this Act by the Government, 
the Commissioner, the Deputy Commissioner, the Area Committee or the Assistant 
Commissioner. Section 24 lays down that in the administration of the affairs of 
the institution, a trustee should use as much care as a man of ordinary prudence 
would use in the management of his own affairs. Section 25 deals with the pre- 
paration of registers of all religious institutions and section 26 provides for the 
annual verification of such registers. Section 27 imposes a duty on the trustee to 
furnish to the Commissioner such accounts, returns, reports and other information. 
as the Commissioner may require. Under section 28, power is given to the Com- 
missioner or any other officer authorised by him to inspect all movable and immov- 
able properties appertaining to a religious institution. Section 29 forbids aliena- 
tion of all immovable properties belonging to the trust, except leases for a term 
not exceeding five years, without the sanction of the Commissioner. Section 30 
lays down that.although a trustee may incur expenditure for making arrangements 
for securing the health and comfort of pilgrims, worshippers and other people, 
when there is a surplus left after making ate provision for purposes specified _ 
in section 79 (2), he shall be guided in such matters by all general or special instruc- 
tions which he may receive from the Commissioner or the Area Committee. Section 
31 deals with surplus fimds which the trustee may apply wholly or in part with the 
ission, in writing, of the Deputy Commissioner for any of the purposes specified 
in section 59 (1). Chapter IV deals specifically with maths. Section 52 enu- 
merates the grounds on which a suit would lie to remove a trustee. Section 54. 
relates to what is called ‘dittam’ or scale of expenditure. The trustee has got 
‘to submit to the Commissioner proposals for fixing the ‘ dittam’ and the amounts 
to be allotted to the various objects connected with the institution. The proposals 
are to be published and after receiving suggestions, if any, from persons interested 
in the institution, they would be scrutinized by the Commissioner. If the Com- 
missioner thinks that a modification is necessary, he shall submit the case to the 
Government and the orders of the Government would be final. Section 55 em- 
powers the trustee to spend at his discretion and for purposes connected with the 
math the ‘ Pathakanikas’ or gifts made to him personally, but he is required 
to keep regular accounts of the receipts and expenditure of such personal gifts. 
Under section 56, the Commissioner is empowered to call upon the trustee to appoint 
a manager for the administration of the secular affairs of the institution and in default 
of such appointment, the Commissioner may make the appointment himself. Under 
section 58, a Deputy Commissioner is competent to frame a scheme for any religious 
institutions if he has reason to believe that in the interests of the proper adminis; 
tration of the trust any such scheme is necessary. Sub-section (3) of this section 
provides that a scheme settled for a math may contain inter alta a provision for 
appointment of a paid executive officer professing the Hindu religion, whose salary 
shall be paid out of the funds of the institution. Section 59 makes provision for 
application of the ‘cy pres’ doctrine when the specific objects of the trust fail. 
Chapter VI of the Act, which comprises séctions 63 to 69, deals with the notification 
of religious institutions. A religious institution may be notified in accordance 
with the provisions laid down in this chapter. Such notification remains in force 
for five years and the effect of it is to take over the administration and vest it in am 
executive officer appointed by the Commissioner. Chapter VII deals with budgets, 
accounts and audit and Chapter VIII relates to finance. Section 76 of Chapter 
VIII makes it compulsory for all religious institutions to pay annually to the 
Government a contribution not exceeding 5% of their income on account of the 
services rendered to them by the Government and their officers functioning under 
this Act. Chapter IX is not material for our purpose and Chapter X deals with’ 
provisions of a miscellaneous nature. Section 89 in Chapter X prescribes the penalty 
for refusal by a trustee to comply with the provisions of the Ket. Section 92 lays 
down that nothing contained in the Act shall be deemed to confer any power or 
impose any duty in contravention of.the righjs conferred on any religious denomi- ' 
nation under clauses (a), (b) and (c)-of Article 26 of the Constitution. Section 99 
vests a revisional jurisdiction in the.Government to call for and examine the records 
of the Commissioner and other subordinate authorities to satisfy themselves‘as to the 
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regularity and propriety of any proceeding taken or any order or decision made 
by them. These, in brief, are the provisions of the Act material for our present 
purpose. 

The learned Judges of the High Court have taken the view that the respondent 
as Matadhipati has certain well-defined rights in the institution and its endow- 
ments which could be regarded as rights to property within the meaning of Article 
19 (1) (f) of the Constitution. The provisions of the Act to the extent that they 
take away or unduly restrict the power to exercise these rights are not reasonable 
restrictions within the meaning of Article 19 (5) and must consequently be held 
invalid. The High Court has held in the second place that the respondent, as the 
head and representative of a religious institution, has a right guaranteed to him 
under Article 25 of the Constitution to practise and propagate freely the religion 
of which he and his followers profess to be adherents. ‘This right, in the opinion 
of the High Court, has been affected by some of the provisions of the Act. The 
High Court has held further that the math in question is really an institution belong- 
ing to Sivalli Brahmins, who are a section of the followers of Madhwacharya and 
hence constitutes a religious denomination within the meaning of Article 26 of the 
Constitution. This religious denomination has a fundamental right under Article 
26 to manage its own affairs in matters of religion through the Matadhipati who 
is their spiritual head and superior, and those provisions of the Act, which substan- 
tially take away the rights of the Matadhipati in this respect, amount to violation 
of the fundamental right guaranteed under Article 26. Lastly, the High Court 
has held that the provision for compulsory contribution made in section 76 of the 
Act comes within the: mischief of Article 27 of the Constitution. This last point 
raises a wide issue and we propose to discuss it separately later on. So far as the 
other three points are concerned, we will have to examine first of all the general 
contentions that have been raised by the learned Attorney-General, who appeared 
for the Union of India as an intervener in this and other connected cases, and the 
questions raised are, whether these, articles of the Constitution are at all available 
to the respondent in the present case and whether they give bhim any protection 
regarding the rights and privileges, of the infraction of which he complains. 


As regards Article 19 (1) (f) of the Constitution, the question that requires 
consideration is, whether the respondent as Matadhipati has a right to property 
in the legal sense, in the religious institution and its endowments, which would, 
enable him to claim the protection of this Article ? A question is also formulated 
as to whether this Article deals with concrete rights of property at all ? So far 
as Article 25 of the Constitution is concerned, the point raised is, whether this 
Article which, it is said, is intended to protect religious freedom only so far as 
individuals are concerned, can be invoked in favour of an institution or organisation ? 
With regard to Article 26, the contention is that a math does not come within the 
description of a religious denomination as provided for in the Article and even 
if it does, what cannot be interfered with is its right to manage its own affairs in 
matters of religion only and nothing else. It is said, that the word “ religion ”, 
as used in this Article, should be taken in its strict etymological sense as distinguished 
from any kind of secular activity which may be connected in some way with religion 
but does not form an essential part of it. Reference is made in this connection 
to clause (2) (a) of Article 25 and clause (d) of Article 26. We will take up these 
points for consideration one after another. . 


As regards the property rights of a Matadhipati, it may not be possible to 
say in view of the pronouncements of the Judicial Committee, which have been 
accepted as good law in this country ever since 1921, that a Matadhipati_ holds 
the math property as a life-tenant or that his position is similar to that of a Hindu 
widow in respect.to her husband’s estate or of an English Bishop holding a benefice. 
He is certainly not a trustee in the strict sense. He may be, as the Privy Council? 





1. Vide Vidya Varuth v. Balusami, (1921) 41 831 (P.C.). 
M.L.J, 346: L.R. 48 LA. g02 : I.L.R. 44 Mott d 
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says, a manager or custodian of the institution who has to discharge the duties of 
-a trustee and is answerable as such ; but he is not a mere manager and it would 
not be right to describe Mahantship as a mere office. A superior of a math has not 
only duties to discharge in connection with the endowment but he has a personal 
interest of a beneficial character which is sanctioned by custom and is much larger 
than that of a shebait in the debutter property. It was held by a Full Bench of the 
Calcutta High Court} that shebaitship itself is property, and this decision was 
approved of by the Judicial Committee in Ganesh v. Lal Behary® and again in Bha- 
batarjni v. Ashalata*. The effect of the first two decisions, as the Privy Council 
pointed out in the last case, was to emphasise the proprietary element in the shebaiti 
right and to show that though in some respects an anomaly, it was an anomaly 
to be accepted as having been admitted into Hindu Law from an early date. This 
“view was si da in its entirety by this Court in Angurbala v. Debabrata* and what 
was said in that case in respect to shebaiti right could, with equal propriety, be 
applied to the office of a Mahant. .Thus in the conception of Mahantship, as in 
Shebaitship, both the elements of office and property, of duties and personal interest 
are blended together and neither can be detached from the other. The personal 
or beneficial interest of the Mahant in the endowments attached to an institution 
is manifested in his large powers of disposal and administration and his right to 
- create derivative tenures in respect to endowed properties ; and these and other 
„rights of a similar character invest the office of the Mahant with the character of 
proprietary right which, though anomalous to some extent, is still a genuine legal 
-right. It is true that the Mahantship is not heritable like ordinary property, but 
that is because of its peculiar nature and the fact that the office is generally held by 
an ascetic, whose connection with his natural family being completely cut off, the 
‘ordinary rules of succession do not apply. 


There is no reason why the word “ property ”, as used in Article 19 (1) (F) 
of the Constitution, should not be given a liberal and wide connotation and sho 
not be extended to those well-recognised types of interest which have the insignia 
or characteristics of proprietary right. As said above, the ingredients of both 
office and property, of duties and personal interest are blended together in the 
rights of a Mahant and the Mahant has the right to enjoy this property or beneficial 
interest so long as he is entitled to hold his office. To take away this beneficial 
interest and leave him merely to the discharge of his duties would be to destroy 
his character as 2 Mahant altogether. It is true that the beneficial interest which 
he enjoys is appurtenant to his duties and as he is in E of a public institution, 
reasonable restrictions can always be placed upon his rights in the interest'of the . 
public. But the restrictions would cease to be reasonable if they are calculated 
to make him unfit to discharge the duties which he is called upon to discharge., 
A Mahant’s duty is not simply to manage the temporalities of a math. He is th 
head and superior of spiritual fraternity’'and the purpose of math is to encourage 
and foster spiritual training by maintenance of a competent line of teachers who 

-could impart religious instructions to the disciples and followers of the math and 
try to strengthen the doctrines of the particular school or order, of which they profess 
to be adherents. This purpose cannot be served if the restrictions are such as 
would bring the Matadhipati down to the level of a servant under a State depart- 
ment. It is from this standpoint that the reasonableness of the restrictions should 
be judged. 

A point was suggested by the learned Attorney-General that as Article 19 (1) (f) 
deals only with the natural rights inherent in a citizen to acquire, hold and dispose 
of property in the abstract without reference to rights to any particular property, 
it can be of no real assistance to the respondent in the present case and Article 31 

. of the Constitution, which deals with deprivation of property, has no application 
a en 
1. Vide Monahar v. Bhu 1 LLR. e (i 2 M.L.J. 70: LR. 70 LA. 57% 
<:60 Cal. 452 (F.B:). ~ Blapendie, Doga) LER. Pe Cas Sy bey 
pe 71 MLL.J. 70: LR. 63 LA. 448 4 (1951) S.G R. 1125 : 1951 S.C.J. 394. 
(FP). 2 
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here. In the case of The State of West Bengal v. Subodh Gopal Bose (Civil Appeal 
No. 107 of 1952 decided by this Court on the 17th December, 1953)! an opinion 
was expressed by Patanjali Sastri, C.J., that Article 19 (1) (f) of the Constitution 
is concerned only with the abstract right and capacity to acquire, hold and dispose 
of property and that it has no relation to concrete property rights. This, it may be 
noted, was an expression of opinion by the learned Chief Justice alone and it was not 
the decision of the Court ; for out of the other four learned Judges who together 
with the Chief Justice constituted the Bench, two did not definitely agree with this. 
view, while the remaining two did nòt express any opinion one way or the other. 
This point was not raised before us by the Advocate-General for Madras who appeared. 
in support of the appeal, nor by any of the other counsel appearing in this case. 
The fearhed Attorney-General himself stated candidly that he was not prepared to 
support the view taken by the late Chief Justice as mentioned above and he only 
raised the point to get an authoritative pronouncement upon it by the Court. In 
our opinion, it would not be proper to express any final opinion upon the point in, 
the present case when we had not the advantage of any-arguments addressed to 
us upon it. We would prefer to proceed, as this court has proceeded all along, 
in dealing with similar cases in the past, on the footing that Article 1g (1) (f} 
applies equally to concrete as well as abstract rights of property. 


We now come to Article 25 which, as its language indicates, secures to every 
person, subject to public order, health and morality, a freedom not only to enter- 
jain such religious belief, as may be approved of by his judgment and conscience, 
but also to exhibit his belief in such outward acts as he thinks proper and to propa- 
gate or disseminate his ideas for the edification of others. A question is raised as 
to whether the word “ persons ” here means individuals only or includes corporate 
bodies as well. The question, in our opinion, is not at all relevant for our present 
‘purpose. A Matadhipati is certainly not a corporate body ; he is the head of a 
spiritual fraternity and by virtue of his office has to perform the duties of a religious 
teacher. It is his duty to practise and propagate the religious tenets, of which 
he is an adherent and if any provision of law prevents him from propagating his 
doctrines, that would certainly affect the religious freedom which is guaranteed 
to every person under Article 25. Institutions, as such cannot practise or propagate 
religion ; it can be done only by individual persons and whether these persons 
propagate their personal views or the tenets for which the institution stands is really 
im material for purposes of Article 25. It is the propagation of belief that is pro- 
tected, no matter whether the propagation takes place in a church or monastery, 
or in a temple or parlour meeting. 


" As regards Article 26, the first question is, what is the precise meaning or 
connotation of the expression “ religious denomination” and whether a math 
could come within this expression. The word “ denomination ” has been defined 
in the Oxford Dictionary to mean “a collection of individuals classed together 
under the same name : a religious sect or body having a common faith and organi- 
sation and designated by a distinctive name ”. It is well known that the practice: 
of setting up maths as centres of theological teaching was started by Shri Sankara- 
charya and was followed by various teachers since then. After Sankara, came 
a galaxy of religious teachers and philosophers who founded the different sects and 
sub-sects of the Hindu religion that we find in India at the present day. Each one 
of such sects or sub-sects can certainly be called a religious denomination, as it is 
designated by a distinctive name,—in many cases it ig the name of the founder,— 
and has a common faith and common spiritual organization. The followers of 
Ramanuja, who are known by the name of Shri Vaishnavas, undoubtedly constitute 
a religious denomination ; and so do the followers of Madhwacharya and, ether 
religious teachers. It is a fact well established by tradition that the eight Udipi 
Maths were founded by Madhwacharya himself and the trustees and the beneficiaries. 
of these maths profess to be followers of that teacher. The High Court has found 
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that the math in question is in charge of the Sivalli Brahmins who constitute a 


section of the followers of Madhwacharya. As Article 26 contemplates not merely 
a religious denomination but also a section thereof, the math or the spiritual fra- 
ternity represented by it can legitimately come within the purview of this Article. 


! The other thing that remains to be considered in regard to Article 26 is, what 
is the scope of clause (b) of the Article which speaks of management “ of its own 
affairs in matters of religion ?” The language undoubtedly suggests that there 
could be other affairs of a religious denomination or a section thereof which are 
not matters of religion and to which the guarantee given by this clause would not 
apply. The question, is, where is the line to be drawn between what are matters 
of religion and what are not ? 

“It will be seen that besides the right to manage its own affairs in matters of 
religion, which is given by clause (b), the next two clauses of Article 26 guarantee 
to a religious denomination the right to acquire and own property and to administer 
such property in accordance with law. The administration of its property by a 
religious denomination has thus been placed on a different footing from the right to 
manage its own affairs in matters of religion. The latter is a fundamental right 
which no legislature can take away, whereas the former can be regulated by laws 
which the legislature can validly impose. It is clear, therefore, that questions 
merely relating to administration of properties belonging to a religious group or 
institution’ are not matters of religion to which clause (b) of the Article applies. 
What then are matters of religion ? The word “ religion” has not been defined 
in the Constitution and it is a term which is hardly susceptible of any rigid definition. 
In an American case}, it has been said “‘ that the term ‘ religion’ has reference to 
one’s views of his relation to his Creator and to the obligations they impose of rever- 
ence for His Being and character and of obedience to His will. It is often confounded 
with cultus of form or worship of a particular sect, but is distinguishable from the 
latter’. We do not think that the above definition can be regarded as either 
precise or adequate. Articles 25 and 26 of our Constitution are based for the most 
part upon Article 44 (2) of the Constitution of Eire and we have great doubt whether 
a definition of ‘ religion ° as given above could have been in the minds of our Consti- 
tution-makers when they framed the Constitution. Religion is certainly a matter 
of faith with individuals or communities and it is not necessarily theistic. There 
are well known religions in India like Buddhism and Jainism which do not believe 
in God or in any Intelligent First Cause. A religion undoubtedly has its basis in 
a system of beliefs or doctrines which are regarded by those who profess that religion 
as conducive to their spiritual well-being, but it would not be correct to say that 
religion is, nothing else but a doctrine or belief. A religion may not only lay down 
a code of ethical rules for its followers to accept, it might prescribe rituals and obser-, 
vances, ceremonies and modes of worship which are regarded as integral parts of 
religion, and these forms and observances might extend even to matters of food and 


The guarantee under our Constitution not only protects the freedom of religious 
opinion but it protects also acts done in pursuance of a religion and this is made 
clear by the use of the expression “ practice of religion”’ in Article 25. Latham, 
C.J., of the High Court of Australia while dealing with the provision of section 116 
of the Australian Constitution which inter alia forbids the Commonwealth to prohibit 
the ‘ free exercise of any religion’ made the following weighty observations :? 


“ It is sometimes suggested in discussions on the subject of freedom of religion that, though the 
civil Government should not interfere with religious opinions, it nevertheless may deal as it pleases 
with any acts which are done in pursuance of religious belief without infringing the principle of freedom 
ofreligion. Ita to me to be difficult to maintain this distinction as relevant to the interpretation 
of section 116. e section refers in express terms to the exercise of religion, and therefore it is intended 
to protect from the operation of any Commonwealth laws acts which are done in the exercise of 
religion. Thus the section goes far beyond protecting liberty of opinion. It protects also acts done 
in pursuance of religious belief as part of religion.” 





I. Vide Davis v. Benson, 193 U.S. 3933 at’342. a. Vide Adelaids Company v. The Commonwealth, 
g 67 GL.R. 116, 127. ` 
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These observations apply fully to the protection of religion aś guaranteed by the 
Indian Constitution. Restrictions by the State upon free exercise of religion 
‘are permitted both under Articles 25 and 26 on grounds of public order, morality 
and health. Clause (2) (a) of Article 25 reserves the right of the State to regulate 
or restrict any economic, financial, political and other secular activities which 
may be associated with religious practice and there is a further right given to the 
State by sub-clause (b) under which the State can legislate for social welfare and 
reform even though by so doing it might interfere with religious practices. The 
learned Attorney-General lays stress upon clause (2) (a) of the Article and his 
contention is that all secular activities, which may be associated with religion but 
do not really constitute an essential part of it, are amenable to State regulation. 

The contention formulated in such broad terms cannot, we think, be supported. 
In the first place, what constitutes the essential part of a religion is primarily to be 
ascertained with reference to the doctrines of that religion itself. If the tenets of 
any religious sect of the Hindus prescribe that offerings of food should be given 
to the idol at particular hours of the day, that periodical ceremonies should be 
performed in a certain way at certain periods of the year or that there should be 
daily recital of sacred texts or oblations to the sacred fire, all these would be regarded 
as parts of religion and the mere fact that they involve expenditure of money-or 
employment of priests and servants or the use of marketable commodities would 
not make them secular activities partaking of a commercial or economic character ; 
all of them are religious practices and should be regarded as matters of religion 
within the meaning of Article 26 (b). What Article 25 (2) (a) contemplates is not 
regulation by the State of religious practices as such, the freedom ot which is guar- 
anteed by the Constitution except when “he, run counter to public order, health 
and morality but regulation of activities which re economic, commercial or political 
in their character though they are associated with religious practices. We may 
refer in this connection to a few American and Australian cases, all of which arose 
out of the activities of persons connected with the religious association known as 
“* Jehova’s Witnesses ”. This association of persons loosely organised throughout 
Australia, the United States of America and other countries regard the literal inter- 
pretation of the Bible as fundamental to proper religious beliefs. The belief in the 
supreme authority of the Bible colours many.of their political ideas. , They refuse 
to take oath of allegiance to the king or other constituted human authority and 
even to show respect to the national flag, and they decry all wars between nations 
and all kinds of war activities. In 1941 a company of “ Jehova’s Witnesses ” 
incorporated in Australia commenced proclaming and teaching matters which 
were prejudicial to war activities and the defence of the Commonwealth and steps 
‘were taken against them under the National Security Regulations of the State. 

“The legality of the action of the Government was questioned by means of a writ 
petition before the High Court and the High Court held that the action of the 
‘Government was justified and that section 116, which guaranteed freedom of religion 
under the Australian Constitution, was not in any way infringed by the National 
Security Regulations!. These were undoubtedly political activities though arising 
our of religious belief entertained by a particular community. In such cases, as Chief 
Justice Latham pointed out, the provision for protection of religion was not an 
absolute protection to be interpreted and applied independently of other provi- 
sions of the Cons.itution. These privileges must be reconciled with the right of 
the State to employ the sovereign power to ensure peace, security and orderly 
living without which constitutional guarantee of civil liberty would be a` 
mockery. a ; 

The Courts of America were at one time greatly agitated over the question 
of legality of a State regulation which required the pupils in public schools on 
pain of compulsion to participate in a daily ceremony of saluting the national 
flag, while reciting in unison, a pledge of allegiance to it in a certain set formula. 
The-question arose in Minersville School District Board of Education, ets: v. Gobitis*. 


1. Vide Adelaide Company v. The Commonwealth, 2. 310 U.S. 586. 
67 GL.R. 116, 127. > z 2 
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In that case two small children, Lillian and William Gobitis, were expelled from 
the public school of Minersville, Pennsylvania, for refusing to salute the national 
flag as part of the daily exercise. The Gobitis family were affiliated with “ Jehova’s 
Witnesses ” and had been brought up conscientiously to believe that such a gesture 
-of respect for the flag was forbidden by the scripture. The point for decision 
by the Supreme Court was whether the requirement of participation in such a 
-ceremony exacted from a child, who refused upon sincere religious ground infringed 
the liberty of religion guaranteed by the First and the Fourteenth Amendments * 
The Court held by a majority that it did not and that it was within the province 
-of the legislature and the school authorities to adopt appropriate means to evoke 
.and foster a sentiment of national unity amongst the children in public schools. 
The Supreme Court, however, changed their views on this identical point in the 
later case of West Virginia State Board of Education v. Barnetie1, There it was held 
overruling the earlier decision referred to above that the action of a State in making 
it compulsory for children in public schools to salute the flag and pledge allegiance 
-constituted a violation of the First and the Fourteenth Amendments. This difference 
-in judicial opinion brings out forcibly the difficult task which a Court has to perform 
Jin cases of this type where the freedom of religious convictions genuinely entertained 
by men come into conflict with the proper political attitude which is expected from 
citizens in matters of unity and solidarity of the State organization. 


As regards commercial activities, which are prompted by religious beliefs, 
we can cite the case of Murdock v. Pennsylvania?. Here also the petitioners were 
“ Jehova’s Witnesses ” and they went about from door to door in the city of Jean- 
nette distributing literature and soliciting people to purchase certain religious 
books and pamphlets, all published by the Watch Tower Bible and Tract Society. 
.A municipal ordinance required religious colporteurs to pay a licence tax as a condi- 
tion_to the pursuit of their activities. The petitioners were convicted and fined 
-for violation of the ordinance. It was held that the ordinance in question was 
invalid under the Federal Constitution as constituting a denial of freedom of speech, 
press and religion ; and it was held further that upon the facts of the case it could 
‘not be said that “ Jehova’s Witnesses ” were engaged in a commercial rather than 
in a religious venture. Here again, it may be pointed out that a contrary view was 
taken only a few years before in the case of Jones v. Opelika? and it was held that a 
‚city ordinance, which required that licence be procured and taxes paid for the 
business of selling books and pamphlets on the streets from house to house, was 
applicable to a member of a religious organisation who was engaged in selling the 
printed propaganda pamphlets without having complied with the provisions of the 

-ordinance. i 


It is to be noted that both in the American as well as in the Australian Consti- 
tution the right to freedom of religion has been declared in unrestricted terms 
without any limitation whatsoever- Limitations, therefore, have been introduced 
“by courts of law in these countries on grounds of morality, order and social protec- 
‘tion. An adjustment of the competing demands of the interests of Government 
and constitutional liberties is always a delicate and a difficult task and that is why 
we find difference of judicial opinion to such an extent in cases decided by the 
American Courts where questions of religious freedom were involved. Our Consti- 
tution-makers, however, have embodied the limitations which have been evolved 
by judicial pronouncements in America or Australia in the Constitution itself and 
‘the language of Articles 25 and 26 is sufficiently clear to enable us to determine 
without the aid of foreign authorities as to what matters come within the purview 
of religion and what do not. As we have already indicated, freedom of religion in 
,our Constitution is not confined to religious beliefs only ; it extends to religious 
practices as well, subject to the restrictions which the Constitution itself has laid 
down. Under Article 26 (b), therefore, a religious denomination or organization 








1. 319 U.S. 624. 3- 316 U.S. 584. 
2... 919 U.S. 105. : : 
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enjoys complete autonomy in the matter of deciding as to what rites and ceremonies 
are essential according to the tenets of the religion they hold and no outside authority 
has any jurisdiction to interfere with their decision in such matters. Of course, 
the scale of expenses to be incurred in connection with these religious observances 
would be a matter of administration of property belonging to the religious denomi- 
nation and can be‘controlled by secular authorities in accordance with any law 
laid down by a competent legislature ; for it could not be the injunction of any 
religion to destroy the institution and its endowments by incurring wasteful expen- 
diture on rites and ceremonies. It should be noticed, however, that under Article 
26 (d), it is the fundamental right of a religious denomination or its representative 
to administer its properties in accordance with law ; and the law, therefore, must 
leave the right of administration to the religious denomination itself subject to 
such restrictions and regulations as it might choose to impose. A law which takes 
away the right of administration from ‘the hands of a religious denomination alto- 
gether and vests it in any other authority would amount to a violation of the right 
guaranteed under clause (d) of Article 26. 


Having thus disposed of the general contentions that were raised in this appeal, 
we will proceed now to examine the specific grounds that have been urged by the 
parties before us in regard to the decision of the High Court so far as it declared 
several sections of the new Act to be ultra vires the Constitution by reason of their 
conflicting with the fundamental rights of the respondent. The concluding portion 
‘of the judgment of the High Court where the learned Judges summed up their 
decision on this point stands as follows : 


“ To sum up, we hold that the following sections are ultra vires the State Legislature in so far 
as they relate to this math : and what we say will also equally apply to other maths of a similar nature. 
The sections of the new Act are : Sectipns 18, 20, 21, 25 (4), section 26 (to the extent section 25 (4) 
is made applicable), section 28 (though it sounds innocuous, it is liable to abuse as we have already 
pointed out earlier in the judgment), section 29, Clause (2) of section go, section 31, section 39 (2 

“section 42, section 53 (because Courts have ample powers to meet these conting i section 54, 
clause (2) of section 55, section 56, clause (3) of section 58, sections 63 to 6g in Chapter VI, clauses (2), 
(3) and (4) of section 70, section 76, section 89 and section $9 (te the extent it gives the Government 

aths). 

It may be pointed out at the outset that the learned Judges were not right in includ- 

ing sections 18, 39 (2) and 42 in this list, as these sections are not applicable to maths 
under the Act itself. This position has not been disputed by Mr. Somayya, who 
appears for the respondent. 


y complete control over the Matadhipathi and M: 


Section 20 of the Act describes the powers of the Commissioner in respect 
to religious endowments and they include power to pass any orders that may be 
deemed necessary to ensure that such endowments are properly administered and 
that their income is duly appropriated for the purposes for which they were founded. 
Having regard to the fact that the Matadhipathi occupies the position of a trustee 
with regard to the math, which is a public institution, some amount of control 
or supervision over the due administration of the endowments and due appropriation 
of their funds is certainly necessary in the interest of the public and we do not think 
that the provision of this section by itself offends any fundamental right of the 
Mahant. We do not agree with the High Court that the result of this provision 
would be to reduce the Mahant to the position of a servant. No doubt the Com- 
missioner is invested with powers to pass orders, but orders can be passed only for the 
purposes specified in the section and not for interference with the rights of the 
Mahant as are sanctioned by usage or for lowering his position as the spiritual head 
of the institution, The saving provision contained in section 91 of the Act makes 
the position quite clear. An apprehension that the powers conferred by this section 
may be abused in individual cases does not make the provision itself bad or invalid 
in law. - . 


We agree, however, with the High Court in the view taken by it about section 
21. This section empowers ‘the ‘Commissioner and his subordinate officers- and 
also persons authorized by them to enter the premises of any religious institution 
or place of worship for the purpose of exercising any power conferred or any duty 
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imposed by or under the Act. Itis well known that there could be no such thing 
as an unregulated and unrestricted right‘of entry in a public temple or other religious 
institution, for persons who are not connected with the spiritual functions thereof. 
It is a traditional custom universally observed not to allow access to any outsider 
to the particularly sacred parts of a temple as for example, the place where the deity 
is located. There are also fixed hours of worship and rest for the idol when no 
disturbance by any member of the public is allowed. Section 21, it is to be noted, 
does not confine the right of entry to the outer portion of the premises ; it does not 
even exclude the inner sanctuary, ‘‘ the Holy of Holies ” as it is said, the sanctity 
of which is zealously preserved. It does not say that the entry may be made after 
due notice to the head of the institution and at such hours which would not interfere 
with the due observance of the rites and ceremonies in the institution. We think 
that as the section stands, it interferes with the fundamental rights of the Matadhi- 
pathi and the denomination of which he is head guaranteed under Articles 25 and 26 
of the Constitution. Our attention has been drawn in this connection to section 
gt of the Act which, it is said, provides a sufficient safeguard against any abuse of ' 
power under section 21. We cannot agree with this contention. Clause (a) of 
section gi excepts from the saving clause all express provisions of the Act within which 
the provision of section 21 would have to be included. Clause (b) again does 
not say anything about custom or usage obtaining in an institution and it does 
not indicate by whom and in what manner the question of interference with the 
religious and spiritual functions of the math would be decided in case of any dispute 
arising regarding it. In our opinion, section 21 has been rightly held to be invalid. 


Section 23 imposes a duty upon the trustees to obey all lawful orders issued 
by the Commissioner or any subordinate authority under the provisions of the Act. 
No exception can be taken to the section if those provisions of the Act, which offend 
against the fundamental rights of the respondent, are left out of account as being 
invalid. Nobody.can make a grievance if he is directed to obey orders issued in 
pursuance of valid legal authority. The same reason would, in our opinion, apply 
to section 24. It may be mentioned here that sections 23 and 24 have not been 
specifically mentioned in the concluding portion of the judgment of the High Court 
set out above, though they have been attacked by the learned Judges in course of 
their discussion. 

As regards section 25, the High Court has taken exception only to clause. 
(4) of the section. If the preparation of registers for religious institutions is not 
wrong and does not affect the fundamental rights of the Mahant, one fails to-see 
how the direction for addition to or alteration of entries in such registers, which 
clause (4)-contemplates and which will be necessary as a result of enquiries made 
under clause (3), can, in any sense be held to be invalid as infringing the funda- 
mental rights of the Mahant. The enquiry that is contemplated by clauses (3) 
and (4) is an enquiry into the actual state of affairs, and the whole object of the 
section is to keep an accurate record of the particulars specified in it. We are 
unable, therefore, to agree with the view expressed by the learned Judges. For the 
same reasons, section 26, which provides for annual verification of the registers, 
cannot be held to be bad. 


According to the High Court section 28 is itself innocuous. The mere possibility 
of its being abused is no ground for holding it to be invalid. As all endowed pro- 
perties are ordinarily inalienable, we fail to see why the restrictions placed by 
section 29 upon alienation of endowed properties should be considered bad. In 
our opinion, the provision of clause (2) of section 29, which enables the 
Commissioner to impose conditions when he grants sanction to alienation of 
endowed property, is perfectly reasonable and to that no exception can be taken. 


The provision of section 30 (2) appears to us to be somewhat obscure. Clause 
(1) of the section enables a trustee to incur expenditure out of the funds in his 
charge after making adequate provision for the purposes referred to in section! 70 (2), 
or making arrangements for the health, safety and convenience of disciples, pilgrims, 
etc. Clause (2), however, says that in incurring expenditure under clause (1), 
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the trustee shall be guided by such general or special instruction as the Commissioner 
or the Area Committee might give in that connection. If the trustee is to be 
guided but not fettered by such directions, possibly no objection can be taken to 
tbis clause ; but if he is bound to carry out such instructions, we do think that it 
constitutes an encroachment on his right. Under the law, as it stands, the Mahant 
has large powers of disposal over the surplus income and the only restriction is. 
that he cannot spend anything out of it for his personal use unconnected with the 
dignity of his office. But as the purposes specified in sub-clauses (a) and (b) of 
section 3o (1) are beneficial to the institution, there seems to be no reason why the 
authority vested in the Mahant to spend the surplus income for such purposes. 
should be taken away frem him and he should be compelled to act in such matters 
under the instructions of t 1e Government officers. We think that this is an unreason- 
able restriction on the Mahant’s right of property which is blended with his office. 


The same reason applies in our opinion to section 31 of the Act, the meaning 
of which also is far from clear. If after making adequate provision for the purposes 
referred to in section 70 (2) and for the arrangements mentioned in section go (2) 
there is still a surplus left with the trustee, section 31 enables him to spend it for the 
purposes specified in section 59 (1) with the previous sanction of the Deputy Com- 
missioner. One of the purposes mentioned in section 59 (1) is the propagation of 
the religious tenets of the institution, and it is not understood why sanction of the 
Deputy Commissioner should be necessary for spending the surplus income for the 
propagation of the religious tenets of the order which is one of the primary duties 
of a Mahant to discharge. The next thing that strikes one is, whether sanction is 
necessary if the trustee wants to spend the money for purposes other than those 
specified in section 59 (1) ? If the answer is in the negative, the whole object of 
the section becomes meaningless. If, on the other hand, the implication of the 
section is that the surplus can be spent only for the purposes specified in section 59 (1) 
and that too with the permission of the Deputy Commissioner, it undoubtedly 
places a burdensome restriction upon the property rights of the Mahant which are 
sanctioned by usage and which would have the effect of impairing his dignity and 
efficiency as the head of the institution. We think that sections 30 (2) and 31 have 
been rightly held to be invalid by the High Court. ' 


Sections 39 and 42, as said already, are not applicable to maths and hence 
can be left out of consideration. Section 53 has been condemned by the High 
Court merely on the ground that the Court has ample jurisdiction to provide for 
the contingencies that this section is intended to meet. But that surely cannot 
prevent a competent legislature from legislating on the topic, provided it can do. 
so without violating any of the fundamental rights guaranteed by the Constitution. 
We are unable to agree with the High Court on this point. There seems to be 
nothing wrong or unreasonable in section 54 of the Act which provides for fixing. 
the standard scale of expenditure. The proposals for this purpose would have to 
be submitted by the trustee ; they are then to be published and suggestions invited 
from persons having interest in the amendment. The Commissioner is to scrutinise 
the original Propera and the suggestions received and if in his opinion a modifi- 
cation of the scale is necessary, he has to submit a report to the Government, whose 
decision will be final. This we consider to be quite a reasonable and salutary 
provision. 


Section 55 deals with a Mahant’s power over “‘ Pathakanikas”’ vor personal 

. Ordinarily a Mahant has absolute power of disposal over such gifts, though 
if he dies without making any disposition, it is reckoned as the property of the 
math and goes to the succeeding Mahant. The first clause of section 55 lays down 
that such “ Pathakanikas ” shall be spent only for the purposes of the math. This 
is an unwarranted restriction on the property right of the Mahant. It may be that 
according to customs prevailing in a particular institution, such personal gifts are 
regarded. as gifts to the institution itself and the Mahant receives them only as the 
representative of the institution ; but the general rule is otherwise. As section 
55 (1) does not say that this rule will apply only when there is a custom of that 
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nature in a particular institution, we must say that the provision in this unrestricted 
form is an unreasonable encroachment upon the fundamental right of the Mahant. 
The same objection can be raised against clause (2) of the section ; for if the “ Patha-- 
.kamkas” constitute the property of a Mahant, there is no justification for compelling 
him to keep accounts of the receipts and expenditure of such personal gifts. As 
said already, if the Mahant dies without disposing of these personal gifts, they may 
form part of the assets of the math, but that is no reason for restricting the powers 
of the Mahant over these gifts so long as he is alive. 


Section 56 has been rightly invalidated by the High Court. It makes provision 
of an extremely drastic character. Power has been given to the Commissioner 
to require the trustee to appoint a manager for administration of the secular affairs. 
of the institution and in case of default, the Commissioner can make the appoint- 
ment himself. The manager thus appointed though nominally a servant of the 
trustee, has practically to do everything according to the directions of the Commis- 
sioner and his subordinates. It is to be noted that this power can be exercised at 
the mere option of the Commissioner without any justifying necessity whatsoever 
and no pre-requisites like mismanagement of property or maladministration of 
trust funds are necessary to enable the trustee to exercise such drastic power. It is 
true that the section contemplates the appointment of a manager for administration 
of the secular affairs of this institution. But no rigid demarcation could be made 
as we have already said between the spiritual duties of the Mahant and his personal 
interest in the trust property. The effect of the section really is that the Commis- 
sioner is at liberty at any moment he chooses to deprive the Mahant of his right to 
administer the trust property even if there is no negligence or maladministration 
on his part. Such restriction would be opposed to the provision of Article 26 (d) 
of the Constitution. It would cripple his authority as Mahant altogether and reduce 
his position to that of an ordinary priest or paid servant. 


We find nothing wrong in section 58 of the Act which relates to the framing 
of the scheme by the Deputy Commissioner. It is true that it is a Government ' 
officer and not the Court who is given the power to settle the scheme, but we think 
that ample safeguards have been provided in the Act to rectify any error or unjust 
decision made by the Deputy Commissioner. Section 61 provides for an appeal 
to the Commissioner against the order of the Deputy Commissioner and there is 
a right of suit given to a party who is aggrieved by the order of the Commissioner- 
with a further right of appeal to the High Court. 


The objection urged against the provision of clause (3) (b) of section 58, does. 
not appear to us to be of much substance. The executive officer mentioned in 
that clause could be nothing else but a manager of the properties of the math, 
and he cannot possibly be empowered to exercise the functions of the Matadhi- 
pati himself. In any event, the trustee would have his remedy against such order- 
of the Deputy Commissioner by way of appeal to the Commissioner and also by 
way of suit as laid down in sections 61 and 62. Section 59 simply provides a scheme 
for the application of the ‘ cypres’ doctrine in case the object of the trust fails either 
from the inception or by reason of subsequent events. Here again the. only- 
complaint that is raised is, that such order could be made by the Deputy Commis- 
sioner. We think that this objection has not much substance. In the first place, 
the various objects on which the trust funds could be spent are laid down in the 
section itself and the jurisdiction of the Deputy Commissioner is only to make a 
choice out of the several heads. Further an appeal has been ‘provided from an order 
of the Deputy Commissioner under this section to the Commissioner. We, therefore,. 
cannot agree with the High Court that sections 58 and 59 of the Act are invalid. 


Chapter VI of the Act, which contains sections 63 to 69, relates to notification. 
of religious institutions. The provisions are extremely drastic in their character 
and the worst feature of it is’ that no access is allowed to the Court to set aside an 
order of notification. The Advocate-General for Madras’ frankly stated that he- 
could not support the legality of these provisions. We hold, therefore, in agreement 
with High Court that these sections should be held to be void.. ; 
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Section 70 relates to the budget of religious institutions. Objection has been 
taken only to clause (3) which empowers the Commissioner and the Area Com- , 
mittee to make any additions to or alterations in the budget as they deem fit. A 
budget is indispensable in all public institutions and we do not think that it is per se - 
unreasonable to provide for the budget of a religious institution being prepared 
under the-supervision of the Commissioner or the Area Committee. It is to be- 
noted that if the order is made by an Area Committee under clause (3), clause (4) 
provides an appeal against it to the Deputy Commissioner. 


‘Section 89 provides for penalties for refusal by the trustee to comply with the 
provisions of the Act. If the objectionable portions of the Act are eliminated, 
the portion that remains will be perfectly valid and for violation of these valid 
provisions, penalties can legitimately be provided. Section 99 vests an over all 
revisional power in the Government. This, in our opinion, is beneficial to the 
trustee, for he will have an opportunity to approach the Government in case of any 
irregularity, error or omission made by the Commissioner or any other subordinate 
officer. 


The only other point that requires consideration is the constitutional validity 
of section 76 of the Act which runs as follows : 

“46, (1) In respect of the services rendered by the Government and their officers, every reli- 
gious institution shall, from the income derived by it, pay to the Government annually such contri- 
bution not exceeding five per centum of its income as may be prescribed. 

(2) Every religious institution, the annual income of which, for the fasli year immediately 
P as calculated for the purposes of the levy of contribution under sub-section (1), is not less 
than one thousand rupees, shal pay to the Government arfnually, for meeting the cost of auditing 
its accounts, such further sum not exceeding one and a half per centum of its income as the Com- ` 
missioner may determine. 

: (3) The annual payments referred to in sub-sections (1) and (2) shall be made, notwithstanding 
anything to the contrary contained in any scheme settled or deemed to be settled under this Act for 
‘the religious institution concerned. 

(4) The Government shall pay the salaries, allowances, pensions and other beneficial _remune- 
ation of the Commissioner, Deputy Commissioners, Assistant Commismoners and other officers and 
‘servants (other than executive officers of religious institutions) emploved for the purposes of this 
Act and the other expenses incurred for euch purposes, including the expenses of Area Committee- 
-and the cost of auditing the accounts of religious institutions.” 

Thus the section authorities the levy of an annual contribution on all religious 
institutions, the maximum of which is fixed at 5% of the income derived by them. 
The Government is to frame rules for the purposes of fixing rates within the permis- 
sible maximums and the section expressly states that the levy is in respect of the 
services rendered by the Government and its officers. The validity of the provision 
has been attacked on a two-fold ground : the first is, that the contribution is really 
sa tax and as such it was beyond the legislative competence of the State Legislature 
to enact such provision. The other is, that the contribution being a tax or imposi- 
tion, the proceeds of which are specifically appropriated for the maintenance ofa 
particular religion or religious denomination, 1t comes within the mischief of Article 
‘27 of the Constitution and is hence void. 


So far as the first ground is concerned, it is not disputed that the legislation 
in the present case is covered by Entries 10 and 28 of List III in Schedule VII of 
the Constitution. If the contribution payable under section 76 of the Act is a 
“¢ fee’, it may come under Entry 47 of the Concurrent List which deals with “‘ fees ” 
-in respect of any of the matters included in that list. On the other hand, if it is 
.a tax, as this particular tax has not been provided for in any specific entry in any 
of the three lists, it could come only under Entry 97 of List I or Article 248 (1) 
-of the Constitution and in either view the Union Legislature alone would be compe- 
tent to legislate upon it. On behalf of the appellant, the contention raised is that 
the contribution levied is a fee and not a tax and the learned Attorney-General, 
who appeared for the Union of India as intervener in this as well as in the other 
connected appeals, made a strenuous attempt to support this position. The point 
is certainly not free from doubt-and requires careful consideration. 
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The learned Attorney-General has argued in the first place that our Con- 
‘stitution makes a clear distinction between taxes and fees, It is true, as he has 
pointed out, that there are a number of entries in List I of the Seventh Schedule 
-which relate to taxes and duties of various sorts ; whereas the last entry, namely, 
Entry 96 speaks of “ fees ” in respect`of anv of the matters dealt with in the list. 
Exactly the same is with regard to Entries 46 to 62 in List II all of which relate to 
taxes and here again the last entry deals only with ‘fees’ leviable in respect of the 
‘different matters specified in the List. It appears that Articles 110 and 119 of the 
Constitution which deal with “ Money Bills” lay down expressly that a bill will not 
‘be deemed to be a “ Money Bill” by reason only that it provides for the imposi- 
tion of fines . . . . or for the demand or payment of fees for licences or fe¢s 
for services rendered, whereas a bill dealing with imposition or regulation of a tax 
will always be a Money Bill. Article 277 also mentions taxes, cesses and fees sepa- 
‘rately. it is not clear, however, whether the word “ tax ” as used in Article 265 
‘has not been used in the wider sense as including all other impositions like cesses 
„and fees ; and that at least seems to be the implication of clause 28 of Article 366 
which defines taxation as including the imposition of any tax or impost, whether 
‘general, local or special. It seems to us that though levying of fees is only a parti- 
‘cular form of the exercise of the taxing power of the State, our Constitution has 
placed fees under a separate category for purposes of legislation and at the end of 
‘each one of the three legislative lists, it has given a power to the particular legis- 
‘lature to legislate on the imposition of fees in respect to every one of the items dealt 
«with in the list itself. Some idea as to what fees are may be gathered from clause (2) 
‘of Articles r10 and 119 referred to above which speak of fees for licences and for 
-services rendered. The question for our consideration really is, what are the indicia 
-or special characteristics that distinguish a fee from a tax proper ? On this point 
“we have been referred to several authorities by the learned counsel appearing for 
the different parties including opinions expressed by writers of recognised treatises 
-on public finance. 

A neat definition of what “‘ tax” means has been given by Latham, C.J. of the 
“High Court of Australia in Matthews v. Chicory Marketing Board’. “ A tax ”, accord- 
ing to the learned Chief Justice, “ is a compulsory exaction of money by public 
-authority for public purposes enforceable by law and is not payment for services 
wendered”’, ‘This definition brings out, in our opinion, the essential characteristics 
of a tax as distinguished from other forms of imposition which, iri a general sense, 
.are included within it. It is said that the essence of taxation is compulsion, that is 
‘to say, it is imposed under statutory power without the tax-payer’s consent and the 
‘payment is enforced by law*. The second characteristic of tax is that it is an 
‘imposition made for public purpose without reference to any special benefit to be 
conferred on the payer of the tax. This is expressed by saying that the levy of tax 
is for the p ses of general revenue, which when collected forms part of the public 
‘revenues of the State. As the object of a tax is not to confer any special benefit 
upon any particular individual, there is, as it is said, no element of quid pro quo 
‘between the tax-payer and the public authority’. Another feature of taxation is 
that as it is a part of the common burden, the quantum of imposition upon the tax- 
-payer depends generally upon his capacity to pay. 

Coming now to fees, a ‘fee’ is generally defined to be a charge for a special 
‘service rendered to individuals by some governmental agency. The amount of 
fee levied is supposed to be based on the expenses incurred by the Government 
in rendering the service, though in many cases the costs are arbitrarily assessed. 
‘Ordinarily, the fees are uniform and no account is taken of the varying abilities 
-of different recipients to pay. These are undoubtedly some of the Saab charac- 
‘teristics, but as there may be various kinds of fees, it is not possible to formulate 
.a definition that would be applicableTto all cases. 





1. 60 C.L.R. 263, 276. 3. See Findlay Shirras on Science of Publie . 
2. Vide Lower Mainland Dairy v. Crystal Dairy, Finance, Vol. I, p. 203. F 
„Lid, L.Rs 1933 A.C, 168. 4. Vide Lutz on Public Finance, p. 215. 
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As regards the distinction, between a tax and a fee, it is argued in the first 
place on behalf of the respondent that a fee is something voluntary which a person 
has got to pay if he wan certain services from the Government ; but there is no- 
obligation on his part to seek such services and if he does not want the services, 
he can avoid the obligation. The example given is of a licence-fee. If a man 
wants a licence that is entirely his own choice and then only he has to pay the fees, 
but not otherwise. We think that a careful examination will reveal that the element 
of compulsion or coerciveness is present in all kinds of imposition, though in different 
degrees and that it is not totally absent in fees. This, therefore, cannot be made 
the sole or even a material criterion for distinguishing a tax from fees. It is difficult, 
we think, to conceive of a tax except, it be something like a poll tax, the incidence 
of which falls on all persons within a State. The house-tax has to be paid only by 
those who own houses, the land-tax by those who possess lands, municipal taxes or 
rates will fall on those who have properties within a municipality. Persons, who 
do not have houses, lands or properties within municipalities, would not have to pay 
these taxes, but nevertheless these impositions come within the category of taxes. 
and nobody can say that it is a choice of these people to own lands or houses or 
specified kinds of properties, so that there is no compulsion on them to pay taxes at all. 
Compulsion lies in the fact that payment is enforceable by law against a man in 
spite of his unwillingness or want of consent ; and this element is present in taxes. 
as well as in fees. Of course, in some cases whether a man would come within the 
category of a service receiver may be a matter of his choice, but that by itself would 
not consctute a major test which can be taken as the criterion of this species of” 
imposition. The distinction between a tax and a fee lies primarily in the fact that 
a tax is levied as a part of a common burden, while a fee is a payment for a special. 
benefit or privilege. Fees confer a special capacity, although the special advantage, 
as for example in the case of registration fees for documents or marriage licencts, 
is secondary to the primary motive of regulation in the public interest?. Public. 
interest seems to be at the basis of all impositions, but in a fee it is some special 
benefit which the individual receives. As Seligman says, it is the special benefit 
accruing to the individual which is the reason for payment in the case of fees ; in the 
case of a tax, the particular advantage if it exists at all is an incidental result of State 
action ê, 

If, as we hold, a fee is regarded as a sort of return or consideration for services. 
rendered, it is absolutely necessary that the levy of fees should, on the face of the. 
legislative provision, be co-related to the enses incurred by Government in 
rendering the services. As indicated in Article 110 of the Constitution, ordinarily. 
there are two classes of cases where Government imposes ‘fees’? upon persons. 
In the first class of cases, Government simply grants a permission or privilege 
to a person to do something, which otherwise that person would not be compe- 
tent to do and extracts fees either heavy or moderate from that person in return 
for the privilege that is conferred. A most common illustration of this type of 
cases is furnished by the licence fees for motor vehicles. Here the costs incurred 
by the Government in maintaining an office or bureau for the granting of licences 
may be very small and the amount of imposition that is levied is based -really not. 
upon the costs incurred by the Government but upon the benefit that the individual. 
receives. In such cases, according to all the writers on public finance, the tax 
element is predominant®, and if the money paid by licence-holders goes for the 
upkeep of roads and other matters of general public utility, the licence-fee cannot 
but be regarded as a tax. 


In the other class of cases, the Government does some positive work for the- 
benefit of persons and the money is taken as the return for the work done or services 
rendered. If the money thus paid is set apart and appropriated specifically for- 
the performance of such work and is not merged in the public revenues for the- 
‘a el a NOS OO — ee 
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benefit of the general public, it could be counted as fees and not a tax. There 1s 
really no generic difference between the tax and fees and as said by Seligman, the 
taxing power of a State may manifest itself in three different forms known respectively 
as special assessments, fees and taxes}. 


Our Constitution has, for legislative purposes, made a distinction between 
a tax and a fee and while there are various entries in the legislative lists with regard 
to various forms of taxes, there is an entry at the end of each one of the three lists 
as regards fees which could be levied in respect of any of the matters that is included 
in it. The implication seems to be that fees have special reference to governmental 
action undertaken in respect to any of these matters. ` 


Section 76 of the Madras Act speaks definitely of the contribution being levied 
in respect to the services rendered by the government ; so far it has the appearance 
of fees. It is true that religious institutions do not want these services to be rendered 
to them and it may be that they do not consider the State interference to be a benefit 
at all. We agree, however, with the learned Attorney-General that in the present- 
day concept of a State, it cannot be said that services could be rendered by the 
State only at the request of those who require these services. Ifin the larger interest 
of the public, a State considers it desirable that some special service should be done 
for certain people, the people must accept these services, whether willing or not*. 
It may be noticed, however, that the contribution that has been levied under section 
76 of the Act has been made to depend upon the capacity of the payer and not 
upon the quantum of benefit that is supposed to be conferred on any particular 
religious institution. Further the institutions which come under the lower income 
group and have income less than Rs. 1,000 annually, are excluded from the liability 
to pay the additional charges under clause (2) of the section. These are undoubt- 
edly some of the characteristics of a ‘tax’ and the imposition bears a close analogy to 
income-tax. But the material fact which negatives the theory of fees in the present 
case is that the money raised by levy of the contribution is not ear-marked or specified 
for defraying the oo that the Government has to incur in performing the 
` services. All the collections go to the Consolidated Fund of the State and all the 
expenses have to be met not out of these collections but out of the general revenues 
by a proper method of appropriation as is done in case of other Government expenses. 
That in itself might not be conclusive, but in this case there is total absence of any 
co-relation between the expenses incurred by the Government and the amount 
raised by contribution under the provision of section 76 and in these circumstances 
the theory of a return or counter-payment or quid pro quo cannot have any possible 
application to this case. In our opinion, therefore, the High Court was right in 
holding that the contribution levied under section 76 is a tax and not a fee and 
consequently it was beyond the power of the State Legislature to enact this provi- 
sion. 


In view of our decision on this point, the other ground hardly requires consi- 
deration. We will indicate, however, very briefly our opinion on the second 
point raised. The first contention, which has been raised by Mr. Nambiar in 
reference to Article 27 of the Constitution is, that the word “ taxes ”, as used therein, 
is not confined to taxes proper but is inclusive of all other impositions like cesses, fees, 
etc. We do not think it necessary to decide this point in the present case, for in 
our opinion on the facts of the present case, the imposition, although it is a tax, 
does not come within the purview of the latter part of the Article at all. What 
is forbidden by the Article is the specific appropriation of the proceeds of any tax 
in payment of expenses for the promotion or maintenance of any particular religion 
or religious denomination. The reason underlying this provision is obvidus. Ours 
being a secular State and there being freedom of religion guaranteed by the Consti- 
tution, both to individuals and to groups, it is against the policy of the Constitution 
to pay out of public funds any money for the promotion or maintenance of any 
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particular religion or religious denomination. But the object of the contribution 
under section 76 of the Madras Act is not the fostering or preservation of the Hindu 
religion or any denomination within it. The purpose is to see that religious trusts 
and institutions, wherever they exist, are properly administered. It is a secular 
administration of the religious institutions that the legislature seeks to control and 
the object, as enunciated in the Act, is to ensure that the endowments attached to 
the religious institutions are properly administered and their income is duly appro- 
priated for the purposes for which they were founded or exist. There is no question 
of favouring any particular religion or religious denomination in such cases. In 
our opinion, Article 27 of the Constitution is not attracted to the facts of the present 
case. The result, therefore, is that in our opinion sections 21, 30 (2), 31, 55, 56 and 
63 to 6g are the only sections which should be declared invalid as conflicting ‘with 
the fundamental rights of the respondent as Matadhipathi of the math in question 
and section 76 (1) is void as beyond the legislative-competence of the Madras State 
Legislature. The rest of the Act is to be regarded as valid. The decision of the 
High Court will be modified to this extent, but as the judgment of the High Court 
is affirmed on its merits, the appeal will stand dismissed with costs to the respondent. 


Agent for Appellant : R. H Dhebar. 
G.R./K.S. 
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——— Appeal dismissed. 

[THE SUPREME COURT OF INDIA] 
[Criminal Appellate Jurisdiction.] à 

PRESENT :—MerurcHanp Mauajan, Chief Justice, B. K. MUKHERJEA, S. R. 


Das, Vivian Bosz AND GHULAM, > JJ- ” 
Yusuf Abdul Aziz ` .. Appellant* 

v. 
The State of Bombay and another .. Respondents. 


Constitution of India-(1950), Articles 14 and 15—If contravened by section 497 of the Penal Code (XLV of 
1860) as discriminating on grounds only of sex. A 5 

Section 497 of the Indian Penal Code does not contravene Articles 14 and 15 of the Constitution. 
According to clause (9) of Article 15 “ Nothing in this Article shall prevent the State from making 
any special provision for women.” e last sentence in section 497 of the Indian Penal Code pro- 
viding that “the wife shall not be punishable as an abettor’”’ is a special provision made for 
women and is therefore saved by clause (3) of Article 15. 


It cannot be said that a provision which prohibits punishment is tantamount to a licence to 
commit the offence of which punishment has been prohibited, 


Article 14 is general and must be read with the other provisions which set out the ambit of funda- 
mental rights. Sex is a sound classification and although there can be no discrimination in general 
on that ground, the Constitution itself provides for special provisions in the case of women and 
children. The two Articles read together validate the impugned clause in section 497 of the Indian 
Penal Code: — 

- Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order, dated the 26th June, 1951, of the High Court of Judicature at Bombay 
(Chagla, C.J. and Gajendragadkar, J.) in Criminal Application No. 345 of 1951 

A. A. Peerbhoy, Jindra Lal and I. N. Shroff, Advocates for Appellant. 


M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor-General 
for India (Poras A. Mehta, Advocate, with them) for Respondent No. 1. 


J. B. Dadachanji and Rajinder Narain, Advocates for Respondent No. 2. 
The Judgment of the Court was delivered by ' 


Bose, 7.—The question in this case is whether section 497 of the Indian Penal 
Code contravenes Articles 14 and 15 of the Constitution. 


The appellant is being prosecuted for adultery under section 497 of the Indian 
Penal Code, As soon as the complaint was filed he applied to the High Court of 
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Bombay to determine the constitutional question mentioned above under Article 
228 of the Constitution. The High Court decided against him but granted him a 
certificate under Articles 132 (1) and 134 (1) (c). S 


Under section 497 the offence of adultery can only be omnei by a man 
but in the absence of any provision fo the contrary the woman would be punishable 
as an abettor. The last sentence in section 497 prohibits this. It runs— 


Th such case the wife shall not be punishable as an abettor.” It is said that this offends Articles 
14 and 15. 4 

The portion of Article 15 on which the appellant relies is this : 

“ The State shall not discriminate against any citizen on grounds only of .......4. zex.” 

But what he overlooks is that that is subject to clause (3) which runs— 

“ Nothing in this Article shall prevent the State from making any special provision for women.. . . .?* 

The provision complained of is a special provision and it is made for women, 
therefore it is saved by clause (3). 


It was argued that clause (3) should be confined to provisions which are bene- 
ficial to women and cannot be used to give them a licence tp commit and abet 
crimes. We are unable to read any such restriction into the clause ; nor are we 
able to agree that a provision which prohibits punishment is tantamount to a licence 
to commit the offence of which punishment has been prohibited. 

Article 14 is general and must be read with the other provisions which set out 
the ambit of fundamental rights. Sex is a sound classification and although there 
can be no discrimination in general on that ground, the Constitution itself provides 
for special provisions in the case of women and children. The two Articles read 
together validate the impugned clause in section 497 of the Indian Penal Code. 


The appellant is not a citizen of India. It was argued that he could not invoke 
Articles 14 and 15 for that reason. The High Court held otherwise. It is not 
necessary for us to decide this question in view of our decision on the other issue. 

The appeal is dismissed. 

Agent for Respondent : R. H. Dhebar. , 

G.R./K.S. — Appeal dismissed. 
[THE SUPREME COURT OF INDIA] 

[Civil Appellate Jurisdiction.] 

PRESENT): —MEHRCHAND MAHAJAN, Chief Justice, B. K. MUKHERJEA, S.R. Das, 
Vivian Bose AND GHuLAM Hasan, JJ. 

V. M. Syed Mohammad & Company and another .. Appellants* 
v. ' 
The State of Andhra .. Respondent. 


The State of Madras 7 ) 
The State of Travancore-Cochin s 
The State of Mysore H 
The State of Bihar j 


ET assed Gensral Sales Tax Act (IX of 1939) and the Turnover and Assessment Rules—Constitutional 


E 


. 


Interveners. 


Entry 48 in List II of the Seventh Schedule to the Government of India Act, 1935, on a proper 
construction was wide enough to cover a law imposing tax on the purchaser of goods as well and the 
Constituent Assembly in Entry 54 of List II in the Seventh Schedule to the Constitution accepted this 
liberal construction of the corresponding Entry 48 and expressed in clearer language what was 
implied in that corresponding entry. 

The intention of the Constituent Assembly as expressed in Entry 54 in List II of the Seventh 
Schedule to the Constitution cannot be a guide for ascertaining the intention of a totally different 

— eee 
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body, namely, the British Parliament in enacting Entry 48 in List II of the Seventh Schedule to ‘the 
Government of India Act, 1935. 

The provincial Legislature had power to enact the Madras General Sales Tax Act (1939) imposing 
a tax on purchasers. 

There is a strong presumption in favour of legislative classification and it is for those who challenge 
it as unconstitutional to allege and prove beyond all doubttthat the Legislation arbitrarily discriminates 
between different persons similarly situated. Purchasers of other commodities cannot be said to be 
similarly situated as purchasers of hides and skins in the circumstances of the case. 


Rule 16 (5) of the Turnover and Assessment Rules is repugnant to section cect the Sales 
Tax Act. That sub-rule however affects only unlicensed dealers and licensed ers are not, 
» affected by that sub-rule. : 


The sub-rule is clearly severable and cannot affect the validity of the rules which may otherwise 
be within the ambit of the Act. 
+ (1952) 2 M.L.J. 598, affirmed. 
(Appeals under Article 132 of the Constitution of India from the Judgment 
and Order dated the 29th August, 1952, of the High Court of Judicature at Madras, 
in Writ Petitions Nos. 21 and 41 of 1952)t. 


K. V. Venkatasubramania Iyer, Senior Advocate (A. N. Rangaswami and M. S. K. 
Aiyangar, Advocates with him) for Appellant. 


M. Seshachalapathi, Advocate, for Respondent (the State of Andhra). 


V. K. T. Chari, Advocate-General of Madras (V. V. Raghavan, Advocate with 
him) for the State of Madras. 


T. R. Balakrishna Aiyar and Sardar Bahadur, Advocates for the State of Travan- 
core-Cochin., 


Nittoor Sreenivasa Rao, Advocate-General of Mysore (Porus A. Mehta, Advocate 
with him) for the State of Mysore. 


Lal Narayan Sinha, Senior Advocate (B. K. P. Sinha, Advocate with him) for 
the State of Bihar. 


The Judgment of the Court was delivered by 


Das, 7.—These two appeals arise out of W.P. Nos. 21 and 41 of 19532, filed 
in the High Court of Judicature at Madras under Article 226 questioning the 
validity of the Madras General Sales Tax Act (IX of 1939) and of the Turnover 
and Assessment Rules framed under that Act. 


The petitioners are tanners carrying on business in Eluru, West Godavari 
District, which is now part of the newly created State of Andhra., They make 
large purchases of untanned hides and skins and after tanning them in their 
tanneries they export the tanned hides and skins or sell the same to local 
purchasers. In the High Court the appellants impugned the Act and the Rules 
on the following grounds :— 


(a) The Provincial Legislature had no power under the Government of India 
Act of 1935 to enact a} .w imposing a tax on purchasers ; 


(b) The liabilit. to pay tax on sales is thrown on the purchaser not by the 
statute but by the rules. This is an unconstitutional delegation by the Legislature 
of its functions to the executive and the imposition of the tax is accordingly illegal ; 


(c) The Act has become void under Article 14 of the Constitution, as it singles 
out for taxation purchasers in some trades and is, therefore, discriminatory ; and 


(d) The rules framed under the Act are inconsistent with the provisions enacted 
in the body of the Act and are void. 
The High Court repelled each of the aforesaid grounds except that under item (d) 
it held that rule 16 (5) was ultra vires in that it offended against section 5 (vi) of 
the Act and dismissed their applications. Hence the present appeals by the appel- 
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dants under the certificate granted by the High Court that it was a fit case for appeal 
to this Court. 


Learned Advocate ap ing in support of these appeals has not pressed the 
‘objection under item (b) but has ciated on the remaining grounds of objection. 
In our opinion the decisions of the High Court on those grounds are substantially 
well-founded and correct. On the question of legislative competency the learned 
Advocate drew our attention to Entry 54 in List II of the Seventh Schedule to the 
Constitution of India and argued that this entry clearly indicated that Entry 48 
in List II of the Seventh Schedule to the Government of India Act, 1935, under 
which the impugned Act was passed, was much narrower in its scope and could 
not be read as authorising the making of a law with respect to taxes on the purchase 
efgoods. This argument appears to us to be fallacious, for the intention of the 
‘Constituent Assembly as expressed in Entry 54 in List II of the Seventh Schedule 
to the Constitution cannot be a guide for ascertaining the intention of a totally 
different body, namely, the British Parliament, in enacting Entry 48 in List II of 
the Seventh Schedule to the Government of India Act, 1935. Further, we agree 
with the High Court that Entry 48 in List II of the Seventh Schedule to the Govern- 
ment of India Act, on a proper construction, was wide enough to cover a law impos- 
ing tax on the purchaser of goods as well, and that the Constituent Assembly in 
Entry 54 of List II in the Seventh Schedule to the Constitution accepted this liberal 
construction of the corresponding Entry 48 and expressed in clearer language what 
was implicit in that corresponding entry. 


The next point urged by the learned Advocate was founded on Article 14 
of the Constitution. The appellants’ grievance is that the impugned Act singles 
‘Out for taxing purchasers of certain specified commodities only but leaves out 
purchasers of al other commodities. The principle underlying the equal protec- 
tion clause of the Constitution has been dealt with and explained-in Chiranjitlal 
Chowdhury v. The Union of India1, and several subsequent cases and need not be 
reiterated. It is well settled that the guarantee of equal protection of laws does 
not require that the same law should be made applicable to all persons. Article 
14, it has been said, does not forbid classification for legislative purposes, provided 
‘that such classification is based on some differentia having a reasonable relation 
to the object and purpose of the law in question. As pointed out by the majority 
of the Bench which decided Chiranjitlal Chowdhury’s caset, there is a strong presump- 
tion in favour of the validity of legislative classification and it is for those who chal- 
lenge it as unconstitutional to allege and prove beyond all doubt that the legisla- 
tion arbitrarily discriminates between different persons similarly circumstanced. 
There is no material on the record before us to suggest that the purchasers of other 
commodities are similarly situated as the purchasers of hides and skins. The majo- 
rity decision in Chiranjitlal Chowdhury’s case1, clearly applies to the case before us 
and there is no getting away from the position that the appellants before us have 
not discharged the burden of proof that, according to the majority decision, was 
upon them to do. 


Lastly, the learned Advocate urges that rule 16 (5) clearly contravenes the 
provisions of section 5 E of the Act. This sub-rule has been held to þe ultra vires 
‘by the High Court and, indeed, the learned Advocate-General of Madras did not 
in the High Court, as before us, dispute that rule 16 (5) was repugnant to section 
5 (vi). That sub-rule, however, affects only unlicensed dealers and the appellants 
who are admittedly licensed dealers are not affected by that sub-rule. Further, 
it has not been suggested before us that the appellants were ever called upon to 
pay any tax on purchase of hides or skins in respect of which tax had been previously 
paid by some prior purchasers. That sub-rule is clearly severable and cannot affect 
the validity of the rules which may otherwise be within the ambit of the Act. 
Our attention has not been drawn to any other infirmity in the rules. 
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In the premises there is no substance in these appeals which must, therefore, 
be dismissed with costs. : 
Agent for Respondent : R. H. Dhebar. 


Agent for Interveners : R. H. Dhebar for the States of Madras, Mysore and! 
Bihar. _ 
G.R. [K.S nin Appeal dismissed.. 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 


Present :—B.§K. Muxarra, Vivian Bose, GHutam Hasan and T. L.. 
VENKATARAMA AYYAR, JJ. 


Sri Sri Sri Kishore Chandra Singh Deo .. Appellant* 
v. 
Babu Ganesh Prasad Bhagat and others .. Respondents. 


Registration Act (XVI of 1908), sections 32 and 33—Scope and applicabilityp—* Resides ’’—-Meaning. 

The substance of the isions of sections 32 and 33 of the Registration Act is that a document: 
must be presented for registration either by a party to ıt or his legal representative or assign or by 
his agent holding a power-of-attorney executed and authenticated in accordance with section 33° 
of the Act. Where a document is presented for registration by a person other than a party to it or 
his legal representative or assign or by a person who is not an agent duly authorized in the manner 
prescribed in section 33, such presentation is wholly inoperative, and the registration of such a docu-- 
ment is void. 

The expression “ resides ” as used in section 33 is not defined in the statute, but there is no reason: 
for assuming that it contemplates only permanent residence and excludes temporary residence. Whe- 
ther the stay was of a-casual nature, or whether it amounted to residence must depend on all the- 
circumstances proved, and is essentially a question of fact. The fact that the house did not belong 
to the person registering a deed is not material for the purpose ; because residence only connotes 
that a person eats, drinks and sleeps at that place, and not that he owns it. Where the executant 
describes himself in the document as residing at the place and the endorsement of the Registrar was 
that he visited and gyamined the executant ‘at his residence” it can be found that he resided with- 
in jurisdiction = 

Section 32 would apply only if a power-of-attorney is presented for registration, and not whem. 
it is produced merely for authentication, in which case the only requirements that have to be com- 

lied with are those set out in section 33. Where the endorsements of the Registrar showed that the 
pee examined the principal at his residence and satisfied himself that he had executed it volun- 

rily and that he authenticated under section 33 expressly the document cannot be said to be in- 
operative on the ground that it was presented to the Registrar by a person who was not authorised to 
present it. + 


Even if that had been a A aaa tor registration and that was unauthorised, that does not 
detract from the validity of the subsequent authentication before the Registrar, which was an inde- 
pendent act complete in itself and valid under section 33. ` 


Whether the Registrar was nght in his conclusion that the applicant was suffering from bodily- 
infirmity is not a matter, which can be gone into in a court of law. It is a matter eeclusively with- 
in his jurisdiction, and any error which he might have committed would not affect his jurisdiction 
to register the document. 


A decision of the Registrar that an applicant was suffering from bodily infirmity for the purposes. 
of section 33 (1), proviso, clause (1), relates to a mere matter of procedure not affecting his jurisdiction 
and even 1f erroneous, would not affect the validity of the registration. 


Appeal from the Judgment and Decree, dated the 22nd December, 1942, of the 
High Court of Judicature at Patna in First Appeals Nos. to and 11 of 1939 arising 
out of the Judgment and Decree, dated the 23rd November, 1936, of the Court of the- 
Subordinate Judge of Berhampore in Ganjam in Original Suit No. 11 of 1935. 


D. V. Narasinga Rao and M.S. K. Sastri, Advocates for Appellant. 


s L. Chhibber and R. C. Prasad, Advocates, for Respondents Nos. 1 to 4,6 to 9, 
Ir and 12. f 
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The Judgment of the Court was delivered by 


Venkatarama Ayyar, 7.—These appeals arise out of a suit instituted by the res-- 
pondents to enforce a mortgage deed, Exhibit A, dated 5th April, 1923, executed 
by the defendant in favour of one Radha Prasad Bhagat. The subject-matter 
of the mortgage is an estate called the Bodogodo Zemin situated in what was the 
District of Ganjam in the Province of Madras and now comprised in the State of” 
Orissa, and governed by the provisions of the Madras Impartible Estates Act II 
of 1904. The mortgage is for Rs. 1,25,000 and the deed recites that a sum of” 
Rs. 12,500 was advanced to the mortgagor on a promissory note executed on goth 
March, 1923, that the balance of Rs. 1,12,500 was paid to him in cash, and that 
the entire amount was borrowed for meeting the enses of the marriage of his. 
second daughter with the eldest son of the Rajah of Talcher. The marriage, in 
fact, took place on 27th April, 1923. Though the deed recites that Rs. 1,12,500: 
was paid in cash, the case of the plaintiffs is that it was, in fact, paid on 14th April, 
1923, on the authority of the defendant to his manager, one Mr. Henry Tapp after 
the mortgage bond was registered, which was on oth April, 1923. In 1926 
and 1927 the defendant made several payments towards the mortgage, in all aggre- 
ting to Rs. 42,000. The mortgagee died on 18th November, 1933, and thereafter 

legal representatives filed the suit, out of which these appeals arise, for recovery: 
of the balance due under the mortgage by sale of the hypothecated property. 


The defendant resisted the suit on several grounds. He pleaded that the- 
mortgage was supported by consideration only to the extent of Rs. 25,000, and 
that it had become discharged by the payments made in 1926 and 1927. He also- 
contended that the mortgage bond was not duly attested or validly registered, and 
that it was therefore void and unenforceable. 


The Subordinate Judge of Berhampur who heard the suit held that no consi- 
deration passed for the promissory note for Rs. 12,500 dated goth March, 1923, 
Exhibit J, and that it was really a salami ; but that the balance of Rs. 1,12,500 
was paid to Mr. Tapp under the authority of the defendant. He also held that 
the mortgage bond was duly attested and validly registered, and a decree was 
passed in accordance with these findings. 


Both the parties took up the matter in appeal to the High Court of Patna. 
The plaintiffs filed A.S. No. 10 of 1937 claiming that Exhibit J was supported 
by consideration, and the defendant filed A.S. No. 11 of 1937 pleading that the 
alleged payment of Rs. 1,12,500 to Mr. Tapp was unauthorised, and that the 
mortgage bond was void, as it was neither duly attested nor properly registered. 
The High Court concurred with the Subordinate Judge in finding that that 
Rs. 1,12,500 was paid to Mr. Tapp under the authority of the defendant, and 
that the bond was duly attested and registered. But as regards the promissory note, 
Exhibit J, it held differing from the Subordinate Judge that it was also supported 
by consideration. Against this decision, the defendant appeals, and repeats all 
the contentions urged by him in the Courts below. 

On the question of consideration for Exhibit A, it was not disputed before- 
us that the mortgagee paid Rs. 1,12,500 to Mr. Tapp under the receipt, Exhibit 
D, dated 14th April, 1923. The contention was limited to the question whether 
such payment was made under the authority of the defendant. The plaintiffs 
rely on Exhibits C and H-1 as containing that authority. Exhibit G is a letter 
dated gth April, 1923, purporting to be signed by the defendant and addressed to. 
Radha Prasad, and is as follows : 

ee Sir, 

I have sent the registered mo e bond executed by me through Mr. Henry Tapp. You 
will please keep Geers the aforesaid bond and send rupees one lakh, twelve thousand and five- 
hun (1,712,500) through our Dewan, Mr. Henry Tapp. 

This is all. 


Yours, 
(Sd.) K. Ch. S. Deo, 
Zamindar of Bodogodo.’™ 
80 f 
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‘Exhibit H-1 is a telegram sent in the name of the defendant to Radha Prasad on 
14th April, 1923 and runs as follows : 
“Read your wire. Please pay the money to my Dewan or Raja Talcher. 
Kishore Chandra Singh.” 


“This purports to be a reply to a telegram sent by Radha Prasad, a copy of which has 
been marked as Exhibit K, and is as follows :— 
“Shall I pay the balance of Rs. 1,12,500 to your Dewan Mr. Tapp according to your letter 
produced by him ? Wire reply. 
From Radha Prasad Bhagat, Cuttack. 
i 13th April, 1923.” 


The defendant denied that he signed Exhibit C, or that he sent the wire, Exhibit 
H-1. The Subordinate Judge was of the opinion that while the genuineness of 
Exhibit C had not been proved, that of Exhibit H-1 was established beyond doubt. 
The learned Judges of the High Court held that both Exhibits C and H-1 were 
genuine. The appellant disputes the correctness of this finding. 


With reference to Exhibit H-1, the contention is that there is no evidence 
that it was the appellant who sent it. Section 88 of the Evidence Act enacts that 
while the Court may presume that the message delivered to the addressee corres- 
ponds with the message as delivered at the office of transmission, no presumption 
shall be mdde as to the person by whom such message was sent. In this case, there 
is no evidence that it was the defendant who sent Exhibit H-1. On the other 
hand, he has specifically denied it. Exhibit H-1 must therefore be held to be not 
proved, and no finding that the defendant had authorised the payment to Mr. 
Henry Tapp could be based thereon. 


Turning next to Exhibit C, the question is whether it is génuine. The Subordi- 
nate Judge answered it in the negative, while the High Court took a different view. 
‘One of the reasons given by the Subordinate Judge for holding that Exhibit C 
is not genuine is that otherwise there was no need for the telegram, Exhibit H-1, 
authorising Mr. Tapp to receive the money. But this argument, assuming it is 
sound, cannot be maintained consistently with the contention of the appellant 
that he did not send Exhibit H-1, a contention which we have accepted. Another 
‘ground on which the Subordinate Judge based his conclusion was that the signature 
in Exhibit C was dissimilar to the admitted signatures of the defendant. The High 
Court, however, was of the opinion that there was no such dissimilarity. As the 
signatures are not before us, we are unable to say that the finding of either Court 
is more acceptable than that of the other. But conclusions based on mere com- 
parison of handwriting must, at best, be indecisive, and yield to the positive evi- 
dence in the case. P.Ws. 1 and 2 have given evidence that Exhibit C bears the 
signature of the defendant, and there are no sufficient grounds for rejecting it. The 
Subordinate Judge also observed that the statement in Exhibit C that the registered 
bond was sent therewith was a clear indication that it could not have been executed 
on gth April, 1923, as the deed was, in fact, registered on roth April, 1923. But, 
as observed by the learned Judges of the High Court, the, defendant must have 
expected that the document would be registered and delivered on gth April, 1923, 
and in that expectation must have inserted a recital in those terms. When the 
document was produced before the registration office, it was discovered that it was 
insufficiently stamped, and some time was taken up in making up the deficiency, 
and an unexpected delay occurred. The recital in question would seem to indicate, 
if anything, that Exhibit C is genuine rather than otherwise. None of the reasons 
given by the Subordinate Judge for rejecting Exhibit C is convincing: 

The broad probabilities are also in favour of the genuineness of Exhibit C. 
"The evidence is that Mr. Henry nope the Dewan, presented this letter to Radha 
Prasad on 13th April, 1923, after bit A had been registered and asked for pay- 
ment. Radha Prasad wanted an assurance about the genuineness of Exhibit G, 
and thereupon P.Ws. 1 and 2 gave the certificate, Exhibit C-1. The Chief of Hindol, 
who is the brother-in-law of the defendant, and who took a prominent part in 
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‘settling the marriage and arranging the loan was also present on this occasion. 
Exhibit C bears his signature. P.W. 2 deposes that in spite of this, he advised 
the mortgagee to obtain confirmation from the defendant by wire. Then the 
‘original of Exhibit K was sent, and that expressly refers to the letter. The receipt 
‘given by Mr. Tapp, Exhibit D-4, also mentions the letter. Mr. Tapp was the 
manager of the defendant, and he continued in his service for some years after this 
‘transaction. It is difficult to believe that he would have forged an authority and 
used it for obtaining money from Radha Prasad, when it would have been dis- 
‘covered almost at once, and would have exposed him to prosecution. It is even 
more difficult to believe that the Chief of Hindol and P.Ws. 1 and 2 would have 
‘entered into a conspiracy with Mr. Tapp for cheating the defendant. But it was 
argued that no reliance could be placed upon the evidence of P.W. 1, because while 
Exhibit C-1 recited that he drafted Exhibit C under instructions from the defendant, 
che stated in his evidence in Court that he had drafted it at the request of Radha 
Prasad. But he was not cross-examined on this contradiction, and it is not impro- 
"bable that the suggestion for a draft came from both of them. The learned Judges 
-of the High Court have accepted the evidence of P Ws. 1 and 2 as true, and there are 
no grounds for differing from them. 


The subsequent conduct of the defendant also is consistent only with his having 
‘given authority to Mr. Tapp to receive the amount. The defendant states that he 
directed the mortgagee to pay the amount to the Rajah of Talcher ; but he 
mever troubled himself to ascertain whether, in fact,he paid it. The marriage took 
place on 27th April, 1923. Even then, he made no enquiries about it. The defendant 
deposes that in December 1927 when he had been to Talcher it was casually men- 
tioned by a man of that place that only Rs. 25,000 was paid as dowry. The Jubraj 
was himself sitting there at that time ; but he kept quiet. The defendant put no 
uestion to him about the payment and made no enquiries with reference to'it. 
e quietly returned to Bodagada, and enquired of the mortgagee how much he 
‘had paid. That is the case put forward by the defendant. If the information 
‘stated to have been received in December, 1927, was true, then the payments 
made by the defendant in 1926 and 1927 amounting to Rs. 42,000 would have 
more than discharged the mortgage. But the defendant took no steps to redeem 
the mortgage, and get back the bond cancelled. He did nothing while_the mort- 
gagee was alive, and failure of consideration and want of authority in Mr. Tapp 
are put forward for the first time as defences to an action by his legal represen- 
tatives to enforce the mortgage. The defendant admits that the arrangement 
with the Rajah of Talcher was that “ the entire sum of Rs. 2 lakhs was to be paid 
before marriage.” The marriage itself having been actually performed on 27th 
April, 1923, it cannot be dalie that the full amount of the dowry must have been 
paid before that date, and if the defendant had no other source of payment available 
to him, it follows that it was the money which was received by Mr. Tapp under 
Exhibit D that was utilised for the payment of the dowry. As the defendant himself 
did not make the payment, it was Mr. Tapp who must have made it, and the con- 
clusion is inevitable that he did so under the authority of the defendant. We 
bave no hesitation in agreeing with the learned Judges that the sum of Rs. 1,12,50@ 
“was paid by the mortgagee to Mr. Tapp under the authority contained in Exhibit C. 


We have next to consider whether Exhibit J the promissory note for Rs. 12,500, 
dated goth March, 1943, was or was not supported by consideration. The finding 
-of the Subordinate Judge was that it was merely a salami ; but the High Court 
held otherwise. The burden of proving that no consideration passed under Exhibit J 
is on the defendant. Counsel for the appellant relied apart from the evidence of 
‘the defendant which is interested, on Exhibits G and G-1 as proving that no amount 
«ould have been advanced on goth March, 1923. These are two letters 
written on 3rd April, 1923, to P.W. 2, one by the Revenue Superintendent of the 
‘defendant and the other by Mr. Henry Tapp, both of them being practically identical 
‘in their terms. Therein it is stated: . . .“‘ unless Rs. 1,25,000 be borrowed, the 
marriage cannot be celebrated.” It is argued that if Rs. 12,500 had been borrowed 
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on goth March, 1923, Exhibits G and G-r would have mentioned “Rs. 1,12,500 as 
the amount to be borrowed and not Rs. 1,25,000. But Rs. 12,500 was advanced 
not as an independent loan but towards the loan of Rs. 1,25,000 which was under 
negotiation. That clearly appears from the recitals in Exhibit A which treat 
Rs. 12,500 as advance towards the loan of Rs. 1,25,000, Exhibit A also con- 
tains an admission by the defendant that he had received the amount of the pro- 
missory note on goth March, 1923. The burden is on the defendant to prove that 
this admission was made under a mistake and is not true, and in the absence of . 
satisfactory evidence on his side, the learned Judges were right in holding that 
Exhibit J was supported by consideration. In-the result, it must be held that. 
Exhibit A is fully supported by consideration. 


It was next contended that Exhibit A was not properly attested, and that 
it was consequently void. The case of the defendant was that he executed it at 
Berhampur on 3rd April, 1923, that the attesting witnesses did not see him execute 
the deed, that the attestations must have been taken subsequently at Cuttack, and 
that therefore Exhibit A was not duly attested. P.Ws. 1 and 2 deposed that the 
defendant executed the deed at Cuttack, and that they and other witnesses wit-- 
nessed the execution. Both the Courts below have accepted this evidence. It 

‘was argued for the appellant that P.Ws. 1 and 2 did not speak to their havin 
seen the defendant sign the document and that therefore it was not duly sete 
as laid down in Shamu Patter v. Abdul Kadir Ravuthan!. P.W. 1 stated in his evidence > 

“I attested the mortgage bond executed by Zamindar ` , in favour of Radha Prasad 
Bhagat. . . . . . . Mr. Dinabandhu Banerjee and others attested the bond. The other: 
attestors also’ witnessed the execution.” i 
This evidence which was not subjected to any cross-examination is sufficient to. , 
satisfy the requirements of law as to valid attestation, and the decision of the Courts 
below on this point must be upheld. ` 


. The last contention of the appellant was that the deed was not validly registered_ 
in accordance with the provisjas of sections 32 and 33 of the Registration Act, 
and that it was therefore vo”. Section 32 enacts that : 
_ “Except in the cases mentioned in sections 31, 88 and 89 every document to be registered under- 
this Act. . . . . shall be presented . . . 2. 2. 
(a) by some person executing or claiming under the same, . . . . . OL 
(b) by the representative or assign of such person, or 
(c) by the agent of such person, representative or assign, duly authorised by power-of-atlorney- 
executed and authenticated in manner hereinafter mentioned.” 
Section 33, so far as is material for the present purpose, runs as follows : _ 
“33. (1) For the purposes —<=xtion 32, the following powers-of-attorney shall alone be- 
recognized, namely :— i 
_ (a) if the principal at the time of executing the power-of-attorney resides in any part of (the- 
Provinces) in which this Act is for the time being in force, a power-of-attorney executed before and 
authenticated by the Registrar or Sub-Registrar within whose district or sub-district the principal 
Provided that the following persons shall not be required to attend at any registration office- 


or Court for the purpose of executing any such power-of-attorney as is mentioned in clauses (a) and 
{b} of this section, namely :— 


(i) persons who by reason of bodily infirmity are unable without risk or serious inconvenience. 
# to attend ; 
æ l 
(ii) persons who are in jail under civil or criminal process ; and 
(iii) persons exempt by law from personal appearance in Court. 
(2) In the case of every such person the Registrar or Sub-Registrar or Magistrate, as the case- 
may be, if satisfied that the power-of-attorney has been voluntarily executed by the person purporting- 


to be the principal, may attest the same without requiring his personal attendance at the office or- 
Court aforesaid. 


` 
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(3) To obtain evidence as to the voluntary nature of the execution, the Registrar or Sub-Regis- 
trar or Magistrate may either himself go to the house of the person purporting to be the principal, or 
to the jail in which he is confined, and examine him, or issue a commission for his examination.” 
“The substance of these provisions is that a document must be presented for regis~ 
tration either by a party to it or his legal representative or assign or by his agent 
-holding a power-of-attorney executed and authenticated in accordance with section 33 
-of the Act. 

` In Jambu Prashad v. Muhammad Aftar Ali Khan}, it was observed by the Judicial 
Committee approving of the decision in Ishri Prasad v. Batjnath®, that : 

“. 4 . . . the terms of sections 32 and 33 of Act III of 1877 are imperative, and that a 
\presentation of a document for.registration by an agent . - + . . , who has not been duly 
authorized ın accordance with those sections, does not give to the Registering Officer the indispensable 
foundation of his authority to register the document.” 

Where, therefore, a document is presented for registration by a person other than 
.a party to it or his legal representative or assign or by a person who is not an 
agent authorised in the manner prescribed in section 33, such presentation is wholly 
inoperative, and the registration of such a document is void. In the present 
-case, Exhibit A was presented for registration by Mr. Tapp as the agent of the 
-defendant under a power-of-attorney executed by him, Exhibit B, and the ques- 
tion is whether that power satisfies the requirements of section 33. Exhibit B was 
‘executed by the defendant before the Registrar at the residence of the Chief of 
Hindol at Cuttack and was authenticated by him. It was argued for the appellant 
that the authentication was invalid on three grounds: (1) that the defendant 
“was not residing at Cuttack at the time of the execution of Exhibit B,,and conse- 
„quently the Registrar at Cuttack had no jurisdiction to authenticate the deed 
under section 33 (1) (a); (2) that Exhibit B was presented for registration 
‘by one Sundaram who described himself as the Personal Assistant of the defendant, 
but was, in fact, a person not authorised to present the document as required by 
-section 32, and therefore the authentication of the power based on such presen- 
tation was void ; and (3) that the authentication of the power under the proviso 
to section 33 (1) at the residence of the defendant was bad, as he was, in fact, not 
‘suffering from any bodily infirmity at that time, and that in consequence the regis- 
tration of Exhibit A pursuant thereto was void. 

With reference to the first contention that the defendant was not residing 
-at Cuttack at the date of Exhibit B, and that consequently the Registrar of that 
‘place had no jurisdiction to register it under section 33 (1) (a), the finding of the 
‘Courts below is that the defendant had been residing at Cuttack for a week prior 
to the date of Exhibit B, and that that was sufficient for the purposes of section 
‘33 (1) (a). In Sarat Chandra Basu v. Bijoy Chand Mahatab®, the Privy Council 
-observed : 


“The expression ‘ resides ’, as used in section 33, is not defined in the statute ; but there is no 

, teason for assuming that it contemplates only permanent residence and excludes temporary residence.” 
It must therefore be taken as settled that even temporary residence at a place is 
sufficient to clothe the Registrar of that place with jurisdiction under section 
33 (1) (a). It was argued for the appellant that his permanent place of residence 
-was at Bodagada, that he owned no house at Cuttack, that the house where Exhibit B 
was registered belonged to his brother-in-law, the Chief of Hindol, and that— 
hhe stayed there only for the purpose of registering the power, and that on these 

' facts, it could not be held that there was residence even of a temporary character 
at Cuttack. The fact that the house did not belong to the appellant is not material 
for this purpose ; because residence only connotes that a person eats, drinks and 
sleeps at that place, and not that he owns it. Whether the stay of the appellant 
at Cuttack was of a casual nature, or whether it amounted to residence must depend 
on all the circumstances proved, and is essentially a question of fact. The appellant 
‘described himself in Exhibit B as temporarily residing at Cuttack, and there is no 
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reason why his words should not be accepted as indicating the true position, Then 
there is the endorsement of the Registrar on Exhibit B, and that runs as follows : 

“ Having visited and examined at his residence the principal Sri Sri Sri Kishore Chandra Singh. 
Deo, son of Durga Madhab Singh Deo, of at present Hindol House . . . . by profession Zamin- 
dar, who is personally known to me, I am satisfied that this power-of-attorney has been voluntarily 
executed by him and f accordingly authenticate ıt under section 33 of Act XVI of r1go8 . . . .” 


In Sarat Chandra Basu v. Bijoy Chand Mahatab1, the endorsement on the power-of- 
attorney was ag follows : ' 

“ Executed in my presence at the Hazaribagh Registration Office on 8th August, 1916, by Sharat 
Chandra Basu, son of Nalinaksha Basu of Burdwan, at present of Hazaribagh in Hazaribagh, who is 
personally known to me and I accordingly authenticate it under section 33, Act XVI of 1908 . . .’” 


In accepting this endorsement as evidence of residence, the Privy Council observed : 


“Tt is true that hé (the principal) ordinarily resided at Burdwan, but the endorsement of the 
Sub-Registrar on the document expressly states that he was living, at that time, at Hazari . The 
endorsement also shows that he was personally known to the Sub-Registrar, and it is not y that 
a mistake would be made about his place of residence.” 

The endorsement in the present case is even more positive, in that it refers ex- 
pressly to the residence on the executant. It is also not correct to say that the 
defendant came to Cuttack only for the purpose of executing the power, Exhibit B. 
He came there to complete the negotiations for raising a loan from Radha Prasad, 
and the execution of the power was only one and not a major incident in the business 
for which he came to Cuttack. As already mentioned, he also borrowed a sum 
of Rs. 12,500 under Exhibit J on goth March, 1923, while at Cuttack. It is 
also in evidence that the defendant’s son was studying at Cuttack at that time, 
and was residing in the house of the Chief of Hindol. Under the circumstances 

.there were ample materials to support the finding of the Courts below that the 
appellant was residing at Cuttack at the time of Exhibit B, and that must be 
affirmed. 


It was next contended that as Exhibit B was presented for registration by 
one Sundaram, who was neither a party to it nor an agent holding a power-of- 
attorney duly registered or authenticated, and as such presentation was void, 
under section 32, the registration of Exhibit A under the authority contained in 
Exhibit B must also be held to be void. The answer to this contention is that 
section 32 would apply only if a power-of-attorney is presented for registration, 
and not when it is produced merely for authentication, in which case, the only 
requirements that have to be complied with are those set out in section 33. The 
endorsements in Exhibit B show that the Registrar examined the principal at 
his residence and satisfied himself that he had executed it voluntarily. Then 
there was the authentication which was made expressly under section 33, ‘and 
then the defendant signed in the presence of the Registrar. The defendant also 
admits in his evidence that the Registrar questioned him about the execution of 
the power, and then authenticated it, and that he thereafter signed before him. ' 
If the matter had stood ther, there would have been no question but that Exhibit B 
was validly authenticated uder section 33. But then, there is an earlier endorse- 
ment on Exhibit B that it was “ presented for registration at 11 A.M., on the’ 5th 
day of April, 1923, at the Sadar Sub-Registrar’s Office, Cuttack, by P. Sundaram.’” 
The contention of the appellant based on this endorsement is that as Exhibit B 
was presented for registration, section 32 applied, and as Sundaram was not autho- 
rised to present it, it was inoperative. But the endorsement in question is clearly 
based on a misapprehension of the true position. Exhibit B was obviously produced 
before the Registrar along with the application for attendance at the residence 
for authentication and not for the purpose of registration. Rule 148 of the Bihar 
and Orissa Registration Manual provides both for registration and for authenti- 
cation of a power-of-attorney, and prescribes separate endorsements for them. 
It also requires that they should be separately charged. Rule 157 provides that 
any person can present a document for authentication. Exhibit B was, in fact, 
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not registered but only authenticated. It contains only an endorsement of authenti- 
cation and the charges collected were only for authentication. The endorsement 
therefore that Exhibit B was presented for registration is clearly a mistake, and 
must be ignored. 


Moreover, even if there had been a presentation of Exhibit B for registration 
and that was unauthorised, that does noc detract from the validity of the subse-- 
quent authentication before the Registrar, which was an independent act com-- 
plete in itself and valid under section 33. In Bharat Indu v. Hamid Ali Khan}, a 
power-of-attorney executed by a mortgagor was presented for registration by his. 
servant but actually the Registrar registered it at the residence of the principal 
under section 33. In a suit to enforce the mortgage, the contention was raised 
that the registration of the mortgage deed was bad, as the power-of-attorney in. 
pursuance of which it was registered, was presented for registration by a person 
not authorised. In overruling this contention, the Privy Council observed that 
even though the presentation of the power for registration by the servant of the 
principal was bad, when it was subsequently registered at the residence- 
of the executant in accordance with section 33 it should be deemed to have- 
been presented by him to the Registrar, and that in that view the registration would 
be valid. On the same reasoning, Exhibit B should be deemed to have been 
presented for authentication by the defendant when the Registrar attended at. 
his residence, and the requirements of section 33 were fully satisfied. This objection: 
must, therefore, be rejected. 


It was finally contended that the defendant was, in fact, not suffering from 
any bodily infirmity at the time of Exhibit B, that the authentication of the power 
by the Registrar at the residence under the proviso to section 33 (1) was therefore 
bad, and that the registration of Exhibit A” pursuant thereto was void ; and refe- 
rence was made to the evidence in the case that the defendant was not ill at the time. 
But there is the fact that the Registrar did, in fact, attend at the residence and 
authenticate the document, and that could have been only on the application of 
the defendant. 


In his evidence the defendant stated : 


“ Perhaps an application was filed by me for private attendance of the Sub-Registrar at Cuttack.. 
I do not remember what reasons were given for Sub-Registrar’s private attendance.” 


No application has been produced in Court, and it must be presumed that when. 
the Registrar authenticated Exhibit B under section 33 of the Act, he did so on 
an application setting out the proper ground, and that ie satisfied himself that that: 
ground did exist. Whether he was right in his conclusion that the defendant was. 
suffering from bodily infirmity is not a matter, which can be gone into in a Court 
of law. It is a matter exclusively within his jurisdiction, and any error which he- 
might have committed would not affect his jurisdiction to register the document. - 


In Ma Pwa May v. Chettiar Firm?, Lord Atkin observed : 


“ In seeking to apply this section (section 87), it is important to distinguish between defects in: 
the procedure of the Registrar and lack of jurisdiction. ere the Registrar has no jurisdiction to. 
register, as where a person not entitled to do so presents for registration, or where there is lack of terri- 
torial jurisdiction, or where the presentation’ is out of time, the section 1s inoperative, see Muyji- 
bunnissa v. Abdul Rahim?. On the other hand, if the Registrar having jurisdiction has made a 
mistake in the exercise of it, the section (section 33) takes effect.” 


A decision of the Registrar that an applicant was suffering from bodily infirmity- 
for the purposes of section 33 (1), proviso, clause (1), relates to a mere matter of 
procedure not affecting his jurisdiction, and even if erroneous, would not affect 
the validity of the registration. Moreover, there is the fact already mentioned 
that when the Registrar came to the residence for authenticating Exhibit B, the- 
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. defendant signed it once again before him, and that would, in any case, be sufficient.. 
There is no substance in this contention and it must he ovetruled. 


In the result, the appeals fail and are dismissed. As for costs, it must be mentioned 
that the defendant died while the appeals were pending, and that it is his legal 
- representatives who are prosecuting them. The property mortgaged is an estate 
_governed by the Madras Impartible Estates Act (II of 1904). The plaintiffs alleged 
in their plaint that the mortgage was binding on the estate under section 4 of the 
„Act. Issue 6 was framed with reference to this allegation, and the finding of the 
trial Court was that it was ‘not binding on the estate. But on appeal, the High 
. Court held that the question could not-be gone into in a suit laid against the mort- 
gagor. It e discharged the finding, and left the question open to be 
determined in other and appropriate proceedings. In view of this, we direct 
«that the parties do bear their own costs in this Court. 


G.R./K.S. — ` Appeals dismissed. 
[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 


Present :—B. K. MuKmERjAa, Gautam Hasan anp T. L. VENKATARAMA l 
. Avyar, JJ. i 


' Shrinivas Krishnarao Kango , .. Appellant* 
v 


Narayan Devji Kango and others .. Respondents. 


Hindu Law—Adoption by widow—Relation back of adopted son’s title—Properties in hands of sols surviving 
. coparcener—Right of adopted son to claim partition—Limits—Acquisitions by coparcensr—lf separate or 
ancestral iy ak rho of proof—Blending—Proof—Collateral succession—Effect of adoption on—Evidence 
Act (I oft 72), section 13—Scope. . 
Proof of the existence of a joint family does not lead to the presumption that pro; held by~ 
. any member of the family is joint, and the burden rests upon anyone asserting that any item of property 
was joint to establish the fact. But where it is established that the family possessed some joint property 
which from its nature and relative value may have formed the nucleus from which the property in 
question may have been acquired, the burden shifts to the party alleging self-acquisition to establish - 
. affirmatively that the property was acquired without the aid of the joint family Property. Appalaswami 
- v. Surpanarayanamurthi, (1947) 2 M.L.J. 138 : LL.R. (1948) Mad. 440 at 446 and 448 (P.C.), foll. 
Whether the evidence adduced by the plaintiff was sufficient to shift the burden which initially 
rested on him of establishing that there was adequate nucleus out of which the acquisitions could 
have been made is one of fact depending on the nature and extent of the nucleus. e important 
thing to consider is the income which the nucleus yields. A building in the occupation of the members 
of a family and yielding no income could not be nucleus out of which acquisitions could be made, 
. even though it might be of considerable value. On the other hand, a running business in which the 
capital invested is comparatively small might conceivably produce substantial income, which may 
~ well form the foundation of the subsequent acquisitions. These are not abstract questions of law, 
but questions of fact to be determined on the evidence in the case. 


Where the income from the ancestral property was not sufficient even for the maintenance 
of the members the plaintiff cannot be said to have discharged the initial burden which lay on him. 


Judgments in suits for maintenance filed by a widow are admissible under section 13 of the Evi- 
dence Act as assertions by the widow that propertica in dispute (in a subsequent suit by her adopted 
-son claiming partition) belonged to the joint family. (In the instant case however as the rejection 
of the documents was made under Order 13, rule 2 of the Civil Procedure Code it was held that there 

- were no grounds for setting aside that order and re-opening the whole case.) 


While it is not unusual for a family to hold properties for generations without a title deed, an 
acquisition by a member would ordinarily be evidenced by a deed. When, therefore a property is 
found to have been in the possession of a family from time immemorial it is not unreasonable to pre- 
sume that it is ancestral and to throw the burden on the party pleading self-acquisition to establish it. 
(Where substantial superstructures have been put on the plot found to be ancestral and it could not 
be partitioned as a family temple stood on it, the appropriate relief to be granted to the plaintiff is 

~that he be given half the value of those plots as on the date of the suit for partition.] 


In deciding that an adopted son is entitled to divest the estate of a collateral which had devolved 
by inheritance prior to his adoption Anant Bhikappa Patil v. Shankar Ramachandra Patil, (1943) 2 
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M.LJ. 599 : L.R: 7o LA. 232 : LL.R. (1944) Bom. 116 (P.C.), went far beyond what had been 
previously understood to be the law. It is not in consonance with the principle well established in 
Indian jurisprudence that an inheritance could not be in abeyance and that the relation back of 
the adopted son is only quoad the estate of the adopted father. 


When an adoption is made by a widow of either a coparcener or a separated member, then the 
right of the adopted son to claim properties as on the date of the death of the adoptive father by reason. 
of the theory of relation back is subject to the hmitation that alienations made prior to the date of 
adoption are binding on him, if they were for purposes binding on the estate. Thus, transferees 
from limited owners, whether they be widows or coparceners in a joint family, are amply protected. 
But no such safeguard emsts ın respect of property inherited from a collateral, because if the adopted 
son is entitled on the theory of relation back to divest that property, the position of the mesne holder 
would be that of an owner possessing ttle defeasible on adoption, and the result of such adoption 
must be to extinguish that title and that of all persons claiming under him. The aliences from him 
would have no, protection, as there could be no question of supporting the alienations on the ground 
of necessity or benefit. And if the adoption takes place long after the succession had opened (in the 
instant case it was 41 years thereafter) and the property might have meanwhile changed hands several 
times, the title of the purchasers would be liable to be disturbed quite a long time after alienations. 


The claim of the adopted son to divest a vested estate rests on a legal fiction, and legal fictions should 
not be extended so as to lead to unjust results. 


Accordingly the decision in Anant Bhikappa Patil v. Shankar Ramachandra Patil, (1943) 2 M.L.J. 
599: L.R. 70 1A. 232: IIR. (1944) Bom. 116 (P.C.) in so far as it relates to properties 
inherited from: collaterels is not sound, and in respect of such properties the adopted son can lay no 
claim on the ground of relation back. 


The burden of proving blending is heavily on the plaintiff, He has to establish that the defendants 
had so dealt with the pets as to show an intention to ahandon their separate claim over it. 
This is a question ‘of fact i < 

On appeal from the Judgment and Decree, dated the reth August, 1949, of the 
High Court of Judicature at Bombay, in Appeals Nos. 63 and 148 of 1947, from 
Original Decree, arising out of the Decree, dated the gist July, 1946, of the Court of 
the Civil Judge, Senior Division, Bijapur, at Bijapur, in Special Civil Suit No. 28> 
1945. 

J. B. Dadachanji and Naunit Lal, Advocates for Appellant. 

S. B. Jathar and Ratnaparkli Anant Govind, Advocates, for -Respondents, 

The Judgment of the Court was delivered by : 

Venkatarama Ayyar, 7.—This appeal arises out of a suit for partition instituted 
by the appellant in the Court of the Civil Judge, Senior Division, Bijapur. The 
relationship of the parties will appear from the following genealogical table : 





Ramachandra 
„l . 
Siddopant Krishnarao 
alias Sadashiv (d. 1899) (d. 1897) 
M. Rukmini (D-6) 
Gundo M. ibai (D-5) 
i Shrinivas 
Devji M. bai (D-4) ; (adopted son) 
(adopted) : plaintiff. 


d. a 


! l | 
Nara havendra Gundo 
Di” roe D-2 D-3 
Siddopant and Krishnarao were members of a joint undivided family. 
Krishnarao died in 1897 leaving behind a widow, Rukminibai, who is the sixth 
defendant in the suit. Siddopant died in 1899 leaving him surviving his son, 
Gundo, who died in 1gox1 leaving behind a widow, Lakshmibai, who is the fifth 
defendant. On 16th December, 1901, Lakshmibai adopted Devji, who died on 
6th May, 1935, leaving three sons, defendants 1 to 3, and a widow, Akkubai, the 
fourth defendant. On 26th April, 1944, Rukminibai adopted the plaintiff, and 
on 29th June, 1944, he instituted the present suit for partition claiming a half share 
in the family properties. 7 i 
81 
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Siddopant and Krishnarao represented one branch ‘of a Kulkarni family 
and were entitled for their share of the Watan lands, to the whole of S. No. 138 
and a half share in S. Nos. 133 and 136 in the village of Ukamnal and a half share 
in S. Nos. 163, 164 and 168 in the village of Katakanhalli. The other branch 
was represented by Swamirao, who was entitled for his half share of the Watan 
lands, to the whole of S. No. 137 and to a half share in S. Nos. 133 and 136 in the 
village of Ukamnal and to a half share in S. Nos. 163, 164 and 168 in the village 
of Katakanhalli, Siddopant purchased a house under Exhibit D-36 and lands 
under Exhibits D-61 and D-64 and constructed two substantial houses. His grand- 
son, Devji, also built a house. All these properties are set out in schedules A and B 
to the plaint, A schedule consisting of houses and house-sites and B schedule of 
lands. It is the plaintiff’s case that these properties were either ancestral, or were 
acquired with the aid of joint family funds. He accordingly claims a half share 
in them as representing Krishnarao. 


Swamirao died about 1903 issueless, and on the death of his widow shortly 
thereafter, his properties devolved on Devji as his nearest agnate, and they are 
set out in schedule C to the plaint. The plaintiff claims that by reason of his 
adoption he has become a preferential heir entitled to divest Devji of those pro- 

erties, and sues to recover them from his sons. In the alternative, he claims a 
alf share in them on the ground that they had been blended with the admitted 
joint family properties. . 

The defendants denied the truth and validity of the plaintiff’s adoption. They 
further contended that the only ancestral properties belonging to the family 
were the Watan lands in the villages of Ukamnal and Katakanhalli, that the 
purchases made by Siddopant were his self-acquisitions, that the suit houses were 
also built with his separate funds, and that the plaintiff was not entitled to a share 
therein, With reference to the properties in schedule C, they pleaded that the 
plaintiff could not by reason of his adoption divest Devji of the properties which 
had devolved on him as heir. They denied that those properties had been blended 
with the joint family properties. 


Both the Courts below have held that the adoption of the plaintiff is true and 
valid, and that question is no longer in dispute before us. They have also held 
that the purchases made by Siddopant and the houses built by him were his self- 
acquisitions, as was also the house built by Devji. The trial Court held that 
the plaintiff was entitled to a half share in S. Nos. 639 and 640 in schedule A on 
the ground that they belonged to the family as ancestral properties ; but the 
High Court held that that had not been established. As regards the properties 
set out in schedule C, while the trial Court decided that the appellant was entitled 
to them exclusively uhder the decision of the Privy Council in Anant Bhikappa Patil 
(Minor) v. Shankar Ramachandra Patil, the High Court held following a Full Bench 
decision of that Court in Jivaji Annaji v. Hanmant Ramchandra*, that they belonged 
exclusively to Devji, and that the plaintiff could lay no claim to them. Both the 
Courts agreed in negativing the contention of the plaintiff that they had been a 
blending of these properties with the joint family properties. In the result, the 
High Court granted a decree in favour of the plaintiff for partition of the admitted 
Watan lands, and otherwise dismissed the suit. The present appeal is preferred 
against this decision. 

The first contention that has been urged on behalf of the appellant is that 
the finding of the Courts below that the properties purchased by Siddopant and 
the houses constructed by him and Devji were self-acquisitions, ‘is erroneous, 
firstly because the burden was wrongly cast on the plaintiff of proving that they 
were made with the aid of joint family funds, and secondly because certain docu- 
ments which had been tendered in evidence by the plaintiff had been wrongly 
rejected as inadmissible. On the first question, the argument of the appellant is 
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that as the family admittedly possessed income-producing nucleus in the ancestral 
Watan lands of the extent of 56 acres, it must be presumed that the acquisitions 
standing in the name of Siddopant were made with the aid of joint family funds, 
that the burden lay on the defendants who claimed that they were self-acquisitions ` 
to establish that they were made without the aid of joint family funds, that the 
evidence adduced by them fell far short of it, and that the presumption in favour 
of the plaintiff stood unrebutted. For deciding whether this contention is well- 
founded, it is necessary to see what the findings of the Courts below are regarding 
the extent of the ancestral properties, the income they were yielding, the amounts 
that were invested by Siddopant in the purchases and house constructions, and the 
other resources that were available to him. 


On the question of the nucleus, the only properties which were proved to 
belong to the joint family were the Watan lands of the extent of about 56 acres 
bearing an annual assessment of Rs. 49. There is no satisfactory evidence about 
the income which these lands were yielding at the material period. Rukminibai, 
P.W. 6 and Akkubai, D.W., 1, gave conflicting evidence on the point. But 
neither of them could have had much of first-hand knowledge, as both of them 
came into the family by marriage long after the nineties, and were then very young. 
The lessee who cultivated the lands of Swamirao, who owned a share in the Watan 
lands equal to that of Siddopant and Krishnarao, deposed that the net income 
was Rs. 30 per annum. On a consideration of the entire evidence, the trial Court 
put the annual income at Rs. 150. ©n appeal, the learned Judges of the High 
Court were also of the opinion that the income from the lands could not have 
been considerable. They characterised the oral evidence of P.W. 6, and D.W. 1, 
on the point as worthless. They observed that the assessment of less than a rupee 
per acre was an indication that the lands were of poor quality. They referred to 
the fact that both the brothers were obliged to go to the State of Hyderabad for 
earning their livelihood, and that Krishnarao had been obliged to borrow under 
Exhibits D-89 and D-go even petty amounts like Rs. 25 and Rs. 10 on onerous 
terms, and they accordingly concluded that the income from the lands could not 
have been sufficient even for maintenance. 


Coming next to the acquisitions, on 21st May, 1871, Siddopant purchased under 
Exhibit: D-36 a house for Rs. 200 from his mother-in-law. On 11th May, 1885, 
‘he purchased under Exhibit D-61 S. No. 23, Ukamnal village for a sum of Rs. 475. 
On 23rd July, 1890, he purchased under Exhibit D-64 lands bearing S. Nos. 2025 
and 2140 for Rs. 2,400. In this suit, we are concerned only with S. No. 2025. 
Apart from these purchases, he constructed two houses, one on S. Nos. 639, 640 and 
641 and another on S. Nos. 634. and 635. D.Ws. 2 and 3 have deposed that these 
constructions would have cost between Rs. 20,000 and Rs. 25,000, and both the 
Courts have accepted this evidence. It was argued for the appellant that these 
witnesses had no first-hand knowledge of the constructions, and that their evi- 
dence could not be accepted as accurate. But making all allowances for inexactitude, 
there cannot be any doubt that the buildings are of a substantial character. After 
1901, Devji built a house on'S. Nos. 642, 644 and 645 at a cost estimated between 
Rs. 2,000 and 4,000. Thus, sums amounting to about Rs. 30,000 had been invested 
in the acquisition of these properties and construction of the houses. Where did 
‘this money come from ? ‘The evidence is that Siddopant was a Tahsildar in the 
State of Hyderabad, and was in service for a period of 40 years before he retired 
on pension. ‘Though there is no precise evidence as to what salary he was drawing, 
it could not have been negligible, and salary is the least of the income which 
Tahsildars generally make. ‘The lower Courts came to the conclusion that having 
regard to the smallness of the income from the ancestral lands and the magnitude 
of the acquisitions made, the former could not be held to be the foundation for the 
latter, and on the authority of the decision of the Privy Council in Appalaswami v. 
Suryanarayanamurthi1, held that the initial burden which lay on the plaintiff of 
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establishing that the properties of which a division was claimed were. joint family 
properties had not been discharged. The law was thus stated in that case : : 
“ The Hindu law upon this aspect of the case is well settled. Proof of the existence of a joint 


family does not lead to the presumption that property held by any member of the family is joint, 


and the burden rests apon anyone asserting that any item of property was joint to establish the fact. 
But-where it is established that the family possessed some joint property which from its nature and 
relative value may have formed the nucleus from which the property in question may have been ` 
acquired, the burden shifts to the alleging self-acquisition to establish affirmatively that the 
property was acquired without the aid of the joint family property : See Babubahi Girdharlal v. Ujamlal 
Hargovandas!, Venkataramayya v. Seshamma?, Vythianatha v. Varadaraja*_”’. 

„It is argued for the appellant that in that case the father had obtained under 
the partition deed, Exhibit A, properties of the value of Rs. 7,220, that he acquired 
properties of the value of Rs. 55,000 and that nevertheless, it was observed by 
the Privy Council that “ the acquisition by the appellant of the property under 
Exhibit A, which as between him and his sons was joint family property, cast upon 
the appellant (the father) the burden of proving that the property which he possessed 
at the time of the plaint was his self-acquired property” ; and that therefore on 
proof that there existed ancestral lands of the extent of 56 acres, the burden was 
shifted on to the defendants to establish self-acquisition. 

Whether the evidence adduced by the plaintiff was sufficient to shift the burden 
which initially rested on him of establishing that there was adequate nucleus out of 
which the acquisitions could have been made is one of fact depending on the nature 
and the extent of the nucleus. The important thing to consider is the income which 
the nucleus yields. A building in the occupation of the members of a family and 
yielding no income could not be a nucleus out of which acquisitions could be made,” 
even though it might be of considerable value. On the other hand, a running 
business in which the capital invested is comparatively small might conceivably 
produce substantial income, which may well form the foundation of the subsequent 
acquisitions. These are not abstract questions of law, but questions of fact to be 
determined on the evidence in the case. In Appalaswami v. Suryanarayanamurt', 
the nucleus of Rs. 7,220 included 6/16th share in a rice mill and outstandings 
of the value of Rs. 3,500, and as the acquisitions in question were made during 
a period of 16 years it was possible that the joint family income might have contri- 
buted therefor. But in the present case, the finding of the Courts is that the income 
from the lands was not sufficient eyen for the maintenance of the members, and 
on that, they were right in holding that the plaintiff had not discharged the initia] 
burden which lay on him. But even if we are to accept the contention of the 
appellant that on proof of the existence of the Watan lands the burden had shifted 
on to the defendants to prove that the acquisitions were made without the aid of 
joint family funds, we must hold that on the facts that that burden had been dis- 
charged. In Appalaswami v. Suryanarayanamurthi*, in holding that the father had 
discharged the burden of proving that the acquisitions were his own, the Privy 
Council observed : 

“The evidence establishes that the property acquired by the appellant under Exhibit A is subs- 
tantially intact, and has been kept distinct. The imcome derived from the property and the small 
sum derived from the sale of part of it have been properly applied towards the expenses of the family, 
and there is no evidence from which it can be held that the nucleus of jomt family property assisted 
the appellant in the acquisition of the properties specified in the schedule to the written statement Pa 
Likewise, in the present case all the ancestral Watan lands are intact, and are avail- 
able for partition, and the small income derived from them must have been utilised 
for the maintenance of the members of the family. Whether we hold, as did the 
learned Judges of the High Court, that the plaintiff had failed to discharge the burden 
which lay on him of establishing sufficient nucleus, or that the defendants had dis- 
charged the ‘burden of establishing that the acquisitions were made without the 
aid of joint family funds, the result is the same. The contention of the appellant, 
that the findings of the Courts below are based on a mistaken view as to burden of : 
proof and are in consequence erroneous, must fail. 
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It was next contended that certain documents which were tendered in evi- 
dence had been wrongly rejected by the Courts below, and that the finding of 
-selfacquisition reached without reference to thosé documents should not be ac- 
cepted. These documents are judgments in two suits for maintenance instituted 
by Rukminibai in the Sub-Court, Bijapur, C.S. No. 445 of 1903 and C. S. No. 177: 
of 1941 and in appeals therefrom, C,A. No. 5 of 1905 and C. A. No. 39 of 1942, 
respectively in the District Court, Bijapur. These documents were produced 
before the trial Court on 17th July, 1946, along with 28 other documents when the 
hearing was about to commence and were rejected. On appeal, dealing with the 
complaint of the plaintiff that these documents had been wrongly rejected, the 
High Court observed : 

“ Apart from the fact that these documents were produced at a very late stage of the case . . . 
these judgments could-have been admitted in evidence only if they could be shown to be relevant 
under any of the sections 40 to 44 of the Indian Evidence Act. None of these sections applied in this 
case. The trial Judge was, therefore, right in not admitting them in evidence”. 

The argument of the appellant is that these judgments are admissible under sec- 
tion 13 of the Evidence Act, as instances in which there was an assertion that the 
suit properties belonged to the joint family. For the respondents, it is contended 
that the dispute between the parties in those litigations was only about the quantum 
~of maintenance to be awarded, that no question of title to the properties was directly 
involved, and that section 13 was inapplicable. We are unable to accept this 
contention. The amount of maintenance to be awarded would depend on the 
extent of the joint family properties, and an issue was actually framed on that 
question. Moreover, there was a prayer that the maintenance should be charged 
on the family properties, and the same was granted. We are of opinion that the 
judgments are admissible under section 13 of the Evidence Act as assertions of 
Rukminibai that the properties now in dispute belonged to the joint family. 


But there is another difficulty in the way of the reception of this evidence. 
It was contended by the respondents on the basis of the observations in the judgment 
of the High Court already extracted that the real ground of rejection was that 
the documents were produced ‘late. The order of the trial Court rejecting the 
docunfent has not been produced before us. But there is on the record a petition 
filed by the plaintiff on 24th July, 1946, after the evidence was closed and before 

ents were addressed, for the admission of the 32 documents rejected on 
17th July, 1946, and therein it is stated that “ they have been rejected on the 
ground of late production.” The defendants endorsed on this petition that if 
the documents were to be admitted at that stage, an opportunity would have to 
be given to them to adduce evidence and the trial would have to be re-commenced; 
and the prayer for admission of these documents was accordingly opposed. The 
Court dismissed the petition. The rejection of the documents was therefore clearly 
made under’ Order 13, rule 2, and there are no grounds for now setting aside that 
order and re-opening the whole case. This ground of objection must therefore 
fail. 

Apart from the Watan lands which are admittedly ancestral, and apart 
from the purchases made under Exhibits D-36, D-61 and D-64 and the houses 
which we have held to be self- cquisitions, there are certain plots mentioned in 
schedule A in which the plaintifi ‘claims a half share. These are the sites on which 
the houses have been constructed. The contention of the plaintiff is that they 
are ancestral properties. The trial Court held that in the absence of a title deed 
showing that the sites were acquired by members of the family they must be held 
to be ancestral, and on that ground, decreed to the plaintiff a half share in S. Nos. 
639 and 640. The High Court reversed this decision observing generally that 
the evidence relating to the houses sites was not clear, “ when they were acquired, 
or by whom,” and that in the absence of evidence showing that they formed part 
of the joint family properties, they must be held to be sélf-acquisitions. With 
respect, we are unable to agree with this view. While it is not unusual for a family 
to hold properties for generations without a title deed, an acquisition by a member 
would ordinarily be evidenced by a deed. When, therefore, a property is found 
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to have been in the possession of a family from time immemorial, it is not unreason- - 
able to presume, that it is anscestral and to throw the burden on the party pleading 
self-acquisition to establish it. * 


It is necessary in this view to examine the evidence relating to the several 
plots for which no title deeds have been produced. S. Nos. 634 and 635 form 
one block, on which one of the houses has been constructed. The sanads relating 
to them are Exhibits D-45 and D-46, and they merely recite that the grantee was 
in occupation of the plots, and that was confirmed. There is reference in them 
to a previous patta granted by’the Government. Exhibits 52 to 55 are pattas 
showing that the properties comprised therein had been acquired from the Govern- 
ment. If the identity of S. Nos. 634 and 635 with the properties comprised in 
these documents had been established, the plea that they are not ancestral would 
have been made out. But that has not been done, and the présumption in favour 
of their being ancestral property stands unrebutted. The claim of the plaintiff 
to a half share therein must be allowed. S. Nos. 639, 640 and 641 form one block, 
on which there is another hoise standing. There is no title deed for S. 
No. 639. Exhibit D-47 is the sanad for S. No. 640, and it merely recognises the 
previous occupation by the grantee, and that is consistent with its character 
as ancestral property. Exhibit D-48 is the sanad for S. No. 641 and is in the same 
terms as Exhibits D-45 and D-46. The claim of the plaintiff with reference to 
all these items must be upheld. We have next S. Nos. 642, 644 and 645, on 
which Devji constructed a house. The relative sanads are respectively Exhibits 
D-49, D-50 and D-51. Their contents are similar to those of Exhibits D-45 and 
D-46, and for the same reasons, these plots must be held to belong to the joint family. 
We have next S. No. 622 on which there stands a house. It is clear from Exhibit 
D-43 that this was purchased by Devji at a Government auction in the year 1909. 
The plaintiff can lay no claim.to it. Then there is S. No. 643. The oral evidence 
relating to this is that a family temple stands on it. It cannot be partitioned. 
In the result, it must be held that the plots, S. Nos. 634 and 635, S. Nos. 639, 640 
and 641 and S. Nos. 642, 644 and 645 are ancestral properties, and that the plaintiff 
is entitled to a half share therein. As substantial superstructures have been put 
thereon, the appropriate relief to be granted to the plaintiff is that he be given 
haif the value of those plots as on the date of the suit. 


It remains to deal with the claim of the plaintiff for possession of C schedule 
properties on the ground that by adoption he became the preferential heir of Swami- 
rao and is consequently entitled to divest Devji and his successors of these properties. 
The contention of the appellant based on the decision of the Privy Council in Anant 
Bhikappa Patit (Minor) v. Shankar Ramachandra Patil? is that on adoption the adopted 
son acquires all the rights of an aurasa son, that these rights relate back to the date 
of the death of the’ adoptive father, and that in consequence his right to share in 
the joint family properties and to inherit from the collaterals should both be worked 
out as from that date. The contention of the respondents based on Jivaji Annajt 
v. Hanmant Ramachandra? is that the doctrine of relation back does not extend to 
properties which are inherited from a collateral. The question thus raised is one 
of considerable importance, and involves a decision as to the correctness of the 
law as laid down in Anant Bhikappa Patil (Minor) v. Shankar Ramachandra Patil 1. 


Considering the question on principle, the ground on which an adopted son 
is held entitled to take in defeasance of the rights acquired prior to his adoption’ 
is that in the eye of law his adoption relates back, by a legal fiction to the date of the 
death of his adoptive father, he being put in the position of a posthumous son. 
As observed by Ameer Ali, J., in Pratapsing Shivsing v. Agarsingji Ratsingjt®, 

“ Again it is to be remembered that an adopted son is the continuator of his adoptive father’s 


line exactly as an aurasa son, and that an adoption, so far as the continuity of the line is concerned, 
has a retrospective effect whenever the adoption may be made there is no hiatus in the continuity 
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of the line. In fact, as West and Buhler point out in their learned treatise on Hindu law, the Hindu 
lawyers do not regard the male line to be extinct or a Hindu to have died without male issue until 
the death of the widow,renders the continuation of the line by adoption impossible °’. 


It is on the principle that when a widow succeeds to her husband’s estate as 
heir and then makes an adoption, the adopted son is held entitled, as preferen ~ 
tial heir, to divest her of the estate. It is on the same principle that when a son 
dies unmarried and his mother succeeds to his estate as his heir, and then makes 
an adoption to her husband, that adopted son is held entitled to divest her of the 
estate. (Vide Vellanki Venkata v. Venkatarama! and Verabhai v. Bhai Hiraba®. The 
application of this P when the adoption was made to a deceased coparcener 
raised questions of some difficulty. If a joint family consisted of two brothers 
A and B, and A died leaving a widow W and the properties were taken by survi- 
vorship by B, and then W took a boy X in adoption, the question was whether 
the adopted son could claim a half share in the estate to which A was entitled, 
It was answered in the affirmative on the ground that his adoption related back 
to the date of the death of A. But suppose before W makes an adoption, B dies 
leaving no son but a widow C and. the estate devolves on her, can W thereafter 
make an adoption so as to confer any rights on X to the estate in the hands of C ? 
It was held in'Chandra v. Gojarabat® that the power to make an adoption so as to 
confer a right on the adopted son could be exercised only so long as the coparcenary 
of which the adoptive father was a member subsisted, and that when the last of the 
coparceners died and the properties thereafter devolved on his heir, the coparcenary 
had ceased to exist, and that therefore W could not adopt so as to divest the estate 
which had vested in the heir of the last coparcener. In view of the pronounce- 
ments of the Judicial Committee in Pratapsingh Shivsing v. Agarsingji Ratsingji* and 
Amarendra Mansingh v. Sanatan Singh® that the validity of an adoption did not depend 
on whether the adopted son could divest an estate which had devolved by inheri- 
tance or not, a Full Bench of the Bombay High Court held in Balu Sakharam v. 
Lahoo Sambhaji’ that in such cases the adoption would be valid, but that the estate 
which had devolved upon the heir could not be divested. In Anant Bhikappa Patil 
Meer v. Shankar Ramachandra Patil’, the Privy Council dissented from this view, 
and held that the coparcenary must be held to subsist so long as there was in existence 
a widow of a coparcener capable of bringing a son into existence by adoption, 
and if she made an adoption, the rights of the adopted son would be the same as 
if he had been in existence at the time when his adoptive father died, and that his 
title as coparcener would prevail as against the title of any person claiming as heir 
of the last coparcener. In substance, the estate in the hands of such heir was treated 
as impressed with the character of coparcenary property so long as there was a 
widow alive who could make an adoption. This principle was re-affirmed in 
Neelangouda Limbangouda v. Ujjan Gowda®, $ 


Thus far, the scope of the principle of relation back is clear. It applies only 
when the claim made by the adopted son relates to the estate of his adoptive father. 
This estate may be definite and, ascertained as when he is the sole and absolute 
owner of the properties, or it may be fluctuating as when he is a member of a joint 
Hindu family, in which the interest of the coparceners is liable to increase by death 
or decrease by birth. In either case, it is the interest of the adoptive father which 
the adopted son is declared entitled to take as on the date of his death. The point 
for determination now is whether this doctrine of relation back can be applied 
when the claim made by the adopted son relates not to the estate of his adoptive 
father but of a collateral. The theory on which this doctrine is based is that there 
should be no hiatus in the continuity of the line cf the adoptive father. That, 
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by its very nature, can apply only to him and not to his collaterals. In the Oxford 
Dictionary the word “ collateral’? is defined as meaning ‘‘ descended from the 
same stock but not in the same line ”. The reason behind the rulé that there should 
be continuity in line does not warrant its extension to collaterals. Nor is there any 
authority until we come to the decision in Anant Bhikappa Patil (Minor) v. Shankar 
Ramachandra Patil, which applied the theory of relation back to the properties 
inherited from collaterals. With reference to them, the governing principle was 
that inheritance can never be in abeyance, and that once it devolves on a person 
who is the nearest heir under the law, it is thereafter not liable to be dwested. The 
law is thus stated in Mulla’s Hindu Law, 11th Edition, at pages 20 and 21 : 


“ On the death of a Hindu, the person who is then his nearest heir becomes entitled at once to 
- the property left by him. The right of succession vests in him immediately on the death of the owner 
of the property. fe cannot under any circumstances remain in abeyance in expectation of the birth 
of a preferential heir, where such heir was not conceived at the time of the owner’s death. 
“Where the estate of a Hindu has vested in a person who is his nearest heir at the time of his 
death, it cannot be divested t either by the birth of a preterable heir such as a son or a daughter, 
who was conceived at the time of his death, or by adoption in certain cases of a son to the deceased.” 


In Bhubaneswari Debi v. Nilkomul Lahiri*, the facts were that Chandmoni, 
the widow of one Rammohan, died on 15th June, 1867, and the estate devolved 
on his nephew, Nilkomul as reversioner. Subsequently, Bhubaneswari Debi, 
the widow of a brother of Rammohan called Sibnath, took a boy, Jotindra, in 
adoption, and the suit was by him for half a share in the estate. If his adoption 
could relate back to the date of death of Sibnath, which was on 28th May, 1861, 
Jotindra would be entitled to share the inheritance equally with Nilkomul. That 
was the argument put forward in support of his claim. (Vide page 139). In 
negativing this contention, Sir Barnes Peacock observed : L 


“ According to the law as laid down in the decided cases, an adoption after the death of a 
collateral does not entitle the adopted son to come in as heir of the collateral ”. 


It is true that reference is also made to the fact that the boy adopted was not 
actually in existence on the date of the death of Chandmoni ; but that, however, 
would make no difference in the 1 position, if the principle of relation back 
was applicable. One of the cases which the Privy Council had in mind was Kally 
Prosonno Ghose v. Gocool Chunder Mitter3, which was relied on in the High Court. 
Vide Nilkomul Lahuri v. Fotendro Mohan Lahurit. ‘There, it was held that an adopted 
son could not claim the estate of his adoptive father’s paternal uncle, which had 
devolved by inheritance prior to his adoption. In 1888 Golapchandra Sarkar 
Sastri observed in his Tagore Law Lectures on the Law of Adoption : 


“ As regards collateral succession opening before adoption, it has_been held that an adoption 
cannot relate back to the death of the adoptive father so as to entitle the adopted son to claim the 
ante of ; collateral relation, succession to which opened before his adoption.” (Vide pages 413 

414. 

The law was thus well settled that when succession to the properties of a person 
other than an adoptive father was involved, the principle applicable was not the 
rule of relation back but the rule that inheritance once vested could not be 
divested. 


Before examining the decision in Anani Bhikappa Patil (Minor) v. Shankar Rama- 
chandra Pail, it is necessary to refer to the earlier pronouncements of the Privy 
Council on the question, which formed the basis of that decision. In Pratapsing 
Shivsing v. Agarsingyi Ratsingji® the question related to a jivai grant of the village 
of Piperia which had been made by the Ruler of Gamph to a junior member on 
condition that in default of male descendants it should revert to the thakur. The 
last incumbent, Kaliansing, died issueless in October 1903, leaving him surviving 
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his widow, Bai Devla. On 12th March, 1904, she adopted Pratapsing Shivsing. 
The thakur then sued to recover possession of the village on the ground that the 
adopted son was not a descendant contemplated by the grant, and that the adoption 
was invalid, as it would divest him of the village which had vested in him in October 
1903. With reference to the first contention, the Judicial Committee observed 
that under the Hindu law an adopted son was as much a descendant as an aurasa 
son. On the second contention, they held that the principles laid down in Raghu- 
nadha v. Brozo Kishoro* and Bachoo Hurkisondas v. Mankorebai* as to divesting of 
joint family properties which had vested in other persons were applicable, and that 
having regard to the interval between the date.of the death of Kaliansing and the 
date ofthe adoption Pratapsing could be treated as a posthumous son. It will 
be noticed that the thakur did not claim to succeéd to the village on the death of 
Kaliansing as his heir but on the ground of reverter under the terms of the grant, 
and no question of relation back of title with reference to the succession of a colla- 
teral’s estate was involved. 


~ 


In Amarendra Mansingh v. Sanatan Singh?, the question arose with reference 
to an impartible zamindari known əs Dompara Raj in Orissa. The last of its 
holder, Raja Bibhudendra, died on 10th December, 1922 unmarried, and by reason 
of a family custom which excluded females from succeeding to the Raj, a collateral 
Banamalai succeeded to it. On 18th December, 1922 Indumati, the mother of 
Bibhudendra, adopted Amarendra to her husband, Brajendra. The question 
was whether by his adoption Amarendra could divest Banamalai of the estate. 
It was held by the Privy Council that the validity of an adoption did not depend 
on whether an estate could be divested or not, and that the point to be considered 
was whether the power to adopt had come to an end by there having come into 
existence a son, who had attained the full legal capacity to continue the line, Apply- 
ing these principles, the Judicial Committee decided that the adoption was valid, 
and that Amarendra took the estate as the preferential heir. It will be seen that 
in this case no claim of the adopted son to succeed to a collateral was involved, 
and no question arose as to how far the theory of relation back could be invoked 
in support of such a claim. The estate claimed was that of his adoptive father, 
Brajendra, and if the adoption was at all valid, it related back to the date of Brajen- 
dra’s death, and enabled Amarendra to divest Banamalai. The point for deter- 
mination actually was whether by reason of Bibhudendra having lived for about 
20 years, the power of his mother to adopt to her husband had come to an end. 
‘It may be noted that but for the special custom which excluded women from in- 
heriting, Indumati would have succeeded Bibhudendra as mother, and an adoption 
by her would divest her of the estate and vest it in Amarendra, and the case would 
be governed by the decisions in Vellanki Venkata v. Venkatarama* and Verabhai v. 
Bhai Hiraba*. The only difference between these cases and Amarendra Mansingh 
v. Sanatan Singh? was that on the death of Bibhudendra his heir was not Indumati 
but Banamalai. This decision might be taken at the most to be an authority 
for the position that when an adoption is made to A, the adopted son is entitled to 
recover the estate of A not merely when it has vested in his widow who makes the 
adoption but also in any other heir of his. It is no authority for the contention 
that he is entitled to recover the estate of B which had vested in his heir prior to his 
adoption to A. 


Vijaysingji Chhatrasingji v. Shivsangjt Bhimsangji® is a case similar to the one 
in Amarendra Mansingh v. Sanatan Singh®. ‘The property concerned was an impartible 
estate. Chandrasangji who was one of the holders of the estate died, and was 
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succeeded by his son, Chhatrasingji. Chhatrasingji was then given away in adop- 
tion, and thereafter, Bhimsangji, the brother of Chhatrasingji, succeeded to the 
estate. Then the widow of Chhatrasingji made an adoption, and the question was 
whether the adopted son could divest the estate in the hands of Bhimsangji. It 
was held that he could. Here again, there was no question of collateral succession, 
the point for decision being precisely the same as in Amarendra Mansing v. Sanatan 
Singh?. 


We next come to the decision in Anant Bhikappa Patil (Minor) y. Shankar Ram- 
chandra Patil®. ‘The facts of that case were that one Bhikappa died in 1905 leaving 
him surviving his wodow, Gangabai, and an undivided son Keshav. In 1908 
Narayan, the divided brother of Bhikappa died, and Keshav succeeded to his 

roperties as heir. In 1917 Keshav died unmarried, and as the properties were 
Watan lands, they devolved on a collateral, Shankar. In 1930 Gangabai adopted 
Anant, and he sued Shankar to recover possession of the properties as the adopted 
son of Bhikappa. The High Court had held that as the joint family ceased to exist 
in 1917 when Keshav died, and as the properties had devolved on Shankar as his 
their, the adoption, though valid, could not divest him of those properties. The 
Privy Council held that the coparcenary must be taken to continue so long as there 
was alive a widow of the deceased coparcener, and that Gangabai’s adoption had 
the effect of vesting the family estate in Anant, even though it had descended on 
Shankar as the heir of Keshav. The decision so far qs it relates to joint family 
properties calls for no comment. When once it is held that the coparcenary sub- 
sists so long as there is a widow of a coparcener alive, the conclusion must follow 
that the adoption of Anant by Gangabai was valid and operated to vest in him the 
joint family properties which had devolved on Shankar. Then, there were the 
properties which Keshav had inherited from Narayan, which had also devolved 
on Shankar as his heir. With reference to them, the Privy Council observed:  / 


“ If the effect of an adoption by the mother of the last male owner is to take his estate out of the 
hands of a collateral of his who is more remote than a natural brother would have been, and to consti- 
tute the adopted person the next heir of the last male owner, no distinction can in this respect be 
drawn between property which had come to the last male owner from his father and any other pro- 
perty which he may have acquired.” ` 


On this reasoning, it was held that Anant was entitled also to the properties in- 
herited by Keshav from Narayan. Anant Bhikappa Patil (Minor) v. Shankar Ram- 
chandra Patil? must, in our opinion, be taken to decide that the doctrine of relation 
back will apply not only as regards what was joint family estate but also properties ` 
which had devolved by inheritance from a collateral. Otherwise, it is impossible 
to justify the conclusion that the personal properties of Keshav which had vested 
in Shankaf in 1917 would re-vest in Anant even though he was adopted only in 
1930. ‘The question arises how this decision is to be reconciled with the principle 
laid down in Bhubaneswari Debi v. Nilkomul Lahiri3 that an adoption made subse- 
quent to the death of a collateral does not divest the inheritance which had vested 
prior to that date. That that principle was not intended to be departed from is 
clear from the following observations of Sir George Rankin : : 


_ “ Neither the present case nor Amarendra’s cass? brings into question the rule of law considered 
in Bhubaneswart Debt v. Nilkomul Lahiri*. (Cf. Kalidas Das v. Krishan Chandra Dast.. . . . . Their 
Lordships say nothing as to these decisions which appear to apply only to cases of inheritance.” 


Nor does the discussion in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra 
Patil? throw much light on this matter. Considerable emphasis is laid on the fact 
that a coparcener has only a fluctuating interest in the joint family properties, that 
it may increase by death and decrease by birth, and that such a qualified interest 
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as that must carry with it the liability to be divested by the introduction of anew 
coparcener by adoption. This reasoning, however, is wholly inapplicable to pro- 
perty which is not held in coparcenary, such as the estate of a collateral devolving 
by inheritance. The judgment then refers to the decisions of the Board in Amarendra 
Mansingh v. Sanatan Singh’ and Vuyaysingji Chhatrasingji v. Shivsangji Bhimsangji? 
and it is observed that the impartible estątes which were concerned therein were 
treated as separate property and not as joint family property, a conclusion which 
does not settle the question, because even on the footing that the estates were separate 
roperties, no question of collateral succession was involved in them, the claim under 
tigation being in respect of the estate of the adoptive father and covered by the 
principle already established in Vellanki Venkata v. Venkatarama® and Verabhai v. 
Bhai Hiraba*, Then follows the conclusion already quoted that no distinction can 
be drawn between properties which come from the father and properties which 
come from others. This is to ignore the principle that the doctrine of relation 
back based on the notion of continuity of line can apply and had been applied, 
only to the estate of the adoptive father and not of collaterals. 


We may now turn to Jivaji Annaji v. Hanmant Ramchandra® wherein the scope 
of the decision in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil’ came 
up for consideration. There, the material facts were that Keshav and Annappa 
who were members of a joint family effected a partition, and thereafter, Annappa 
died in 1go1, leaving behind a widow, Tungabai. Keshav died leaving behind a 
son, Vishnu, who died in 1918 without male issue, and the property being Watan 
lands devolved on a collateral called Hanmant as his heir. In 1922 Tungabai 
adopted Jivaji. The question was whether he ‘was entitled to divest the pro- 
perties which had become vested in Hanmant as the preferential heir of Vishnu, 
and the decision was that he was not. It will be noticed that Annappa to whom 
the adoption was made had at the time of his death become divided from his’ brother, 
and the principles applicable to adoption by a widow of a deceased coparcener 
has therefore no application. It was a case in which the adopted son laid a claim 
to properties, not on the ground that they belonged to the joint family into which 
he had been adopted but that they belonged to a collateral to whom he was entitled 
to succeed as a preferential heir, and it was sought to divest Hanmant of the proper- 
ties which had vested in him in 1918 on the strength of the decision in Anant Bhikappa 
Patil (Minor) v. Shankar Ramchandra Patil®, ‘The contention was that if Anant 
could as adopted son divest the personal properties of Keshav which had devolved 
on Shankar as his preferential heir. Jivaji could also divest the properties which 
had devolved on Hanmant as the preferential heir of Vishnu. The learned Judges 
made no secret of the fact that this contention received support from the decision 
in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Pail’; but they were im- 
pressed by the fact that the statement of the law in Bhubaneswari Debi v. Nilkomul 
Lahiri” as to the rights of an adopted son guoad the estate of a collateral had 
been reaffirmed, and they accordingly held that the decision in Anant Bhikappa 
Patil (Minor) v. Shankar Ramchandra Patil® did not intend to alter the previous 
law that an adopted son could not divest properties which had been inherited 
from a collateral prior to the date of adoption. They distinguished the actual 
decision on the ground that as Keshav had vested in him both the ancestral pro- 
perties as well as the properties inherited from Narayan, and as admittedly there 
was a relation back of the rights of Anant in respect of the ancestral properties, 
there. should likewise be a relation back in respect of the separate properties. 
But it is difficult to follow this distinction. If under the law the rights of an adopted 
son differ according as they relate to the estate of his adoptive father or to property 
inherited from collaterals, the fact that both classes of properties are held by the 
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same person can make no difference in the quality of those rights. The position 
will be analogous to that of a coparcener who has also self-acquisitions, in which 
case the devolution by survivorship of joint family properties does not affect the 
devolution by inheritance of the separate properties. 


The fact is, as frankly conceded by the learned Judges, they were puzzled . 
by the decision in Anant Bhikappa Patil’ (Minor) v. Shankar Ramchandra Patil’ and 
as it was an authority binding on the Indian Courts, they could not refuse to follow 
it, and were obliged to discover a distinction. This Gourt, however, is not ham- 
pered by any such limitation, and is free to consider the question on its own merits. 
In deciding that an adopted son is entitled to divest the estate of a collateral, which 
had devolved by inheritance prior to his adoption, Anant Bhikappa Patil (Minor) 
v. Shankar Ramchandra Patil? went far beyond what had been previously understood 
to be the law. It is not in consonance with the principle well-established in Indian 
jurisprudence that an inheritance could not be in abeyance, and that the relation 
back of the right of an adopted son is only quoad the estate of the adoptive father. 
Moreover, the law as laid down therein leads to results which are highly inconve- 
nient. When an adoption is made by a widow of either a coparcener or a separated 
member, then the right of the adopted son to claim properties as on the date of the 
death of the adoptive father by reason of the theory of relation back is subject to 
the limitation that alienations made prior to the date of adoption are binding on 
him, if they were for purposes binding on the estate. Thus, transferees from limited 
owners, whether they be widows or coparceners in a joint family, are amply pro- 
tected. But no such safeguard exists in respect of property inherited from a colla- 
teral, because if the adopted son is entitled on the theory of relation back to divest 
that property, the position of the mesne holder would be that of an owner posses- 
sing a title defeasible on adoption, and the result of such adoption must be to extin- 
guish that title and that of all persons claiming under him. The alienees from him 
would have no protection, as there could be no question of supporting the alienations 
on the ground of necessity or benefit. And if the adoption takes place long after ' 
the succession to the collateral had opened—in this case it was 41 years thereafter— 
and the property might have meanwhile changed hands several times, the title 
of the purchasers would be liable to be disturbed quite a long time after the aliena- 
tions. We must hesitate to subscribe to a view of the law which leads to consequences 
so inconvenient. The claim of the appellant to divest a vested estate rests on a 
legal fiction, and legal fictions should not be extended so as to lead to unjust results. 
We are of opinion that the decision in Anant Bhikappa Patil (Minor) v. Shankar Ram- 
chandra Patil in so far as it relates to properties inherited from collaterals is not 
sound, and that in respect of such properties the adopted son can lay no claim on 
the ground of relation back. The decision of the High Court in respect of C Sche- 
dule properties must therefore be affirmed. 


It was finally contended that the defendants had blended C schedule proper- 

_ ties along with the admitted ancestral properties so as to impress them with the cha- 

racter of joint family properties. The burden of proving blending is heavily on the 

plaintiff. He has to establish that the defendants has so dealt with the properties 

as to show an intention to abandon their separate claim over it. Thisis a question 

of fact on which the Courts below have concurrently found against the appellant, 
and there are no grounds for differing from them, , 


In -the result, the decree of the lower court will be modified by granting the 
plaintiff a deeree for half the value of the plots, S. Nos. 634 and 635, S. Nos. 639, 
640 and 641 and S. Nos. 642, 644 and 645 as on the date of the suit. Subject 
to this modification, the decree of the lower Court is confirmed and the appeal 
is dismissed. In the circumstances, the parties will bear their own costs in this 


appeal. 
G.R./K.S. ————__ Decree modified and appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice BALAKRISHNA AYYAR. 


‘The Public Prosecutor .. Appellant* 
: o. 
Pachiripilli Satyanarayanarao .. Respondent. 


Prevention of Corruption Act (IT of 1947), section 5—Scops of—Code of Criminal Procedure (V of 1898), 
Section 234—Lelter written by wiiness to accused—Reference to bribe received from another witnass— Whether 
can be used to corroborate evidence of urtness who gave the bribe, i 


In 1998 the accused joined the post of establishment clerk in the D. T. O.’s office at Waltair on 
a salary of Rs. 100, and in December, 1949, he was drawing a salary of Rs. 160. On 11th March, 
1947, Central Act (II of 1947) came into force. On receipt of various allegations against the accused 
his house was searched by the Special Police Establishment, and moveable property of Rs. 45,000 
and documents relating to immoveable properties worth about Rs. 38,000 standing in his name 
and the names of the members of his family were found. He was charged with an offence under 
section 5 of the Act. The charge mentioned the recezpt of 7 items of bribes and an attempt to receive 
the 8th item between March, 1947 and December, 1949. The Assistant Sessions Judge acceptin 
the explanation of the accused refused to draw any presumption against him under section 5 (3 
of the Act, butfound the accused guilty of 2 of the specific items mentioned in the charge and found 
him guilty under section 5 (1) (a) of the Act. On appeal by the accused, the Sessions Judge found 
the evidence relating to these 2 specific items contradicting and unreliable and acquitted the accused. 
The Sessions Judge also refused to allow the prosecution to canvass the finding of the Assistant Sessions 
Judge that the property found in the possession of the accused was not disproportionate to his known 
sources of income. On appeal by the State to the High Court, 


Held, (1) that section 5 deals with 4 categories of conduct, viz., (a) the habitual taking of bribes 
as a motive or reward for showing official favour, (b) the habitual taking of money or moneys worth 
from persons coming within the hare of his official influence, (c) misappropriation of property entrus- 
ted to him or allowing another person to do so, and (d) obtaining money or money’s worth by corrupt 
or illegal means or by otherwise abusing hus official position. While clauses (c) and (d) make parti- 
cular and individual acts punishable, clauses (a) and (b) require that the misconduct charged against 
the accused shall be habitual. Instances of conduct which may not be sufficient to prove habit under 
clauses (a) and (6), would be punishable under clauses (c) and (d). Neither clause (a) nor clause 

b) creates any new offence except the requirement of habitual commission. But in regard to clauses 
c) and (d), their latter parts create new offences though the earlier parts do not, mz., (1) allowin 
some one else to misappropriate property entrusted to or under the control of the public servant an 
S obtaining a valuable thing or pecuniary advantage by abuse of official position are new additions. 

ection 5 (2) provides for punishment and section 5 (3) lays down a rule of evidence which enables 
the prosecution to prove more easily than otherwise the various offences defined in sub-section (1) 
by enquiring into the financial position of the accused. The accused can rebut the presumption 
only by satisfactorily accounting for his possession of disproportionate resources to the court before 
which he is being tried and not to some one else. 


(2) The charge under section 5 (1) must refer to some specific period during which the accused 
is alleged to have committed the offence, but the period should not be so wide as to amount to an 
abuse of the process of Court. 


(3) The question whether the possession of unexplained resources could be used to corrobo- 
rate the evidence adduced by the prosecution to show that on a particular occasion a particular bribe 
was received cannot be answered in general terms and the answer would depend upon the circum- 
stances of each case. If the resources which are traced to the accused are large and the particular 
sum he is charged with having received is relatively small it would not be right to use the possession 
of those unexplained resources to corroborate the fact of payment. 


(4) The Sessions Judge was therefore in error in refusing to permit the prosecution to show 
that the accused was in possession of resources disproportionate to his known sources of income and 
that the explanation given by the accused is not satisfactory. The prosecution should be allowed 
to show this and the accused is entitled to explain his financial position at the commencement 
and end of the period covered by the charge and rebut the presumption against him. 


(5) The charge as framed if treated as a charge ae seven items of bribes and an attempt 
‘to receive the eighth, it would contravene section 234 of the Code of Criminal Procedure as including 
more than 3 items and enlarging the period beyond 12 months. But as the charge was understood by 
all the parties to mean that the accused habitually accepted bribes and that some instances in which 
the received bribes were those enumerated in the charge, no prejudice is caused to the accused. 

(6) To support the evidence of P.W. 10 that he paid a bribe to the accused the prosecution 


tendered a letter written by P.W. 11. The Sessions Judge held it could not be used as a piece of 
substantive evidence to corroborate an accomplice, but could only be used to refresh the memory 
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of P.W. 11 and for contradiction. Held in appeal that the letter is relevant in itself, and that in its. 
turn will have a bearing on the question whether the Wrongiul act with which the accused was charged 
in relation to P.W. ro was only an isolated act or habitual with him. Blythe v. The King, A.L.R. 1949 
Cal. 641 and Biswabushan v. The State, A.I.R. 1952 Orissa 289, referred to. 


Criminal Appeal No. 703 of 1951 followed. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) by the Court of Sessions of; 
Visakhapatnam division in Criminal Appeal No. 70 of 1951 on his file (S.C. No. 22 
of 1951 on the file of the Assistant Sessions Judge in the Court of Sessions of Visakha-- 
patnam division). 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for Appellant. ‘ 

V. L. Ethiraj and L. S. Veeraraghava Ayyar for Respondent. 

The Court delivered the following 


Jopomenr.—Between March, 1947 and December, 1949, the accused was the head. 
establishment clerk in the office of the District Transportation Officer, Waltair. He 
joined that post in 1938 on a pay of Rs. 100. In December, 1949, he was getting 
a salary of Rs. 160 besides a dearness allowance of Rs. 33. After making various 
deductions his net pay amounted to Rs, 121-1-0. Various allegations against the 
accused having reached the officers above him, the matter was referred to the 
Special Police Establishment, Puri Branch. On 4th December, 1949, P.W. 44, 
an Inspector attached to that Establishment, obtained a search warrant Exhibit 
P-87, from the Additional District Magaistrate, Waltair and on 5th December,. 
1949, he searched the house of the accused in the presence of the local station 
Sub-Magistrate and some others. At the search silver articles weighing inal 
3,102 tolas and gold jewellery weighing 121 tolas were found. Besides, there were 
humerous documents securing money or money’s worth standing some in the name 
of the accused, same in the name of his wife, some in the name of his son and others 
in the name of his daughter-in-law. The total of these exceeded Rs. 45,000. 
In addition documents covering immoveable properties of the estimated value of 
above Rs. 38,500 were also found. The explanation of the accused in respect 
of the relatively large resources which the search disclosed he was in possession of, 
was this :— 

(1) He had a jutka plying for hire 

(2) He had a money-lending business 

(3) His wife had a trade in milk, and 

(4) He had obtained substantial dowries for himself and his son. 


The accused was tried by the Assistant Sessions Judge, Visakhapatnam, under 
section 5 of Central Act (II of 1947) on the following charge : 


“That you, being a public servant employed as head establishment clerk, District Transporta- 
tion Officer’s office, B. N. Railway at Waltair, about the period March, 1947 to end of 1949 in the 
discharge of your official duties habitually accepted at or near Waltair :— 


(1) Rs. 550 from Gonapa Vanjanadham of Attaraguda, 

(2) Rs. 130 from Kili Narayana of Palasa, 

(3) Rs. 120 from Mantri Asarayya of Narasimhapuram, 

(4) Rs. 150 from Jadhu Manikabi of Keonjhar, 

(5) Rs. 300 from Uppada Atchanna of Gopalapatnam, 

(6) Rs. 60 from D. Kurmayya of Chillapalem, > 

(7) Rs. 200 from D. Appanna of Ghipurupalli, gratifications other than legal remuneration: 


. 


and, 

(8) attempted to obtain Rs. 100 from Padala Jagannadham, Rs. 100 as bribe to have him 
transferred to the main line ; as a motive such as is mentioned in section 161, Indian Penal Code, 
committed the offence of criminal misconduct in the discharge of official duty as defined in section 
5 (1) (2) of Act II of 1947 and punishable under section 5 (a) of the said Act and within my cogni- 
zance.” 


It will be noticed that the charge has not been very happily phrased. As it stands 
it would mean that the accused habitually received Rs. 550 from Gonapa Vanja- 
nadham (i.e., to say several sums each of Rs. 550), that he habitually received Rs. 130 


. 
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from Killi Narayana (i.e., to say several sums each of Rs. 130) and so on. But, 
apparently what the learned Assistant Sessions Judge meant to. say was that the 
accused habitually accepted bribes and that some instances in which he received 
bribes were those enumerated lower down. It is clear that the charge was under- 
stood in this sense by both the prosecution and the defence since on no other basis 
would the evidence adduced on both sides be intelligible. Incidentally I may 
remark that if this charge is treated as a charge of having received seven items 
of bribes and of having attempted to receive an eighth item, as was at one stage 
tentatively suggested, it would contravene section 234 of the Criminal Procedure 
Cotle in two ways, first by including more than three items and next by enlarging’ 
the period beyond the space of twelve months permitted by that section. But 
this would involve such elementary mistakes that I doubt whether the Assistant 
Sessions Judge intended that the charge should be so read or whether it was so 
understood by any body concerned. : 


Section 5 (3) of Central Act II of 1947 provides that in any trial of an offence 
punishable under sub-section (2) the fact that the accused person is in possession 
of resources disproportionate to his known sources of income and for which he cannot 
satisfactorily account, may be proved, and, on such proof, the court shall presume 
unless the contrary is proved that the accused person is guilty of criminal miscon-' 
duct. Dealing with the contentions of the prosecution based on that statutory 
provision and the answer of the defence thereto the Assistant Sessions Judge ob- 
served : f 

“T am inclined to accept the contention for the defence that the property found in the posses- 
sion of the accused or in that of the other members of his family and the gold jewels and the silver 
articles seized from the house of the accused could not be said to be disproportionate to the known 
sources of income of either the accused or the other members referred to, and that there is a satisfac- 
tory explanation in respect of the acquisition of both the moveable and immoveable properties.” 
He also appears to have been of the opinion that it is only the acquisition of assets 
subsequent to 11th March, 1947, on which date Central Act II of 1947 came into 
force that could be looked into for purposes of section 5 (3) of the Act. In the 
view he took of the financial resources the accused was found to be in possession 
of, he declined to raise any presumption against him under section 5 (3). 


As regards the seven specific instances enumerated in the charge, he found 
that items 1 and g had been satisfactorily established, and - 

“that the accused had in respect of these two items of charge committed the offence of criminat 
misconduct as defined in section 5 (1) (a) of Act II of 1947 punishable under sub-section (2) of 
that section.” 

He therefore convicted him under the above section and sentenced him to suffer 
rigorous imprisonment for a period of three years. 


The accused appealed to the Sessions Judge, Visakhapatnam who proceeded 
on the view that he was called upon only to consider whether the conviction in 
respect of these two items was justified by the evidence on record. He observed : 

“I am concerned in this appeal only with the two specific instances which were accepted as 
proved by the lower court.” 

Before the learned Sessions Judge the prosecution wanted to show that the 
finding of the Assistant Sessions Judge that the property found in the possession 
of the accused was not disproportionate to his known sources of income, was in- 
correct. But he refused to hear arguments on that point. He observed : 

“ The learned Special Public Prosecutor sought to impugn the finding of the trial Court with 
regard to tht presumption under section 5 (3) of Act II of 1947. The finding ıs ın favour of the 
appellant. The defence raised legal contention that in view of section 423 (1) (6), Criminal Proce- 
dure Code, the contention put forth by the learned Public Prosecutor is not tenable in an appeal 
from a conviction. I agree.” 

In respect of the first of the two specific items he held that the evidence was 
contradictory and that besides there was no corroboration of the testimony of the 
accomplice who is alleged to have paid the-bribe. - -As regards the second instance, 
to support the evidence of P.W- 10 that he had paid a bribe to the accused the 
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prosecution tendered a letter Exhibit P-13 written by P.W. 11. About that letter 
the learned Sessions Judge remarked : 
“Tt is an obvious error to treat Exhibit P-13 as a piece of substantive evidence to corroborate 
an accomplice. Granting that it is a letter addressed to the appellant, the author of the letter is 
P.W. 11 and that could be used only by the writer thereof to refresh his memory and for contradic- 
tion if need be.” , 
In the end he observed : 
“ thus, the corroboration relied on by the trial Court does not obtain,” 


and in that view he allowed the appeal and acquitted the accused. 
The State now seeks to canvass the correctness of this order of acquittal. 


Central Act II of 1947 is relatively speaking a new enactment and the case- 
law on it has not crystallized into any definite pattern. The arguments before me 
therefore covered a wide range of ground, but I think I am right in saying that 
the arguments of the learned Public Prosecutor finally boiled down to this :—The 
charge against the accused was not merely that he had received the particular 
items of money enumerated in the charge framed by the Assistant Sessions Judge 
but that he was habitually accepting bribes. The instances enumerated in the 
charge were merely intended to be instances of the habit he was accused of. Section 
5 (3) of the Act permits the prosecution to prove the charge in a particular manner, 
ziz., by showing that the accused was in possession of financial resources dispro- 
portionate to his known sources of income. Once the prosecution establishes that, 
it will be for the accused to satisfactorily account for his possession of those resources. 
Tf he is unable to do that the Court shall presume that he is guilty unless of course 
the contrary is shown. The view of the Assistant Sessions Judge that no notice 
- can be taken of property in the possession of the accused before 11th March, 1947, 
when Act II of 1947 became law is not correct. Sub-section (3) of section 5 
begins by stating 

“In any trial of an offence punishable under sub-section (2) the fact that the accused person 
or any other person on his behalf is in possession,” 
and, then goes on to say that such possession, unless satisfactorily explained, shall 
be sufficient proof of his guilt. The learned Public Prosecutor pointed out 
that the statute employs the word “ is”. According to him what the statute requires 
the court to do is to look at the resources of the accused at the time he is charged ; 
all the resources he is in possession of on that date must be taken into account and 
not merely part thereof. The statute does not say that the resources he had acquir- 
ed before the date of the Act shall not be taken into account. 

Dealing with the observation of the Assistant Sessions Judge that Act II of 
1947 is not retrospective in its operation the learned Public Prosecutor explained 
that sub-section (3) of section 5 does not create any new offence ; it only lays down 
a particular mode of proof and the mode of proof permitted by that sub-section ` 
is available in respect of any prosecution subsequent to the date of the Act. Ac- 
cording to him even if the prosecution is unable to prove positively that on a parti- 
cular date the accused received a particular sum of money as a bribe from a parti- 
cular individual, nonetheless a conviction can be had under section 5 if the prosecu- 
tion establishes that the accused was in possession of resources disproportionate 
to his known sources of income unless the- accused accounts for the possession of 
those disproportionate resources or otherwise establishes that he is not guilty. 


The learned Public Prosecutor went on to say that the presumption created 
by section 5 (3) of the Act is available for another purpose also. According to 
him that presumption may be used to corroborate the evidence of an accomplice 
who has paid a bribe to the accused. In support of his argument he referred 
to the case in Blythe v. The King!. That was a case in which one Blythe who had 
joined the British Army in 1931 but who had subsequently joined the Indian Army 
was prosecuted under section 5 of Central Act II of 1947. In 1946 Blythe was the 
E ae ee 


1. ALR. 1949 Cal. G41. 
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Depot Commander in charge of various stores. The case for the prosecution was 
that Blythe dishonestly delivered to Bharat Purchasing Company, oil in excess 
of the quantities to which it was entitled under the release order from “ disposals ”. 
In order to prove the pecuniary resources in the possession of the accused the 
prosecution tendered three documents in evidence, Exhibits 22, 24 and 6. Exhibit 
22 was an extract from the account of Blythe with Lloyds Bank and showed that 
on June, 1947 the balance in that account stood at about Rs. 13,000. Exhibit 24 
showed that Blythe had opend an account with’ the Imperial Bank in February, 
1947 with a deposit of Rs. 3,000. In March there was a deposit of Rs. 10,850 ; 
in April of Rs. 6,000 ; in May of Rs. 12,150 andin June of Rs. 7,200. Exhibit 
6 represented a rough calculation made bŷ Blythe of his assets. The total value 
of his assets came to about Rs. go,000. The Court observed, 

“ We find, therefore, that the prosecution has proved in fact that the accused was in ion 
of pecuniary resources of which he cannot satisfactorily account for, disproportionate to his known 
sources, of income. The consequence that will follow from this is that the Court shall presume that 
the accused is guilty of criminal misconduct in the discharge of his official duty unless the contrary 


is proved ”. 
3 


In an earlier portion of the judgment settion 5 (3) of the Act is extracted and the 
following comment made on it :— . 


“ In the first place, this provision permits the prosecution to prove in these trials a fact, which 
would not be relevant under the Evidence Act the fact that an accused or any body else on his behalf 
is in possession of pecuniary resources or property, disproportionate to his known sources of income, 
and that for such possession that accused person cannot satisfactorily account. To prove this fact 
the prosecution will havein practice to prove the pecuniary resources in the possession of the accused ; 
then to prove what is known about his sources of income ; and then jo prove that the accused person, 
cannot satisfactorily account for this possession. If the Court is satisfied as regards these three things 
and also finds that the property is disproportionate to the sources of income, the prosecution will 
have proved the fact, which section 5 (3) gives it the right to prove. Thereupon, it will become the 
duty of the Court to presume that the accused has committed the offence of cnminal misconduct— 
but even then, the accused has the right to prove that he has not committed this offence. And if 
the accused succeeds in proving this, the Court shall not make the presumption aforesaid and will 
declare him not guilty ”. 


The reply of Mr. Etbiraj on, this part of the case may be thus summarised : 


(1) Section 5 (3) of Central Act (II of 1947) itself creates a new offence. 
Section 4 (0) of the Criminal Procedure Code defines an “offence” as “any act 
or omission made punishable by any law for the time being in force.’ Section 5 
(3) of Act (II of 1947) in effect and substance provides that the possession of what 
may be compendiously but not very accurately described as the possession of 
disproportionate wealth is “ criminal misconduct” in a public servant. That it 
creates a new offence was recognised in the case reported in Biswabhusan v. The 
Statel, At page 293 the following observations occur : 

“So far as the last objection is concerned, it is partly true that sub-section (3) of section 5 does 
not create an offence by itself, but is only in the nature of a rule of evidence as to what constitutes 
criminal ntusconduct ; but in view of the provisions that on proof of unexplained possession of 
resources or property disproportionate to known sources of income, a presumption of misconduct is 
to be made against the accused and a conviction can be based solely on that presumption, it is 
virtually the creation of a distinct head of the offence of criminal misconduct. Besides, even if it is 
merely evidentiary, it was quite appropriate that’ the learned Sessions Judge should have specified 
on that particular count also in the charge in fairness to the accused, since proof of it, by itself, may 
lead to serious consequences. The accused can have no grievance in this behalf”. 

The Assistant Sessions Judge acquitted the accused of this specific offence. 
It was not therefore open to the Sessions Judge in appeal to go into the question 
of the correctness or otherwise of the acquittal since the correctness of an order 
of acquittal can be canvassed only before the High Court. 


(2) Nor is it permissible for the prosecution to utilise the circumstance that 
the accused public servant is in possession of disproportionate wealth to corroborate 
the evidence of any witness who says that on a particular occasion he’paid a parti- 
cular amount as bribe to the accused. The decision in the Orissa case just cited 
was given in appeal against a conviction of an ex Inspector of Factories by the Ses- 
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sions Judge. The accused was found in possession of a sum of Rs. 3148 in cash. 
‘The Sessions Judge appears to have taken that circumstance into account in arriving 
at a conclusion whether the accused received the particular items of money set out 
in the charges against, him. On that the learned Chief Justice observed, 

“ Learned Judge uses this conclusion as an important item of circumstantial evidence by way 
of corroboration of the evidence relating to payment of specific items of bribery relating to the mills 
in Balasore District. Whether this line of reasoning is legitimate is open to question”. 

(3) Section 5 (3) of Act (II of 1947) creates a new offence, that is to say, 
it renders punishable something which was not previoulsly punishable, viz., the 
possession of disproportionate wealth. It is not open to the prosecution to seek 
a conviction under section 5 (3) of the“Act by using acts which were committed by 
the accused prior to the date of Act (II of 1947). ‘To do so would be in effect and 
substance to punish him for some thing which was not an offence at the time the 
act was committed and such a course is prohibited by the Constitution. 


To assess the value of these opposing contentions it is necessary to attempt an 
analysis of the scope of section 5 of Act (II of 1947). The first sub-section defines 
criminal misconduct in a public servant as consisting of four categories of conduct. 
Speaking very generally these are: 

(a) the habitual taking of bribes as a motive or reward for showing official 
favour ; 


(by the habitual taking of money or money’s worth from persons coming 
within the sphere of his official influence ; 


(c) misappropriation of property entrusted to him or allowing another 
person to do so; and i 


(d) obtaining money or money’s worth by corrupt or illegal means or by 
otherwise abusing his official position. 
Certain things will be noticed about the definition incorporated in section 5 (1). 
The first is that while clauses (¢) and (d) make particular and individual acts punish- 
able, clauses (a) and (b) require that the conduct cħarged against the accused should 
be habitual. The second is that instances of conduct which may not be sufficient 
to prove habit under clause (a) or clause (6) would be punishable under clause a 
or clause (d). The third point to note is that neither clause (a) nor clause (b 
really creates any new offence. The acceptance of a bribe even on a single occa- 
sion is made punishable by section 161 of the Penal Code. The language of clause 
(b) involves a substantial reproduction of section 165 of the Indian Penal Code. The 
principal difference is that while sections 161 and 165, Indian Penal Code make 
punishable even a single act, clauses (a) and (b) deal with the habitual commission 
of such acts. The first part of clause (c) is more or less only section 405 of the 
Indian Penal Code in its application to public servants. But, the latter part of 
it creates a new offence because it makes the public servant punishable if he merely 
allows another person to commit misappropriation of property entrusted to his 
care. Likewise the earlier part of clause (d) of section 5 (1) does not create a new 
offence while the latter part of it does. `A public servant who obtains by corrupt 
, or illegal means a pecuniary advantage for himself can always be brought under 
some section or other of the Penal Code. The addition made by the latter part 
of clause (d) consists in making punishable the obtaining of a pecuniary advantage 
by abuse of official position. 


In other words, conduct which was not previously punishable but which is 
made punishable by Act (II of 1947) really consists of two matters: (1) allowing 
some one else to misappropriate properly entrusted to or under the control of 
a public seryant, and, (2) obtaining a valuable thing or pecuniary advantage 
by abuse of official position. These two are really the new additions made to 
the list of offences previously punishable. Sub-section (2) merely provides the 
punishment for the offence defined in section 5 (1). Sub-section (3) only lays 
down a rule of evidence which enables the prosecution to prove more easily than 
otherwise the various offences defined in sub-section (1) in a particular manner. 
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‘That sub-section 3 only lays down a rule of evidence is the view taken by "Soma- 
sundaram J. in Criminal Appeal No. 703 of 1951 and I respectfully agree with it. 


Apparently in view of the difficulty of producing proof of specific instances the 
degislature devised another mode of proof founded on an enquiry into the financial 
position of the accused on the date on which he is allezed to have transgressed 
section 5 (1). When it is established that on that date he is in possession of pecu- 
niary resources or property disproportionate to his known sources of income then. 
he will be presumed to have committed an offence under section 5 (1), unless he 
‘can rebut this presumption by explaining how he came to be in possession of such 
resources., If his explanation is satisfactory there is an end of the matter. On 
the other hand, even if it is not it will be still open to him to show that he is not 
‘guilty by other evidence or contentions having a bearing on the charge. 


Before -proceeding further I may dispose of a subordinate contention that 
Mr. Ethiraj raised. Section 5 (3) speaks of the accused person satisfactorily ac- 
counting for his pecuniary resources. Mr. Ethiraj asked: to whom is this satis- 
factory account to be furnished? and seemed to suggest that this account need 
not be to the Court and that it might be given to some one else, as for instance to 
the official superior of the accused person or may be even to the investigating 
‘officer. Regard being had to the context in which the words occur, regard being 
also had to the fact that it is the Court which is required to presume that he is guilty, 
I have no doubt that section 5 (3) requires that the accused should satisfactorily 
account for his possession of disproportionate resources not to some one else but 
to the Court before which he is being tried. i 


. _. The charge under section 5 (1) must refer to some specific period during 
which the accused is alleged to have committed the offence. The period may 
be one year, may be two years, may be perhaps a little more, but it cannot be so 
‘wide as to amount to an abuse of the process of the Court—vide the observations of 
the learned Chief Justice in the Orissa case}, already referred to. Now, a public servant 
may have made money in the past by abusing his official position or by allowing 
some one to misappropriate property entrusted to his care or under his control 
‘or by otherwise contravening section 5 ; nevertheless he may have committed no 
act punishable under section 5 (1) after Act (II of 1947) came into force or during - 
‘the period covered by the charge actually framed by the court. To say that if 
the accused cannot satisfactorily account for his possession. of disproportionate 
resources at the time he is indicted he shall be considered guilty would be—so it 
‘was contended—to punish him for something which was not really included 
in the charge ; he may have been acting with the utmost fidelity and honesty during 
the period covered by the c e: StHl by virtue of this presumption he will be 
liable to be convicted and punished: Such could not have been the intention 
of the Legislature. There is force in this argument. 


To the question whether the possession of unexplained resources could be used 
to corroborate the evidence adduced by the prosecution to show that on a parti-, 
cular occasion a particular bribe was received, I do not think it is possible to give 
a general answer. It seems to me that it would depend upon the circumstances 
of each case. I shall illustrate my meaning. If in a particular case the evidence 
shows that a bribe of say Rs. 5,000 was paid to the accused on a particular date 
and that not very long thereafter either his bank balance increased by something 
like Rs. 5,000 or that he acquired property of the value of about Rs. 5,000, 
that would be a “ possession of resources? which could be used to corroborate 
the allegation that the particular sum had been paid as a bribe. If, on the other 
hand, the resources which are traced to the accused are and the particular 
sum he is charged with having received is relatively small, it would not be 
right to use the possession of those unexplained resources to corroborate the fact of 
payment. 
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The conclusion I have reached is this. The learned Sessions Judge was im 
error in refusing to permit the prosecution to show that the accused was in posses- 
sion of resources disproportionate to his known sources of income and that the ex- 
planation he gave in relation to it is not satisfactory. The acquittal of the accused. 
based on such a refusal cannot therefore be sustained and the appeal preferred by the 
accused will have to go back. To avoid doubts and further argument I shall 
explain what should be done when the case does go back. The prosecution will 
.be allowed to show that the resources in the possession of the accused were dis- 
proportionate to his known sources of income and that the explanation he has given 
about them is unsatisfactory. At the same time it will be open to the accused to- 
show that the explanation he has given is really satisfactory. If he is able to do ` 
that then there will be an end of the presumption against him. If he is unable 
to do that it will still be open to him to secure an acquittal by showing that during 
the period covered by the charge he has not been guilty of criminal misconduct. - 
It will be open to him for example to show this by explaining what his financial 
position was at the commencement of the period covered by the charge, what his 
financial position was at the end of the period covered by the charge and by giving 
full and proper account of the source of his resources during the period. Naturally 
some definiteness and precision will be expected in respect of this explanation. 
It will also be open to him to show that the evidence adduced by the prosecution. 
is untrustworthy or insufficient. 


In view of the order I propose to make, I shall make no comment on the evi~ 
dence relating to instances (1) and (3) on which the accused was found guilty by 
the Assistant Sessions Judge. One point, however, must be made clear. The learned. 
Sessions Judge thought that Exhibit P-13 was receivable in evidence only to refresh 
the memory of P.W. 11 or to contradict him. That view does not appear to be 
correct. Exhibit P-13 is relevant in itself as showing the circumstances under 
which P.W. 10 got employed, and, that in its turn will have a bearing on the ques- 
tion whether the wrongful act with which the accused was charged in relation 
to P.W. 10 was only an isolated act or habitual with him. 


I set aside the order of acquittal made by the learned Sessions Judge and direct. 
that he rehear the appeal in the light of the discussion and the observations already 
made. The accused will be allowed to remain on bail to the satisfaction of the 
Sessions Judge. 


V.P.S. p Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT ‘MADRAS. 
PRESENTI :—Mnr. JUSTICE SoMASUNDARAM. 
V. V. L. Narasimhamurthy .. Pettttoner* 


Criminal Trial—Sams facts constituting two offences—One of a public character like fabricating false 
evidsace ard anather of a private nature like defamation—Penal Cods (XLV of 1860), sections 193 and 467— 
Complaint by Court—Necessity for—If could be evaded by prosecuting the accused for the offence for which com- 
plani by the Court is not necessary. j 


Where on the facts disclosed two offences are made out for one of which a complaint by Court. 
is necessary and for the other a complaint by Gourt is not necessary, the party should not be allowed 
to evade the provisions relating to a complaint by Court. 


When the allegations in a complaint amount to an offence under section 193”of the Indian Penal: 
Code, a complaint of Court is necessary under section 195 (1) (6) of the Criminal Procedure Code 
and this cannot be evaded by prosecuting the accused for an offence under section 467 and section 471 
of the Penal Code, for which a complaint of Court is not necessary, merely because the facts disclosed. 
in the complaint also amount to an offence under these sections. 


Petition praying that in the circumstances stated therein the High Court will 
be pleased to quash the order of committal in P.R.C. No. 11 of 1952 on the file 
of the Court of the Stationary Sub-Magistrate of Rajahmundry. 
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K. S. Jayarama Aiyar'and T. Anantha Babu for Petitioner. 
N. Bapiraju for P.W. 1. ` 
` The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


The Court made the following 


Orver.—This is a petition to quash the order of committal passed in P.R.C. 
No. 11 of 1952 on the file of the Stationary Sub-Magistrate, Rajahmundry. The 
circumstances under which this petition has been preferred are these: The peti- 
tioner herein as the guardian of his minor daughter filed a suit in O.S. No. 33 of 1948 
on the file of the Subordinate Judge, Rajahmundry, on the basis of a will said to. 
have been executed by one Gunnamma. The will was filed along with the plaint. 
There was also a letter said to have been written by the two sons of Gunnamma 
confirming the will and it was also filed along with the plaint and the will. This suit 
was filed against the complainant in P.R.C. No. 11 of 1952 who was the first defen- 
dant in the suit. The defendant there claimed ` the properties under a 
settlement said’to have been executed by one of the sons of Gunnamma. 
The defendant in his written. statement attacked the will and the letter as 
forgery. The documents were sent to the Finger Print Expert as the will 
was only bearing the thumb impression of the testator. The petitioner 
herein, i.e., the father of the minor girl also gave evidence in support of the will. 
But after the opinion of the Finger Print Expert was obtained, the father 
withdrew the suit with the permission of the Court and the suit was ultimately 
dismissed. The first defendant therein has thereafter filed this complaint against 
the petitioner for an offence under sections 467 and 471 of the Indian Penal Code. 
The learned Magistrate after taking evidence has committed the petitioner to take 
his trial for an offence under sections 467 and 471 of the Indian Penal Code. Against 
that committal, this petition was preferred for quashing the committal order. 


The main point on which Mr. Jayarama Ayyar appearing for the petitioner 
seeks to quash this committal is that on the facts an offence under section 193 of 
the Indian Penal Code is disclosed for which the Court cannot take cognizance 
without a complaint by the Court as provided under section 195 (1) (b) of the Crimi- 
nal Procedure Code. The first question which arises for consideration is whether 
on the facts mentioned in the complaint, an offence under section 193 of the Indian. 
Penal Code is revealed. Section 193 reads as follows: 

“ Whoever intentionally gives false evidence in any stage of a judicial proceeding, or fabricates: 

false evidence for the purpose of being used in any stage of a judicial proceeding, shall be punished 
with imprisonment of either description for a term which may extend to seven years, and shall also. 
be liable to fine.” 
‘Fabrication of false evidence’ is defined in section 192. The relevant portion: 
of it is “ whoever causes any circumstance to exist intending that such circumstance 
may appear in evidence in a judicial proceeding and that such circumstance may 
cause any person who in such proceeding is to form an opinion upon the evidence 
to entertain an erroneous opinion touching any point material to the result of such 
proceeding is said ‘to fabricate false evidence’. ‘The effect of the allegations in the- 
complaint preferred by the complainant is that the petitioner has caused 
this will to come into existence intending that such will may cause the 
Judge before whom the suit is filed to form an opinidn that the will is a 
genuine one and therefore, his minor daughter is entitled to the property. The 
allegation, therefore, in the complaint will undoubtedly fall under section 192 of 
the Indian Penal Code. It will, therefore, amount to an offence under section 193. 
of the Indian Penal Code, i.e., fabricating false evidence for the purpose of being 
used in the judicial proceeding. There is no doubt that the facts disclosed will 
also amount to an offence under sections 467 and 471 of the Indian Penal Code.- 
For prosecuting this petitioner for an offence under sections 467 and 471, a complaint 
by the Court may not be necessary as under section 195 (1) (c) of the Criminal, 
Procedure Code a complaint may be made only when it is committed by a party 
to any proceeding in any Court. 
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Mr. Jayarama Ayyar does not give up his contention that the petitioner, 
though he appears only as guardian of the minor girl, is still a party to the 
proceeding. But it is unnecessary to go into the question at the present moment 
and I reserve my opinion on the question whether the guardian can be a party 
to a proceeding or not, as this case can be disposed of on the other point, viz., that 
when. the allegations amount to an offence under section 193 of the Indian Penal 
Code, a complaint of Court is necessary under section 195 GS (b) of the Criminal 
Procedure Code and this cannot be evaded by prosecuting the accused for an offence 
for which a complaint of court is not necessary. 


That such a course is not permissible has been held in a series of decisions 
of this Court beginning with Perianna Muthirian v. Vengu Iyer}, which was followed 
in Ravanappa Reddi, In re? and Appadurai v. Emperor’, All these decisions have 
been reviewed by Govinda Menon, J., in Chinnayya Goundan v. Emperor’. 


It is pointed out by the learned Public Prosecutor that where the allegations 
amount to defamation as well as fabricating false evidence it has been held by a 
Full Bench of this Court that a complaint by Court for the offence under section 
193 of the Indian Penal Code is not necessary and that the complainant may proceed 
without a complaint by the Court. On the principle of this decision, it was con- 
tended that in a case A fae the offence is one under sections 467 and 471 of the Indian 
Penal Code for which no complaint by Court is necessary, a complaint by Court 
for the offence under section 193 of the Indian Penal Code should not be insisted 
upon. Apart from this, it was also contended by him that in a case where the 

laintiff withdraws his suit without giving an opportunity to the Court to give a 
ding on the evidence before it as to whether it is false or true, the Court should 
not be asked to file a complaint for an offence under section 193 of the Indian Penal 
Code and that in such circumstances the private party should be allowed to pro- 
secute for the offence under sections 467 and 4.71 of the Indian Penal Code for which 
he is entitled to prosecute the accused in the case. In the Full Bench decision 
in Narayana Ayyar v. Veerappa Pillai®, Govinda Menon, J., observes : 

“We are in entire agreement with the decision in Perianna Muthirian v. Vengu Atyar?, which 

was followed in Ravanappa Reddi v. Emperor*, which again was followed in Ap ai Nainar, In re, 
where the proposition of law has been laid down that parties should not be allowed to evade the 
provisions of section 195 (1) @) of the Criminal Procedure Code by filing a complaint under another 
provision of the Penal Code if, clearly, an offence under section 19g, Indian Penal Code or any other 
section mentioned in section 195 (1) (b), Criminal Procedure Code, has been committed. This view 
is supported not only by the three cases adverted to above but also by Antarvedi Sarma, In re®, Cht 
Goundan, In re‘, Srimvasa v. Ramaswamz’, Subramania Aiyar v. Swamikannu Chetty®, Somapya v. Satya- 
narayana? and Gopalaswami Kurukondar v. Emperor>°.” 
The Full Bench therefore has upheld those decisions which lay down the principle 
that where on the facts disclosed two offences are made out, one for which a com- 
plaint by Court is necessary and for the other a complaint by Court is not necessary, 
the party should not be allowed to evade the provisions relating to a complaint 
by Court. The case of defamation and of fabricating false evidence stands on 
entirely different footing, In the case of defamation, under the provisions of 
section 198 of the Criminal Procedure Code a complaint by the person defamed 
is necessary. In respect of those offences which are committed against an indivi- 
dual for which the aggrieved person has to file a complaint under section 198 of 
the Criminal Procedure Code, one should not insist upon a complaint being filed 
by Court. i 

The offences mentioned under section 195 of the Criminal Procedure Code 
are offences against public justice. The State and the Courts are interested in 
prosecuting offenders against public justice more than private members of the 
society. In such case, the salutary principle will be to insist upon the Court filing 


6. ae 1 M.L.J. 466. 
62 M.L.J. 735 : I.L.R. 55 Mad. 343. r4 1944) M.W.N. 155 (Cr.). 
; pees M.W.N. 25 (Cr.). 
9- 


1935) 69 M.L.J. 812: I.L.R. 59 Mad. 
1934) M.W.N. 134 (Cr.). 


(z940) a MIT $86 FB). to. (1935) M.W.N. 248 (Cr.) 


(ioan) 56 M.L.J. 208. 
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a complaint, rather than allowing a private individual to prosecute the accused 
for offences for which he can, without the permission of the Court, prosecute. In 
this case, the facts disclosed amount to an offence under section 193 of the Indian 
Penal Code as well as an offence under sections 467 and 471 of the Indian Penal 
Code.* For the offence under section 193, a complaint by Court is necessary and 
that is sought to be evaded by preferring a complaint for the offence under sections 
467 and 471 of the Indian Penal Code. The party should not be permitted to 
do so. I hold, therefore, that a complaint by Court is nec in this case and 
as there has been no complaint by Court, the committal is an illegal one and has, 
therefore, to be quashed. i 


The petition is allowed and the committal order of the lower court is quashed. 
V.P.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDRAM. 


Mohammed Sheriff .. Petitionsr* 
U. 
- P. Mohamed Ibrahim .. Respondent. 


Criminal Procedure Code (V of 1898), section 196, Penal Code (XLV of 1860), section 171 and Madras 
Village Panchayats Act (X of 1950), section 112 (2) (1) and rule 27 (6)—Private complaint of false imper- 
sonation—Whether sanction of the District Magistrate necessary. 5 

In a private complaint for an offence under section 171 (f) of the Indian Penal Code of false 
impersonation at an election to a village panchayat the sanction of the District Magistrate under sec- 
tion 196 of the Criminal Procedure Code is not necessary. As the offence is one under the Indian 
Penal’ dode the Criminal Procedure Code applies and the amendment introduced by section 138 
of Act XLIII of 1951 is quite a valid amendment and the section 196 of the Criminal Procedure 
Code as amended does not require any sanction for a prosecution for an offence under section 171 
(f) of the Indian Penal e, so far as it relates to false personation. 


Further the rule 27 (6) made under the Village Panchayats Act does not apply to prosecutions 
by a private party but only to prosecutions by the election officer. 
Petitions under sections 435‘and 439 of the Code of Criminal Procedure, 1898» 
raying that the High Court will be pleased to revise the orders of the Court of the 
Sub Divisional Magistrate of Uslampatty, dated 28th July, 1953, and made in 
G.C. Nos. 39, 40 and 41 of 1953 respectively. 


A. Ramachandran for Messrs. Row and Reddy and Khaja Mohideen for Petitioner 
in all the petitions. 

T. P. Gopalakrishnan for Respondent in all the petitions. 

The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


The Court made the following 


Orvrr.—The accused is the petitioner herein. The petitioner was prosecuted 
on a private complaint for an offence under sections 171 (d) and 171 (f), Indian 
Penal Code. The case is that on the date of the Panchayat Board election in 
Uthamapalayam the accused voted twice giving his own name as P. Mohamed 
Rowther giving his voter number as 497 and also his own name with voter number 
423 in two wards, viz., wards Nos. 10 and g respectively. A preliminary objection 
was taken to the hearing of the case on the ground that under rule 27 (6) of the 
Rules framed under section 112 (2) (i) of the Village Panchayats Act, 1950, the 
sanction of the District Magistrate must have been obtained, and in the absence 
of such sanction the Court had no jurisdiction’to proceed with the case. Rule 27, 
clause (6) is as follows : 

““ The Election Officer shall immediately make such investigation as may be necessary and shall 
take steps to prosecute the person or persons whom he believes to be guilty of the offence of persona- 


tion after obtaining the previous sanction, required by section 196 of the Code of Criminal Pro- 
cedure, 1898, such sanction being obtained from the District Magistrate concerned.” 





* Criminal Revision Cases Nos. 947 to 949 of 1953. agrd October, 1953. 
- Criminal Revision Petitions Nos. 889 to 891 of 1953. 
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It is conceded that this rule 27 is a valid rule. If this is a valid rule, then the 
tule itself enjoins the Election Officer to obtain the previous sanction as required. 
by section 196 of the Code. ‘The question is whether under section 196 of the Code, 
sanction is necessary for prosecuting the petitioner for the offence of false persona- 
tion. Section 196, as it stood on the date when the rules came into force, is as 
follows : ` 


“ No Court shall take cognizance of any offence punishable ùnder Chapter VI or IX-A of the 
Indian Penal Code (except section 127 and section 171 (f), so far as it relates to the offence of persona- 
tion), or punishable under section 108-A, or section 153-A, or section 294-A (or section 295-A) or 
section 505 of the same Code, unless upon complaint made by order of, or under authority from 
(the Provincial Government or some officer empowered by the Provincial Government) in this behalf.’ 
Now this is an offence which falls under section 171 (f), and related to 
the offence of personation. Under section 196 therefore no sanction is necessary 
to prosecute any person for this offence. 

t is contended by the learned advocate for the petitioner is that this amend- 
ment of section 196 was introduced by section 138 of Act XLIII of 1951, which 
is an Act which provides for the conduct of elections to the Houses of Parliament, 
or the Houses of Legislature of each State and any provision made under this. 
Act to amend the Criminal Procedure Code should not be made applicable to offen- 
ces in the Panchayat Board elections which fall more within the scope of legisla- “ 
tion of the State Legislature. But’so far as the Criminal Procedure Code is con- 
cerned, it is in the concurrent List. It is open to the Parliament to amend the 
Criminal’ Procedure Code, though the State also may introduce its own special 
amendment, For an amendment of the Criminal Procedure it is not necessary 
that an Act as-such to amend the Criminal Procedure Code must be introduced. 
It may be introduced in any of the Acts of Parliament by introducing a suitable 
provision in that Act. Since the Parliament has power to amend the Criminal 
Procedure Code and has power to introduce a provision like section 138 of Act, 
XLIII of 1951, that section has all the force of amending the Criminal Procedure 
Code in respect of all offences which fall within the Indian Penal Code. It must 
not be forgotten that the accused in this case is prosecuted for an offence under the 
Indian Penal Code. The Criminal Procedure Code applies, and the amendment, 
introduced by section 138 is quite a valid amendment, and the rule framed by 
the State of Madras itself requires that the sanction as required by section 196. 
must be obtained if a prosectuion is launched by Election Officer. This section 
196, as already stated, does not require any sanction for prosecuting a case for an 
offence under section 171 (f) so far as it relates to false personation. Apart from 
that, what the rule requires is that the Election Officer if he wants to prosecute 
should follow the provisions of section 196. The rule does not apply to the « 
prosecutions by 4 private party. For both the reasons I find that the order of*the 
lower court that no sanction is required is correct. 

This petition is therefore dismissed. 

For the reasons in Cr. R.C. No. 949 of 1953, Cr. R.C. Nos. 947 and 948 of 
1953 are also dismissed. 

V.P.S. : — Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 


Raju alias Srinivasan Chettiar i - .. Appellant* 


U. 
Lakshmi Ammal “and another S .. Respondents. 
eee Law—Adopton—Dwesting of estate by adopted son—Collateral succession—If principle of divesting 
applies. 

In the case of collateral succession the principle that an adopted son’s rights date back to the 
date of the death of the adoptive father and that he would be entitled to divest the title of persons 
who took the estate, would not apply so as to divest from: an heir the estate of a collateral line in whom. 
it had vested, as the adopted son was not in existence at the time the succession opened. 


` 


* Appeal No. 708 of 1949. ` gist October, 1953. 
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The principle of provisional vesting is confined only to lineal succession, and there is no 


«eason or any justification in Hindu Law to extend the principle beyond the limits recognised by 
- the decisions, for to do so would be to introduce an uncertainty in the law of succession for which 
there is no warrant. 


- Appeal against the Decree of the Court of the Subordinate Judge of Mathurai, 
dated the goth June. 1949 and passed in O.S. No. 56 of 1948. 


N. Rajagopala Aiyangar for Appellant. 
V. Meenakshisundaram and M. Natesan for Respondents. 
The Court delivered the following 


Jupement.—This appeal was referred to a Bench by, Rajagopalan, J., as it 
raises an interesting but difficult question in the Hindu Law o Adoption. The 
following pedigree will make the appreciation of facts and relationship of parties 
easy : 








Ayyalu Chettiar Tiruvengadammal (died) 
i lo Le] 
Narasammal 
= | 
T Es bee Venkatabalu ET T 
(d-3.) (plff.) died 27-11-23. died 13-2-1930 
Venkatalakshmi Gowri Ammal (d-1.) 
Daughter died z | 
1-7-24. Thiruvengadammal. Srinivasa Chetti 


d-2.) 


Venkatabalu and Nagalingam became divided in 1917. Exhibit A-1 dated 
īst July, 1917, is the registration copy of the partition deed between them. Venkata- 
balu died on 27th November, 1923, leaving no male issue but a widow, Venkata- 
lakshmi, who was then enctente. A daughter'was born, but she died on ist July, 
1924, the mother having predeceased her in June, 1924. After the death of the widow 
and the daughter, the inheritance of Venkatabalu devolved on Narasammal, his 
mother who held the estate till her death in 1942. Under the. Hindu Law of 
Inheritance Amendment Act No. 2 of 1929 the sisters, the third defendant and the 
plaintiff, succeeded to the estate, as Nagalingam the divided brother of Venkatabalu 
died even in 1930. Nagalingam’s widow, Gowri Ammal, adopted the second defen- 
dant in 1945. The estate of Venkatabalu continued in the possession of Gowri 
Ammal as Narasammal was living at the time of her death as a member of Naga- 
lingam’s family. The plaintiff, one of the sisters of Venkatabalu, instituted the 
present suit out of which this ‘appeal arises, in forma pauperis, to recover possession 
of the estate of Venkatabalu for herself and the third defendant from defendants 
1 and 2, the first defendant being Gowri Ammal. The first defendant died in 1948 
after the institution of the present suit. The second defendant’s adoption by Gowri 
Ammal was established in O.S. No. 4 of 1946, Sub-Court, Mathurai and the second 
defendant resisted the present suit, claiming that he was the preferential heir to 
the estate of Venkatabalu, by virtue of his adoption in 1945, that his rights dated 
back to 1942 when the succession to Venkatabalu’s estate opened after the death 
of Narasammal, and that by the retrospective operation of his adoption he was 
entitled to displace the title of the plaintiff and the third defendant, notwithstanding 
the fact that the estate had vested in them immediately after the death of Narasam- 
mal. ‘This contention was not accepted by the learned Subordinate Judge, and 
the suit was decreed in favour of the plaintiff and the third defendant, subject to 
the condition of a payment of Rs. 500 to the second defendant in accordance 
with the terms of the partition deed of 1917. The second defendant who was un- 
successful in the lower Court has preferred this appeal. 


Mr. Rajagopala Ayyangar, learned Advocate for the appellant, wanted to 
raise a new point which was not raised in the Court below, namely, that there was 


` 
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an oral surrender by Narasammal to Nagalingam who continued in possession 
of the estate till his death, in 1930, and that thereafter the possession remained 
with his widow, Gowri Ammal. On a perusal of the pleadings and issues in the 
suit, we are unable to find any semblance of a plea of this nature either in para- 
` graph 2 of the written statement of the seco: d defendant or elsewhere. The ques- 
tion of oral surrender is one essentially of fac , and cannot be permitted to be raised’ 
for the first time in appeal, when there was no pleading, no issue and no trial on 
that question in the lower Court. We therefore declined to entertain the plea 
for the first time in this appeal. 


The main question that falls for determination is whether the second defendant 
is entitled by virtue of his adoption to divest the title to the estate of Venkatabalu 
from the heirs-at-law iri whom it had vested in 1942 and retain possession of the 
property. Had the adoption been made before the death of Narasammal, the 
second defendant would have taken the estate of Venkatabalu in preference to 
the sisters who come in later in the order of succession. But could he do so by 
dating back his rights to the date of the death of his adoptive father by the adoption 
made in 1945? ‘The point raised, however, presents some difficulty in view of 
the decisions of the Judicial Committee and of the High Courts in India in which 
seemingly conflicting views were expressed. f 


The appeal was argued on both sides with clearness and ability, and all the 
relevant authorities were exhaustively cited and critically examined by counsel 
on both sides. . 

As Mayne had observed, the law of adoption was- evolved from two texts 
and a metaphor. The other principles governing the law of adoption were deve- 
lo and enunciated by judicial decisions. One of the most troublesome questions 
which taxed the ingenuity of. lawyers and troubled the mind of the Judges was to 
draw the line where the power of a widow to make an adoption to her husband 
terminated: The boundary line was not drawn with clarity, and was not rested 
on any logical basis till the decision in Amarendra Mansing v. Santhan Singh1, which 
was pronounced by the Judicial Committee in 1933. Before that decision, the 
prevailing opinion was that when once the estate had vested in an heir of the last 
male holder, other than the adoptive widow by succession or survivorship or rever- 
ter, the widow’s power to make an adoption was at an end. Support was derived 
for this opinion from the observations of the Judicial Committee in the well-known 
case of Mussumat Bhoobun Moyee Debia v. Ram Kishore Achari Choudhry®, which was 
explained in the later decision, Padmakumari Debichowdhram v. Court of Wards®, which 
arose on the same facts but after the death of Bhoobun Moyee. It was also con- 
sidered that when once the limit was reached, the power of adoption became extinct 
and was thereafter incapable of execution. These two decisions were followed 
by the Judicial Committee in Thayammal v. Venkatarama* and Tarachurn Chatterji v. 
Sureshchunder Mukerji®, on more or less similar facts. One observation, however, 
may be made regarding these decisions. As the estate descended from the son to 
the widow by succession as in Bhoobun Moyee Debia’s case?, even if the mother could 
validly have exercised the power to make an adoption, the adopted son could not 
have displaced the title of the son’s widow as he would not be a preferential heir 
to the estate of the son displacing the title of the son’s widow in whom the property 
had vested. The inability to divest the estate was treated as a limit to the exercise 
of the power of the mother to make an adoption to continue the line and perpetuate’ 
the lineage. f 

In the development of this aspect of the law however it was recognised that 
a strict observance of such a rule in the case of coparcenary property would be 
inequitable and unjust, and therefore it was held that when a deceased coparcener’s 





I. (1933) 65 M.L.J. 203 : L.R. 60 I.A. 242: 4. (1887) L.R. 14 LA. 67: I.L.R. 10 Mad. 
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widow made an adoption the adopted son could take the share of his adoptive 
father in the joint family property, whether it was an impartible estate or partible. 
roperty, notwithstanding that the devolution by survivorship of the adoptive 
father’s share would enure to the surviving coparceners of the family. It was 
thought that the rule that an estate once vested could not be divested was not 
violated, as the vesting in the case of the coparcenary property was only provisional 
and was not absolute. The remaining coparceners took the interest of the deceased 
coparcener by survivorship, but in their hands it was only a defeasible estate. [See 
Raghunada v. Brozo Kishorot, Bachoo v. Mankorebai?, Yadao v. Namdeo? and Madana 
Mohana Deo v. Purushothama Deot] The vesting of the property therefore in any 
event in the case of joint family property was not treated as a limit for the exercise 
of the power of adoption by the widow. But the true principle was never formu- 
lated with clarity until 1933, when the Judicial Committee pronounced the decision 
in Amarendra’s case5. It is therefore needless to follow the fluctuations of judicial 
opinion from 1865 to 1933 an attempt to reconcile them with a view to evolve a 
satisfactory solution of the question, as that task was performed by Sir George 
Lowndes in Amarendra’s case”. This decision, it is needless to state, came as a great 
relief to lawyers and Judges who had to consider this vexed question. Sir. George 
Lowndes in a very comprehensive judgment examined the basis and the religious. 
foundation of adoption under Hindu Law after subjecting the texts bearing upon 
the question as well as the earlier judicial decisions to a very close and critical 
‘examination. The decision may therefore be taken as the starting point for the - 
discussion of the point raised in this appeal. 


In Amarendra’s case, the dispute related to succession to an impartible zamin- 
dari, which was separate property (not coparcenary Droner) tee page 643). 
This fact has some ba upon the question, and therefore it is necessary to bear 
it in mind. The pedigree is at page 645 of the Report. Raja Brajendra was the 
holder of the estate, and on his death his son, Bibhudendra succeeded to it. « He 
was then a minor, and therefore the estate came under the management of the Court 
of Wards. Bibhudendra died unmarried at the age of 20 years and 6 months and 
he was therefore a minor. The estate then passed by inheritance to Banamali, 
a descendant in the collateral line, who was entitled to succeed to the estate under 
the customary law of primogeniture governing succession to that estate which 
excluded females from inheritance. Within 8 days after the death of the son, 
Rani Indumati the widow of Brajendra adopted Amarendra, and the estate con- 
tinued in the possession of Amarendra and his mother. Banamali thereafter sued to 
recover the estate from Amarendra. He was successful in the Courts in India, but 
his rights were negatived by the Judicial Committee. The Judgment of the High 
Court is Amarendra Mansing Bhramarbar Rai'v. Banamali Singh®. Two contentions 
were raised before the Board: ( l Treating Banamali as a separate sapinda claiming 
strictly by inheritance, the anthorities established that when once the estate had 
vested in the last holder other than the adopting widow the power of adoption was 
at an end. The Rani was excluded from inheritance by custom and she could 
no longer adopt. (2) Where the husband from whom the power to adopt was 
derived, left a son to succeed him, and that son had attained full legal capacity 
to continue the line, the power of his mother was equally at an end, and this would 
be the case whether the family was separate or joint. In considering these questions. 
it was observed that the foundation of the doctrine of adoption under Hindu Law 
was the duty which was cast on every Hindu to provide for the continuance of 
the line for performance of the necessary rites to the ancestors. The devolution 
of the property when the line was continued, though, it was an inherent right of 
the son, was altogether of secondary importance. The property followed the status 
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-of the son, who had to administer to the spiritual needs of his ancestors. The Judi- 
-cial Committee decided in Pratapsing Shivsing v. Agarsingjt Rajasingji!, that the right 
-of a widow to make an adoption to her husband was not dependant on her inheri- 
ting the husband’s estate. It followed logically from this that the vesting of the 
property on the death of the last male owner in some one other than the adopting 
widow, be it either a coparcener of joint family property taking by survivorship 
-or an outsider claiming by reverter or a person taking the property by inheritance 
under a special rule of succession, could not take away the right and duty of the 
-widow to continue the line,’ and her power of adoption for that reason did not 
‘become extinct. After a review of the authorities the first question was answered 
“by their Lordships at page 658 as follows: 


“ It being clear upon the decisions above referred to that the interposition of a grandson, or the 
:30n’s widow, brings the mother’s power ofadoption to an end, but that the mere birth of a son does not 
do so and that thiseis not based upon a question of vesting or divesting of property, their Lordships 
think that the true reason must be that where the duty of providing for the continuance of the line 
‘for spiritual purposes which was upon the father, and was laid by him conditionally upon the mother, 
has been assumed by the son and by him passed on to a grandson or to the son’s widow, the mother’s 
power is gone. But if the son die himself sonless and unmarried, the duty will still be upon the mother, 
and the power in her which was necessarily suspended during the son’s lifetime will revive.” 


The second question related to the meaning to be given to the expression “ full 
legal capacity to continue the line”. This was interpreted to mean that the son 
- -should leave either a natural born son who would continue the line or at least 
leave behind him a widow who could continue the line by adoption. If there 
was a son’s widow lower down in the line, the existence of such a widow would 
-terminate the power of the mother higher in the line to make an adoption. ‘Other- 
wise, the duty which was conditionally laid upon the mother after the father’s 
death would automatically revive, if the son were to die without continuing 
the line or without leaving a widow who would be a potential mother to continue 
‘he line. The essential object of adoption being the perpetuation of the line, if 
the son dies without doing so or without leaving the means for such continuance, 
it was not only the right but the duty of the mother to perpetuate the lineage by 
making an adoption. In view of the answers given by their Lordships to the two 
«questions raised, they had no doubt in upholding the adoption of Amarendra rever- 
sing the decision of the Courts in India. Notwithstanding the fact, that the estate 
had vested before the adoption in Banamali, when once the conclusion that the 
power was validly exercised by Rani Indumati was reached, their Lordshi 
had no hesitation in holding that Amarendra was entitled to the estate,’ for he 
“property, automatically vested in Amarendra when the adoption was made. The 
High Court, as appears from the judgment in Amarendra v. Banamali®, discussed 
the question of vesting and divesting elaborately, but the Judicial Committee thought 
it unnecessary to deal with it at length, as according to their view if the adoption 
was valid, the son was automatically “entitled to the estate. 


The line of the father Brajendra which continued only one štep came to a 
standstill with, the death of Bibhudendra who died unmarried. The proper person 
:and the only person who in that event was under a duty to revive and continue 
the line was Rani Indumati, and when she exercised that power and continued the 
line the property which passed into the collateral line on the death of Bibhudendra 
by reason of the special rule of succession excluding'females, came back to the line. 
If females were not excluded, Rani Indumati would have obtained the estate. The 
‘intermediate vesting of the estate in Banamali was, it must be assumed, treated by 
the Judicial Committee as provisional, and the estate in his hand was a defeasible 
one, exactly in the same’manner and to the same extent as in the case of joint family 
property. When once the line was revived, the property which had belonged to 
that line came back to it. The same principle, it may be mentioned, was applied 
rin Pratapsing’s case, where property went by reverter consequent on the temporary 
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extinction of the line of the grantee, but came back when the line was continued 
by adoption. 


The next important decision of the Judicial Committee after Amarendra’s 
case!, was the decision in Vijaysingji’s case?, in which the facts were similar except 
that the estate passed to the collateral line, as Chatrasingji was adopted away into 
another family known as Bhanaria family. After the Abima estate devolved upon the 
uncle of Chatrasingji, i.e., Bhimsingji, Kesarba the mother of Chatrasingji, adopted 
Mansangji. Here also, the property was an impartible estate which was governed 
by a special rule of succession excluding females. After the adoption, Bhimsingji 
sued to recover the Ahima estate from Mansangji and others. The Courts in India 
held that the adoption of Mansangji was invalid. This decision was reversed by 
the Privy Council, as according to them the adoption of Mansangji was valid, and 
in his presence Bhimsangji, the uncle, had no right or title to recover the estate and 
could not therefore maintain the suit. The Privy Council declined to decide the . 
question which was raised, viz., whether Chatrasingji in whom the Ahima estate 
vested before adoption carried that estate with him when he was adopted into the 
Bhamaria family. The Privy Council followed the decision in Amarendra’s case! 
and reiterated their view in these terms : 

“ The purpose of an adoption is to secure the continuance of the line, and when the natural son 
has left no son to continue the line nor a widow to provide for its continuance by adoption, his mother 
can make a valid adoption to her deceased husband, although the estate is not vested in her. It 
was on this ground that the adoption in that case (Amerendra’s case)1, which was made by a widow after 
the death of her natural son without leaving ason or a widow, was found to be valid, though the estate 
had vested in a collateral of theson. In the present case the natural son with his wife having ceased 
to exist for the purpose of continuing the line in the Ahima family, his mother was entitled to make 
an adoption to secure that object. The adoption of Mansangji undoubtedly served the urpose in 
question, and it cannot be impeached simply because it would defeat the estate which vested 
in some other person ”. 


It is therefore clear that if once the adoption is valid, the fact that the effect of it 
‘would be to divert the estate which had vested in some other person is not a consi- 
deration for holding that the adoption is invalid nor is it a reason for not divesting 
the estate and vesting it in the adopted son. 


These two decisions of the highest authority as well as the decision in Pratap 
Sing’s case*, in our opinion, not only define the limits on the power of a widow to 
make an adoption even though the estate was not vested in her but in some other 
person, who took it by succession, survivorship or reverter but also establish on the 
line theory, if one may use that expression, the adopted son would get the property 
belonging to the line in whosoever’s hand it might be at the time of adoption. The 
decisions approximate the position of the adopted son as far as possible to that of 
a natural bern son in relation to the property of adoptive family, whatever may 
be the character and the nature of the property, that is, whether it is joint property 
or separate property or whether it is partible or impartible property, or even if 
it was property which was acquired under a grant subject to reverter when the main 
line became extinct, it does not matter. The reflection of the natural born son is 
made as complete as possible. So far-as the continuity of the line is concerned, 
‘when the adoption is made it operates retrospectively leaving no hiatus. The 
adopted son’s rights are similar in all respects to that of a natural born son, except 
that he cannot question to some extent the prior alienations as in Veeranna v. Sayamma « 
and in competition with a subsequently born natural son he takes a lesser share. 
He displaces the titles of all those in respect of the property of the adoptive family, . 
who when the hiatus in the line is closed held the property under an inferior title 
to that of the adopted son. The -intermediate vesting of the property is treated 
as provisional, and the emergence of an adopted son with a superior title divests 
the estate. On this line theory, all the decisions whether they relate to joint family 
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property or impartible property or separate property, can be reconciled and: 
explained. ` 

As observed more than once by the Judicial Committee and the Courts in 
India, a Hindu family cannot be brought to an end while there is a possibility either 
in future or by law of bringing into existence a male by a widow. So long as there is. 
a potential mother, the family is not at an end. The same principle may be stated 
also from another point of view. The male liné in Hindu Law does not become ex- 
tinct so long as there is a potential mother to continue theline. It therefore follows as. 
a logical corollary that if joint family property devolves by inheritance on the widow 
of the last male member or coparcener or even to a collateral in the absence of the 
widow, if there be in existence a widow of a predeceased coparcener who could 
revive the line i.e., the coparcenary by adoption the property will revert back to 
the family. The decision in Chandra v. Gojarabai*, was definitely overruled by the 
Judicial Committee in Anant Bimappa v. Shankar Ramchandra®. ‘Therefore the deci- 
sions which followed Chandra v. Gojarabai!, are no longer good law. It has been 
held that even partition of the family properties between the surviving coparceners. 
would not prevent the adopted son of a predeceased coparcener, the adoption 
having been made by his widow after partition, from taking his share in the family 
property. See Sankaralingam v. Veluchami3, Bajirao v. Ramakrishna*, approved by 
the Privy Council in Anant’s case? and also the, decision of the Federal Court in 
Tatya Shantappa v. Ratna Bai’. ; 

In Anant’s case?, the Bombay High Court took the view that after Amarendra’s 
case®, the adoption of Anant was valid but the adoption could not divest the estate 
which devolved on a collateral after the sole surviving coparcener’s death. This 
view was negatived in Anant’s case*, by the Judicial Committee. 

Separate property of the last maleholder which devolves on his death without 
a son, upon his widow does not present much difficulty, as when the adoption is 
made by the widow, the line is continued and the adopted son takes the estate as 
a preferential heir postponing the widow. If, however, a mother succeeds to- 
the estate of her son, who dies without leaving a widow to continue the line, and 
the line is revived by the mother, the adopted son no doubt would not be a pre- 
ferential heir to his brother’s estate in the presence of the mother. The Guntur 
case? was taken as authority for divesting the estate of the mother also, See Pattu 
Achi v. Rajagopala Pillai®, where the matter is fully discussed. If the property how- 
ever consisted of a grant made with the condition that it should continue so long 
as the male line lasts and an adoption is made after reverter of the property to 
the grantor’s family, the adopted son’s rights would date back to the date of death 
of his adoptive father and he would bridge the gap and take back the property 
(see Pratapsing’s case’). 

In the case of impartible estates there may be joint family estates or separate 
estates. In the former case if an adoption is made after the property had passed 
out of the family, on the analogy of the partible joint family property the adopted. 
son, as the i eral is revived by adoption, gets back the joint family imparti- 
ble estate. the impartible estate is a pines property governed by a special’ 
rule of succession excluding the females an the property passes out of the adoptive 
family into a collateral branch, when the line of ie adoptive father who owned. 
the estate is continued after the death of the natural son, the pro goes back 
to the adopted son as he would be in the line of heirs entitled to take the property. 

_ See Amarendra’s case? and Vijayasingji’s case? In our opinion Anant’s case?, falls 
into the last category, though the property was not an impartible estate. 
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The decision in Anant’s case}, requires careful consideration as it was strongly 
relied on by learned counsel for the appellant and was pressed upon us as being. 
The pro in disp 
Office Act III of 1874 as amended by Bombay Act V of 1886. “ Watan property ” 
according to the definition in the Act of 1874 is property held as remuneration for 
the performance of the duty appertaining to an hereditary office. The watan pro- 
perty and the hereditary office constituted the watan. The Act of 1874 imposed 
certain restrictions on the inheritance of watan property and watan rights. In 
the Act of 1886 except the last maleholder’s widow, the other female members of 
watan family are postponed in the order of Succession to a male member of the 
family qualified to inheritance as watan. Ina partition of 1857 Punnappa in the 


The portion of the judgment which is relevant for the decision of this case 
is the one which relates to the 
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estate had vested before the adoption in some heir other than the adopting widow, 
and Telang, J., in Chandra’s caset, also expressed the same view in different words. 
He expressed the opinion that the adoption by a widow did not divest the estate 
of one on whom the inheritance had devolved from a lineal heir of the husband. 
Amarendra’s case, established that the estate need not have vested in the adopting 
‘widow to ‘make the adoption valid, and that when once the line was properly. con- 
tinued or revived, the property automatically went back to the line as ancillary 
to the adoption. Here again, the Judicial Committee emphasised the importance 
of the line. Reference was made in the course of the judgment to Bhubaneswart 
Bebi v. Nilcomul Lahiri, where the Board enunciated the rule of law in these terms : 


“* According to the law as laid down in the decided cases, an adoption after the death of a colla- 
teral does not entitle the adopted son to come in as heir of the collateral ’’. 


But their Lordships distinguished that class bf cases as relating to inheritance and which 
proceeded on the footing that the adoptions were valid. The Judicial Committee 
declined to.express any opinion about the decision. They then proceed to consider 
Amarendra’s case? and Vijayasingji’s case* and it was held that both the cases proceeded 
on the basis that the impartible estates were separate properties and not joint family 
estates. The principle governing the succession to impartible estates was adverted 
to in the following passage at page 133: ‘ 

- «Now an impartible estate is not held in coparcenary (Rani Sartaj Kuari v. Rani Deoraj Kuar*, 
though it may be joint family property. It may devolve as joint family property or as te pro- 
perty of the last male owner. In the former case it goes by survivorship to that indivi ual, among 
those male members who in fact and in law are undivided in respect of the estate, who is singled out 
by the special custom, ¢.g., lineal male primogeniture. In the latter case jointness and survivorship are 
not as such in point. The estate devolves by inheritance from the last male owner in the order 
prescribed by the special custom or according to the ordinary law of inheritance as modified by the 
custom, The zamindari property claimed in Amarendra’s case?, was adjudged to belong to the 
adopted son on this last mentioned principle—that is, as heir of the last male owner”. ` 


The principle of divesting applicable to impartible estates which are separate pro- 
was held equally to apply to the. case of watan property which was governed 
y the special.rule of succession. In prinapie it was observed that no distinction 
-could be made between watan property which was joint family property and watan 
roperty which was separate property as in either case the same rule of succession 
applied. At the end of page 133 this is what their Lordships state : 
` «TF the effect of an adoption by the mother of the last male owner is to take his estate out of 
the hands of a collateral of his who is more remote than a natural brother would have been and to 
constitute the adopted person the next heir of the last male owner, no distinction can‘in this respect 
be drawn between property which had come to‘the last male owner from his father and any other 
property which he may have acquired. Keshav’s separate watan property devolves not on his mother 
who would be his heir at the general law but on the nearest male in the line of heirs; and if the plain- 
tiff’s adoption as son to Bhikappa puts him in that position, his right to succeed cannot be limited to 
such watan property as Keshav derived from Bhikappa. On this ground the appellant’s suit succeeds 
as regards the two parcels of land which Keshav inherited from Narayan.” 


The gist of this passage undoutedly is that both the kinds of property were placed 
on the same footing so far as succession was concerned, and the effect of the adop- 
tion was to bring the adopted son into the line of heirs who could displace the title 
of Shankar to the estate. It is therefore, in our opinion, no authority for holding 
that in the case of collateral succession, that is, the right of the adopted son to succeed 
to an estate which did not belong to the adoptive father’s family or line but to a 
collateral, the principle in Anant’s case®, would apply. No doubt the separate 
property of Keshav was not, in fact, the property of the adoptive father, but for 
purpose of succession their Lordships treated it as standing on the same footing 
as that of the adoptive father’s property which devolved on Keshav and to which 
‘Anant was allowed to succeed displacing the title of Shankar. Thus Anant’s case®, 
a 
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was not treated as a case of a true succession to a collateral, while Bhubaneswari 
Debi v. Nilcomul Lahuri?, was a case of such a succession to a collateral. 


It will be observed that while the Privy Council adverted to the decision in 
Bhubaneswari Debi v. Nilcomul Lahiri, they did not express any opinion regarding 
its correctness. They felt that in the cases of inheritance the position was governed 
by the general law of inheritance and not by the special rule of succession applicable 
to watan property or impartible estates. All the four decisions of the Judicial 
Committee, viz., Pratapsingji’s case®, Amarendra’s case?, Vijayasingji’s case* and 
_Anant’s case®, are concerned only with property belonging to the adoptive father’s 
line or at any rate, property which stands on the same footing, and in such cases 
if once the adoption is validly made and the line is continued by the person having 
the power to do'it, the adopted son gets back the property from the person who 
obtained it by inheritance or by survivorship or by a special rule of succession or 
even by reverter. To this extent the retrospective operation of the adoption is 
recognised and given effect to. The rights of the adopted son date back to the date 
of the death of the father. The limitations of this rule have already been adverted 
to and need not be repeated. The recognition of retrospective operation of the 
rights of the adopted son does not in any manner or to any extent offend the rule 
that inheritance cannot be kept in abeyance, and the property when once vested 
cannot be divested, for the reason that so long as a potential mother is in existence 
and the property of the adoptive father’s line has devolved upon a person, such 
devolution is treated as provisional and not absolute. The adopted son when he 
emerges displaces the title, divesis the property and gets it back. 


What was argued on behalf of the appellant was that there should be an exten- 
sion of this principle not only to the property of the adoptive father’s line but also 
to the property belonging to a collateral line. Wenkatabalu’s line is a collateral 
line so far as the second defendant is concerned, and the property of Venkatabalu 
is not property of his adoptive father’s line. If it is a case of property belonging to 
Nagalingam, his adoptive father, there will not be any difficulty in his getting back 
the property notwithstanding the fact that it might have devolved upon some other 
before his adoption. Had the 2nd Defendant been adopted to Nagalingam before 
the death of Narasammal in 1942, Venkatabalu’s property would have vested in 
the 2nd defendant on the death of Narasammal, to the exclusion of Venkatabalu’s 
sisters. But there is no authority to support the contention that the vesting of the 
property in the sisters after the death of Narasammal in 1942 was only a provi- 
sional vesting and was not absolute. An exception to the rule that property once 
vested cannot be divested in such a case has not been recognised by judicial 
decisions. 

It remains for us to consider the decisions cited at the bar as bearing upon this 
question. Anani’s case’ has already been ruled out as being no authority in 
support of the above proposition. 


It is unnecessary to deal with cases before Kally Prosonno Ghose v. Gocool Chunder 
Mitter®, It is a case of adoption after the succession to a collateral had opened, 
and the question raised was whether the adopted son could recover the property 
of the collateral line after the succession had devolved upon another. It was held 
that he was not entitled to succeed. The importance of this case, as it will be shown 
later, is that it was approved by the Privy Council. Bhubaneswari Debi v. Nilcomul 
Lahiri1, which affirmed a decision of the Calcutta High Court in Nilcomul Lahiri v. 
Jotendro Mokun Lahuri’, is the most important one. In that case one Rammohun 
died leaving two brothers and a widow, Chandmoni. He left no son and there- 
fore the widow succeeded to the estate of Rammohun. She died on 15th June, 
1867. Shibnath, one of the brothers of Rammohun died on the 28th May, 1861, 
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in the lifetime of Chandmoni, having given a power to his widow to make an adop- 
tion. Kalimohun the other brother AN died before Chandmoni leaving a son Nil- 
comul, After the death of Chandmoni, Nilcomul succeeded to the estate of Rammo- 
hun and was in possession of the property. If the widow of Shibnath had adopted 
a son during the lifetime of Chandmoni, undoubtedly such adopted son would 
have shared the inheritance with Nilcomul. It was alleged that as a result of 
Nilcomul’s fraud in setting up a forged will the widow of Shibnath was prevented 
from making an adoption during the lifetime of Chandmoni. After the death of 
Chandmoni the widow of Shibnath made an adoption, and Jotendro Mohun Lahuri 
was the adopted son. A suit was instituted to recover half share of the estate of 
Rammohun from Nilcomul on the ground that the adopted son was entitled by 
virtue of the adoption to succeed as the nephew of Rammohun. It was no doubt 
true in that case that the adopted boy was not even born when Chandmoni died 
in 1867, and therefore it was taken that inthe course of nature he could not have 
become the heir to the estate of Rammohun eyen on the assumption that the adopted 
son’s rights dated back. But the decision was not rested entirely upon that basis, 
and their Lordships laid down the general rule of law at page 23 of the report thus : 

“According to the law as laid down in the decided cases, an adoption after the death of a 
collateral does not entitle the adopted son to come in as heir of the collateral ”. i 
A similar view was expressed by the High Court earlier in Nilcomul Lahuri v. Jotendro 
Mohun Lahuri!, after referring to the decisions in Kally Prosonno Ghose v. Gocool Chunder 
Miiter*, Bhoobun Moyee’s case? and Sri Raghunada v. Sri Brozo Kishoro*. The observa- 
tions at page 189 in the judgment of Morris, J., are pertinent : : 

“The cases of Gourbullab v. Juggernath Pershad Mitter-a and Sri Raghunanda v. Sri Brozo Kishoro*, 
cannot be said to be in opposition to this rule. In the one case a grandson, and in the other case a 
son, took by adoption /ineally the estate of the grandfather and of the father, as against a nephew 
and a half-brother. These cases are no authority for holding, that if succession to an estate 
collaterally had opened out before the adoption, either the nephew or the half-brother could have 
been divested in favour of the subsequently adopted grandson or son”. 

This makes it quite clear that it is only in the case of lineal succession that the rule 
enunciated that the adopted son divests the property which had vested in an heir, 
applies and not to a collateral succession which opened before the adoption. 

In Gada Dhur Mallik v. Official Trustee of Bengal’, Sir George Rankin, the learned 
Judge, who pronounced the opinion of the Judicial Committee in Anant’s case®, 
stated the principle at page 439 thus: 

“The principle of Hindu Law which prevents an estate being in abeyance is an important doc- 
trine of the law of inheritance and it has important consequences as regards adoption. The rule 
is that the right of succession vests immediately on the death of the owner. Apart from the case 
of a child en ventre sa mere or of an adopted child, the estate once vested in an heir-will not be divested 
by the subsequent birth of a person who would have been a preferable heir had he been alive at the 
time of the death of the last owner. Kalidas Das v. Krishna Chandra Das", Kally Prosonno Ghose v. 
Gocool Chunder Mitter®, Nilcomul Lahuri v. Jotendra Mohun Lahuri1,” 

The three decisions therefore of the Calcutta High Court have been specifically 
seproved by the Privy Council and must therefore be taken as laying down the law 
correctly. 

Before Anant’s case®, the Patna High Court considered the question in Chundrachoor 
Deo v» Bibbutibushan Deva® and applying the principle in Bhubaneswari Debi v. Nil- 
comul Lahiri®, it was held that there was no reason for dating back the rights of an 
adopted son by a widow to the date of death of the adoptive father in such a 
way as to entitle the adopted son to inherit the property of a collateral. The deci- 

sions in Amarendra’s caset? and Vijayasingji’s casell, were also considered. 
en 
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Anant’s case! was considered by a Full Bench of the Bombay High Court in 
Jivaji Annajt v. Hanmant Ramachandra?. The question referred to the Full Bench was, 
whether an adoption after the death of a collateral allowed the adopted son to conie 
in as heir of the collateral. It also related to watan property, and the adoption 
‘was made after the property had devolved upon the collateral. It was contended 
that on the principle of relation back the adopted son was entitled to divest the estate 
which passed on to the collateral. But the Full Bench did not accept that conten- 
tion, and ap g the principle in Bhubaneswari Debi v. Nilcomul Lahiri®, negatived 
the rights uF ae adopted son. The decision in Anant’s case1, was confined to the 
facts of that particular case by the Full Bench, and the learned Judges saw no reason 
to extend the principle beyond the limits imposed by the Privy Council. See also 
the decision ofa single Judge of the same Court, Chagla, C.J., in Dattatraya Govind 
v. Vaman Ramakrishna‘, to the same effect. The decision in Subramanian v. Muthiah 
Chettiar’, enables the adopted son to take also the adoptive mother’s stridhana 
property on the theory of relation back, and it is not necessary to consider whether 
that view is correct or not. 


The observations of Venkataramana Rao, J., in Sankaralingam v. Veluchami 
Pillat®, also support the view that in the case of collateral succession in the principle 
of dating back the rights of the adopted son does not apply, and the learned Judge 
refers to the reasoning of Niyogi, J., in Mst. Darmadi v. Vikram’, where he pointed 
out that the decision in Bhubaneswari Debi v. Nilcomul Lahiri?, dealt with the case 
of an obstructed heritage, whereas in the case of an adopted son taking the property 
‘of his adoptive father it would be an unobstructed heritage. Venkataramana 
Rao, J., observes at page 131 of the Report that it is unnecessary to consider whether 
the ground of distinction made by Niyogi, J., is correct or not. But he however - 
‘does not dispute the correctness of the principle laid down in Bhubaneswari Debi v. 
Nilcomul Lahiri’. This decision it was, that was affirmed by the Full Bench in. 
Sankaralingham v. Veluchami®. 


The decisions therefore far from supporting the contention so strenuously 
urged before us by the learned advocate for the appellant establish the soundness 
of the principle in Bhubaneswari Debi v. Nilcomul Lahiri*, which it may be-observed 
is not restricted to the facts of that case, but is a general rule applicable to all cases 
of adoption. Sir George Rankin who delivered the judgment in Anant’s case}, 
enunciated the principle approving Kally Prosonno Ghose v. Gocool Chunder Mitter? 
and Nilcomul Lakuri v. Fotindra Mokun Lahuri}°, in the decision in Gada Dhur Malik v. 
Official Trustee of Bengal11, The ground of distinction therefore adverted to by the 
learned Judge in Anant’s caset, that these decisions applied only to cases of inheri- 
tance and proceeded on the ‘assumption that the adoptions therein were valid is 
‘correct, á 

Thus therule in Bhubaneswari Debi v. Nilcomul Lahiri®, which was left unaffected * 
by the decision in Anani’s caset, still governs succession to a collateral, where the 
succession opened before the adoption. The rule in Anant’s case}, governs succes- 
sion to property of a member of the line to which the adopted son belonged after 
the adoption, whether it was the adoptive father or his aurasa son that was the 
last male-holder in that line. It should be easy to understand the basis of this 
distinction between succession to the property, which belonged to a member of 
the line to which the adopted son belonged, and succession to the property of a 
collateral distinct from that line, if the true basis of the sanction for the adoption 
as explained in Amarendra’s case1*, is kept in view. The purpose of the adoption 


1. I:L.R. (1944) Bom. 116. . j z LL.R. (1939) Nag 
2. LL.R. 50) Bom. 510: A.I.R. 1950 ne 2M.L.J. 638 : = L.R. (1943) Mad. 
Bom. 360 (F $s 


1) LL.R. 7 Cal. 1 
4. ry R. (1950) Bom. g62. L.R. (1940) r Cal. KEN at REA 439. 
5. (1945) 2 M.L.J. 337 : I.L.R. (1945) Mad. 12. (1933) 65 M.L.J. 203 A. 2422 
638. I.L.R. 12 Pat. 642 (P.C.). 
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3. (1885) LR. 12 I.A. 137: LL.R. 12 Cal. g- uir I.L.R. 2 Cal. 29 
18 Be 
t, 


3 
6. (1942) 1 M.L.J. 119 at page 131. 
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is to ensure the continuity of the line. In the present case Nagalingam’s widow - 
was under no obligation to provide for the continuity of Venkatabalu’s line. Her 

obligation with the corresponding right was to provide for the continuity of her 

husband’s line which she discharged by adopting the second defendant. She could 

not possibly provide for the spiritual needs of ‘Venkatabalu’s line by adopting the 

second defendant to her husband Nagalingam. ‘The legal fiction, that an adop- 

tion acts retrospectively leaving no hiatus, should also have the same foundation 

as the’ adoption itself. The adoption was primarily to provide for. 
the spiritual needs of the departed in the line of Nagalingam ; succession to 

property, if any was ancillary to the discharge of that obligation. That itself 
should set the limits to which that fiction could be extended. When there was 

no such obligation laid on Nagalingam’s widow or on the adopted son to provide 

for the continuity of Venkatabalu’s line, the subsequent adoption of the second de- 

fendant could not cover the hiatus as far as Venkatabalu’s line was concerned. | 


It follows therefore that in the case of collateral succession the principle, 
that the adopted son’s rights date back to the date of the death of the adoptive 
father and that he would be entitled to divest the title of persons who took the 
estate, would not apply so as to divest from the heir the estate of the collateral line 
in whom it had vested,as the adopted son was not in existence at the time the succes- 
sion opened. The principle of provisional vesting is confined only to lineal succes- 
sion, as has been pointed out in the forego NE discussion, and there is no reason 
or any justification in Hindu Law to extend he principle beyond the limits recog- 
nised by the decisions, for to do so would be ‘o introduce an uncertainty in the 
law of succession, for which there is no warr nt. No authority of the Judicial 
Committee goes to the extent to which the learned counsel for the appellant contends. 


We are therefore of the opinion that the view taken by the learned Subordi- 
nate Judge is correct, and that his decision must be upheld. 


In the result the appeal is dismissed with costs. 
R.M. —— Appeal dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Mack. ; 
Dominion of India and another- i .. Appellants* 
2. ~ 

Nagardas & Co., represented by its Managing Partner, Tribhavan- 

das Mohanlal (Gandhia) .. Respondent. 

Limitation Act (IX of 1908)—Articles 30 and 31—Scops of—Consignes taking open delivery and finding 

140 pairs of dhoties missing From bale—Suit for compensation against Railway—Limitation. 


Article 30 of the Limitation Act prescribes a period of one year against a carrier for compensa- 
tion for losing or injuring goods from the date when loss or injury occurs, that is, it applies to a case 
where the goods arrive at the station to which they are consigned in a damaged condition. But 
Article 31, which prescribes a period of one for compensation for non-delivery or.delay in delivery 
of goods from the date when the goods ou ht to have been delivered when there is no delivery at 
Where therefore goods (dhoties) were consigned on 18th March, 1945, arrived at the station of 
delivery in a damaged condition with 140 pairs of dhoties missing, the proper Article applicable is 
Article go and a suit filed on g1st Marc March, 1948. is barred by limitation. 


Per Curiam : The inaction of the Railways in not replying to the various notices sent by the plain- 
tif must be strongly deprecated. 


Case-law reviewed. 


Appeal against the order of the Court of the Subordinate Judge of Vijayawada, 
dated 7th March, 1950, in Appeal No. gi of 1949 preferred against the decree of 
the Court of the District Munsif of Vijayawada in O.S. No. 280 of 1948. 


V. Ramakrishna Sastri for Messrs. King & Partridge for Appr aan 
A. L. Narayana Rao for Respondent. 





* A.A.O. No. 413 of 1950. 17th April, 1953. 


I) DOMINION OF INDIA 2. NAGARDAS & ao. (Mack, J.). 667 


The Court delivered the following 

Jupcmenr.—Appellants are the Dominion of India and H.E.H. the Nizam of 
Hyderabad represented by the General Manager of the N.S. Railway, Secunderabad. 
The appeal is against a remand by the Principal Subordinate Judge of Vijayawada 
reversing a finding of the District Munisf that a suit filed by Nagardas & Co., mer- 
chants of Vijayawada, claiming Rs. 669 as damages in respect of dhoties lost in 
transit was time-barred. The suit was remanded for fresh disposal on the other 
issues. 

The relevant facts are these. Two bales of dhoties Nos. 9588 and 9589 were 
consigned to Vijayawada on 18th March, 1945, from Ahmedabad to the plaintiff 
firm. Delivery was to be effected to the plaintiff at Vijayawada, the delivery station 
being on the Nizam’s State Railway. The booking station, i.e., Ahmedabad was 
on the B.B. &. C.I. Railway. There is no dispute as regards one bale No. 9589. 
‘which was delivered to the plaintiff intact. e other bale No. 9588 arrived at 
Vijayawada in a damaged condition. Plaintiff took open delivery on 5th April, 
1945, after obtaining a certificate from the Commercial Inspector of the N.S. Railway. 
140 pairs of dhoties valued at Rs. 661 were found to be missing from this bale. 
Tt is the plaintiff’s case that he sent notices on 7th April, 1945, to the Railway com- 
panies concerned, i.e., the B.B. &. C.I. Railway, G.I.P. Railway and the N.S. 
Railway claiming damages and he received no reply despite reminders. He did 
not issue the statutory notice under section 80, Civil Procedure Code, till grd Septem- 
ber, 1946. Not receiving any reply even to this, plaintiff filed the suit on gist 
March, 1948, only against the N.S. Railway who contended, inter alia, that the suit 
was time-barred. Plaintiff’s contention that the suit was governed by Article 115 
_of the Limitation Act was rightly negatived and is not pressed before me. 


There are only two possible articles, which apply to a case of this kind, viz., 
Article 30 or Article 31. Article 30 prescribes a period of one year against a carrier 
for compensation for losing or injuring goods from the date when the loss or injury 
occurs. Article 31 prescribes a period of one year against a carrier for compensa- 
tion for non-delivery of or delay in delivering o ee the date when the goods. 
ought to be delivered. 


Prima facie, it would appear that the date on which these dhoties were found 
to be missing out of a single bale was the date on which the loss was found to have 
occurred and the governing Article would be Article 30. If Article 30 governs. 
this case, the suit is, of course, rather hopelessly time-barred. 


The District Munsif however took the view that Article 31 applied to the present 
case and his view was adopted by ‘the learned Subordinate Judge who however 
on the basis of some decided cases held that applying Article 31 to the present case, 
the suit was not time-barred. The decisions relied on are authority for the position 
that in cases where the Railway Company after correspondence definitely refused 
or declared their inability to deliver the goods, the year prescribed by Article 31 
runs from the date of such refusal or declaration. I have been referred to a decision: 
of mine Seetharama Sastri v. The Hyderabad State1, in which the facts were rather different 
and Article 31 was applied. That was a war-time consignment of machinery from 
Vijayawada to Lahore on the 21st of August, 1944. On the 7th of November, the 
consignee complained in a letter to the consignor that the goods had not reached’ 
him. A complaint was made by the consignor to the railway company complaining 
of non-delivery and asking for payment of their value. Not receiving a reply, the 

or filed the suit on the gist of October, 1945, within one year of the receipt 
pee oe ation of non-delivery. I also held in that case that in 1944 Railways 
were afflicted by war conditions and congestion in transit, and that the delay of 
2 months and 16 days could not be considered to be an unreasonable period within 
which a railway company ought to have delivered the goods. The position would 
have been wholly different if the machinery had arrived at Lahore packed say im 
one case or crate in a damaged condition, and on open delivery it was found that 


I. (1949) 2 M.L.J. 298. 
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certain parts of machinery had been abstracted in transit. If such had been the 
case, Article 30 would have been, I consider, applicable and not Article gr. 


In Governor-General in Council v. Khadi Mandali1, Govinda Menon, J., followed 
Seetharama Sastri v. The Hyderabad State*, with approval and held that in that parti- 
cular case the date from which limitation has to be computed was when the railway 
administration finally intimated that delivery could not be made. In that case, 
several bales of cotton cloth were consigned at Rajapalayam in the South Indian , 
Railway for despatch to Guntur on the 7th of September, 1944. The bales did 
not reach Guntur and at length after correspondence, it was not till the goth of 
September, 1945, that the railway company informed the plaintiff of its inability 
to deliver the goods. That was a case of non-delivery pure and simple, and it 
was open to the railway company at any time to trace out the bales which may 
have been miscarried and deliver them to the consignee. That decision like Seetha- 
rama Sastri v. The Hyderabad State®, is, I consider, no authority for the Article appli- - 
cable when out of a single bale or package delivered, some articles have been found 
to have been abstracted in transit. In Palanichamt Nadar v. The Governor-General 
of India in Council, Yahya Ali, J., took the view that Article 31 applied to a case 
in which out of 15 bags of areca-nuts consigned, there was an ultimate short delivery 
of 4 bags. He held that time began to run after the definite refusal or declaration 
of inability to deliver by the responsible railway company. 

I have also been referred to an earlier decision of the Patna High Court, Bengal 
and North-Western Railway v. Maharajadhiraj Kameshwar Singh*. That was a case 
in which a consignment ‘of 3,229 bundles of steel rods weighing 851 maunds 
and 4 wooden frames were consigned from a station on the East Indian 
Railway, to a station on the Bengal and North-Western Railway on the 27th of 
August, 1922. There were three deliveries on the 14th September, on the goth 
‘September and on the 21st September, 1922. After the delivery operations were 
‘completed, it was found that there was a shortage of 248 maunds. The wooden 
frames were delivered by road van on the 5th of October, 1922. The suit was 
filed on the 4th of October, 1923, i.e., within one year of the delivery of the wooden 
frames which was a part of the same consignment. It was held in that case that 
Article 31 applied. In this connection, Courtney Terrel, C.J., observed that if 
the defendant railway wished to take advantage of Article 30, the onus was upon 
them to prove when the loss or injury to the goods actually occurred, and that more 
than a year has elapsed from that date. e defendant railway in that case took 
the position that no loss in fact occurred and that the goods were delivered as 
received by them from the East Indian Railway Company. It was of course open 
to the Railway Company to have in the circumstances of that case traced the missing 
‘bundles of rods and effected delivery of them even subsequent to the 21st of Sep- 
tember, 1922, on which date the delivery of the rods from the wagons which had 
arrived was completed. The learned Bench, if I may say so with respect quite 
rightly negatived the contention of the Railway Company that in the circumstances 
of that case the léss was discovered on the 21st of September and that the plaintiff 
had to sue for damages in respect of the iron rods within a year from that date. 


The position in the present case is however quite different. Here we have 
a clear abstraction of dhoties out of a single bale which the consignee took under 
open delivery, his case being that there were 140 pairs of dhoties missing from this 
bale which had obviously been abstracted or stolen and therefore lost during transit. 
Had the entire bale itself not arrived at the station to which it was consigned, then 
Article 30 may have no application as it would be difficult if not impossible for 
the consignee to say exactly when the loss or injury occurred. In such a case, 
Article 31 would apply and the period of limitation would be a year from the date 
when the goods ought to have been delivered. The present type of case is one 
of common and frequent occurrence on railways when out of a package consigned, 
some articles are abstracted during transit, it may be dhoties out of a bale as in the 





L TER 1 M.L.J. 210. ` 8. e 2 M.L.J. : 
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-present case or fruit or vegetables abstracted out of a basket in transit and so on. 
It appears tome to bea matter ofgreatimportance, and public interest as to which 
-Article of limitation should apply to such cases. I have no hesitation in holding that 
the correct Article is Article 30 and that any suit should be brought against a carrier 
within a year from the date on which the loss occurs. In this case, the loss occurs 
-when the package is opened and some of its contents found to have been abstracted 
in transit. . 

Mr. Narayana Rao for the plaintiff has strongly criticised the conduct of the 
railway administration for sending no reply to the plaintiff’s notices or. even to his 
‘statutory notice under section 80, Civil Procedure Code. In some decisions to 
-which I have referred, the starting point of limitation has been taken to be 
the date on which the railway ‘administration finally intimated inability to deliver. 
e pon immediately arises for çonsideration as to the date from which limitation 
should run in cases in which the railway administration as in the present case sent 
no reply at all. In such a case, it must depend on the facts of each case as in 
Seetharama Sastry v. The Hyderabad State1, as to when the goods ought to have been 
delivered in cases where Article 31 applies. 


- In cases such as this, where I have no hesitation in holding that Article 30 
applies, if I accede to the learned Advocate’s contention that the limitation period 
must commence from the date on which the railway administration expresses 
inability or refuses to deliver, in cases where they do not reply at all to notices, 
there would be no starting point of limitation at all. The learned Subordinate 

„Judge came to the conclusion that the railway administration had no available date 
for computing the period of one year under Article 31 and therefore the suit was 
not barred by time. That would mean that the plaintiff could have filed the suit 
without any regard to time even 25 or 50 years hence. This, I have held, isa clear 
-case covered by Article 30 of the Limitation Act ; nor can the fact that a defendant 
railway ignores a notice without any reply have the effect of annihilating for ever 
-any time bar of limitation and expose itself to a suit at any time in future. I hold 
that the suit is hopelessly time-barred under Article 30 of the Limitation Act, and 
‘on different reasoning confirm the dismissal of the suit by the learned District 
Munsif. At the same time, I must deprecate strongly the failure of the railway 
administration to send any reply to the plaintiff to all his notices. This however 
-does not relieve the plaintiff of his legal responsibility of not filing the suit within 
the one year’s period prescribed. I would, in the circumstances,.while allowing 
‘this appeal and restoring the order of the District Munsif dismissing the suit as 
tbarred by limitation, direct the parties to bear their own costs throughout. 


V.P.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN AND MR. JusTice- BALAKRISHNA AYYAR. 


The State of Madras, represented by the Deputy Commissioner 
of Commercial Taxes, Madras Division, Madras. .- Petitioner.* 


Madras General Sales Tax Act oe of 1939)— Turnover and Assessment Rules, (1939), rule 18 (2) and 
‘(3)—Scope of —Right of a dealer to ton for the month prior to registration—Drums of oil wed on pete 
-as security and returned in specie—There is ro sale as defined in the Act. 

Sub-rules (2) and (3) of rule 18 and Form No. A-g of the Madras Sales Tax Turnover and Assess- 
ment Rules have all to read together. Since on the date an assessee applies for the deduction 
. issible under rule 18 (2) he would be “such a manufacturer ” within the meaning of sub-rule 
(1) of rule 18, he would be entitled, under the provisions of sub-rule (3), to present the application 
:for the previous month, i.e., the month even prior to the month of registration. 


Where a certain number of drums of oil was, borrowed on a deposit, more in the nature of a 
-security, and the oil returned in specie subsequently there is no sale as defined by the Act. 
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Petition under section 12-B (1) of the Madras General Sales Tak Act of 1939» 
praying that the High Court will be pleased to revise the’ order of the Sales Tax 
Appellate Tribunal, Madras dated oh August, 1953 and made in T.A. No. 96 of 
1953, preferred against the order of the Commercial Tax Officer, North Madras, in 
Appeal No. 2 of 1953. 


The Assistant Government Pleader (K. Veeraswamt) for Petitioner. 


The Judgment of the Court was delivered by 
Rajagopalan, 7.—Two points have been raised by the learned Government 
Pleader in this revision case. 


The respondent, the assessee, was registered, under rule 18 of the Turnover 
and Assessment rules framed under the Madras General Sales Tax Act, on grd 
March, 1951. As required by sub-rule (3) of rule 18 of the Turnover and Assessment 
Rules, the assessee submitted a return in Form No. A-g giving particulars of the 
transactions of the month previous to the month of registration, i.e., February, 
and claimed the rebate permissible under rule 18 (2). That rebate was denied 
by the departmental authorities, but was allowed by the Appellate Tribunal. 


The contention of the learned Government Pleader is that rule 18 taken as. 
a whole cannot be said to be retroactive in its operation, and that any deduction 
permissible under rule 18 (2) could be claimed only from the date of registration,. 
and that therefore no rebate should have been allowed under rule 18 (2) for the 
month of February. Sub-rule (2) and sub-rule (3) of rule 18 have to be read to- 
gether, and, in reading sub-rule hy rane 4-9, which has been specifically referred 
to in sub-rule (3), has also to be read with it., Form A-g is in itself an application 
for rebate, and, under rule (3), that application could be made for the previous. 
month. Since on the date the assessee applied for the deduction permissible under- 
rule 18 (2) he was “such a manufacturer” within the meaning of sub-rule (3); 
i.e., a manufacturer registered under sub-rule (1) of section 18, he was entitled, 
under the provisions of sub-rule (3), to present the application for the previous 
month, i.e., the month even prior to the month of registration. The view taken. 
by the Appellate Tribunal is fully justified by. Form No. A-g read with sub-rule 
(3) and sub-rule (2) of section 18 and calls for no.revision. 


The other point raised in this case is against the exclusion from the turnover 
of Rs. 1,10,000. The finding of fact of the Appellate Tribunal was that this was 
only a deposit, more in the nature of a security, and did not represent the sale 
price of the 287 drums of oil which the assessee borrowed. Subsequently, the 
-assessee returned the oil in specie to the dealer from whom he had borrowed. Nei-~- 
ther when the 287 drums were borrowed, nor when the Rs. 1,10,000 was depo- 
sited, was there a sale as defined by the Act. The view taken by the Appellate 
Tribunal was correct. — 


The revision case is dismissed. - f 
R.M. — Revision dismissed. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice SATYANARAYANA Rao AnD Mr. Justice RAJAGOPALAN.. 


The Deputy, Commissioner of Commercial Taxes, Coimbatore 
Division : .. Petitioner* 


` 


a U. i . 
Sri Lakshmi Saraswathi Motor Service, Gudiyatham .. Respondent. 
Madras General Sales Tax Act (IX of 1939), section 2 (b)—Dealer—Who is—Firm carrying on trans«- 
port business selling thew old buses—If “ decker. 
Where a firm carrying on the business of providing transport sold their old buses, they cannot . 
be treated as a “ dealer” in buses within the meaning of the Madras General Sales Tax Act by reason 
of such isolated transactions. 





* QA.R.P. No. 1648 of 1952 and T.R.C. No. 60 of 1953. 7th January,. 1954. 
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Petition under section 12-B (1) of the Madras General Sales Tax Act praying 
‘that the High Court will be pleased to revise the order of the Sales Tax Appellate 
“Tribunal, Madras, dated 29th February, 1952 and passed in Tribunal Appeal 
No. 893 of 1951. 


The Assistant Government Pleader (K. Veerasami) for Petitioner. 
N. R. Govindachart for Respondent. 


The Judgment of the Court was delivered by 

Satyanarayana Rao, F.—On the facts of these cases, as found by the Tribunal 
-these motor transport companies are not persons who could be described as “dealers ” 
as defined by the Act, for they never carried on the business of buying or selling 
‘buses. ‘Their business was only the business of providing transport. As and when 
the buses became unserviceable or became useless they sold them either as old buses 
-or scrap. By-reason of these isolated transactions they cannot be treated as dealers 
in buses within the meaning of the Act. Unless it is established that they are dealers, 
the application of the remaining provisions of the Act does not arise. 


Each of these petitions is dismissed with costs Rs. 250. 
R.M. — Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JusTIGE VENKATA- 
“RAMA AYYAR.- 


‘The General Committee, Madras Club by its President, William 
' James Threlfall .. Appellant.* 


v. 
The City Municipal Council of Madras .. Respondent. 


Madras City Municipal Act ad af 1919), séctron 100 (2) and proviso—Buildings not ordinarily let— - 
Meaning of. 

The proviso to section 100 (2) of the Madras City Municipal Act lays down a particular method 
of valuation for “ any building of a class not ordinarily let the gross annual rent of which cannot in 
the opinion of the Commissioner be estimated’’, It is not sufficient that a building has actually 
not been let to bring it within this category. So many buildings in which the owners reside are 
not ordinarily let nor even ordinarily intended to be let. Yput they certainly do not belong to the 
category of buildings of a class not ordinarily let. The buildings which are contemplated as 
belonging to that class are buildings like temples, memorial buildings, etc. 

Case stated under rule 17 of Schedule IV of the City Municipal Act of 1919 
by the Chief Judge of the Court of Small Causes at Madras in Municipal Taxation 
Appeal No. 24 of 1949 on his file preferred against the order of the Taxation 
Appeals Committee, Corporation of Madras in Appeal No. 5 heard by Court on 
Bond April, 1949, referring the following questions of law for decision of the 
High Court : 

1. Whether the property in question found to be capable of being let though not actually let, ~ 
should be assessed to property tax under section 160 (2) of the City Municipal Act or under proviso 
(a) (ii) to that section ? 

2. If the property is found assessable t section 100 (2) can its value be fixed on the basis 
of a percentage of its costs? 

3. Is the rate of 3 per cent. of its capital value adopted in the case proper? 


O. I. G. Nambiar instructed by Messrs. King and Partridge, Attorneys, for 
Appellant. 

Dr.. V. K. John of Messrs. John and Row for Respondent. 

The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is a reference under rule 17 of Schedule IV to the 
Madras City Municipal Act. It relates to the valuation of the premises of the 
, Madras Club for the assessment of property tax under section 100 of the Act. The 
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Commissioner fixed the annual value at Rs. 68,240. This was apparently calcu- 
lated on the basis that the proviso (a) (ii) to sub-section (2) of section 100 of the 
Act applied to the case. The Club preferred an appeal to the Taxation Appeals 
Committee but with no success. The Committee held that the building was defini- 
tely of a class not ordinarily let and therefore the only method of assessment of 
such a building was that set out in the proviso. The assessment was confirmed. 
The Madras Club then filed an appeal under rule 15 (a) of Schedule IV of the 
Act to the Court of Small Causes, Madras. The learned Chief Judge of the Court 
of Small Causes accepted the contention of the Club that the premises in question 
fell within sub-section (2) of section 100 and not under the proviso. He arrived 
at this conclusion on a construction of the material provisions after an inspection 
of the premises. He found that the building certainly could be leased out both 
for residential and business purposes. Indeed, it does not ap to have been 
contended before him on behalf of the Corporation that the building could not be 
let out if so desired. In our opinion, the building does fall within the scope of sub- 
section (2) of section 100 and does not fall within the scope of proviso (a) (ii) to sub- 
section (2). That proviso lays down a particular method of valuation for “ any 
building of a class not ordinarily let the gross annual rent of which cannot in the 
opinion of the Commissioner be estimated”. We are clearly of opinion that the 
building in question cannot be held to be a building of a class not ordinarily let. 
It is not sufficient that a building has actually not been lét to bring it within this 
category. So many buildings in which the owners reside are not ordinarily let 
nor even ordinarily intended to be let. But they certainly do not belong to the 
category of buildings of a class not ordinarily let. The buildings which are 
contemplated as belonging to that class are buildings like temples, memorial, 
buildings, etc. There is also the further fact that in this case there is no evidence 
of an expression of the opinion of the Commissioner that the gross annual rent of 
the building cannot be estimated. We hold agreeing with the Chief Judge that the 
building in question is not a building which falls within that proviso. ,It follows 
that the annual value of the premises should be fixed according to the method 
provided in section 100 (2). That sub-section runs as follows :— 


“ (2) The annual value of lands and buildings shall be deemed to be the gross annual rent at 
which they may at the time of assessment reasonably be expected to Jet from month to month or 
from year to year, less a deduction, in the case of buildings, of ten per cent. of that portion of such 
annual rent which is attributable to the buildings alone, apart from their sites and the adjacent lands 
occupied as an appurtenance thereto ; and the said deduction shall be in lieu of all allowance for 
repairs or on any other account whatever”. 


The learned Chief Judge of the Court of Small Causes thought that ifan attempt 
were to be made to fix the rent for every portion of such an extensive property as the 
premises in question the result was bound to be speculative and unsatisfactory and 
proceeded to fix the rental value at 3 per cent. of the capital value of the property. 
He arrived at the figure of Rs. 11,80,240-7-0 as the capital cost of the building and 
the land and calculated the annual value at Rs. 35,407-3-0. He found authority 
for such a procedure in a decision of this Court to which one of us was a party in 
R.C. No. 21 of 1950. That reference was in respect of premises No. 37, Mount 
Road, which belonged to a private limited company, Messrs. T.V. Sundaram Ayyan- 
gar & Sons. At the time of the assessment, it was actually let by the company 
to a subsidiary company also a private limited company, called the Sundaram Motors 
Ltd., at a monthly rental of Rs. 1,000. The Rent Controller has fixed the fair 
rent payable by the subsidiary company to the main company at Rs. 1,250 per 
year. It was contended on behalf of the assessee that as the building had been 
let out at a particular rent and the Rent Controller had also fixed the fair rent, 
the annual value of the building under section 100 (2) of the Act should be based 
only on the fair rent as fixed by the Rent Controller. But having regard to the 
peculiar circumstances of the case, it was held by this Court that the fair rent deter- 
mined by the Rent Controller was not entitled to the same weight as in normal , 
cases. The peculiar circumstances were that though the landlord- and -tenant 
were separate private limited companies, actually they consisted of the same share- 
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holders and there was really no difference between the two. There was no contest 
or opposition before the Rent Controller in the proceedings to fix the fair rent and 
it was not an unnatural inference to draw that the fair rent was fixed deliberately 
at a low figure for purposes of a reduced assessment to property tax. It therefore 
became necessary to adopt some other method to ascertain the gross annual rent. 
This Court considered that 3 per cent.on the cost of the land and buildings would 
be not an unreasonable basis for fixing the annual rental value. It is obvious that 
this decision cannot serve as a useful precedent for other cases except perhaps for 
cases in which similar circumstances exist. It certainly does not apply to the 
present case. This is a case of an extensive property of which it cannot be said 
that it is not possible to arrive at a gross annual rent at which it may be reasonably 
expected to let. It was admitted that portions of the property were actually being 
let to the members of the Club. We thought it best that the Commissioner of 
the Corporation should after hearing the Club, estimate the gross annual rent. 
The counsel for the Corporation and the Club have now represented to us that 
it has been agreed to fix the annual value at Rs. 43,680. ‘This represents the 
annual value arrived at after making deductions from the gross annual rent. We, 
therefore, hold that the annual value of the premises in question is Rs. 43,680 « 
The questions referred to us are answered as follows :— 

(1) The property in question should be assessed to property tax under 
section 100 (2) of the Madras City Municipal Act and not under proviso (a) to sub- 
section (2). 

(2) and (3) The value should not be fixed in this case on the basis of the 
percentage of its cost. The proper annual value of the premises is Rs. 43,680. 

R.M. —_—__— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Raja- 
GOPALA AYYANGAR. 
Syed Mohamed and another .. Appellanis* 
v. 
Kairum Bivi and others .. Respondents. 


Mahomedan Law—Sunni Muslim—Settlement—Settlor settling properties on two beneficiarves—Reservation 
of usufruct alone to himself during his lyfe time—Construction of deed—Terms—Validity of. 

A Sunni Muslim by a deed of settlement in favour of two beneficiaries declared that “‘ the settlees. 
shall have absolute estate over the property, described, in equal shares each taking half, and the said 
estate shall be taken forthwith, the enjoyment of the income being postponed during the lifetime of 
the settlor” and further added that This settlement deed further witnesseth that the settlees have 
already taken possession of properties, will themselves be responsible for collecting and passing th 
income to the settlor during his lifetime”. On the question of construction of the deed, à 

Held, that all the terms of the settlement will have to be taken together and rejection for repug- 
nancy must be the last resort of a court of construction. Viewed in this perspective, it is clear the 
intention of the settlor was that the settlees should have immediate and absolute interest in the pro- 
perties. By the use of the expression ‘ forthwith ’ and the further recital that the settlees have already 
taken possession of the properties and the further fact that the settlees were made responsible for 
collecting and paying the income to the settlor during his lifetime, this dominant intention is made 
clear. The terms of the deed read together made it clear that the corpus of the property were to 
be vested immediately on the settlees and the usufruct alone reserved to the settlor during his lifetime. 
The settlement deed was therefore valid and was an effective disposition of the properties in favour 
of the beneficiaries. 

Nawazish Ali Khan v. Ali Raza Khan, (1948) 2 M.L.J. 303 at 307: L.R. 75 I.A. 62 (P.C.) 

. Appeal against the decree of the District Court of West Tanjore at Tanjore 
in A.S No. 74 of 1948 preferred against the decree of the Court of the Subordinate 
Judge of Kumbakonam in O.S. No. 39 of 1946. 

M. K. Harihara Aiyar for Appellants. 
K. S. Desikan, K. Raman, C. A. Mohammad Ibrahim and T. S, Santhanam for Res- 
pondents. 7 a: 


8th December, 1953. 








* S.A. No. 691 of 1949. 


674 s THE MADRAS LAW JOURNAL REPORTS. a [1954 


The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J.—This second appeal has been referred to a Bench for 
the purpose of settling the question as to whether a Sunni Muslim in the State of 
Madras can create a life estate with vested remainder. In the view, however, which 
-we are taking regarding the deed of settlement, Exhibit B-1 in this case, it is unneces- 
sary to decide the question raised in the order of reference. , 


Defendants 4 and 5, who are the appellants in the second appeal, are the bene- 
ficiariés under a deed of settlement executed by one Fakir Moideen on 24th July, 
1941. Two main questions have been raised as regards the validity of this deed 
quod items 4 and 5. They are (1) whether the deed on its proper construction 
creates a life interest in favour of the donees with the result that the same is avoided 
having regard to the settled rule of Muslim law against the creation of such partial 
interests and (2) whether the donees took possession of the property or whether no 

zpossession was transferred so that the gift is avoided under Muslim law. Though 
the trial court gave a finding that no possession passed after the execution of the 
settlement deed in July, 1941, there has been no finding by the appellate Court 
upon this point with the result that if we disagree with the finding of the lower 
appellate Court as regards the construction of the document the matter will have 
to be remanded to the appellate Court for the purpose of going into the question 
as to whether possession has passed after the execution of thé settlement deed Exhibit 
B~. . 

The principal question, therefore, is as to whether Exhibit B-1 is valid under 
Muslim law. Under the Muslim law, while there is a prohibition against the 
.creation of successive interests in the sense of a life estate and a remainder, 

“ Muslim law does recognise and insist upon a distinction between the corpus of the property 
itself and the usufruct in the property. Over the corpus of property the law recognises only absolute 
dominion, heritable and unrestricted in point of time; and where the gift of the corpus seeks to impose 
a condition inconsistent with such absolute dominion, the condition is rejected as repugnant ; but - 


interests limited in point of time can be created in the usufruct of the property and the dominion ` 
_ over the corpus takes effect subject to any such limited interests.” y 


Vide the decision in Nawazish Ali Khan v. Ali Raza Khan}. 
In the light of this principle, the question for consideration is whether Exhibit 
B-1 settlement deed dated 24th July, 1941, creates a life interest in favour of the 
settlor with a remainder in favour of the beneficiaries, or whether it creates an 
absolute interest in the beneficiaries subject to a reservation of the usufruct in favour 
.of the settlor. ‘The deed, after reciting that the settlor was out of love and affection 
executing the settlement, proceeded to state that the settlor settles the property 
‘described, upon himself for life and the remainder in equal shares upon the settlees 
absolutely. Subsequent to this paragraph, there are two other paragraphs which 
clarify what has already been stated and in our opinion give effect to the interest 
-which the settlor had in executing this document. The terms of these para- 
-graphs ‘are :— ; 
“ The settlees shall have absolute estate over the property described hereunder in equal shares 
-each taking a half and the said estate shall be taken forthwith, the enjoyment of the income being 
postponed during the lifetime of the settlor.” i 
‘The paragraph that follows is even more significant. It states : P 
“ This settlement deed further witnesses that the settlees have already taken possession of pro~ 
-perties and will themselves be responsible for collecting and paying the income to the settlor during 
his lifetime.” $ 
The courts below have held that by reason of the first clause of the paragraph set 
out above where the settlor says that he creates a life interest in his favour, the 
intention of the-settlor was the creation of a hfe interest and a remainder and that 
the latter clauses have to be rejected as being repugnant to this dominant intention. 
We do not agree in-this construction of the settlement deed. All the terms of the 
settlement deed have to be taken together and rejection for repugnancy must be 
the last resort of a court of construction and viewed in this perspective, it is clear 
a ee ee eea S S A a a ee co, 5 7 — 
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that the intention of the settlor was that the settlees should have an immediate 
and absolute interest in the properties. By the use of the expression “ forthwith ” 
and further recital that the settlees had already taken possession of the properties 
and the further fact that the settlees are made responsible for collecting and paying 
the income to the settlor during his life time this dominant intention is made clear. 
If these clauses are read along with the earlier clause relating to the creation of 
the estate of the settlor in himself in the property, it is clear that what the settle- 
ment deed contemplated was the creation of an absolute interest in the corpus in 
favour of the settlees reserving merely the usufruct himself for his lifetime. In 
this view it is obvious on the authority cited above, that the settlement deed is valid 
and is an effective disposition of property in favour of the beneficiaries. 

The second appeal will therefore have to be allowed and the appeal remanded 
to the lower court for determinaing the question as to possession, which has not 
been determined by the lower appellate court. The costs of the appeal in this 
court will abide the result. 


Though there is an appeal as regards items 7 and 8 also there is no substance 
in the contention raised and as regards this the appeal will be dismissed with pro- 
portionate costs. 

There will be a proportionate refund of the court-fee paid viz., as regards 
that attributable to items 4 and 5. 


K.C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Jusricg KrisunaswamMi NAYUDU. 
Karuthayya Thevar and others . -Appellants* 


0. 
Karuthayya Thevar and others .. Respondents. 


Limitation A t (LX of 1908), Article 142—Declaration of title—Suit for—Defendants’ enjoyment of 
@ropsrty—Plantffs’ lack of proof of acts of use of property during the pertod—Onus of plaintiff to prove enjoy- 
ment in any manner. 

Ina suit for declaration of title by plaintiffs to suit lands and for an injunction to dispossess 
defendants of enjoyment in the circumstances of the case and within the twelve year’s period from the 


date of the suit according to inspection report the lands had not been cultivated by plaintiffs 
and the nature of the property was such that cultivation would not be possible, 


Hild, that though defendants could not show continuous enjoyment throughout the r2 years 
period, still that fact would not absolve plaintiffs of their obligation to Court to show that within 
tie period of 12 years, acts of enjoyment by them could be proved, if the property was capable of 


enjoyment in any particular manner. 

Appeal against the Decree of the court of the Subordinate Judge of Sivaganga 
in Appeal Suit No. 113 of 1947 preferred against the decree of the Court of the 
District Munsif of Manamadurai in Original Suit No. 345 of 1946. 

M. Naiesan for Appellants. 

T. Krishna Rao for Respondents. 


The Court delivered the following 


Jupoment.—This appeal arises in a suit for a declaration and injunction, or 
in the alternative for possession of the suit properties, against the defendants. The 
plaintiffs claim title to the suit properties under Exhibit D-3, dated 31st July, 1925 
and purchased in Court-auction and possession of which was delivered under Exhi- 
bit P-2 dated 1rth June, 1926. Till about 1931 the plaintiff’s possession of the 
suit land is not disputed. But after that, the defendants dispossessed the plaintiffs 
and there is evidence to show, at any rate, that from 1936 onwards the plaintiffs 
have not exercised any acts of possession in respect of this property. There is defi- 
nite evidence that between 1934 and 1936 the defendants cultivated the land, 
as also after 1943 till about the institution of this suit: The dispossession in this 
case may therefore be taken to be some time prior to 1934. 

* S.A. No. 2160 of 1948. 


goth November, 1953., 
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On these findings it is contended that though. by virtue of the decision of the Full 
Bench in Official Receiver, East Godavari v. Govinda Raju}, it is for the plaintiffs 
to establish not only title, but possession within 12 years of the date of the institution 
of the suit, the fact that the lands were not shown to have been cultivated between 
1936 and 1943 should enure to the benefit of the plaintiffs and the plaintiffs as. 
the owners must be deemed to be in constructive possession of the property within 
that period, which should be within 12 years of the suit, though in fact the plaintiffs. 
have not actually made use of the lands for cultivable purposes. The decision 
in Ramanathan Chettiar v. Lakshmanan Chettiar®, is relied upon by the appellants.. 
That was a suit in ejectment. ` It was there held 

“ As a general rule, in a suit in ejectment, when the plaintiff seeks, on the strength of title and: 
dispossession, to oust the defendants in possession, he must prove possession within twelve years of” 
suit. But the possession to be proved is such possession as the property is capable of or such as has 
been the normal method of user. When each party who claims posseasion is unable to prove any 
acts of effective possession and the normal method of possession is not referable to any such act, andi 


effective enjoyment of the property is not the customary method of exercising the right of possession, 
possession must be presumed to be with the person holding title to the extent to which that title is 


found valid’’. 
Another decision in Avissa v. Kunhaikalanathan®, has also been referred to. There- 
it was held : f 

“ A person suing in ejectment on the strength of his title and dispossession should establish not 
only title but also possession within 12 years prior to the suit. If once he establishes that the date 
of possession or discontinuance of possession is within 12 years from the date of suit as required by 
Article 142 of the Limitation Act, in order to establish prior possession within the meaning of the 
first column of that article it is permissible having regard to the nature of the land such as vacant. 
site, or having regard to the absence of evidence of effective possession or conflicting evidence zs tor 
pan before the date of dispossession, to invoke the aid of the presumption of possession following 
title ”. 
In both these cases emphasis is laid on the nature of the property and the normal! 
method of the user of such property or possession as the property is capable of i.e., 
such enjoyment as is ordinarily made use of, of the property. If it is a vacant 
building site and if, in fact, a building is not constructed and there is dispossession 
by a trespasser, in a suit for ejectment the fact that it was a vacant site and not 
used for building purposes could not be taken to be a failure on the part of the: 
plaintiffs to exercise any acts of possession. The ordinary act of possession to be 
exercised as regards vacant building site is -to construct a building. Then, in 
that case, the presumption of possession following title could reasonably be applied.. 


It is urged, however, in the present case that the Commissioner who inspected 
the property Has reported that at the time of his inspection, two or three items were- 
found to have been not cultivated, at any rate, for the last 4 or 5 years prior to his. 
inspection and that one item of property was cultivated with punja crops. But. 
there is the other evidence in this case as to their having been cultivated for a certain 
period, for instance, between 1934 to 1936 and afterwards from 1943 onwards.. 
In this case, the property is not one which is not capable of being made use of and 
the nature of the property is such that it could be only left vacant and could not 
be used for cultivable purposes, but when it has been shown that it was utilised 
for cultivation by the defendants within the period of 12 years, that would amount 
to the defendants having enjoyed the land for a certain portion of the period of the- 
12 years prior to the suit and the plaintiffs not having exercised any acts of enjoy-- 
ment. The fact that for a period neither the plaintiffs nor the defendants used the 
land for cultivation, could not make the land uncultivable and change the nature- 
of the land as one which cannot be enjoyed in the manner it was being enjoyed 
when it was cultivated. As per the decision in Official Receiver, East Godavari v. 
Govinda Rajut, it is incumbent upon the plaintiff who sues to eject to establish acts. 
of possession which the property is capable of at any time within the period of 12- 
years prior to the date of the suit. On the evidence in this case the learned Sub-- 
ordinate Judge has found that such possession has not been shown by the plaintiffs. 
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and their case is therefore bound to fail. It is no doubt true that the defendants 
have not been able to show continuous possession within 12 years prior to the date 
of the suit, but that would only disentitle them to any acquisition of title by pres- 
cription by adverse possession, That would not absolve the plaintiffs from showing 
that they have been in possession within the period of 12 years by making use of 
the property, if the property is capable of being enjoyed in any particular manner. 

The Second Appeal fails and is dismissed with costs. No leave. 


K.C. nin Appeal dismissed. 

IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusrce Ramaswami. 

The State of Madras, represented by the Collector, Bellary .. Petitioner* 


v. 
Javali Govindappa alias Rindayya Firm by Partner Surasetty 
Basappa and others .. Respondents. 
Civil Procedure Code (V of 1908), Order 22, rules 3, 4 and 10—Death of respondents—Commercial Tax 
Officer not noticing the fact—Application to bring on record legal representatives—Delay whether can be 
condoned—Laches whether could be got over. 
In an application by a Commercial Tax Officer to bring the legal representatives of the respon- 


dents on record in a second appeal by the Government, it was opposed on the ground of laches 
and wrong rule under which it was filed, 


Held, that the application should have been filed under Order 22,rule 4, Civil Procedure Code. 
The application not having been filed under Article 177, Limitation Act, the delay in filing it could 
not be condoned. The enabling Rule 10 of Order 22 could not help the appellant to get over 
laches of a party bound to move under Order 22, rules 3 and 4. 


Case-law, reviewed. 

Order 22, rule 10, is a residuary rule governing cases which are not provided for by the previous 
rules of the Order so that if any of these other rules applied to the facts of a particular case, the 
effect of that rule cannot be got rid of by resort to this rule. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to bring on record the respondents 1 and 2 herein 
as the legal representatives of the deceased respondent in’ S.A. No. t86 of 1952 
‘preferred to the High Court against the decree, dated 10th February, 1951, in G.A. 
No. 11 of 1949, on the file of the District Court, Bellary (O.S. No. 247 of 1947 on 
the file of the District Munsif’s Court, Hospet). 


D. L. Narasimharaju for the Government Pleader (P. Satyanarayana Raju) for 
Petitioner. 

K. Umamaheswaram for Respondents. 

The Court made the following 

ORDER :—These are applications by the State of Madras purporting to be 
made under Order 22, rule 10, Civil Procedure Code. 


The facts are :—O.S. No. 247 of 1947 was filed in the District Munsif’s Court 
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tive of Sivappa. Affidavits have been filed in both these applications through the 
Deputy Commercial Tax Officer, Hospet, about these deaths and the department 
coming to know of them only in December, 1952 and praying for brining on 
record the legal representatives Narasamma and Satyanarayana Setty in C.M.P. 
No. 1659 of 1953 and Surasetty, Satyanarayana Setti and Adur Gurubasappa as 
the 1 representatives in C.M.P. No. 1660 of 1950. These applications are 
opposed on two grounds viz., (a) laches and (b) the application should have been 
made under Order 22, rule 4, Civil Procedure Code. 

In regard to the laches, it is unnecessary to go into this question now in view 
of the turn which these applications have taken. 


In appeal when one of two or more defendants dies and the appeal is pending 
in a court having jurisdiction to entertain it and the right to sue survives, the applica- 
tion should be made under Order 22, rule 4, Civil Procedure Code. But this applica- 
tion cannot be filed if the right to sue does not survive at all or if it survives against 
the surviving defendant alone in which case rule 2 alone will apply, and the applica- 
tion should have been filed under Order 22, rule 4, Civil Procedure Code. This 
application not having been filed within the time prescribed by Article 177 of the 
‘Limitation Act, thé question is, has the Court power to excuse the delay and accept 
the application made after the period of limitation. It has been held that section 
-5 of the Limitation Act does not apply to an application under this rule. But 
an abatement can be set aside for sufficient cause under rule g so that in such 
cases the strict procedure would be to declare the appeal to have abated and to 
allow the plaintiff or the appellant, as the case may be, to apply under rule 9 and 
on sufficient cause being shown excuse the delay, set aside the abatement and 
bring the legal representative on record and proceed with the hearing of the appeal. 


These applications will not lie under Order 22, rule 10, Civil Procedure Code, 
‘because of two reasons. First of all, the rule is a residuary one governing cases 
which are not provided for by the previous rules of the order so that if any of 
these other rules applied to the facts of a particular case, the effect of that rule 
cannot be got rid of by a resort to this rule. In In re Attullah Khant, when there 
‘was failure to bring on record the legal representatives of a deceased after abatement 
under rule 4 an application was made under this rule 10 to substitute a transferee 
and it was held that it was not maintainable. In Rajendra Prasad v. Ganga Bux 
Singh, it was held that in a case where devolution takes place by reason of 
death and the matter falls under rule 4, rule ro will have no application. It would 
be different, however, if there are two devolutions, viz., one by the death of the 
party coming under rule 4 and the other by a transfer of his interest prior to his 
death and in such a case the transferee has a right to be impleaded under rule 10 
and the death of the party cannot take away the right. 


Secondly, this rule ro is an enabling one and it is based on the principle that 
the trial of the suit or appeal cannot be arrested merely by reason of devolution 
of interest of a party to the subject-matter of the suit or appeal and the person 
acquiring the interest may continue the suit with the leave of the court and if he 
‘does not choose to do so the suit might be continued with the original party and the 
person acquiring the interest will be bound by or can have the benefit of the decree 
as the case may be. Though in proper cases like a mortgage suit where a prelimi- 
nary decree had been passed the decree-holder can also apply under Order 22, 
rule 10, this enabling rule is not a device intended to get over the laches of a party 
‘bound to move under rule 3 or rule 4. 


Therefore, these applications are dismissed with costs leaving it open to the 
‘State to adopt‘the proper procedure in the light of the observations made above 
and in which case the date of filing of these applications will be taken into consi- 


K.C. y — Applications dismissed. 
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PRESENT :—MR. Justice SOMASUNDARAM. 


Subbaraya Setty and others .. Petitioner.* 
Criminal Procedure Code (V of 1898), section 350—Magistrate going on leave after examining some witnesses 
Acting magistrate issuing summons to witnesses for de novo inal—Original Magistrate returning after leave 
—Whether should take up trial de novo. 
After hearing the prosecution witnesses and framing a charge the Magistrate who heard the 
witnesses went on leave. Before his successor an application under section 350 was filed but 


before witnesses were heard the original Magistrate resumed charge and he refused to resummon 
the witnesses who had already been summoned by the interim Magistrate. 


Held, in revision that, the object of this provision is to enable a new Magistrate to hear the wit- 
nesses afresh so that he can watch their demeanour and when this has been done by the Magistrate 


who went on leave in the present case, there seems to be no valid reason for his re-examining those 
witnesses again. 

Petition under sections 436 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of 
the Stationary Sub-Magistrate, Kadiri, dated goth October, 1953 and made in 
C.C. No. 2044 of 1952. 


A. Bhujanga Rao for the Petitioners. 
The Court made the following i 


ORDER :—This is a revision against an order passed by the Sub-Magistrate 
of Kadiri in C.C. No. 2044 of 1952 under the following circumstances :— 


The prosecution witnesses were heard and a charge was framed against the 
accused. After the framing of the charge the Magistrate who heard the witnesses 
went on leave for two months. Another Magistrate succeeded him and before 
him an application under section 350 of the Code of Criminal Procedure was filed 
for the resummoning of the prosecution witnesses who had already been examined 
for the purpose of rehearing them. But before they could be heard the new Magis- 
trate was transferred and he was succeeded by the original Magistrate who was 
reposted and as he had heard the witnesses and had framed a charge against the 
accused he refused to resummon the witnesses who had already been summoned 
by the interim Magistrate who was there for a short period. The question is whether 
his refusal to resummon the witnesses and re-hear them is proper and whether 
it in any way offends the provisions of section 350 of the Code of Criminal Procedure 
or any other general principle governing the trial of cases under the Criminal Proce- 
dure Code. That the present case cannot fall under the provisions of section 350, 
Criminal Procedure Code, is clear because only when a Magistrate who has heard 
and recorded the whole or any part of the evidence in a trial, ceases to exercise 
jurisdiction therein and is succeeded by another Magistrate, the provisions of section 
350 of the Criminal Procedure Code will apply. The Magistrate who was there 
during the absence on leave of the original Magistrate for a short period did 
not hear any of the witnesses in the case. 


He only directed issue of summons to the witnesses and before he could take 
up the trial of the case and could hear and record their evidence the first Magistrate 
who went on leave joined duty after expiry of his leave and took charge of the case. 
Under these circumstances it seems to me that the provisions of section 350 of the 
Code of Ciriminal Procedure in terms will not apply to this case. The only other 
question is whether the order of a Magistrate who had directed issue of summons 
to the witnesses for the purpose of re-hearing them could be ignored by the succeed- 
ing Magistrate who has taken charge of the case and who Ta already heard the 
witnesses for the prosecution and had framed charge against the accused. There 
are three decisions of our High Court in Sriranga Chettiar v. Subramania Asari}, another 
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in Govindan v. Krishnan! and the third in In re Ramalinga Pillai*, which go to the 
extent of saying that where after a trial was nearly completed after the hearing 
of the witnesses and the charges had been framed against the accused, the Magis- 
trate hearing the case was transferred and his successor ordered de novo trial 
and directed summons to issue to the prosecution witnesses, whoever heard the 
case thereafter, even if it was the Magistrate who originally held the trial, must 
hear the case dè novo and that there had been no fresh examination of witnesses 
by the succeeding Magistrate would not make any difference. But in the case 
reported in Aynan Muthirian, In re*, Devadoss, J., has taken a different view and 
has held that the mere fact of transfer of the case to a Magistrate’s file his having 
that case for a short period and then adjourning it.to a certain date after directing 
issue of summons at the request of the asccused to some of the prosecution witnesses 
who had already been heard by a former Magistrate would not entitle an accused 
to insist upon a de novo trial so long as the Magistrate had not recorded any evidence 
and that it is, only when the Magistrate has heard or recorded any part of the 
evidence that it could be said that the transfer of the case from his file would entitle 
the accused to ask for a de novo trial. In my opinion, the view held by Devadoss, J., 
seems to be the correct one. The case has to be decided on the principle which 
governs the provisions of section 350 of the Code of Criminal Procedure. The 
object of introducing this provision is to enable the new Magistrate to hear the 
witnesses afresh so that he can watch their demeanour and when this has been done 
by the oe lalate who went on leave in the present case, there seems to be no valid 
reason for his re-examining those witnesses again. The order passed by the Magis- 
trate in the circumstances of the present case is a correct one. As pointed out 
by Salmond on es (xoth edition, p. 499) a principle valid within certain 
limits becomes false when applied beyond those limits. I think the maxim cessante 
ratione legis cessat lex ipsa, is applicable to the facts of this case. When the very 
basis of a rule does not exist the rule itself ceases to exist. As pointed out earlier 
the very basis for resummoning of the witnesses is for the purpose of enabling the 
Magistrate to watch their demeanour as he has not watched it before. But this 
purpose does not exist with the present Magistrate as he has already seen the wit- 
nesses and recorded their evidence and has even framed charge against the accused. 
There is, therefore, no need for the présent Magistrate to resummon the witnesses 
and rehear them. In this view, I uphold the order of the lower court and find 
that he need not resummon the witnesses for the prosecution and rehear them. 
This criminal revision case is, therefore, dinniced: 

V.P.S. ——. Revision dismissed. 

[THE SUPREME.COURT OF INDIA.] 
[Original Jurisdiction.] 

. Present :—MernrcHanp Manayjan, Chief Justice, B. K. MUKHERJEA, S. R. 
Das, Vivian Bose, GuuLam Hasan, N. H. Buoaawatt, B. JAGANNADHADAS AND 
T. L. VeENKATARAMA AYYAR, JJ. 
Seri M. P. Sharma and four others ..  Petitioners* 


U. 
Sari Satish Chandra, District Magistrate, Delhi and four 
others .. Respondents. 
~ Criminal Procedure Code (V of 1898), section 96 (1 — Warrant for search under—If violates fundamental 
rights under Article 19 (1) (f) of the Constitution of India or hit by Article 20 (3) of the Constitution. : 
A search by itself is not a restriction on the right to hold and enjoy property. No doubt a seizure 
and carrying away is a restriction of the possession and enjoyment of the poner seized. This, 
however is only temporary and for the limited purpos- of investigation. search znd seizure is, 
therefore, only a temporary interference with the right to hold the premises searched and the article 





1. (1923), 45 M.L.J. 808: LLR. 47 Mad. ` ro1g.” S 
245- ` g. 1928 Mad. Cr. Cases 74. 
2. (1934) 67 M.L.J. 293: LL.R. 57 Mad. 
1 Petitions Nos. 372 and 375 of 1953. = 15th March, 1954. 


I- SHARMA V. SATISH CHANDRA (8.0.) (Fagannadhadas, F) 681 


seized. Statutory regulation in this behalf is a necessary and reasonable restriction and cannot per se 
be considered to be unconstitutional. The damage, if any, caused by such temporary interference 
if found to be in excess of legal duthority is a matter for redress in other pro ings. Accordingly 
no question of violation of Article 19 (1) (f) of the Constitution is involved in respect of t e issue of 
. warrants which purport to be under the first alternative of section 96 (1) of the Crimmal Procedure 
Code. š x 


There is no basis in the Indian Law for the assumption that a search or seizure of a thing or 
document is in itself to be treated as compelled production of the same: A notice t> produce is 
addressed to the party concerned and his production in compliance therewith constitutes a testi- 
monial act by him within the meaning of Article 20 (3) of the Constitution. ` But a search warrant 
ds addressed to an officer of the Government, generally a police officer. Neither the search nor 
the seizure are acts of the occupier of the searched premises. They are acts of another to which he is 
obliged to submit and are, therefore, not his testimonial acts in any sense. 


A power of search and seizure is in any system of jurisprudence an overriding power of the State 
for the protection of social security and that power is recessarily regulated by law. When the 
‘Constitution-makers. have thought fit not to subject such regulation to constitutional limitations by 
recognition of a fund imental mght to privacy, analogous to th> American Fourth Amendment, we 
have no justification to import it, into a totally different fundamental right, by some process of strained 
construction. Nor is it legitimate to assume that the Constitutional protection under Article 20 (3) 
would be defeated by the statutory provisions for searches. 

Petitions under Article 32 of the Constitution for the enforcement of funda- 
mental rights, i 


Veda Vyasa and Daulat Ram Kalia, Senior Advocates (S. K. Kapur and Ganpat 
Rai, Advocates, with them), for Petitioners (in both the petitions). 


G. K. Daphiary, Solicitor-General for India (Porus A. Mehta and A. M. Chatterjee, 
” Advocates, with him), for Respondents (in both the petitions). ú 


The Judgment of the Court was delivered by 


Jagannadhadas, 7.—These two applications are for relief under Article 32 
of the Constitution arising out of similar and connected set of facts and are dealt 
with together. They arise under the following circumstances. The Registrar 
of the Joint Stock Companies, Delhi State, lodged information with the Inspector- 
General, Delhi Special Police Establishment, to the following effect. Messrs. Dalmia 
Jain Airways, Ltd. was registered in his office on the gth July, 1946, with an autho- 
rised capital of Rs. 10 crores and went into liquidation on the 13th June, 1952. An 
investigation into the affairs of the Company was ordered by the Government and 
the report of the Inspector appointed under section 138 of the Indian Companies 
Act indicated that an organised attempt was made from the inception of the Com- 
pany to misappropriate and embezzle the funds of the Company and declare it 
to be substantial loss, and to conceal from the shareholders the true state of affairs 
by submitting false accounts and balance-sheets. Various dishonest and fraudulent 
transactions were also disclosed which show that false accounts with fictitious entries 
and false records were being maintained and that dishonest transfers of moneys 
had been made. It was accordingly alleged that offences under sections 406, 408, 
409, 418, 420, 465, 467, 468, 471 and 477 (a) of the Indian Penal Code had been 
committed. It was also stated that Seth R. K. Dalmia who was the Director and 
Chairman of Dalmia Jain Airways, Ltd., has been controlling certain other concerns, 
viz., (1) Dalmia Cement & Paper Marketing Co., Ltd., (2) Dalmia Jain Aviation, 
Ltd.,.now known as Asia Udyog, Ltd., and (3) Allen Berry & Co., Ltd., through his 
nominees and that all these concerns were utilised in order to commit the frauds. 
It was further stated therein by the Registrar of Joint Stock Companies that to 
determine the extent of the fraud, it was necessary to get hold of books not only of 
Dalmia Jain Airways, Ltd., but also of the allied concerns controlled by the Dalmia 
group, some of which are outside the Delhi State. Lists of the offices and places 
in which and of the persons in whose, custody the records may be available were 
furnished. Speedy investigation was asked for. This information was recorded 
by the Special Police on the 19th November, 1953, as the First Information Report. 
‘On the basis thereof an application was made to the District Magistrate, Delhi, 
under section 96 of the Criminal Procedure Code, for the issue of warrants for the 

‘search of documents and in the places, as per schedules furnished. Permission 
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to investigate in respect of some of the non-cognisable offences mentioned in the 
First Information Report was also asked for. On the same day, the District Magis- 
trate ordered investigation of the offences and issued warrants for simultaneous 
searches at as many as 34 places. ‘The searches were made on the 25th November, 
1953, and subsequent days and a voluminous mass of records was seized from 
various places. The petitioners pray that the search warrants may be quashed 
as being absolutely illegal, and ask for return of the documents seized. In Petition 
No. 372 of 1953 there are four petitioners of whom the second is the Delhi Glass 
Works, Ltd., and the first the Deputy-General Manager thereof, the third its Secre- 
tary and the fourth a shareholder therein. In Petition No. 375 of 1953 there are 
five petitioners of whom the first is Messrs. Allen Berry & Co., Ltd., second Asia 
Udyog, Ltd., the third Shri R. K. Dalmia, the fourth the Secretary and General 
Attorney of the third and the fifth a shareholder of petitioners Nos. 1 and 2, and 
an officer of petitioner No. 2. It will be seen that the petitioners in both the psti- 
tions belong to the four concerns, namely, (1) Delhi Glass Works, Ltd., (2) Messrs. 
Allen Berry & Co., Ltd., (3) Asia Udyog, Ltd., and (4) Dalmia Jain Airways, Ltd. 
The last three are stated to be Dalmia concerns but it does not appear from the 
records placed before us what exact connection Delhi Glass Works, Ltd., has with 
them. However, it is admittedly one of the places for which a search warrant 
was asked for and against which the First Information Report appears to have 
been lodged. In the petitions various questions were raised. But such of them 
which raise only irregularities and illegalities of the searches and do not involve 
any constitutional violation are matters which may be more appropriately canvassed 
before the High Court on applications under Article 226 of the Constitution and 
we have declined to go into them. The petitioners have, therefore, confined them- 
selves before us to two grounds on which they challenge the constitutional validity 
of the searches. The contentions raised are that the fundamental rights of the 
petitioners under Article 20 (3) and Article rg (1) (f) have been violated by the 
searches in question. 


So far as the contention based on Article 19 (1) (f) is concerned we are unable 
to see that the petitioners have any arguable case. Article 19 (1) (f) declares 
the right of all citizens to acquire, hold and dispose of property subject to the oper- 
ation of any existing or future law in 3o far as it imposes reasonable restrictions, 
on the exercise of any of the rights conferred thereby, in the interests of general 
public. It is urged that the searches and seizures as effected in this case were 
unreasonable and constitute a serious restriction on the right of the various peti- 
tioners, inasmuch as their buildings were invaded, their documents taken away 
and their business and reputation affected by these large-scale and allegedly arbitrary 
searches and that a law [section 96 (1), Criminal Procedure Code] which authorises 
such searches violates the constitutional guarnatee and is invalid. But, a search 
by itself is not a restriction on the right to hold and enjoy property. No doubt 
a seizure and carrying away is a restriction of the possession and enjoyment of the 
property seized. ‘This, however, is only temporary and for the limited purpose 
of investigation, A search and seizure is, therefore, only a temporary interference 
with the right to hold the premises searched and the articles seized. Statutory 
regulation in this behalf is a necessary and reasonable restriction and cannot per se 
be considered to be unconstitutional. The damage, if any, caused by such tempor- 
ary interference if found to be in excess of legal authority is a matter for redress in 
other proceedings. We are unable to see how any question of violation of Article 
19 (1) (f) is involved in this case in respect of the warrants in question which 
purport to be under the first alternative of section 96 (1) of the Criminal Procedure 
Code. 

The only substantial question, therefore, that has been raised is the one relating 
to Article 20 (3) which runs as follows : 


“ No person accused of any offence shall be compelled to be a witness against himself.” 


The argument urged before us is that a search to obtain documents, for investi- 
gation into an offence is a compulsory procuring of incriminatory evidence from 
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the accused himself and is, therefore, hit by Article 20 (3) as unconstitutional 
and illegal. Itis not disputed that prima facie, the Article in question has nothing 
to indicate that it comprehends within its scope, the prohibition of searches and 
seizures of documents from the custody of an accused. But it is urged that this is 
necessarily implied therein by certain canons of libe ‘al construction which are 
applicable to the interpretation of constitutional guarantees. In support of this 
line of argument great reliance has been placed upon American decisions in which 
similar questions were canvassed. The argument on behalf of the petitioners is 
Preni in the following way. The fundamental guarantee in Article 20 (3) 
comprehends within its scope not merely oral testimony given by an accused in 
a criminal case pending against him, but also evidence of whatever character 
compelled out of a person who is or is likely to become incriminated thereby as 
an accused. It, therefore, extends not only to compelled production of document 
by an accused from his possession, but also to such compelled production of oral 
or documentary evidence from any other person who may become incriminated 
thereby as an accused in future proceedings. If this view of the content of Article 
20 (3)is accepted, the next step in the argument presented is that a forci- 
ble search and seizure of documents is, for purposes of constitutional protection 
of this guarantee, on the same footing as a compelled production of the said docu-- 
ments by the person from whom they are seized. This chain of reasoning, if accepted 
in its entirety, would render searches and seizures of documents and any statutory 
provisions in that behalf illegal and void, as being in violation of the fundamental 
right under Article 20 (3). The question thus raised is of far-reaching importance 
and requires careful consideration. j 


Article 20 (3) embodies the principle of protection against compulsion of 
self-incrimination which is one of the fundamental canons of the British system 
of criminal jurisprudence and which has been adopted by the American system 
and incorporated as an article of its Constitution. It has also, to a substantial. 
extent, been recognised in the Anglo-Indian administration of criminal justice 
in this country by incorporation into various statutory provisions. In order, there-- 
fore, to arrive at a correct appraisal of the scope and content of the doctrine and 
to judge to what extent that was intended to be recognised by our Constitution- 
makers in Article 20 (3), it is necessary to have a cursory view of the origin and’ 
scope of this doctrine and the implications thereof as understood in English law 
and in American law and as recognised in the Indian law. 

In English law, this principle of protection against self-incrimination had 
a historical origin. It resulted from a feeling of revulsion against the inquisitorial 
methods adopted and the barbarous sentences imposed, by the Court of Star Cham-- 
ber, in the exercise of its criminal jurisdiction. This came to a head in the case of 
John Lilburn! which brought about the abolition of the Star Chamber and the firm 
recognition of the principle that the accused should not be put on oath and that 
no evidence should be taken from him. This principle, in course of time, developed 
into its logical extensions, by way of privilege of witnesses against self-incrimination, 
when called for giving oral testimony or for production of documents. A change 
was introduced by the Criminal Evidence Act of 1898 by making an accused a 
competent witness on his own behalf, if he applied for it. Butso far as the oral 
testimony of witnesses and the production of documents are concerned, the protec- 
tion against self-incrimination continued as before. (See Phipson on Evidence, 
gth Edition, pages 215 and 474). 

These principles, as they were before the statutory change in 1898, were carried 
into the American legal system and betame part of its common law. (See Wigmore 
on Evidence, Vol. VIII, pages 301 to 303). This was later on incorporated into 
their Constitution by virtue of the Fifth Amendment thereof. The language of 
the Fifth Amendment was considered by the American Courts as being wide enough 
to cover all the aspects of the principle of protection against self-incrimination as. 
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-administered under the English common law including oral testimony of witnesses 
and production of documents. (See Willis on Constitutional Law, pages 518 and 
519). In course of time further extensions of that privilege were recognised by 
-the Courts relating to searches and seizures. It came to be held that unreasonable 
-searches and seizures of documents fell equally within the mischief of the Fourth 
.and the Fifth Amendments “Boyd v. United States!), and that documents or other 
evidence so obtained were ii idmissible in evidence [Weeks v. United States*]. 

In the Indian law the extent to which this protection is recognised appears 
from the various relevant svatutory provisions from time to time. Section III of 
Act XV of 1852 recognised that an accused in a criminal proceeding was not a 
competent or compellable witness to give evidence for or against himself. This 
provision was repealed by the Evidence Act I of 1872. But meanwhile the Criminal 
Procedure Code of 1861 in sections 204 and 203 thereof respectively, provided 
that no oath shall be administered to the accused and that it shall be in the discretion . 
of the Magistrate to examine him. The Criminal Procedure Gode of 1872 by ° 
„section 250 thereof made a general questioning of the accused, after the witnesses 
for the prosecution had been examined, compulsory and section 345 thereof provided 
that no oath or affirmation shall be administered to the accused person. These 
features have been continued in the later Codes of Criminal Procedure and have 
been incorporated into section 342 of the present Criminal Procedure Code of 
1898. The only later statutory change, so far, in this behalf, appears to be that 
‘brought about by section 7 of the Prevention of Corruption Act, 1947. By virtue 
of that section an-zaccused is a competent witness on his own application in respect 
of offences under that Act. So far as witnesses are concerned, section III of Act 
XV of 1852 also declared the protection of witnesses against compulsion to answer 
incriminating questions. Shortly thereafter in 1855, this protection was modified 
by section 32 of Act II of 1855 which made him compellable to answer even incrimi- 
nating questions but provided immunity from arrest or prosecution on the basis 
-of such evidence or any other kind of use thereof in criminal proceedings except 
prosecution for giving false evidence. This position has been continued under 
section 132 of the Evidence Act I of 1872 which is still in force. So far as docu- 
ments are concerned, it does not appear that the Indian statutory law specifically 
recognised protection against production of incriminating documents until Evidence 
_Act I of 1872 was enacted which has a provision in this behalf in section 130 thereof. 
It is not quite clear whether this section which excludes parties to a suit applies to 
an accused. Thus so far as the Indian law is concerned it may be taken that the 
protection against self-incrimination continues more or less as in the English com- 
mon law, so far as the accused and production of documents are concerned, but that 
it has been modified as regards oral testimony of witnesses, by introducing com- 
pulsion and providing immunity from prosecution on the basis of such compelled 
evidence. 

Since the time when the principle of protection against  self-incrimination 
became established in English law and in other systems of law which have fol- 
lowed it, there has been considerable debate as to the utility thereof and seriout 
doubts -were held in some quarters that this principle has a tendency to defeas 
justice. In support of the principle it is claimed that the protection of accused 

inst self-crimination promotes active investigation from external sources to 
find out the truth and proof of alleged or suspected crime instead of extortion of 
«confessions on unverified suspicion. (See Wigmore on Evidence, Vol. VIII, 
page 309). It is also claimed that that privilege in its application to witnesses 
-as regards oral testimony and production of documents affords to them in gene- 
ral a free atmosphere in which they can be persuaded to come forward to furnish 
-evidence in Courts and be of substantial help in elucidating truth in a case, with 
-reference to material within their knowledge and in their possession. (See Wigmore on 
Evidence, Vol. VIII, page 307). On the other hand, the opinion has been strongly 
held in some quarters that’ this rule has an undesirable effect on social interests 
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and that in the detection of crime, the State is confronted with overwhelming diffi- 
culties as a result of this privilege. It is said that this has become a hiding place 
-of crime and has outlived its usefulness and that the rights of accused persons are 
amply protected without this privilege and that no innocent person is in need of it. 
(See Wigmore on Evidence, Vol. VIII, pages 314 and 315). Certain passages 
at pages 441 and 442 of Vol. I, of Stephen’s History of the Criminal Law of England _ 
are also instructive in this context and show a similar divergence of opinion. 


In view of the above back-ground, there is no inherent reason to construe 
the ambit of this fundamental right as comprising a very wide range. Nor would 
it be legitimate to confine it to the barely literal meaning of the words used, 
since it is a recognised doctrine that when appropriate a constitutional provision 
has to be liberally construed, so as to advance the intendment thereof and to 
prevent its circumvention. Analysing the terms in which this right has been 
declared in our Constitution, it may be said to consist of the following compo- 
nents. (1) It is a right pertaining to a person “ accused of an offence ” ; (2) It is 
a protection against “compulsion to be a witness” ; and (3) It is a protection 
against such compulsion resulting in his giving evidence “ against himself”. The 
‘cases with which we are concerned have been presented to us on the footing that 
the persons against whom the search warrants were issued, were all of them per- 
sons against whom the First Information Report was lodged and who were in- 
cluded in the category of accused therein and that therefore they are persons “‘ ac- 

, cused of an offence ” within the meaning of Article 20 (3) and also that the docu- 

- ments for whose ‘search the warrants were issued, being required for investiga- 
tion into the alleged offences, such searches were for incriminating material. It 
may be noticed that some of the accused enumerated in the. First Information 
Report are incorporated companies. But no question has been raised before us 
that the protection does not apply to corporations or to documents belonging to 
them—a question about which there has been considerable debate in the American 
Courts. On the above footing, therefore the only substantial argument before 
us on this part of the case was that compelled production of incriminating docu- 
ments from the possession of an accused is compelling an accused to be a witness 
against himself. This argument accordingly raises mainly the issue relating to 
the scope and connotation of the second of the three components above stated. 

Broadly stated the guarantee in Article 20 (3) is against “ testimonial com- 
pulsion”’. It is suggested that this is confined to the oral evidence of a person 
standing his trial for an offence when called to the witness-stand. We can see 
no reason to confine the content of the constitutional guarantee to this barely literal 
import. So to limit it would be to rob the guarantee of its substantial purpose 
and to miss the substance for the sound as stated in certain American decisions. 
‘The phrase used in Article 20 (3) is “ to be a witness ”. A person can “ be a wit- 
ness ” not merely by giving oral evidence but also by producing documents or 
making intelligible gestures as in the case of a dumb witness (see section 119 of 
the Evidence Act) or the like. “To be a witness ” is nothing more than “ to fur- 
nish evidence ”, and such evidence can be furnished through the lips or by produc- 
tion of a thing or of a document or in other modes. So far as production of docu- 
ments is concerned, no doubt section 139 of the Evidence Act says that a person 
producing a document on summons is not a witness. But that section is meant 
to regulate the right of cross-examination. It is not a guide to the connotation 

_ of the word “‘ witness ”, which must be understood in its natural sense, i.e., as re- 
ferring to a person who furnishes evidence. Indeed, every positive volitional act 
which furnishes’ evidence is testimony, and testimonial compulsion connotes coer- 
‘cion which procures the positive volitional evidentiary acts of the person, as opposed ' 
to the negative attitude of silence or submission on his part. Nor is there any reason 
to think that the protection in respect of the evidence so procured is confined to 
what transpires at the trial in the Court room. The phrase used in Article 20 (3) 
is “ to be a witness ” and not to “ appear as a witness ”?”. It follows that the pro- 
‘tection afforded to an accused in so far as itis related to the phrase “ to be a witness” 
as not merely in respect of testimonial compulsion in the Court room but may well 
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extend to compelled testimony previously obtained from him. It is available 
therefore to a person against whom a formal accusation relating to the commission 
of an offence has been levelled which in the normal course may result in prosecu+ 
tion. Whether it is available to other persons in other situations does not call 
for decision in this case. 


Considered in this light, the guarantee under Article 20 (3) would be available- 
in the present cases to these petitioners against whom a First Information Report 
has been recorded as accused therein. It would extend to any compulsory process 
for production of evidentiary documents which are reasonably likely to support a 
prosecution against them. The question then that arises next is whether search 
warrants for the seizure of such documents from the custody of these persons are- 
unconstitutional and hence illegal on the ground that in effect they are tantamount 
to compelled production of evidence. It is urged that both search and seizure- 
of a document and a compelled production thereof on notice or summons serve- 
the same purpose of being available as evidence in a prosecution against the person 
concerned, and that any other view would defeat or weaken the protection afforded 
by the guarantee of the fundamental right. This line of argument is not altogether- 
without force and has the apparent support of the Supreme Court of the United: 
States of America in Boyd v. United States}. ; 


The question there which came up for consideration was in fact the converse, 
namely, whether a compulsory production of documents on the facts of that case 
amounted to search and seizure. There are dicta in that decision to the effect 
that a compulsory production of a man’s private papers is a search and seizure: 
since it affects the sole object thereof oa that by this process the Court extorts 
from the party his private books and papers to make him liable for penalty. It 
is necessary, therefore, to examine this decision rather closely in order to determine- 
how far it can be a safe guide for our purpose. The question therein arose under 
the following circumstances. In an Act to amend the Customs Revenue Laws,. 
there was a provision which enabled the Government Attorney to make a written 
motion to the Court for the issue of a notice to the opposite-party for production 
of papers in his possession. The motion could be made if in the Attorney’s opinion 
those books contain materials which will prove an alleged fact in support of a. 
charge of defrauding the revenues, involving penalty and forfeiture of merchandise, 
to which the fraud relates. It is also provided by the said section that if the Court 
in its discretion allows the motion in which is set out the fact sought to be proved 
and calls upon the defendant to produce the documents, and the defendant fails 
or refuses to produce them without any proper and satisfactory explanation, the 
allegation of fact sought to be proved by such production may be deemed to have 
been confessed. The question that thereupon arose was whether an order for 
production made by the Court under that section did not violate the constitutional 
rights declared by the Fourth and Fifth Amendments of the American Consti- 
tution. These amendments are as follows : 

Amendment IV. : 

“The right of the people to be secure in their persons, houses, pa and effects against un— 
reasonable searches and seizures, shall not be violated; and no warrants s issue, but upon probable 
caus , supported by oath or affirmation, and particularly describing the place to be searched, and' 
the persons or things to be seized.” i 

Ls Amendment V. 

“No person........200- out be compelled in any criminal case, to be a witness against 
himself............... 4 

On the facts of the above case, there was no difficulty in holding that the pro~ 
duction of documents in response to the motion granted by the Court was a com= 
pelled production of incriminating evidence and that it violated the Fifth Amend- 
ment. The minority judgment brought this out clearly in the following passage : 


“ The order of the Court unger the statute is in effect a subpoena duces tecum ; and though the- 
penalty for the witness’s failure to appear in Court with the criminating papers is not fine and- 
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imprisonment, it is one which may be made more severe, namely to have the charges against him 
-of a criminal nature taken for confessed and made the foundation of the judgment of the Court. That 
this is within the protection which the Constitution intended against compelling a person to be a 
witness against himself, is, I think, quite clear.” 

The majority Judges, however, went one step further and said as follows : 

" “The compulsory production of a man’s private papers is search and seizure” 


and again thus 


“ We have been unable to perceive that the seizure of a man’s private books and papers to be 
used in evidence against him is substantially different from compelling him to be a witness against 


Thus in the view that the order for production was tantamount to search and 
seizure and that in the case it was for a purpose prohibited by the Fifth Amendment, 
they held that the Fourth Amendment prohibiting unreasonable searches was 
also violated. The minority Judges, however, did not accept this view and pointed 
‘out that there was an essential difference between the seizure of a document on 
search and the production of a document. But even otherwise, it would appear 
‘on a careful consideration of the decision that the majority were at pains to make 
‘out that in the circumstances of the case the order for production would 
amount to “an unreasonable search and seizure ” and is hence unconstitutional 
as violating the Fourth and Fifth Amendments. The case, therefore, does not 
lend support for any general doctrine that search and seizure in all circumstances 
is tantamount to a compelled production in violation of the Fifth Amendment. 
‘That decision itself expressly recognizes the legality of various kinds of searches 
and indeed the Fourth Amendment itself shows it. Thus what that decision really 
established was that the obtaining of incriminating evidence by illegal search and 
seizure is tantamount to the violation of the Fifth Amendment. It was in this 
light that subsequent cases have also understood this decision. [See Felix Gould 
v. United States] 

Boyd’s case? has relied on the famous judgment of Lord Camden in Entick v. 
‘Carrington®, and learned counsel for the petitioners has also relied on it strenuously 
before us. Wigmore in his Law of Evidence, Vol. VIII, page 368, has shown how 
some of the assumptions relating to it in Boyd’s case? were inaccurate and misleading. 
While no doubt Lord Camden refers to the principle of protection against self- 
accusation with great force, in his consideration of the validity of general search- 
warrants, that case does not treat a seizure on a search warrant as ipso facto tanta- 
mount to self-incrimination. All that was said was that the legal philosophy 
underlying both is the same, as appears from the following passage : 

“Tt is very certain, that the law obligeth no man to accuse himself ; because the nec 
means of compelling self-accusation, falling upon the innocent as well as the guilty, would be 
both cruel and unjust; and it should seem, that search for evidence is disallowed upon the 
same principle. There too the in ocent would be confoun.ed with the guilty.” 

It may be noted that Lord Camden’s judgment shows, by an elaborate disserta- 
tion, that the search warrant therein under consideration was unauthorised and 
illegal. Thus even the above dictum has reference only to an illegal search. 


It is therefore, impossible to derive from Boyd’s case? support for the proposi- 
tion that searches and seizures, in general, are violative of the privilege of protec- 
tion against self-incrimination. Nor is it possible to import that doctrine with 
its differentiation between legal and illegal searches into our Constitution because 
we have nothing in our Constitution corresponding to the Fourth Amendment 
‘enabling the Courts to import the test of unreasonableness or any analogous cri- 
terion for discrimination between legal and illegal searches. 


In the arguments before us strong reliance has also been placed on the provi- 
sion of sections 94 and 96 of the Criminal Procedure Code in support of the broad 
proposition that a seizure of documents on search is in the contemplation of law 
a compelled production of documents. The sections as follows : 
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“94 (1) Whenever any Court, or in any place beyond the limits of the towns of Calcutta and 
Bombay, any officer ın charge of a police-station considers that the production of any document or 
other thing 1s necessary or desirable for the Med of any investigation, inquiry, trial or other 
proceeding under this Code by or before such Court or officer, such Court may issue a summons, or 
such officer a written order, to the person in whose possession or power such document or thing is. 
believed to be, requiring him to attend and produce it, or to produce it, at the time and place stated 
in the summons or order. 


“g6. (1) Where any Court has reason to believe that a person to whom a summons or order 
under section 94 or a requisition under section 95, sub-section (1), has been or might be addressed. 
will not or would not produce the document or thing as required by such summons or requisition, 


or where such document or thing is not known to the Court to be in the possession of any person, 


or where the Court considers that the purposes of any inquiry, trial or other proceeding under 
this Code will be served by a general search or mspection, 


it may issue a search-warrant ; and the person to whom such warrant is directed, may search. 
or inspect m accordance therewi.h and the provisions hereimafter contained ; 


» 


It is pointed out that the procedure contemplated is that normally there should’ 
be a summons or notice for production under section 94 and it is only if there is 
no compliance therewith or if the Magistrate ig”,atisfied about the likelihood of 
non-compliance that a search warrant is to be” sued. It is, therefore, urged that 
these provisions themselves show that in law search and seizure is a substitute 
for compelled preduction on summons. There has been some debate before us 
whether section 94 applies to an accused person and whether there is any element 
of compulsion in it. For the purpose of this case it is unnecessary to decide these 
points. We may assume without deciding that the section is applicable to the 
accused as held by a Full Bench of the Calcutta High Court in a recent case in 
Satya Kinkar Roy v. Nikhtl Chandra Fyotishopadhyaya?. We may also assume that 
there is an element of compusion implicit’in the process contemplated by section 94 
because, in any case, non-compliance results in the unpleasant consequence of 
invasion of one’s premises and rummaging of one’s private papers by the minions 
of law under a search warrant. Notwithstanding these assumptions we are unable 
to read sections 94 and 96 (1) of the Criminal Procedure Code as importing any 
statutory recognition of a theory that search and seizure of documents is compelled 
production thereof. It is to be noted that section 96 (1) has three alternatives and. 
that the requirement of previous notice or summons and the non-compliance with 
it or the likelihood of such nen-compliance is prescribed only for the first alter- 
native and not for the second or the third. A “ general search ” and a “ search 
for a document or a thing not known to be in possession of any particular person ” 
are not conditioned by any such: requirement. Indeed in cases covered by the 
second alternative such a requirement cannot even be contemplated as possible. 
It would therefore, follow, on the theory propounded, that some at least of the- 
searches within the scope of the second and third alternatives in section 96 (1) 
would fall outside the constitutional protection of Article 20 (3)—an anomalous. 
distinction for which no justificatién can be found on principle. 


A consideration of the history of Indian statutory legislation relating to search. 
does not support the theory propounded. The provisions for searches are to be- 
found in the successive Codes of Criminal Procedure. In the earliest Code, Act 
XXV of 1861, there appears no provision for issuing summons or notices for pro- 
duction of documents, but there was only a provision for the issue of a search warrant. 
by a Magistrate under section 114 thereof, which is in the following terms : 

“ When a Magistrate shall consider that the production of any thing is essential to the conduct 
of an enquiry into an offence known or suspected to have been committed, he may grant his warrant. 
to search for such thing ; and it.shall be lawful for the Officer charged with the execution of such 
warrant to search for such thing ın any house or place within the jumsdiction of suc. Magistrate.. 
In such case the istrate may y in hus warrunt the house or place, or part thereof, to which. 
only- the search shall extend:” - - e a a I ty AS = Re PRS GAA 
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There was also section 142 of the said Code which vested in an officer in charge- 
of police station with the power to make a search suo motu in certain circumstances. 
In the next Criminal Procedure Code, Act I of 1872, the relevant provisions were- 
in sections 365, 368 and 379. Section 379 was more or less a repetition of section 142 
of the previous Code (Act XXV of 1861) vesting power in a police officer to make- 
a suo moiu search. Section 365 appears to be the earliest statutory provision for 
the issue of a summons, either by a police officer or by a Court for the production 
of a document required for investigation. This was followed by section 368,. 
relating to the issue of search warrants which was in the following terms : 

“ When a Magistrate considers that the production of anything is essential to the conduct of 
an inquiry into an offence known or suspected to have been committed or tothe discovery of the 


offender or when he considers that such inquiry or discovery will be furthered by the search or 
inspection of any house or place, 


he may grant his search-warrant ; and the officer charged with the execution of such warrant 
may search or inspect any house or place within the jurisdiction of the Magistrate of the District. 


The Magistrate issuing such warrant may, if he sees fit, specify in his warrant the house or place, 
or part thereof, to which only the search or inspection shall extend ; and the officer charged with 
the execution of such warrant shall then search or inspect only the house, place or part so specified.” 

It will be noticed that even when the procedure of summons for production of docu- 
ments was introduced, as above in section 365, the provision for the*issue of a search- 
warrant in section 368 had absolutely nothing to do with the question of non- 
compliance by the concerned person with the summons for production. It is only 
iri the next Criminal Procedure Code, Act X of 1882, that the provisions, sections 945 - 
and 96, appear which correspond to the present sections 94 and 96 of Act V of - 
1898, linking up to some extent the issue of search-warrants with non-compliance 
or likelihood of non-compliance with a summons to produce. It may be mentioned 
in passing that the provision for the issue of general search-warrants appears for 
the first time in the Procedure Code of 1882, and even there the issue of such general 
warrants is not based on non-compliance with a previous summons for production. 
It is, therefore, clear that there is no basis in the Indian law for the assumption . 
that a search or seizure of a thing or document is in itself to be treated as compelled 
production of the same. Indeed a little consideration will show that the two are 
essentially different matters for the purpose relevant to the present discussion. 
A notice to produce is addressed to the party concerned and his production in 
compliance therewith constitutes a testimonial act by him within the meaning of « 
Article 20 (3) as above explained. But a search-warrant is addressed to an officer 
of the Government, generally a police officer. Neither the search nor the seizure 
are acts of the occupier of the searched premises. They are acts of another to which. 
he is obliged to submit and are, therefore, not his testimonial acts in any sense. 
Even in the American decisions there is a strong current of judicial opinion in 
support of this distinction. In Hale v. Henkel, Justice McKenna in his dissenting 
judgment makes the following observations : 

“Search implies a quest by an officer of the law ; a seizure contemplat-s a forcible dis- 
possession of the OWNEr.........c cece eee eee eee The quest of an cfficer acts up n the 
things themselves,—may be secret, intrusive, accompanied by force. Tie service of a subpoena is 
but the delivery of a paper to a-party,—is open and aboveboard. There is no element of trespass or 
force in it.” 

A power of search and seizure is in any system of jurisprudence an overriding power: 
of the State for the protection of social security and that power is necessarily regu- 
lated by law. When the Constitution-makers have thought fit not to subject such 
regulation to constitutional limitations by recognition ofa fundamental right to- 
privacy, analogous to the American Fourth Amendment, we have no justification 
to import it, into a totally different fundamental right, by some process of strained. 
construction. Nor is it legitimate to assume that the constitutional protection 
under Article 20 (3) would be defeated by the ain P provisions for searches. 
It is to be remembered that searches of the kind we arë concerned with are under- 
the authority of a Magistrate (excepting in the limited class of cases falling under- 
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section 165 of the Cirminal Procedure Code). Therefore, issue of a search warrant 
ig normally the judicial function of the Magistrate. When such judicial function 
-is interposed between the individual and the officer’s authority for search, no cir- 
-cumvention thereby of the fundamental right is to be assumed. We are not 
unaware that in the present set up of the Magistracy in this country, it is not in- 
frequently that the exercise of this judicial function is liable to serious error, as is 
alleged in the present case. But the existence of scope for such occasional error 
is no ground to assume circumvention of the constitutional guarantee. 


We are, therefore, clearly of the opinion that the searches with which we are 
.concerned, in the present cases cannot be challenged as illegal on the ground of 
violation of any fundamental rights and that these applications are liable to be 
dismissed. i 

As stated at the outset, we have dealt only with the constitutional issues, 
involved in this case leaving the other allegations as to the high-handedness and 
illegality of the searches open to be raised and canvassed before the High Court 
.on appropriate applications. But we cannot help observing that on those allega- 
tions and on the material ihat has come within our notice, there appears to be 
„scope for serious grievance on the side of the petitioners, which requires scrutiny. 

We accordingly dismiss these applications but without costs. 

Agent for Respondents : R. H. Dhebar. 

. — Applications dismissed. 
[THE SUPREME COURT OF INDIA.) 
(Civil Appellate Jurisdiction.) 


PRESENT :—MEHRCHAND MAHAJAN, Chief Justice, B. K. Moxueryna, S. R. Das, 
“Vivian Bos AND GHuLAM Hasan, JJ. 


Himmatlal Harilal Mehta .. Appellant* 
v. 

The State of Madhya Pradesh and two others .. Respondents. 

The State of Madras .»  Intervener. 


Constitution of India (1950), Article 226—Remedy by writ—Abvailability when other remedy is open. 
Central Provinces and Berar Sales Tax Act (XXI of 1947 as amended by Act XVI of t > sectio 
Explanation L-—Validuty. aaa RE ee 


The new Explanation IJ of section 2 (g) of the Central Provinces and Berar Sales Tax Act is ultra 
vires the State Legislature and mere production of goods was not enough to make the tax payable 
unless the goods were appropriated to a particular contract. It is only the State in which the goods 
are delivered for consumption that has the power to tax. 


Where it is plain that the State evinced an intention that it could certainly proceed to apply 
the penal provisions of the Sales Tax Act against a company if it failed to make the return or to meet 
the demand and in order to escape from such serious consequences threatened without authority 
of law, and infringing fundamental nights, relef by way of a writ of mandamus was clearly the 
appropriate relef. The remedy provided by the Acti is of an onerous and burdensome character. 

‘ore the assessee can avail of it he has to deposit the whole amount of the tax. Such a provision 
can hardly be described as an adequate alternate remedy. z 
Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the 25th April, 1952, of the High Court of Judicature at Nagpur 
in Miscellaneous Petition No. 1623 of 1951. 


N. P. Engineer, Senior Advocate (R. S. Dabir and I. N. Shroff, Advocates, with 
him), for Appellant. 

T. L. Sheode, Advocate-General of Madhya Pradesh (T. P. Naik, Advocate, 
with him), for Respondent No. 1. 


V. K. T. Chari, Advocgte-General of Madras (V. V. Raghavan, Advocate, with 
him), for Intervener. 





* Civil Appeal No. 206 of 1952. 16th March, “954. 


qj. HIMMATLAL HARILAL MBHTA J. STATE OF M. P. (8.0.) (Mahajan, C.7.). 69r 


The Judgment of the Court was delivered by ° 


Mahajan, C.7.—This is an appeal by leave from a judgment of the High 
Court of Judicature at Nagpur dated the 25th of April, 1952, dismissing a petition 
under -Article 226 of the Constitution of India filed by the appellant questioning 
the vires of certain provisions of the Central Provinces and Berar Sales Tax Act, 
194.7. 

The appellant represents a concern C. Parakh and Company (India), Limited, 
a company registered under the Indian Companies Act, 1913, having its head 
office at Bombay, and several branches in the State of Madhya Pradesh. The 
main business of the appellant company is that of cotton. The head office of the 
appellant at Bombay sells cotton bales to several mills and individuals under the 
‘control and the system regulated by the Textile Commissioner at Bombay, and 
upon a contract of sale being completed the goods after being ginned and pressed 
are sent from Khamgaon and other places in the State of Madhya Pradesh and are 
-actually delivered in Bombay and such other places outside the State of Madhya 
Pradesh as directed by the head office. The cotton bales are sent by rail under an 
‘insurance in favour of the appellant, and are delivered to the buyer by tender of 
railway receipt against the payment of price in Bombay. 


Under the Central Provinces and Berar Sales Tax Act, 1947 (Act XXI of 
1947), cotton was declared liable to sales tax on the 11th of April, 1949, and since 
that date the appellant commenced paying the tax in respect of the purchases made 
by it, and continued to pay it till the 31st of December, 1950. For the quarter 
ending on the 31st of March, 1951, the appellant declined to pay the tax in respect 

-of the purchases made during that quarter, realizing that it could not be made 
legally fable for the payment of this tax in the State of Madhya Pradesh, the trans- 
actions done or effected in Madhya Pradesh not being “ sales ” within that State. 
Apprehending that the Company may be subjected to the payment of the tax 
without authority of law, an application was preferred in the High Court of Judi- 
-cature at Nagpur praying for an appropriate writ or writs which may secure to the 
‘Company protection from the impugned Act and its enforcement by the State. 
It was alleged that Explanation II to section 2 (g) of the Central Provinces and 
Berar Sales Tax Act, 1947, as further amended by Act XVI of 1949 was ultra vires 
and illegal. i 

This petition, along with a Reference in another case (Miscellaneous Civil Case 
.No. 258 of 1951)! was heard by a Division Bench of the Nagpur High Court and it 
was held that Explanation II to section 2 (g) of the Act was not enforceable because 
under the Constitution sales tax could only be collected in the State where the goods 
were delivered for consumption. It was further held that Explanation II as amended 
by the C. P. & Berar Act XVI of 1949 was not validly enacted because it made 
„drastic changes in the rules of the Sale of Goods Act without obtaining the assent of the 
Governor-General as required by section 107 of the Government of India Act, 1935. 
It was observed that the mere production of the goods in a State is not enough to 
make the tax payable unless the goods are appropriated to a particular contract, 
and that to impose the tax at that stage would be tantamount to charging an excise 
pe eee not a tax on the sale of goods. In spite of these findings the High Court 
declined to issue a writ and dismissed the petition made to it under Article 226 
-of the Constitution on the ground that a mandamus issues only to compel an 
authority to do or abstain from doing some act, that it is seldom anticipatory and 
-certainly neverissues where the action of the authority is dependant on some action 
-of the petitioner and that in the present case the petitioner had not even made 
his return and no demand for the tax could be made from him. 


In this appeal it was argued by Shri Noshirwan Engineer, learned counsel 
‘for the appellant, that an illegal and unjust imposition pperates as an illegal restraint 
«on trade and violates Fundamental Rights, that the Pigh Court having held that 
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the Constitution by Article 286 thereof made delivery of the goods for consumption 
the decisive factor for: determining which State should have the right of taxing; 
such sales, and having thus found the provision of the Explanation to the definition 
of “ sale’? unconstitutional, should have issued a writ of mandamus restraining 
the respondent State from enforcing that part of the Act. 


To appreciate the contentions of the learned counsel it is necessary to set 
out the relevant provisions of the Act which the High Court has declared ulira’ 
vires the State Legislature. Act XXI of 1947 defines the expression “ sale ” in 
section 2 (g) of the Act in these terms :— 

“t Sale’ with all its grammatical variations and cognate expressions means any transfer of 
property in goods for cash or deferred payments or other valuable consideration, including a transfer 
of property in goods made in the course of the execution of a contract, but does not include a mort- 
gage, hypothecation, charge or pledge.” 

“ Explanation I—‘ A transfer of goods on hire-purchase or other instalment system of payment 
shall, notwithstanding that the seller retains a title to any goods as security for payment of the price, 
be deemed to be a sale.” 

Explanation H.—“ Notwithstanding anything to the contrary in the Indian Sale of Goods Act, 
1930, the sale of any goods which are actually in the Central Provinces and Berar at the time whem 
the contract of ssle as defined in that Act in respect thereof is made, shall, wherever the said contract 
of sale is made, be deemed for the purpose of this Act to have taken place in the Central Provinces. 
and Berar.” 

This provision was amended by the Central Provinces and Berar Act XVI o 1949 
which came into force on the 11th of April, 1949, by which Explanation II of 
section 2 (g) was amended as follows :— 
anation II.—“ Notwithstanding anything to the contrary in the Indian Sale of Goods Act, 
1930, the sale or purchase of any g shall be deemed for the purposes of this Act, to have taken: 
place in this Province—wherever the contract of sale or purchase might have been made— 
(a) If the goods were actually in this Province at the time when the contract of sale or purchase 
in respect thereof was made, or 
(b) In case, the contract was for the sale or purchase of future goods by description, then 
° if the goods are actually produced or found in this Province at any time after the contract of sale 
or purchase in respect thereof was made.” 
Certain amendments were made in the Act by Act IV of 1951 which came into force 
on the rst of April, 1951, but these are not relevant to the present inquiry. 


As pointed out above, the High Court held that the new Explanation II was 
ultra vires the State Legislature and that the mere production of goods was not 
enough to make the tax payable unless the goods were appropriated to a particular 
contract. The correctness of this view can no longer be questioned by reason 
of the majority decision of this Court in The State of Bombay v. The United Motors 
(India), Lid.1, wherein it was ‘held that Article 286 (1) (a) of the Constitution read’ 
with the Explanation thereto and construed in the light of Article 301 and Article 304. 

rohibits the taxation of sales or purchases involving inter-State elements, by all 
States except the State in which the goods are delivered for the purpose of consump- 
tion therein and that the view that the Explanation does not deprive the State in 
which the property in the goods passed, of its taxing power and that consequently: 
both the State in which the property in the goods passes and the State in which: 
the goods are delivered for consumption have the power to tax is not correct. 


The learned Advocate-General of the State did not in this situation, and 
very properly, challenge the correctness of the decision of the High Court on this. 
oint, and conceded that the Explanation was clearly ultra vires the State Legis- 
ture. He however contended that on the principle enunciated by the Privy 
Council in Raleigh Investment Co. v. The Governor-General in Council®, jurisdiction to: 
question assessment otherwise than by use of the machinery expressly provided 
by the Act, was inconsistent with the statutory obligation to pay, arising by virtue 
of the assessment and that the liability to pay the sales tax under the Act is a special. 
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liability created by the Act itself which at the same time gives a special and particular 
remedy which ought to be resorted to, and therefore the remedy by a writ ought 
not to be allowed to be used for evading the provisions of the Act, especially a 
fiscal Act. It was also said that the co endidons requisite for the issue of a writ of 
mandamus were not present in the case and that it was not within the scope and 
purpose of Article 226 of the Constitution to decide an academic question. 


In our opinion, the contentions raised by the learned Advocate-General are 
not well founded. It is plain that the State evinced an intention that it could 
certainly proceed to apply the penal provisions of the Act against the appellant 
if it failed to make the return or to meet the demand and in order to escape from 
such serious consequences threatened without authority of law, and i 
- Fundamental Rights, relief by way of a writ of mandamus was clearly the appro- 
priate relief. In Mohd. Yasin v. The Town Area Committee}, it was held by this 
Court that a licence fee on a business not only takes away the property of the licensee 
but also operates as a restriction on his fundamental right to carry on his business 
and therefore if the imposition of a licence fee is without authority of law it can 
be challenged by way of an application under Article 32, a fortiort also under 
Article 226. These observations have apposite application to the circumstances 
of the present case. Explanation II to section 2 (g) of the Act having been declared 
ultra vires, any imposition of sales tax on the appellant in Madhya Pradesh is without 
the authority of law, and that being so a threat by the State by using the coercive 
machinery of the impugned Act to realize it from the ap t is a sufficient infringe 
ment of his fundamental right under Article 19 (1) (g) and it was clearly entitled 
to relief under Article 226 of the Constitution. The contention that because a 
remedy under the impugned Act was available to the appellant it was disentitled 
to relief under Article 226 stands negatived by the decision of this Court in The 
State of Bombay v. The United Motors (India), Ltd.*, above referred to. ‘There it was 
held that the principle that a Court will not issue a prerogative writ when an ade- 
quate alternative remedy was available could not apply where a party came to the 
court with an allegation that his fundamental right had been infringed and sought 
relief under Article 226. Moreover, the remedy provided by the Act is of an 
onerous and burdensome character. Before the appellant can avail of it he has 
to deposit the whole amount of the tax. Such a provision can hardly be described 
as an adequate alternative remedy. 


For the reasons given above, we are of the opinion that the High Court, having 
held that Explanation II to section 2 (g) of the Act was ultra vires, was in error in 
dismissing the application on the ground that it was not entitled to relief under the 
provisions of Article 226 of the Constitution. In the result therefore we allow 
this ap with costs and direct an appropriate writ to issue restraining the first 
respondent from imposing or authorising imposition of a.tax on the appellant in 
exercise ofi its authority under Explanation II held void. 


Agent for Respondent No. 1 and the Intervener: R. H. Dhebar for G. H. 
Rajadhyaksha. 
G.R./K.S. Appeal allowed. 
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[THE SUPREME COURT OF INDIA, 
[Criminal Appellate Jurisdiction. ] 
PRESENT :—MEHRCHAND MAHAJAN, Chief Justice, VIVIAN Bose AND GHULAM 
Hasan, JJ. 
Hem Raj, son of Devilal Mahajan of Bijainagar, condemned 
prisoner, at present confined in the Central Jail, Ajmer 
and another .. Appellants* 


U. 
The State of Ajmer .. Respondent. 
+4 2 

Constitution of India (1950), Article 136 (1)—Appeal to Supreme Court $7 Sportal leave in a criminal case 
—Final hearing—Questions that can be gons into—Tests—Criminal Procedure (Va of 1898), section 164— 
Confession—Corroboration—Materials which can be used for. 

Unless it is shown that exceptional and special circumstances exist that substantial and grave 
injustice has been done and the case in question presents features of sufficient gravity to warrant 
a review of the decision appealed against, the Supreme Court does not exercise its overriding powers 
under Article 136 (1) of the Constitution and the circumstance that because the appeal has 
a mitted b. special leave does not entitle the appellant to open out the whole case and contest all 
the findi gs of fact and raise every point which could be raised in the High Co rt. Even at the 
final hearing only those points can be urged which are fit to be urged at the preliminary stage when 
the leave to appeal is as ed for. g 

A re-appreciation of evidence which had been believed by the Courts below will not warrant 
interference Ey the Supreme Court in the decision of the Courts below. 


A confession. can be made even during a trial and the evidence already recorded may well be 
used to corroborate it. It may be made in the Court of the committi w Magistrate and materi 
already in possessio of the police ma well be used for the purposes of corroboration. The con- 
tention therefore that evidence in possession of the police before the confession was made cannot 
ibe used to corroborate the confession, must be repelled. 


On Appeal by special leave granted by the Supreme Court on the goth June, 
1953, from the Judgment and Order, dated the 25th April, 1953, of the Court of the 
Judicial Commissioner at Ajmer in Criminal Appeal No. 13 of 1953 and Criminal 
Reference No. 19 of 1953 arising out of the Judgment and Order, dated the 18th 
March, 1953, of the Court of the Sessions Judge at Ajmer in Sessions Trial No. 1 of 


1953- 
Dr. Bakshi Tek Chand, Senior Advocate (Bhagwan Singh and Rajinder 
Narain, Advocates, with him) for Appellants in Criminal Appeal No. 58 of 1953. 


B. D. Sharma, Advocate, for Respondent in Criminal Appeal No. 58 and 
Appellant in Criminal Appeal No. 87 of 1953. 


K. N. Agarwala, Advocate, for Respondent in Criminal Appeal No. 87 of 
1953 (Appointed at Government expense). 
The Judgment of the Court was delivered by 


Mahajan, C.J—Criminal Appeals Nos. 58 and 87 of 1953 relate to 
the same occurrence, and arise out of a common judgment delivered by the Judicial 
Commissioner of Ajmer. Both of them are before us by special leave granted by 
this Court on different occasions. 


Unless it is shown that exceptional and special circumstances exist that subs- 
tantial and grave injustice has been done and the case in question presents features 
of sufficient gravity to warrant a review of the decision appealed against, this 
- Court does not exercise its overriding powers under Article 136 (1) of the Consti- 
tution and the circumstance that because the appeal has been admitted by special 
leave does not entitle the appellant to open out the whole case and contest all the 
findings of fact and raise every point which could be raised in the High Court. 
Even at the final hearing only those points can be urged which are fit to be urged 
at the preliminary stage whgn the leave to appeal is asked for. The question for 
consideration is whether thid test is satisfied in either of these two appeals. After 
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hearing the learned counsel in both the appeals we are satisfied that none of them 
raise any questions which fall within the rule enunciated above. 


On the 16th of July, 1952, Mangilal deceased, partner of firm Rambhajan 
Mangilal of Bijainagar, received by ress delivery post a letter (Exhibit P-5) 
in a closed cover (Exhibit P-6). This letter was actually delivered to Mangilal’s 
son Laduram who, on reading it, found that it purported to have been sent by 
“ Bhayankar Daku Dal” demanding payment of Rs. 5,000 at 6-30 p.m. on the 
17th of July at the crossing near the 27th milestone on the Ajmer-Bijainagar road 
and saying that “ if you cheat or do 420 or in case you inform the police, no other 
punishment except that of death will be meted out to you and you will be shot 
dead and made to lie on the ground”. Laduram took the original letter with the 
envelope to his uncle Ramjas at Ajmer and both of them saw the Superintendent 
of Police and gave him the letter and the envelope and asked for immediate protec- ' 
tion and investigation. The Superintendent of Police, however, took no action 
in this behalf. Mangilal failed to comply with the demand to pay. On the 17th 
of July about 9-30 p.m. when he was sitting at his shop and his munim Gajanand 
was writing the accounts, two persons came from the neighbouring street. One 
of them was dressed in a. khaki suit and the other in a blue suit. The man in blue 
demanded from Mangilal a reply to the letter, while the man.in khaki entered 
the shop and removed Mangilal’s gun which was hanging in a canvas case from a 
peg on the wall of the shop. On Mangilal’s replying that his son Laduram had 
taken the letter to Ajmer, the person dressed in blue fired from a Mauser pistol and 
shot Mangilal dead. The two assailants then ran away. On the way they threw 
the Mauser pistol and khaki clothes in the street at a short distance from the shop. 
Mangilal died shortly afterwards. The first information report was lodged by 
Nand Lal (P.W. 1) immediately after the occurrence at 9-45 p.m. In this report 
Nand Lal described the occurrence in the following terms : 
“From the lane two men, one of whom was wearing khaki clothes having a hat on the head 
and the other wearing blue clothes with a blue cap on the head cathe near ilalji and stood 
there. The man with khaki clothes said something to Mangilal and the man with blue clothes went 
straight inside the shop and picked up Mangilal’s gun from behind the door shutter and brought it ` 
out and stood near the khaki clad man, and at that time shot Mangilal with a pistol he had.” 
The prosecution challaned four persons, viz., Hem Raj, appellant in Criminal 
Appeal No. 58 of 1953, Hukum Singh, respondent in Criminal Appeal No. 87 of 
1953, Milap Singh and Abdul Hakim. It was alleged that all the four of them 
had acted in conspiracy and realised money from eich persons through threatening 
letters “and in pursuance of the conspiracy Exhibit P-5 was sent. Hem Raj and 
, Hukum Singh were arrested on the evening of the 26th July at Bijainagar and were 
sent to jail on the 28th of July, 1952. On the goth of July, 1952, Hem Raj made a 
* confession in jail before a Magistrate. On the 5th of September, 1952, at the first 
hearing of the case before the committing magistrate, the confession was retracted 
by means of an application made through counsel and a number of grounds were 
given why the confession was inadmissible and not of any value. All the accused 
, persons denied the charge. Milap Singh and Abdul Hakim were acquitted by 
the learned Sessions Judge who however convicted Hem Raj and Hukum Singh 
of the different offences with which they had been charged. Hem Raj and Hukum 
Singh appealed to the Judicial Commissioner at Ajmer. Hukum Singh’s appeal 
was allowed but that of Hem Raj was dismissed. As stated already, Hem Raj’s 
appeal before us is by special leave and the State has also appealed against the 
acquittal of Hukum Singh and that also by special leave. 


Dr. Tek Chand for Hem Raj raised three points before us; (1) That the 
confession was inadmissible in evidence, the prosecution having failed to establish 
affirmatively that it was free and voluntary and that it was not preceded by any 
inducement to the prisoner to make a statement held put by a person in authority. 
It was said that as no direct or circumstantial RERE I of any kind was available, 
the police was straining every nerve to get any one of the four persons arrested 
confess, so that he may be given pardon and made an approver. The police was 
particularly keen to make somebody an approver because of'their own negligent 
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conduct in not giving protection to the deceased when Laduram, his son, had 
approached the Superintendent of Police with the threatening letter received by him 
and that the police also had not been able to discover how the pistol had been 
stolen from its owner. It was contended that Hem Raj was actually arrested on 
the 25th July and illegally kept in custody, that even after remand by the magis- 
trate he was not immediately sent to jail but was taken to the house of the Superin- 
tendent of Police and kept there for more than four hours, that all these circum- 
stances raised a strong suspicion against the voluntary character of the confession 
and showed that the police was making efforts by threats and inducements to extort 
a confession from him. It was further suggested that while Hem Raj was in jail 
the Superintendent of Police paid him a visit. There, is no relevant evidence to 
establish this fact. 


(2) That the Magistrate who recorded the confession did not disclose his 
identity that he was a magistrate, to Hem Raj and that instead of recording the 
confession in his court room he recorded it in jail without any sufficient grounds 
for doing so and this circumstance also vitiated the confession. 


(3) That there was no independent corroboration of any of the material 
facts contained in the confession and that whatever material has been considered 
as corroboration by the courts below was already in the possession of the police 
before the confession was recorded and therefore the confession was ‘merely a recital 
of facts already in possession of the police and was modelled on it and that the 
police discovered nothing in pursuance of the confession and their knowledge 
about the material facts of the case was not enriched in any manner by the confession 
and therefore there was no evidence whatsoever in the case on which the conviction 
of the appellant could stand. ‘ 


The learned Judicial Commissioner as well as the ‘learned Sessions Judge 
considered all these contentions and negatived them and there were valid reasons 
for doing so. On the question whether the confession was voluntary, there are 
concurrent findings of the courts below and there are no grounds for going behind 
these findings. On the question whether material particulars of the confession 
have been corroborated, there are again concurrent findings. All the arguments 
addressed to us relate to the re-appreciation of evidence which had been believed 
by the courts below and do not warrant interference by us in the decisions of the 
courts below. We have, however, also examined these arguments independently 
and we have no hesitation in endorsing the views of the courts below. 


As regards the voluntary nature of the confession the significant fact is that 
the confession was made on the goth of July, that is, two days after Hem Raj had 
been lodged in jail, and was not in police custody or amenable to police influence. 
He had more than 36 hours to make up his mind whether to make a confession 
or not. He is not a rustic but runs a cycle shop in Bijainagar. It is noteworthy 
that Hukum Singh was similarly situated and about whom an application had been 
made that he was willing to confess. When the magistrate approached him he said 
that he would only make a statement after consulting his lawyer and declined to 
make any statement. Further, from the goth of July till the 5th of September, 
no steps were taken by Hem Raj to resile from his confession. There was ample 
time at his disposal to make an application to the magistrate or to the District 
Magistrate that the confession had been extorted from him by threats and induce- 
ment. On the 5th of September when an application was made by his counsel 
retracting the confession it was more in the nature of an argument than in the 
nature of a detailed statement of the facts and circumstances in which the confession 
had been made. When examined" under section 342, Criminal Procedure Code, 
he said that he made the c@nfession under threats held out by the Superintendent 
of Police and Sri Ram , Sub-Inspector. He further said that the Superin- 
tendent of Police told him “that if I made a confession of my guilt, I would be 
made an approver; the Superintendent of Police said that he was a Vaishya 
and as I too was a Vaishya he would help me. I told the Superintendent of Police 


d] HEM RAJ 0 STATE OF AJMER (3.0.) (Mahajan, C.7.). 697 


that I would do as he asked me to do. About 10-30 a.m. on the goth of July, Sub- 
Inspector, Ram Chandra came to jail and compelled me to make a confession ”. 
"The last portion was clearly a lie as there is no evidence whatsoever that Ram 
‘Chandra visited him at the time the magistrate recorded his confession. 


- The magistrate who recorded the confession has been examined, and he states 
that he told the prisoner that he was a magistrate and that he complied with all the 
requirements of law in recording the confession. The memorandum made by 
him shows that the following questions were put to Hem Raj; “ Do you wish to 
make a confession ”?, to which Hem Raj replied “Yes”. “ Are you making it 
of your own free will and without the compulsion of anybody ?”, the answer was 
“Yes”. The third question was “You are not bound to make a confession. 
Do you understand this ?” The answer was “ Yes ”. The fourth question was : 
“* Tf you make a confession it may be used in evidence against you. you realize 
this ?? The answer was “ Yes”. The last question was “Shall I record your 
confession ?” The answer was “Yes”. It was after these queries that a con- 
fession covering about 21 pages and full of details which .are precise and cannot 
tbe described as vague was recorded. The police could not even dream of these 
details or make an effort to tutor such a detailed confession to the prisoner and it 
as absolutely unthinkable that such a.tutored confession could be narrated by Hem 
Raj to the magistrate after 36 hours of any possible attempt made to tutor him. 
-As a matter of fact, some of the facts contained in the confession and indicated 
later were not even known to the police then. The confession contained the usual 
endorsement that the confession was voluntary and all the necessary matters had 
been explained to the prisoner before he made the confession. It is significant 
that the confession was not retracted till Hem Raj took legal advice and even then 
dt was not stated who supplied all the details contained in the confession to Hem 
Raj. The allegations made by the prisoner have been denied by the police officers 
examined and we are not inclined to accept those allegations as true. The circum- 
stances relied upon by Dr. Tek Chand regarding the conduct of the police before 
Hem Raj was lodged in jail do not, in our opinion, affect the voluntary character 
of the confession. The contention that the magistrate did not tell the prisoner 
that he was a magistrate is also belied by the magistrate’s evidence. No doubt 
the confession was recorded in jail though ordinarily it should have been recorded 
‘in the court house, but that irregularity seems to have been made because nobody 
‘seems to have realized that that was the appropriate place to record it but this 
‘circumstance does not affect in this case the voluntary character of the confession. 
Dr. Tek Chand drew our attention to a quotation from Taylor’s Evidence, 11th 
Edition, page 588, paragraph 872, and to the decision in Queen v. Thompson, in 
which it had been emphasized that in order that evidence of a confession by a 
prisoner may be admissible, it must be affirmatively proved that such confession 
was free and voluntary and that it was not preceded by any inducement to the 
prisoner to make a statement held out by a person in authority, or that it was not 
made until after such inducement had clearly been removed. The principle laid 
down in that case is well settled, but we do not think that Dr. Tek Chand is right 
in contending that that principle has not been borne in mind by the courts below. 
The mere bald assertion by the prisoner that he was threatened, tutored or that 
inducement was offered to him, cannot be accepted as true without more. There 
is no material whatsoever to hold that the prisoner was threatened or beaten. As 
a fact it-has been found by the courts below that that assertion was untrue. The 
story of tutoring, on the face of it, is incredible. It was not possible for the police 
or anyone to teach the prisoner all that is contained in the confession. As regards 
inducement, again, there is no material whatsoever and the circumstances relied 
upon are not such which raise a suspicion that the confession was extorted by induce- 
ment. Even if some suspicion of this character could, be raised in this case, it has 
to be held that the confession was made after the $:ducement had clearly. been 
removed. 
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As regards the question whether the confession'made by Hem Raj has been 
corroborated in material particulars, we are satisfied that there is sufficient evidence: 
on the record to justify the Judicial Commissioner’s conclusion. P.W. 34, Gaja- 
nand, an eye-witness of the occurrence, deposed that the man in blue had the pistol 
and fired the fatal shot. This is in line with what had been stated by Nand Lal 
in the First Information Report though later on he made a different statement. 
The courts below accepted the evidence of Gajanand in preference to the statement. 
of Nand Lal. That being so, Gajanand’s evidence fully corroborates the confession 
of Hem Raj that it was he who fired the fatal shot and that he was dressed in blue- 
uniform. 

On the 18th of July, 1952, certain articles were recovered from Hem Raj’s. 
house—a hat, a mask, a bush shirt and a pistol. ‘These recoveries are good inde- 
pendent evidence in corroboration of the confession. On the 25th July, 1952, certain 
other items were admittedly recovered from Hem Raj’s house and these also corro-- 
borate the confession. Hem Raj also delivered to the police a black pair of socks, 
a slate coloured muffler, a blue pair of shorts and a torch. These deliveries further- 
support the confession. Then certain recoveries were made, as stated in the con- 

` fession, from the roof of Bansilal’s shop on 27th of July, 1952. These were a revolver: 
and a number of cartridges. Lastly there is the recovery of the gun case and the- 
gun. The learned Judicial Commissioner, in these circumstances, was justified 
in holding that the confession had been corroborated in respect of clothes worn 
by the assailant, and in respect of the arms and ammunition and that it was also. 
corroborated by the removal of the latch from the shop of Hukum Singh. 

Dr. Tek Chand contended that the recovery of clothes and delivery of arms. 
and ammunition by Hem Raj to the police had been made before the goth of July 
when the confession was made, and that facts within the knowledge of the police 
before the confession was made, could not be used‘ as evidence corroborating the, 
confession. For this proposition he placed reliance on a decision of the Oudh 
Chief Court in Mata Din v. The Emperor1, wherein it was observed that a true con- 
fession made by a person who takes part in a murder invariably adds something 
to the knowledge already possessed by the investigating officer and that is the greatest 
test of its truth. 


In our opinion, the contention raised by the learned counsel is not well founded. 

In the first instance, itis not correct to say that all the facts mentioned in the con- 
fession were known to the police at the time when the confession was made. The 
police did not know anything about the existence of ‘30 bore cartridges. They did 
not know as to who had written the letter Exhibit P-5 and did not know who had 
gone to Beawar to post it. The police also did not know that death had been 
caused by a shot from a Mauser pistol Exhibit P-19. Be that as it may, we see no- 
validity in the contention that a confession can only be corroborated by evidence 
discovered by the police after a confession has been made and any material that is. 
already in their possession, cannot be put in evidence in support of it. The decision 
in Mata Din’s case? does not support the view contended for. That decision merely 
concerns itself with the value of a confession and does not relate to the nature and 
character of evidence that can be led to corroborate it. It does not lay down the- 
proposition that a confession cannot be corroborated by use of materials already 
in possession of the police. A confession can be made even during a trial and the- 
evidence already recorded may well be used to corroborate it. It may be made- 
in the court of the committing magistrate and materials already in péssession of the 
police may well be used for purposes of corroboration. The contention therefore- 
that evidence in possession of the police before the confession was made cannot be- 
used to corroborate the confession, must be repelled. 


The result is that thg evidence in conjunction with the confession satis-- 
factorily establishes the c under section 302/34, Indian Penal Code against. 
Hem Raj and also satisfactorily proves the offence under section 386, Indian Penal: 
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Code. Dr. Tek Chand very strongly criticized the conclusion reached by the 
` Judicial Commissioner that the letter Exhibit P-5 was posted by Hem Raj. He 
contended that from the mere circumstance that Hem Raj was in Beawar on the 
date the letter was posted it could not be inferred that it was posted by him. We 
think that the criticism is not valid and the inference drawn in the circumstances. 
of this case by the courts below could not be said to be unreasonable. 


As regards the State’s appeal against Hukum Singh clearly the confession 
of Hem Raj cannot be used as substantive evidence against him. The learned 
public prosecutor contended that Hukum Singh was the writer of the letter Exhibit 
P-5 and the evidence furnished by the key Exhibit P-12 found in his trouser pocket, 
coupled with the breaking of the door latch, and the circumstance that he was 
seen together with Hem Raj, was sufficient material for his conviction. We are 
unable to agree. We are of the opinion that the learned Judicial Commissioner 
was perfectly right in holding that this evidence By itself was insufficient to uphold 
his conviction and that Hukum Singh was entitled to the benefit of the doubt in 
respect of both the charges found against him. There is hardly any material on 
the record to justify our interference with an order of acquittal in an appeal by 
special leave. In the result both these appeals fail and are dismissed. 


Agent for Respondent in Cr. A. No. 58 and the Appellant in‘Cr. A. No. 87 
of 1953: R. H. Dhebar. . 


G.R./K.S. — Appeals dismissed, 
f [THE SUPREME COURT OF INDIA.] 
[Criminal Appellate Jurisdiction.] 


PRESENT :—MEHRCHAND MAHAJAN, Chief Justice, B. K. MUKHERJEA, S. Ri 
Das, Vivian Bos aND Gautam Hasan, JJ. i 
M. S. Sheriff and P. C. Damodaran Nair .. Appellants* 

U. nE 
The State of Madras, M. Govindan and Damodaran .. Respondents. 


Criminal Procedure Code (V of 1898), sections 195 (3) and 470-8 = Stobe -Section 476-B—Appeal under 
—If lies to Supreme Court against order of a Division of High Court directing filing of a complaint for perjury 
—-Practice—Simultaneous ciml and criminal proceedings—Stay of one—Principles. 

A Division Bench of a High Court is a Court “ subordinate” to the Supreme Court within the 
meaning of section 195 (3) of the Criminal Procedure Code ; accordingly an appeal lies to the 
Supreme Court from an order of a Division Bench of the High Court under section 476-B of the 
Criminal Procedure Code directing the filing of a complaint for perjury. 


The simultaneous prosecution of civil suits for damages for wrongful confinement and the 
criminal proceedings for perjury will embarrass the accused and one of them should be stayed. As 
between civil and criminal preceedings the criminal matters should be given precedence. No hard 
and fast rule can be laid down but the possibility of conflicting decisions in the civil and criminal 
Courts cannot be a relevant consideration. The law envisages such an eventuality when it expressly 
refrains from making the decision of one Court binding on the other, or even relevant, except for 
certain limited purposes, such as sentence or damages. The only relevant consideration is the 
likelihood of embarrassment. 


A civil suit often drags on for years and it is undesirable that a criminal prosecution should wait 
till every body concerned has forgotten all about the crime. The public interests demand that 
peretied justice should be swift and sure ; that the guilty should be punished while the events are 
still fresh in the public mind and that the innocent should be absolved as early as is consistent with a 
fair and impartial trial, Another reason is that it is undesirable to let things slide till memories have 
grown too dim to trust. This, however is not a hard and fast rule. Special considerations obtaining 
in any particular case might make some other course more expedient and just. For example, the 
civil case or the other criminal proceeding may be so near its ends as to make it inexpedient to stay 
it in order to give precedence to a prosecution ordered under sectio1 476. 


Tn the instant case the civil suits were ordered to be stayed till the criminal proceedings have 
ished. : 


Appeal under Article 132 of the Constitution of Tfaia from the Judgment anc. 
Order, dated the 1st August, 1951, of the High Court of Judicature at Madras im 
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Criminal Miscellaneous Petitions Nos. 1261 and 1263 of 1951. (Petition under 
Article 136 (1) of the Constitution of India). 


K. Rajah Iyer, Senior Advocate (R. Ganapathy Iyer and M. S. K. Ayyangar, 
Advocates, with him) for Appellants/Petitioners. 


H. J. Umrigar and S. Subramaniam, Advocates for Respondent No. 2. 


The Judgment of the Court was delivered by 

Bose, F—The question in this case is whether an appeal lies to this Court 
under section 476-B of the Criminal Procedure Code from an order of a Division 
Bench of a High Court directing the filing of a complaint for perjury. 


Two persons, Govindan and Damodaran, filed petitions under section 491 
of the Criminal Procedure Code for release claiming that they had been illegally 
detained by two Sub-Inspectors of Police who are the appellants before us. Govin- 
dan said he was being detained by one Sub-Inspector and Damodaran said he was 
being detained by the other. Both the Sub-Inspectors said that the petitioners 
were not in their custody. The first Sub-Inspector, who was concerned with 
Govindan, said that Govindan had never been arrested by him and had not been 
in his custody at any time. The other denied that Damodaran was in his custody. 
He admitted that he had arrested him at one time but said that he had been released 
long before the petition. Each swore an affidavit in support of his return. In 

- view of this conflict between the two sets of statements the High Court directed 
the District Judge to make an enquiry. 


Considerable evidence was recorded and documents were filed and the District 
Judge reported that in his opinion the statements made by the two Sub-Inspectors 
were correct. The High Court disagreed and, after an elaborate examination 
of the evidence, reached the conclusion that the petitioners were telling the truth 
and not the Sub-Inspectors. The petitioners were however regularly arrested 
after their petitions and before the High Court’s order ; one was released on bail 
and the other was remanded to jail custody by an order of a Magistrate. Accord- 
ingly their petitions became infructuous and so were dismissed. 


After this, the petitioners applied to the High Court under section 476 of the 
Criminal Procedure Code and asked that the Sub-Inspectors be prosecuted for 
perjury under section 193, Indian Penal Code. The applications were granted 
and the Deputy Registrar of the High Court was directed to make the necessary 
complaints. 


The Sub-Inspectors thereupon asked for leave to appeal to this Court. Leave 
was refused on the ground that no appeal lies, but leave was granted under Article 
132 as an interpretation of Articles 134 (1) and 372 of the Constitution was involved. 
The Sub-Inspectors have appealed here against that order as also against the order 
under section 476. In addition, as an added precaution, they have filed a petition 
for special leave to appeal under Article 136 (1). 


The first question we have to decide is whether there is a right of appeal. That 
turns on the true meaning of section 476-B of the Criminal Procedure Code read 
with section 195 (3). The relevant portion of the former reads thus :— 


“Any person.........- against whom.......... a complaint has been made” [under sec- 
tion 476] “ may appeal to the Court to which such former Court is subordinate within the meaning 
of section 195 (9).......-.: aa 


The latter section reads— 


“ For the purposes of this section, a Court shall be deemed to be subordinate to the Court to 
avhich appeals ordinarily lie from the appealable decrees or sentences of such former Court... .. e... ha 


The rest of the section does not concern us. 

Two things are evident First, that a right of appeal has been expressly con- 
ferred by section 476-B provided there is a higher forum to which an appeal can be 
made ; and second, that the appellate forum has been designated in an artificial 

- way. The appeal lies to the Court to which the former Court is subordinate within 
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the meaning of section 195 (3). But “ subordinate” does not bear its ordinary 
meaning. It is used as a term of art and has been given a special meaning by 
reason of the definition in section 195 (3) ; a fiction has been imposed by the use 
-of the word “ deemed ”. We have accordingly next to examine the content of the 
‘fiction. 


The section says that the Court making the order under section 476 shall be 
«deemed to be subordinate to the Court. 


(a) to which appeals ordinarily lie, 
(b) from the appealable decrees or sentences of such former Court. 


Now the former Court in this case is a Division Bench of the High Court.- 
“The only Court to which an appeal ordinarily lies from the appealable decrees and 
sentences of a Division Bench of a High Court is this Court. Therefore, a Division 
Bench of a High Court is a Court “ subordinate ” to this Court within the meaning 
~of section 195 (3); accordingly an appeal lies to this Court from an order of a Division 
Bench under section 476. 


It was contended that there is no ordinary right of appeal to this Court and 
tthat such rights as there are are those expressly conferred by the Constitution in a 
very limited and circumscribed set of circumstances, therefore, such appeals as lie- 
‘to this Court cannot-be said to lie “ ordinarily ”. 

We do not agree. Such an argument concentrates attention on the word 
“ordinarily and ignores the words “ appealable decrees or sentences”. Before 
-we can apply the definition we have first to see whether there is a class of decrees 
‘or sentences in the Court under consideration which are at all open to appeal. 
-If there are not, the matter ends and there is no right of appeal under section 476-B. 
.If there are, then we have to see to which Court those appeals will “ ordinarily °°’ 
llie. It is evident that the only Court to which the appealable decrees and sentences 
«of a Division Bench of a High Court can lie is the Supreme Court. There is no 
‘other Court to which an appeal can be made. It follows that that is the ordinary 
‘course in the case of all appealable decrees and sentences and that consequently 
‘this is the Court to which such appeals will ordinarily lie. 

As there is a right of appeal we have next to consider the matter on its merits 

\ and there the only relevant consideration is whether “ it is expedient in the interests 


of justice ” that an enquiry should be made and a complaint filed. That involves 
-a careful balancing of many factors. 


The High Court has scrutinised the evidence minutely and has disclosed 
-ample material on which a judicial mind could reasonably reach the conclusion 
‘that there is matter here which requires investigation in a criminal Court and 
„that it is expedient in the interests of justice to have it enquired into. We have 
not examined the evidence for ourselves and we express no opinion on the merits 
-of the respective cases but after a careful reading of the judgment of the High Court 
-and the report of the District Judge we can find no reason for interfering with the 
High Court’s discretion on that score. We do not intend to say more than this 
-about the merits as we are anxious not to prejudge or prejudice the case of either 
-side. The learned Judges of the High Court have also very rightly observed in 
their order under section 4.76 that they were not expressing any opinion on the guilt 
-or innocence of the appellants. 


We were informed at the hearing that two further sets of proceedings arising 

-out of the same facts are now pending against the appéllants. One is two civil 
suits for damages for wrongful confinement. The other is two criminal prose- 
-cutions under section 344, Indian Penal Code, for wrongful confinement, one against 
-each Sub-Inspector. It was said that the simultaneoug prosecution of these matters 
-will embarrass the accused. But after the hearing of the appeal we received inform- 
ation that the two criminal prosecutions have been closed with liberty to file fresh. 
-complaints when the papers are ready, as the High Court records were not‘avail- 
cable on the application of the accused. As these prosecutions are not pending 
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at the moment, the objection regarding them does not arise but we can see that the 
simultaneous prosecution of the present criminal proceedings out of which this- 
appeal arises and the civil suits will embarrass the accused. We have therefore 
to determine which should be stayed, . 


As between the civil and the criminal proceedings we are of the opinion that’ 
the criminal matters should be given precedence. There is some difference of” 
opinion in the High Courts of India on this point. No hard and fast rule can 
be laid down but we do not consider that the possibility of conflicting decisions 
in the civil and criminal Courts is a relevant consideration. The law envisages. 


such an eventuality when it expressly refrains from making the decision of one Court | 


binding on the other, or even relevant, except for certain limited purposes, such 
as sentence or damages. The only relevant consideration here is the likelihood. 


of embarrassment. 


Another factor which weighs with us is that a civil suit often drags on for years. 
and it is undesirable that a criminal prosecution should wait till everybody con-- 
cerned has forgotten, all about the crime. The public interests demand that cri- 
minal justice should þe swift and sure ; that the guilty should be punished while 
the events are still fresh in the public mind and that the innocent should be ab- 
solved as early as is consistent with a fair and impartial trial, Another reason is. 
that it is undesirable to let things slide till memories have grown too dim to trust,, 
This, however, is not a hard and fast rule. Special considerations obtaining in 
any particular case might make some other course more expedient and just. For 
example, the civil case or the other criminal proceeding may be so near its end 
as to make it inexpedient to stay it in order to give precedence to a'‘prosecution. 
ordered under section 476. But in this case we are of the view that the civil suits. 
should be stayed till the criminal proceedings have finished. 


The result is that the appeal fails and is dismissed but with no order about 
costs. Civil Suits Nos. 311 of 1951 to 314 of 1951, in the Court of the Subordinate 
Judge, Coimbatore; will be stayed till the conclusion of the prosecution under- 
section 193, Indian Penal Code. As the plaintiffs there are parties here, there. 
is no difficulty about making such an order. 


The petition for special leave is dismissed. 
G.R./K.S. ; Appeal dismissed. 


[THE SUPREME COURT OF INDIA] 
[Criminal Original Jurisdiction.] 


_ Present :—B. K. Moxueryza, S. R. Das, N. H. Boacwati, B. JAGANNADHA- 
pas AND T. L. VENKATARAMA Ayyar, JJ. ` 


S. A. Venkataraman .. Petitioner" 
v. i , 
t. The Union of India, x y 
2. The Special Judge, Sessions Court, Delhi .. Respondents. 
Constitution gf India (1950), Article 20 (2)—Applicability—Prior enquiry under the Public Seroants 
iries) Act (. TI of 1850) and action taken on the report—If bar to a subsequent ron for offence 


Penal Code (XLV of 1860), sections 161 and 165 and Prevention of Corruption Act (II of 1947), section 5 (2). 

In order to enable a citizen to invoke the protection of clause (2) of Article 20 of the Constitution, 
there must have been both tion and punishment in respect of the same offence. The words 
*€ prosecuted and punished ” are to be taken not distributively so as to mean prosecuted or punished, 
Both the factors must coexist in order that the operation of the clause may be attracted. e ambit. 
and contents of the guarantee of fundamental rights given in Article 20 (2) of the Constitution, 
are much narrower than those of (he Common law rule in England or the doctrine of “ Double- 
Jeopardy ” in the American Constitution. - . 





* Petition No. 72 of 1954. goth March, 1954. 
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Proceedings taken or concluded under th: Public Servants (Inquiries) Act of 1850 do not 
-amount to prosecution and punishment for a criminal offence as contemplated by Article 20 (2) 
-of the Constitution. Accordingly a subsequent prosecution for an offence unter sections 161 and 

165 of the Penal Code and section 5 (2) of the Prevention of Corruption Act does not violate the 
“guarantee under Article 20 (2) of the Constitution. 
Petition under Article 32 of the Constitution for the enforcement of Funda- 
-mental Rights. 

A. K. Basu, K. S. Jayaram and G. R. Pattabhiraman, Senior Advocates, 

'(R. Ganapathy Iyer and C. V..L. Narayan, Advocates with them) for Petitioner. 


M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor- 
General for India, (Porus A. Mehta and P. G. Gokhale, Advocates, with 
them) for Respondent No. 1. 


The Judgment of the Court was delivered by 

Mukherjea, F.—This is a petition under Article 32 of the Constitution, praying 
for a writ, in the nature of certiorari, for calling up the records of certain criminal 
proceedings started against the petitioner by the Special Judge, Sessions Court, 
Delhi and for quashing the same on the ground that these proceedings are without 
„jurisdiction, having been commenced in violation of the fundamental right of the 
petitioner guaranteed under Article 20 (2) of the Constitution. 


The petitioner was a member of the Indian Civil Service and till lately was 
‘employed as Secretary to the Ministry of Commerce and Industries in the Govern- 
ment of India. Certain imputations of misbehaviour by the petitioner, while 
holding offices of various descriptions under the Government of India, came to 
the notice of the Central Government and the latter being satisfied that there were 
.brima facie good grounds for making an enquiry directed a formal and public enquiry 
to be made as to the truth or falsity of the allegations made against the peti- 
tioner, in accordance with the provisions of the Public Servants (Inquiries) Act. 
vof 1850. The substance of the imputations was drawn up in the form of specific 
charges and Sir Arthur Trevor Harries, an ex-Chief Justice of the Calcutta High 
‘Court, was appointed Commissioner under section 3 of the said Act to conduct 
the enquiry and report to the Government, on the result of the same, his opinion 
‘on the several articles of charge formulated against the petitioner. The order of 
the Central Government directing the enquiry is dated the 21st February, 1953. 
‘The charges were drawn up under six heads with various sub-heads under each 
‘one of them. The first charge alleged that the petitioner was guilty of misbehaviour 
inasmuch as he showed undue favour to Messrs. Millars Timber and Trading Com- 
pany, Limited, in the matter of issue of import and export licences, by abusing his 
„position as a public servant in the discharge of his duties, that is, by accepting illegal 
„gratification or valuable things for import and export licences recommended or 
to be recommended by him. The second charge was to the effect that the 
petitioner accepted or obtained valuable things for himself and other members 
‘of his family, without paying for them, on different dates from Messrs. Millars 
Timber and Trading Company, Limited, for recommending their applications 
-for import licences and export permits. The fourth and the fifth charges were 
similar in nature to charges 1 and 2 except that they related to the petitioner’s 
‘dealings with another firm known as Sunder Das Saw Mills. 


The enquiry proceeded in the manner laid down in the Public Servants (In- 
‘quiries) Act. The charges were read out to the petitioner and his plea of “ not 
„guilty ” ‘was formally recorded. Evidence was adduced both ‘by the prosecutor 
-and the defence and the witnesses on both sides were examined on oath and Cross~ 
examined and re-examined in the usual manner. The Commissioner found, on 
a consideration of the evidence, that four of the charges under various sub-heads 
were proved against the petitioner and submitted a report,to that effect to the Govern- 
-ment on the 4th of May, 1953. By a letter dated the seh of May, 1953, the Govern- 
ment informed the petitioner that, on careful considerafion of the report, the Presi- 
-dent accepted.the opinion of the Commissioner and in view of the findings on the 
*several charges arrived at by the latter, was provisionally of opinion that the 
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petitioner should be dismissed. Opportunity was given to the petitioner 
by this letter in terms of Article 311 (2) of the Constitution to show cause 
against the action proposed to be taken in regard to him and it was stated that 
any representation, which he might desire to make, would be taken into conside- 
ration before the final order was passed. The petitioner, it seems, did make a 
representation which was considered by the Government and after consultation with. 
the Union Public Service Commission the President finally decided to impose the 
penalty of dismissal upon the petitioner. The order of dismissal was passed on 
the 17th of September, 1953. - On the 23rd February, 1954, the police submitted) 
a charge-sheet against the petitioner before the Special Judge, Sessions Court, 
Delhi, charging him with offences under sections 161/165 of the Indian Penal Code 
and section 5 (2) of the Prevention of Corruption Act and upon that, summons 
were issued by the learned Judge directing the petitioner to appear before his court. 
on the 11th of March, 1954. It is the legality of this proceeding that has been 
challenged before us in this writ petition. The petitioner’s case, in substance, 
is that the proceedings that have been started against him are without jurisdiction 
_ inasmuch as they amount to fresh prosecution for offences for which he has been 
prosecuted and punished already and this comes within the prohibition of Article 
20 (2) of the Constitution. The sole point for our consideration is, whether in 
the events that have happened in this case, there has been a violation of the funda- 
mental right of the petitioner under Article 20 (2) of the Constitution which would 
justify the issue of a writ for enforcement of the same ?- 

The scope and meaning of the guarantee implied in Article 20 (2) of the 
Constitution has been indicated with sufficient fullness in the pronouncement of this 
court in Magbool Hussainv. The State of Bombay!. The roots of the principle, which 
this clause enacts, are to be found in the well-established rule of English law which 
finds expression in the maxim “ Nemo debet bis vexari ”—a man must not be put 
twice in peril for the same offence. Ifa man is indicted again for the same offence 
in an English court, he can plead, as a complete defence, his former acquittal 
or conviction, or as it is technically expressed, take the plea of ‘‘ autrefois acquit 
or “ autrefois convict”. The corresponding rovision in the Federal Constitution 
of the United States of America is contained in the Fifth Amendment, which pro- 
vides inter alia : “ Nor shall any person be subjected for the same offence to be 
put twice in jeopardy of life and limb ”, This principle has been recognised and 
adopted by the Indian Legislature and is embodied in the provisions of section 26 
of the General Clauses Act and section 403 of the Criminal Procedure Code. 


Although these were the materials which formed the background of the guaran- 
tee of the, fundamental right given in Article 20 (2) of the Constitution, the ambit 
and contents of the guarantee, as this court pointed out in the case referred to 
above, are much narrower than those of the Common Law rule in England or 
the doctrine of “ Double Jeopardy ” in the American Constitution. Article 20 (2) 
of our Constitution, it is to be noted, does not contain the principle of “ autrefois 
acquit” at all. It seems that our Constitution makers did not think it necessary 
to raise one part of the Common Law rule to the level of a fundamental right and 
thus make it immune from legislative interference. This has been left to be regu- 
lated by the general law of the land. In order to enable a citizen to invoke the 

rotection of clause (2) of Article 20 of the Constitution, there must have been 
both prosecution and punishment in respect of the same offence. The words 
“ prosecuted and punished ” are to be taken not distributively so as to mean pro- 
secuted or punished. Both the factors must co-exist in order that the operation of 
the clause may be attracted. The position is also different under the American 
Constitution. There the prohibition is not against a second punishment but against 
the peril in which a person may be placed by reason of a valid indictment being 
presented against him, befqre a competent court, followed by proper arraignment 
and plea and a lawful imbanelling of the jury. It is not necessary to have a 
verdict at all.? 


rn 
1. (1953) 5.C.R. 730 : 1953 S.C.J. 456: 2. Vide Wills on Constitutional Law, page 
(1953) 2 M.L.J. 11g (S.C.). e 528. 
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It has also been held by this court in Maqbool Hussain’s case! that the preter 
of Article 20 and the words actually used in it afford a clear indication that the 
proceedings in connection with the prosecution and punishment of a person must 
be in the nature of a criminal proceeding, before a court of law or judicial tribunal, 
and not before a tribunal which entertains a departmental or an Administrative 
enquiry even though set up by a statute, but which is not required by law to try 
a matter judicially and ‘on legal evidence. In that case the proceedings were 
taken under the Sea Customs Act before a Customs authority who ordered con- 
fiscation of goods. It was held that such proceedings were not “ prosecution ” 
nor the order of confiscation a ‘ punishment’ within the meaning of Article 20 (2) 
inasmuch as the Customs authority was not a court or a Judicial tribunal and merely 
exercised administrative powers vested in him for revenue purposes. 


The facts of this case are no doubt different and the point that requires deter- 
mination is, whether the petitioner can be said to have satisfied all the conditions 
that are necessary to enable him to claim the protection of Article 20 (2). The 
charges, upon lick the petitioner is being prosecuted now, are charges under 
sections 161 and 165 of the Indian Penal Code and section 5 (2) of the Prevention 
of Corruption Act. We will assume for our present purpose that the allegations 
upon which these charges are based are substantially the same which formed the 
subject-matter of enquiry under the Public Servants (Inquiries) Act of 1850. The 
question narrows down to this; whether the petitioner had already been (1) 
prosecuted and (2) punished for these offences ? 


Mr. Basu, appearing on behalf of the petitioner, contends that his client was, 

in fact, EA for these identical offences before the Commissioner appointed 

under Act XXXVII of 1850. This, it is argued, was not a mere departmental 
enquiry of the type referred to in Magbool Hussain’s case!. The Commissioner was 
a judicial tribunal in the proper sense of the expression. He had to adjudicate 
on the charges judicially, on evidence, recorded on oath, which he was authorised 
by law to administer. The prosecution was conducted by a prosecutor appointed 
under the Act, charges were read out to the accused person and his plea was taken ; 
witnesses on both sides were examined on oath and they were cross-examined and 
re-examined. The Commissioner had all the ‘powers of a court; he could summon 
witnesses, compel production of relevant documents and punish people for con- 
tempt. At the close of the enquiry, the Commissioner did record his finding against. 
the petitioner on some of the charges. He had undoubtedly no power to impose 
any punishment and had only to forward his report to the Government. Under 
section 22 of the Act, however, the Government was entitled to pass. 
such orders within its authority, as it considered proper and in 
exercise of this authority the President did impose upon the petitioner the 


he is sought to be prosecuted on the same charges over again. This constitutes, 
according to the learned counsel, a clear violation of the guarantee implied in 
Article 20 (2) of the Constitution. The questions raised are undoubtedly of some 
importance and require to be carefully examined. 


It is true that the Commissioner appointed to make an enquiry under Act 
XXXVII of 1850 is invested with some of the powers of a Court particularly in 
the matter of summoning witnesses and compelling the production of documents 


alone the conclusion does not necessarily follow that an enquiry made and con- 
cluded under Act XXXVII of 1850 amounts to prosecution and punishment for 
an offence as contemplated by Article 20 (2) of thefConstitution.. In order to. 
arrive at a proper decision on this point, it is nece%Sary to examine the entire 


1. (1953) S.G.R. 730: 1953 S.C.J. 456: (1953) 2 M.LJ. 113 (S.C.). 
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background of the provisions relating to enquiry into the conduct of public ser- 
vants and to ascertain the exact scope and purpose of the enquiry as is contem- 
plated by Act XX XVII of 1850 and the ultimate result that flows from it. 


It is a well-established principle of English lew that, except where it is 
otherwise provided by a statute, all public officers and servants of the Crown 
hold their appointments at the pleasure of the Crown. Their services can be 
terminated without assigning añy reason and even if any public servant considers 
that he has been unjustly dismissed, his remedy is not by way of a law suit but 
by an appeal of an official or political character. This principle of law was 
applied in India ever since the advent of British rule in this country and the servants 
in the employ of the East India Company also came within the purview of this 
rule. It is to be remembered that it was during the period of the East India 
Company that the Public Servants (Inquiries) Act was passed in 1850. The object 
of the Act, as stated in the preamble, was to regulate enquiry into the behaviour 
of public servants, not removal from service without the sanction of the Government. 
The enquiry was quite optional with the Government and did not affect in any ` 
way the powers of the Government to dismiss its servants at pleasure and this was 
expressly provided by section 25 of the Act, the wording of which is as follows : 

“ Nothing in this Act shall be construed to affect the authority of the Government to suspending 
or removing any public servant for any cause without an enquiry under the Act.” 


After assumption of the Government of India by the Crown, this rule of en 
Common Law continued unaltered till 1g19 when section g6-B was introduced by 
the amended Government of India Act of that year. Sub-section (1) of section 
96-B of the Government of India Act, 1919, runs as follows : 

“ Subject to the provisions of this Act and of rules made thereunder, every person in the civil 
service of the Crown in India holds office during His Majesty’s pleasure and may be emplo in any 
manner required by a proper authority within the scope of his duty, but no person in that service 
may be dismissed by any authority subordinate to that by which he was appointed..........+- 2? 


Thus one restriction imposed by this section upon the unfettered right of the 
Government to dismiss its servants at its pleasure, was that no servant could be 
dismissed by any authority subordinate to that by which he was appointed. The 
section by its opening words also makes the exercise of the power subject to the 
rules made under the Act and it was in pursuance of the provision of section 96-B 
(2) that the Civil Service (Classification, Control and Appeal) Rules were framed 
which with the later amendments are in force even now. Part XII of these rules 
deal with Conduct and Discipline of Civil Servants and rule 49 of this part lays 
down that the different penalties provided by the different clauses of the rule, 
may, for good and sufficient reasons, be imposed upon members of the services 
comprised in clauses 1 to 5 in rule 14. These penalties include, amongst others, 
censure, withholding of increment, dismissal, reduction in rank and removal. 
Rule 55, which finds a place in the same chapter, lays down the procedure to 
be followed before passing an order of dismissal, removal or reduction in rank 
against any member of the service. No such order shall be passed unless the 
person concerned has been informed, in writing, of the grounds on which it is 
proposed to take action against him and has been afforded an adequate oppor- 
tunity of defending himself. An enquiry has to be made regarding his conduct 
and this may be done either in accordance with the provisions of the Public Ser- 
vants (Inquiries) Act of 1850 or in a less formal and less public manner as is pro- 
vided for in the rule itself. 


These rules have no statutory force and it was held by the Privy Council 

that when an officer was dismissed from service without complying with the pro- 
-wisions of these rules, he had no right of action against the Crown.? 
In_ other words, the rulg, which were not incorporated in a statute, did 


1, Vide Shenton v. Smith, L-R. (1895) A.G.__ India, (1937) 1 M-L.J. 529 : „L-R. 64 LA. 55: 
-229e TLR (1937) Mad. 532 (P.C.). 
2. Vide Venkata Rao v. The Secretary of State for 
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not impose any legal restriction upon the right of the crown to dismiss its servants 
at pleasure. 

"The position was altered to some extent in the Government of India Act, 
1935 and in addition to the restriction imposed by section 96-B (1) of the Govern- 
ment of India Act, 1919, that a civil servant could not be dismissed by an autho- 
rity subordinate to that by which he was appointed, a further statutory provision 
was made,? that a civil servant could not be dismissed or reduced in rank unless 
the person concerned was given a reasonable opportunity of showing cause against 
the action proposed to be taken against him. Article 311 (2) of the present Consti- 
tution has further added the word “ removal” after “ dismissal’? and before 
“ reduction in rank” and thus in all the three cases, which are covered by rule 55 
of the Civil Services Rules, a civil servant has now a constitutional right to claim 
.a reasonable opportunity of showing cause against the action proposed to be taken 
in regard to him. 

As the law stands at present, the only purpose, for which an enquiry under 
Act XX XVII of 1850 could be made, is to help the Government to come to a 
‘definite conclusion regarding the misbehaviour of a public servant and thus enable 
it to determine provisionally the punishment which should be imposed upon him, 
prior to giving him a reasonable opportunity of showing cause, as is required, 
under Article 311 (2) of the Constitution. An enquiry under this Act is not at 
all compulsory and it is quite open to the Government to adopt any other method 
if it so chooses. It is a matter of convenience merely and nothing else. It is 
against this background that we will have to examine the material provisions of 
the Public Servants (Inquiries) Act of 1850 and see whether from the nature and 
result of the enquiry which the Act contemplates, it is at all possible to say that 
ithe proceedings taken or concluded under the Act amount to prosecution and 
punishment for a criminal offence. 

It may be pointed out that the words “ prosecution” and “ punishment ” 
have no fixed connotation and they are susceptible of both a wider and a nar- 
rower meaning ; but in Article 20 (2) both these words have been used with refe- 
rence to an “ offence” and the word “ offence ” has to be taken in the sense in 
which it is used in the General Clauses Act as meaning “ an act or omission made 
punishable by any law for the time being in force.” It follows that the prose- ` 
-cution must be in reference to the law which creates the offence and the punish: 
ment must also be in accordance with what that law prescribes. The acts alleged 
to have been committed by the petitioner in the present case and on the basis of 
‘which the charges have been framed against him do come within the definition 
-of “ offences ” described in sections 461 and 165 of the Indian Penal Code and 
section 5 (2) of the Prevention of Corruption Act. “The Public Servants (Inquiries), 
Act does not itself create any offence nor does it provide any punishment for it. 
Rule 49 of the Civil Services Rules mentioned above merely speaks of imposing 
‘certain penalties upon public servants for good and sufficient reasons. The rule 
-does not mention any particular offence and obviously can create none. It is to 
-enable the Government to come to the conclusion as to whether good and sufficient 
reasons exist, within the meaning of rule 49 of Civil Services Rules, for imposing 
the ,penalties of removal, dismissal or reduction in rank upon a public servant 
that an enquiry may he directed under Act XX XVII of 1850. A Commissioner 
appointed under this Act has no duty to investigate any offence which is punishable 
under the Indian Penal Code or the Prevention of Corruption Act and he has 
absolutely no jurisdiction to do so. The subject-matter of investigation by him is 
the truth or otherwise of the imputation of misbehaviour made against a public 
servant and it is only as instances of misbehaviour that the several articles of 
charge are investigated, upon which josey oath action might be taken by the 
Government if it so chooses. The mere fact that the word “ prosecution ” has 
been used, would not make the proceeding before thef(Commissioner one for prose- 
cution of an offence. As the Commissioner has to Aorm’his opinion upon lega] 





1. Vide Section 240 (g) of the Government of India Act, 1935. 
gi 


` 
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evidence, he has been given the power to summon witnesses, administer oath to: 
them and also to compel production of relevant documents. These may be some of 
the trappings ofa didal tribunal, but they cannot make the proceeding anything 
more than a mere fact finding enquiry. This is conclusively established by the 
provisions of sections 21 and 22 of the Act. At the close of the enquiry, the Com- 
missioner has to submit a report-to the Government regarding his finding on each 
one of the charges made. This is a mere expression of opinion and it lacks both 
finality and authoritativeness which are the essential tests of a judicial pronounce- 
ment. The opinion is not even binding on the Government. Under section 22 
of the Act, the Government can, after receipt of the report, call upon the Com- 
missioner to take further evidence or give further explanation of his opinion. When 
Special Commissioners are appointed, their report could be referred to the Court. 
or other authority to which the officer concerned is subordinate for further advice 
and after taking the opinion of the different authorities and persons, the Govern- 
ment has to decide finally what action it should take. 

Then again neither section 21 nor section 22 of the Act says anything about 
punishment. ‘There is no power in the Commissioner even to express any opinion. 
about punishment and section 22 only contemplates such order as the Govern- 
ment can pass in its capacity as employer in respect to servants employed by it. 
As has been said already, an order of dismissal of a servant cannot be regarded as 
a punishment for an offence punishable under particular sections of the Indian 
Penal Code or of the Prevention of Corruption Act. A somewhat analogous case 


-would be that of a memher of the Bar whose name is struck off the rolls on grounds. 


of professional misconduct, in exercise of disciplinary jurisdiction by the proper 
authority. The professional misconduct might amount to a criminal offence, 
but if we are to accept the petitioner’s contention as correct, the man cannot be 
prosecuted for it, even though the authority inflicting the penalty of removal was. 
not a competent court to investigate any criminal charge nor was the punishment 
imposed in exercise of disciplinary jurisdiction a punishment for an offence. 

. In our opinion, therefore, in an enquiry under the Public Servants (Inquiries) 
Act of 1850, there is neither any question of investigating an offence in the sense 
of an act or omission punishable by any law for the time being in force, nor is there 
any question of imposing punishment prescribed by the law which makes that act 
or omission an offence. The learned Attorney-General raised a point before us. 


. that the test of the guarantee under Article 20 (2) is whether the person has been. 


tried and punished, not for the same act, but for the same offence and his contention 
is that the offences here are different, though they may arise out of the same acts.. 
In the view that we have taken this question does not arise for consideration at all. 
It is also not necessary to express any opinion’ on the question raised by the learned 
counsel for the petitioner as to whether for the purpose of attracting the operation 
of Article 20 (2) the punishment must be imposed by the same authority before 
which the prosecution was conducted. The result is that, in our opinion, the 
petition fails and “is dismissed. 

GR/JKS. 00 00 eee Petition dismissed. 


Pandit Chunchun Jha , .. Appellant* 


U. 
Sheikh Ebadat Ali and another .. Respondents. 
\ Transfer of Property Act es 1882), section 58 (c)—Mortgage by conditional sale or a sale out and out 
with a condition of repurchase— Test. i 
If the sale end egreement to urchase are embodied in separate documents, then the trans-- 
action cannot be mortgage whether the documents are contemporaneously executed or not. But 
the converse does not hold good, th&t is to say, the mere fact that there is only o~e dovument does not: 





* Civil Appeal No. 98 of 1953- , 14th April, 1954- 
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necessarily mean that it must be a mortgage and cannot be a sale. If the condition of repurchase 
is embodied in the document that effects or purports to effect the sale, then it is a matter for 
construction which was meant. The legislature has made a clear cut classification and excluued 
transactions embodied in more than one document from the category of mortgages, therefore it is 
reasonable to suppose that persons who, after the amendment, [of section 58 (c) of the Transfer of 
Property Act] choose not to use two documents, do not intend the transaction to be a sale, unless 
they displace that presumption by clear and express words ; and if the conditions of section 58 (c) 
are fulfilled, then he d should be considere. as a mortgage. 


[In the instant case on a construction of the deed the terms of which were ambiguous, it was 
held that it was a mortgage by conditonal sale under section 5v (c) of the Transfer of Property Act.} 


Appeal by special leave from the Judgment and Decree, dated the 27th day of 
January, 1949, of the High Court of Judicature at Patna in Appeal from Appel- 
late Decree No. 690 of 1947 against the Decree, dated the 13th January, 1947, ot the 
Court of the District Judge, Bhagalpur, in Title Appeal No. ror of 1946 arising out 
of the Judgment and Decree, dated the 25th July, 1946, of the Court of the rst Addi- 
tional Subordinate Judge, Bhagalpur, in Title Suit No. 80 of 1 945- 

N. C. Chatterjee, Senior Advocate (4. N. Sinha and S. P. Verma, Advocates, with 
him), for Appellant. 

Murtaza Fazl Ali and Rajinder Narain, Advocates, for Respondent No. 1. zS 

The Judgment of the Court was delivered by 

Bose, 7.—This is a plaintiff’s appeal in a suit for redemption of what the plain- 
tiff calls a mortgage, dated 15th April, 1930. The only question for determination 
is whether this is a mortgage by conditional sale or a sale out and out with a condi- 


tion of repurchase. If the former the plaintiff succeeds. If the latter he is out 
of Court. : 


The property covered by the disputed deed belonged to one Bijai Tanti who 
died leaving a widow Mst. Phaguni and two sons Siban Tanti and Chander Tanti. 
On 25th May, 1922, Siban Tanti alone executed a simple mortgage in favour 
of the second defendant for Rs. 25. Then on 6th May, 1927, Siban Tanti, Chander 
Tanti and Mst. Phaguni mortgaged the same property to the first defendant for 
Rs. 250. This was also a simple mortgage. - After this came the transaction in 
suit dated 15th April, 1930. The same three persons executed the disputed deed. 
This was in favour of the first defendant. The consideration mentioned in the 
deed is Rs. 634-10-0 due on the second mortgage and Rs. 65-6-0 taken in cash to 
enable the executants to meet the expenses of certain commutation proceedings 
under section 40 of the Bihar Tenancy Act in respect of this very land. 


The second defendant sued on his mortgage of 1922 but did not join the subse- 
quent mortgagee, the first defendant. He obtained a decree against the mortgagors 
alone and executed it in 1940. He himself purchased the property in dispute 
and took possession on goth March, 1943. Shortly after, on 19th August, 1943, 
he sold this land to the plaintiff for Rs. 400. 


The plaintiff’s title is derived from the second defendant who stepped into 
the shoes of the mortgagors because of his suit against the Mortgagors in 1940. 
The, plaintiff’s case is that the transaction of 15th April, 1930, is a mortgage and, 
as the subsequent mortgagee was not joined as a party to the earlier suit, the plaintiff 
is entitled to redeem. The first defendant’s case is that the transaction of 1 5th 
April, 1930, was not a mortgage but an out-and-out sale with a covenant for repur? 
chase which became infructuous because no attempt was made to act on the cove- 
nant within the time specified. The learned trial Judge and the lower appellate 
Court both held that the document was a mortgage and so decreed the plaintiff’s 
claim. The High Court on second appeal reversed these findings and held it was 
a sale. Consequently the learned Judges dismissed the plaintiff’s suit. The plain- 
tiff appeals here.- - “oe ee ie tee Se 

The question whether a given transaction is a fhortgage by conditional sale 
or a sale outright with a condition of repurchase is a vexed one which invariably 
gives rise to trouble and litigation. There are numerous decisions on the point 
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and much industry has been expended in some of the High Courts in collating 
and analysing them. We think that is a fruitless task because two documents 
are seldom expressed in identical terms and when it is necessary to consider 
the attendant circumstances the imponderable variables which that brings in its 
train make it impossible to compare one care with another. Each must be decided 
on its own facts. But certain broad principles remain. - 


The first is that the intention of the parties is the determining factor: see 
Balkishen Das v. Legget. But there is nothing special about that in this class of 
cases and here, as in every other case where a document has to be construed, the 
intention must be gathered, in the first place, from the document itself. If the 
words are express and clear, effect must be given to them and any extraneous en- 
quiry into what was thought or intended is ruled out. The real question in such 
a case is not what the parties intended or meant but what is the legal effect of the 
words which they used. If, however, there is ambiguity in the language employed, 
then it is permissible to look to the surrounding circumstances to determine what 
was intended. As Lord Cranworth said in Alderson v. White? : 


“ The rule of law on this subject is one dictated hy commonsense ; that prima facie an absolute 
conveyance, containing nothing to show that the relation of debtor and creditor is to exist between 
the parties, does not cease to be an absolute conveyance and become a mortgage merely because 
the vendor stipulates that he shall have a right to repurchase . . . e + + In every such 
case the question is, what, upon a fair construction, is the meaning of the instruments?” 


Their Lordships of the Privy Council applied this rule to India in Bhagwan Sahai 
v. Bhagwan Din and in Jhanda Singh v. Wahid-ud-din*, 


The converse also holds good and if, on the face of it, an instrument clearly 
purports to he a mortgage it cahnot be turned into a sale by reference to a host 
of extraneous and irrelevant considerations. Difficulty only arises in the border- 
line cases where there is ambiguity. Unfortunately, they form the bulk of this 
kind of transaction. 


Because of the welter of confusion caused by a multitude of conflicting deci- 
sions the legislature stepped in and amended section 58 (c) of the Transfer of Property 
Act. Unfortunately that brought in its train a further conflict of authority. But 
this much is now Clear. If the sale and agreement to repurchase are embodied 
in separate documents, then the transaction cannot be a mortgage whether the 
documents âre contemporaneously executed or not. But the converse does not 
hold good, that is to say, the mere fact that there is only one document does not 
necessarily mean that it must be a mortgage and cannot be a sale. If the condi- 
tion of répurchase is embodied in the document that effects or purports to effect 
the sale, then it is a matter for construction which was meant. ‘The legislature 
has made a clear cut classification and excluded transactions embodied in more 
than one document from the category of mortgages, therefore it is reasonable to 
suppose that persons who, after the amendment, choose not to use two documents, 
‘do not intend the transaction to be a sale, unless they displace that presumption 
by clear and express words ; and if the conditions of section 58 (c) are fulfilled, 
then we are of opinion that the deed should be construed as a mortgage. \ 


ta 


The document with which we are concerned (Ex. A) is in the following terms 
and our first duty is to construe the language used and see whether it is ambiguous. 
(We have paragraphed the document for convenience of construction and have 
omitted unnecessary words.) 

(1) “Rs. 634 principal with interest under a registered rehan bond” (simple m 
. * dated the 6th May, 1927, i justly due . . . s by us the executants, Now a aa ie 
Ras. 65-6-0 more to meet costs of the suit under section 40 ”. (Bıhar Tenancy Act.) 
ee r?—— 
1, (1899) L-R. 27 I.A. 58: §LR.22 Al. All. 387 (PC). j 
149 (P.C.). 4. (1916) 31 M.L.J. 750: LR. 43 LA. 28 
2. (1858) 44 E.R. 924 at 928. at 293 : I.L.R. 38 AlL 570 (P.C.). 43 284 
3. (1890) L.R. 17 .A,g8 at 108 : LL.R. 12 
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(2) “ And at present there is no other way in view rather it seems impossible and difficult 
to arrange for the money without selling the property let out in rehan ” (simple mortgage) “ under 
the above mentioned bond”. 


(3) “ Therefore, we the executants . . . . . declare . . . . thatwe.... 
sold and vended the properties detailed below on condition (given below) for a fair and just price 
of Rs. 700 . 2. 6. wee” 

) “ That we set off Rs. 634-10-0 against the consideration money ” (torn) “ payable under 


the aforesaid bond in favour of the said vendee and received Rs. 65-6-0 in cash from the said vendee. 
In this way the entire consideration money was realised from the said vendee ”. 


(5) “And we put the said vendee in possession and occupation of the vended property detailed 
below and made him an absolute proprietor in our places ”. 


, (6) “ If we, the executants, shall repay the consideration money to the said vendee within two 
toe es e property vended under this deed of conditional sale attached shall come in 
exclusive possession and occupation of us, the executants ”. 
(7) “ If we do not pay the same, the said vendee shall remain in possession and occupation 
thereof, generation after generation, and he shall appropriate the produce thereof ”. 


(8) “ We, the executants, neither have nor shall have any objection whatsoever in respect 
of the vended property and the consideration money. Perchance if we do so it shall be deemed null 
and void in court”. 

(9) “And we declare also that the vended property is flawless in every way and that if in future 
any kind of defect whatsoever be found on account of which the said vendee be dispossessed of a portion 
or the entire property vended under this deed of conditional sale and will have to pay the loss or 
damage, in at event we, the execcutants, 


(a) shall be liable to be prosecuted under the criminal procedure, and 


(b) we shall pay the entire consideration money together with loss and damage and interest 
at the rate of Rs. 2 per mensem per hundred rupees from the date of the execution of this deed till 
the date of realisation from our person and other properties, 


(c) and we shall not claim the produce of the vended property for the period of vendee’s posses+ 


sion against the said vendee or his heirs and representatives ”. 
(10) “ Therefore we, the executants . . . . . . have executed this deed of condi- 
, tional sale so that it may be of use in future”. 
In our opinion, this language is not free from difficulty and is ambiguous. 
The deed purports to be a sale and has the outward form of one but at the same 
time it calls itself a “ conditional sale’. It has, however, no clause for retransfer 
and instead says (clause 6) that if the executants pay the money within two years, 
the property “ shall come in exclusive possession and occupation of us, the execu- 
tants”. ‘That is clear about the possession but is silent about the title. In the 
- context we can only take these words to mean that if there is payment within the 
specified time, then the title will coritinue to reside in the executants ; for what 
else can a right of exclusive possession import in these circumstances ? 


It is relevant to note in passing that this silence about title would be proper 
in a mortgage, for there the owner’s title remains in him all the while and so a re- 
conveyance is unnecessary. But if there is an out and out sale the title could not 
revert to the original owner without a proper reconveyance. Clause (7) appears 
to underline this because it couples the transferee’s right to remain in possession 
and occupation and to appropriate the produce “ generation after generation >° 
with the non-payment of the money within the time set out. It is true the words 
of conveyance in the earlier part of the deed (clause’5) would pass an absolute title 
if they stood alone but the document must be read as a whole and it must also be 
remembered that it was executed by ignorant rustics and scribed by a man whose 
knowledge of conveyancing was, on the face of it, rudimentary and defective. The 
deed lacks the precision of a practised hand and that probably accounts for its ambi- 
guities : that there is ambiguity is patent from what we have said. 


The next step is to see whether the document is covered by section 58 (c) of the 
Transf¢r of Property Act, for, if it is not, then it cannot be a mortgage by condi- 
‘tional sale. The first point there is to see whether there is an “ ostensible sale”. 
That means a transaction which takes the outward form of a sale, for the essence 
of a mortgage by conditional sale is that though in substance it is a mortgage it 
is couched in the form of a sale with certain conditions attached. The executants 
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clearly purported to sell the property in clause (5) because they say so, therefore, 
if the transaction is not in substance a mortgage, it is unquestionably a sale: an 
, actual sale and not merely an ostensible one. But if it is a mortgage, then the 
condition about an “ ostensible sale ” is fulfilled. ` 


We next turn to the conditions. The ones relevant to the present purpose 
are contained in clauses (6) and (7). Both are ambiguous, but we.have already 
said that on a fair construction clause (6) means that if the money is paid within 
the two years then the possession will revert to the executants with the result that 
the title which is already in them will continue to reside there. The necessary 
consequence of that is that the ostensible sale becomes void. Similarly, clause (7), 
though clumsily worded, can only mean that if the money is not paid, then the 
sale shall become absolute. Those are not the actual words used but, in our opinion, 
that is a fair construction of their meaning when the document is read as a whole. 
If that is what they mean, as we hold they do, then the matter falls squarely 
within the ambit of section 58 (e). 

Now, as we have already said, once a transaction is embodied in one docu- 
ment and not two and once its terms are covered by section 58 (c) then it must be 
taken to be a mortgage by conditional sale unless there are express words to indi- 
cate the contrary, or, in a case of ambiguity, the attendant circumstances neces- 
sarily lead to the opposite conclusion. ' 


There are no express words here which say that this is not a mortgage but 
there is ambiguity, so we must probe further. -The respondents, who claim that 
this is a sale and not a mortgage, rely on the following circumstances. They are 
all culled from the deed itself. f ` 


First, they point to clause (5) which says that the transferee has been made 
the absolute proprietor in place of the executants. Those, they say, are the opera- 
-tive words and point to an out and out transfer of title. Next, they point to clause * 
(2) where the executants say that they have no other means of raising the money . 
they want except by selling the property. The respondents argue that the word 
“sale” could not have been used inadvertently because it is contrasted with a 
mortgage in the very same sentence. The word “ mortgage ” is also nsed in clause 
(1), therefore it is clear that when a mortgage is intended‘ the word “ mortgage ” 
is used. It must follow that when the word “ sale ” is used, a sale must have been 
meant. The only weakness in this argument is that when a mortgage is by condi- 
tional sale this is the form it has to take, because section 58 (c) postulates that there 
must be an “ ostensible sale” and if a sale is ostensible it must necessarily contain 
all the outward indicia of a real sale. The question we are considering can only 
arise when the word “‘sale” is used and, of course, a sale imports a transfer of title. 
The use of the words “ absolute proprietor in our places” carries the matter no 
further because the essence of every sale is to make the vendee the absolute proprietor 
of what is sold. The question here is not whether the words purport to make the 
transferee an absolute proprietor, for of course they must under section 58 (c), 
but whether that is done “ ostensibly ” and whether conditions of a certain kind 
are attached. _ 


The learned counsel for the respondents next relied on the fact that clause 
(3) says that the price paid was a “fair and just ” one and that the Courts below 
have found that the consideration was not inadequate. He also relies on the fact 
that no interest was charged, that the transferee was placed in possession of the 
property. and was not to account for the usufruct; also on the fact that a short 
term, namely two years, was fixed for repayment. 


But on the other side, there is the very significant fact that Rs. 65-6-0 was 
borrowed to enable the*executants to carry on commutation proceedings under 
section 40 of the Bihar Tenancy, Act (that is, for substitution of a cash rent instead 
of one in kind) in respect of this very property : (clause 1). It was admitted hefore 
us, and the lower Courts so find, that the commutation proceedings related to 
this very land. The learned High Court Judges discount this by saying that there 
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ds no evidence to show that the proceedings, which were started in 1929, continued 
after the deed. But that is a mistake apparently due to the fact that the copy of 
the entry in the Rent Schedule, produced before the learned Judges, inadver- 
tently omitted the date. Mr. N. C. Chatterjee produced a certified copy of the 
revenue record here and that gives the missing date. From that it is clear that the 
proceedings continued till 18th February, 1931, that is tq say, for some ten months 
after the deed. This, we think, is crucial. Persons who are selling their property 
would hardly take ‘the trouble to borrow money in order to continue revenue 
proceedings which could no onpi benefit them and could only enure for the 
good of their transferees. 


There is another point in favour of the a pellant, and that is that the aoid 
ing circumstsnces show that there was a relationship of debtor and creditor bet- 
ween the parties existing at the date of the suit transaction. The bulk of the consi- 
deration went in satisfaction of the mortgage of 6th May, 1927. In those cir- 
cumstances, seeing that the deed takes the form of a mortgage by conditional sale 
under section 58 (c) of the Transfer of Property Act, it is legitimate to infer, in the 
absence of clear indications to the contrary, that the relationship of debtor and 
‘creditor was intended to continue. 


The point made on behalf of the respondents about the adequacy of the consi- 
deration and the absence of interest can be explained. The transferee was to 
take possession of the property and would thus get the, produce and it is evident 
to us from the tenor of the document that he was not to be accountable for it. We 
say this because the indemnity clause (clause 9) says in sub-clause (b) that in the 
‘event of the transferee’s possession being disturbed the executants would, among 
other things, pay him in addition to damages, the entire consideration together 
with interest at 2 per cent. per month from the date of the deed and would not require 
the transferee to account for the usufruct. It is true this can also be read the other 
‘way but considering these very drastic provisions as also the threat of a criminal 
prosecution in sub-clause (a), we think the transferee was out to exact more than 
his pound of flesh from the unfortunate rustics with whom he was dealing and 
that he would not have agreed to account for the profits : indeed that is his own 
case, for he says that this was a sale out and out. In these circumstances, there 
would be no need to keep a reasonable margin between the debt and the value 
of the property as is ordinarily done in the case of a mortgage. Taking every- 
thing into consideration, we are of opinion that the deed is a mortgage by 
conditional sale under section 58 (c) of the Transfer of Property Act. 


The appeal is allowed. The decree of the High Court is set aside and that 
of the lower appellate Court is restored except as to costs. 


The original owners of the property have lost it. The value of the property 
was put at over Rs. 10,000 in the special leave petition. The second defendant 
ousted the original owners by getting a mortgage decree for Rs. 130 in his favour 
on a mortgage of only Rs. 25 and purchasing it at the auction himself. He is 
no longer in the picture as he sold it to the plaintiff for Rs. 400. The plaintiff 
has accordingly obtained property which on his own showing is worth more than 
Rs. 10,000 for only Rs. 400. The first defendant spent only Rs. 250 plus Rs. 65-6-0 
on it: Rs. 315-6-o0 and the consideration of the disputed deed is only Rs. 700. 
It, is evident that both sides are speculators. In the circumstances we direct that. 
‘each party bear its own costs. 


G.R./K.S. ` Appeal allowed. 
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a, [THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 


Present :—B. K. MuxHERJEA, Vivian Bose, Guuram Hasan AND 
T. L. VENKATARAMA Ayyar, JJ. ' 


Wuntakal Yalpi Chenabasavana Gowd .. Appellani*™ 
- 0. 
Rao Bahadur Y. Mahabaleshwarappa and another .. Respondents. 


Co-owners—Adverse possession of one—Effect—Father and minor son co-owners—Father acting as guardian 
executing lease deed for twelve years in respect of whole property as belonging to minor son—Effect. 

Where the joint owners of the property were a father and his infant son, of whom the father 
himself was the guardian and the inani could not act in law except through the guardian, the acts 
and conduct of the father in executing a lease deed of the entire property on behalf of the infant for a 
period of twelve years and subsequently granting receipts in terms thereof point to something more 
than mere non-participation in the enjoyment or profits of the property or absence of objection to the 
exclusive enjoyment ereof by the lessee on behalf of the lessee. granting the lease on behalf 
of the infant the father definitely asserted the exclusive title of his son to the property and by impli- 
cation denied his own rights as a co-owner thereto. In law the possession of the lessee is the posses« 
sion of the lessor and in this case the lessees possession was of the infant alone to the exclusion of the 
father. The fact that the father consented to such exclusion is immaterial. There can be in law 
under certain circumstances adverse possession with the consent of the true owner and such possession 
becomes adverse to the owner and if continued for the statutory period creates a title in him. The 
fact that the father subsequently within twelve years of the lease mortgaged his share asserting his 
right as joint owner would not’ interrupt forthwith the running of adverse possession, A mere 
mental act on the part of the person dispossessed unaccompanied by any change of possession 
cannot affect the continuity of adverse possession of the deseizor. 


On appeal from the Judgment and Decree, dated the 28th day of March, 1949, 


- of the High Court of Judicature at Madras, in Appeal No. 654 of 1945, arising out 


of the Judgment and Decree, dated the 23rd day of July, 1945, of the Court of the 
District Judge, Bellary, in Original Suit No. 17 of 1944. 

K. S. Krishnaswami Iyengar, Senior Advocate (K; R. Chowdhury, D. Gundu Rao, 
A. Rama Rao and Rajinder Narain, Advocates, with him) for Appellant. 


B. Somayya, Senior Advocate (M. V. Ganapathi and Ganpat Rai, Advocates, with. 
him) for Respondent No. 1. 


`` The Judgment of the Court was delivered by 

Mukherjea, 7.—This appeal arises out of a suit, commenced by the plaintiff 
respondent, in the court of the District Judge of Bellary, being Original Suit No. 
17 of 1944, for establishment of his title to one-half share of the land described 
in the schedule to the plaint and for recovery of possession of the same after parti- 
tion with defendant No. 1, who is the appellant before us. The suit was dismissed 
by the trial Judge by his judgment, dated the 23rd of July, 1945. On an appeal, 
being taken against that decision by the plaintiff to the High Court of Madras, 
a Division Bench of the High Court by its judgment, dated the 28th of March, 1949, 
allowed the appeal and reversed the judgment of the trial court. The defendant 
No. 1 has now come up on appeal to this court on the strength of a certificate granted 
by the High Court under Article 133 of the Constitution read with sections 109, 
and 110 of the Civil Procedure Code. 


To appreciate the contentions that have been raised before us it may be neces- 
sary to give a short resume of the material facts. The land in suit, which has an 
area of a little over g acres, was admittedly the property of one Basappa who died 
some time befofe 1918, leaving three daughters, to wit Paramma, Pompamma and. 
Hampamma. Under a settlement entered into with the immediate reversioner 
of Basappa which is evidenced by two registered deeds—Exhibits P-2 and P-3— 
executed respectively in the years 1918 and 1919, the three sisters got about 15, 
to 16 acres of wet land in absolute right. Hampamma subsequently took away 
her one-third share in! these {ands and we are not concerned with her any further 
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in this litigation. Paramma and Pompamma continued to enjoy the remaining 
two-thirds share of the property and it is this two-thirds share comprising g acres. 
49 cents of wet land which forms the subject-matter of the present suit. Pompamma 
married one Nagana Gowd and after giving birth to two sons to wit Siddalingana 
and Chenabasavana, she died in the year 1923. It is not disputed that her share 
in the lands mentioned above devolved upon these two sons. After Pompamma’s 
death, Nagana married again and stayed with his second wife in his ancestral 
village, while these two infant sons of Pompamma remained at village Kampli with 
Paramma, their mother’s sister, who reared them up as her-own sons. On the 
22nd June, 1923, Paramma executed a deed of gift in favour of the two sons of her 
sister by which she conveyed to the latter her own share in the suit property. The 
result was that the two sons of Pompamma got the entirety of the g acres 49 cents. 
of land which was owned jointly by their mother and their mother’s sister Paramma. 
Shortly-after this gift was made, Siddalingana, the elder son of Pompamma, died 
in the year 1924 and the plaintiff’s case is that his half share in the disputed pro- 
perty devolved upon his father Nagana under the Hindu Law of Inheritance. It 
is admitted, however, that Paramma continued to possess the entirety of the land 
on behalf of the younger son Chenabasavana who is defendant No. 1 in the suit. 
On the 25th August, 1946, there was a lease deed (Exhibit D-1) and its counter- 
part (Exhibit D-2) executed by and between Paramma on the one hand and Nagana 
as the father and guardian of the infant, Chenabasavana on the other by which 
the infant represented by his father purported to grant a lease of the entire property 
to Paramma for a period of 12 years at’a rental of Rs. 500 a year. Two rent receipts 

assed by Nagana to Paramma in token of the receipt of rents, reserved by this 

ease, on behalf of Chenabasavana have been proved in this case (Exhibits'D-4, 
and D-4-1) and they are of the years 1927 and 1932 respectively. 


It appears that in 1934 Nagana instituted a suit as guardian of his infant son, 
Chenabasavana, in the Munsif’s court at Hospet to recover @sum of Rs. 500 as. 
rent from Paramma on the basis of the lease mentioned above. The suit was 
decreed ex parte and the decree was discharged later on by a document (Exhibit D-3) 
dated the 14th of November, 1934, executed by Nagana, which contains a recital’ 
that as Paramma had borrowed much money to purchase lands for the minor, 
all future rents payable under the lease were also to be considered as fully paid. 
It is in evidence and not disputed, that near about this time Nagana became finan- 
cially involved and on the 27th of August, 1935, he executed a deed of mortgage- 
by conditional sale in respect of half share of the disputed land in favour of defen- 
dant No. 2 to secure an advance of Rs. 3,000. The document recites that the 
half share of the land which was kept as security devolved upon the mortgagor- 
on the death of his son Siddalingana and that he was in possession of the same. 
On the 16th July, 1936, Nagana sold the mortgaged property by a deed of sale 
(Exhibit P-6) to the mortgagee himself for a consideration of Rs. 3,000 which 
was the principal sum due under the mortgage. It is admitted that the purchaser 
did not and could not obtain possession of the property at any time since then 
and’‘on the 2nd May, 1944, he sold the property to the plaintiff by a conveyance 
which is Exhibit P-1. On the 18th July, 1944, the plaintiff brought the present 
suit against Chenabasavana as defendant No. 1 for recovery of a demarcated half” 
share of the disputed property after partition with the latter on the strength of the 
purchase mentioned above and his own vendor was impleaded as defendant No. 2 
in the suit. 

The suit was contested by defendant No. 1 and a number of pleas were taken 
by him in his written statement. The substantial defence put forward was of a 
two-fold character. It was contended in the first place that under the deed of 

ne executed by Paramma in favour of defendant No. 1 and his deceased brother 

iddalingana, the donees became joint tenants with, rights of survivorship. Con- 
sequently on the death of Siddalingana his interest devolved upon defendant No. 1 
and not on his father. The other and the more material defence raised was that 
the plaintiff’s suit was barred, as he was never in possession of the property and’ 
the defendant No. 1 acquired a good title by adverse possession. Both these were- 
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. decided against the plaintiff by the learned District Judge who tried the suit. It 
was held that the deed of gift executed by Paramma conferred no right on Nagana 
as the heir of his son and such rights if any were specifically disclaimed by Nagana 
by the lease deed and also by the receipts which he granted to Paramma as the 
guardian of his minor son. It was held further that the plaintiff ’s suit was bound 
to fail as he or his predecessors were never in possession of the property within 12 
years from the date of the suit. The plaintiff indeed was an alienee of a co-tenant 
but it was held that the ordinary rule of one co-owner being presumed to hold on 
behalf of the others’could not apply to the present case, as Nagana disclaimed his 
rights as a co-owner and purported to act only-on behalf of his infant son Chenabasa- 
vana whose exclusive title to the lands he definitely acknowledged. In view of 
these findings the trial Judge dismissed the plaintiff’s suit. 


c 

Thereupon the plaintiff took an appeal against this decision to the High Court 
of Madras and the appeal was heard by a Division Bench consisting of Rajaman- 
nar, C.J., and Balakrishna Ayyar, J. The learned Judges held, differing from the 
trial court, that ‘the two sons of Pompamma took their shares in their mother’s 
property which devolved upon them by inheritance, as well as in the property 
which they obtained under the deed of gift executed in their favour by Paramma, 
as tenants in common and not as joint tenants and consequently on the death of 
Siddalingana his interest vested in his father Nagana and not in his brother, the 
defendant No. 1. On the other question the High Court held that though Nagana 
by his acts and conduct in connection with the execution of the lease deed, did 
exhibit an animus to hold the property solely on behalf of Chenabasavana to the 
exclusion of himself, yet this animus did not last beyond 1935 when he asserted 
his own right as a co-sharer to half share of the plaint property by executing the 
mortgage deed in favour of defendant No. a. In these circumstances it was held 
that the defendant No. 1 did not acquire title by adverse possession and the plaintiff 
was entitled. to succeed. The defendant No. 1 has now come up on appeal to 
this court. 


Mr. Ayyangar appearing in support of the appeal has not pressed before us 
the contention that was raised on behalf of his client in the courts below, that as 
the two brothers took the property as joint tenants and not as tenants in common, 
the interest of Siddalingana passed on his death to his brother, the defendant No. 1 
and not to Nagana. We must take it therefore that after the death of Siddalingana, 
Nagana became a co-owner of the disputed property with his minor son Chenabasa- 
vana. As the plaintiff purports to derive his title from Nagana, he can be said 
to have established his title as a co-owner with defendant No. 1 and this being 
the position, the presumption of law would be that the possession of one co-owner 
was on behalf of the other also unless actual ouster was proved. To defeat the 
claims of the plaintiff therefore it is incumbent upon defendant No. 1 to prove 
that he held the property adversely to his co-owner for the statutory period. The 
peculiarity of the present case is that here the joint owners of the property were 
the father and his infant son, of whom the father himself was the guardian and 
the infant could not act in law except through the guardian. 


It is conceded on behalf of the appellant that the mere fact that the father 
did not participate in the profits of the property which was left to the management 
of Paramma on behalf of the infant could not by itself make the possession of the 
son adverse to his father. But the acts and conduct of the father in connection 
with the lease deed of 1925 and the subsequent granting of receipts in terms thereof 
undoubtedly point to something more than mere non-participation in the enjoy- 
ment or profits of the property or absence of objection to the exclusive enjoyment 
thereof by Paramma on behalf of the infant. In granting the lease on behalf of 
the infant the father definitely asserted the exclusive title of his son to the property 
and by implication denied his own rights as a co-owner thereto. In law the posses- 
sion of the lessee is-the aa of the lessor and consequently ever since 1926 
when Paramma began to possess the property as a lessee in terms of the lease deed, 
her possession in law was the possession of the infant alone tg the exclusion of Nagana 
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the father. The fact that Nagana consented to such exclusion is immaterial. There - 
can be in law, under certain circumstances, adverse possession with the consent 
of the true owner. A common illustration of this rule is furnished by the class 
of cases where the legal owner of a property transfers the same to another without 
the requisite legal formalities and though the transferee does not acquire a legal 
title to it by the transfer, yet if he gets possession of the property though with the 
consent of the transferor that possession becomes adverse to the owner and if con- 
tinued for the statutory period creates a title in him. 


We are not satisfied from the materials in this case that Nagana was ignorant 
of his rights as heir of his deceased son when he executed the lease in the year 1926. 
But even if he was, as the exclusive possession of the infant was exercised with the 
full knowledge and consent of the father who openly acknowledged the title of his 
son, such possession could not but be adverse to the father. The learned Judges 
of the High Court seem to be of the opinion that the possession of the minor could 
be regarded as adverse from the date of the execution of the lease, as the father by 
being a party to the said document, did exhibit an animus to possess the common 
property on behalf of the minor alone to the exclusion of himself. But according 
to the learned Judges this animus ceased as soon as Nagana executed the mortgage’ 
deed in 1935, asserting his right as joint owner of the property in dispute and the 
_ Adverse possession of the son forthwith came to an end. With this view we are 
unable to agree. ' : 


Once it is held that the possession of a co-sharer has become adverse to the 
other co-sharer as a result of ouster, the mere assertion of his joipt title by the dis- 
possessed co-sharer would not interrupt the running of adverse possession. He 
must actually and effectively break up the exclusive possession of his co-sharer 
by re-entry upon the property or by resuming possession in such manner as it was 
` possible to do. It may also check the running of time if the co-sharer who is in 
exclusive possession acknowledges the title of his co-owner or discontinues his ex- 
clusive possession of the property. On the materials on the record, none of these 
things seems to have been proved in the present case. Resumption of physical 
possession or re-entry upon the property was absolutely out of the question, as the 
property was in the possession of a lessee. The lease, it should be noted, was exe- 
‘cuted in 1926 and we have two rent receipts of the years 1927 and 1932 respectively 
by which Nagana acknowledged receipt of rents on behalf of his infant son in terms 
of the lease deed. The rent suit in 1934 was also brought by him in his capacity 
as guardian of defendant No. 1 and the document Exhibit D-3 by which the decree 
in that suit was discharged and a receipt was given in advance for all the subse- 
quent rents point definitely to the contlusion that the entire rent for the whole 

eriod of 12 years was paid to and was accepted on behalf of Chenabasavana and 
Nagana neither received any portion of it nor laid any claim to the same. During 
the whole period of the lease and up to the present day the minor is admittedly 
in possession of the property and no act or conduct on his part has been proved 
either within the period of limitation or even after that which might be regarded 
as an acknowledgment of the title of his father as co-owner. In our opinion the 
fact that the father who had allowed himself to be dispossessed by his son exhibited 
later on his animus to treat the property as the joint property of himself and his 
son cannot arrest the running of adverse possession in favour of the son. A mere 
mental act on the part of the person dispossessed unaccompanied by any change 
of possession cannot affect the continuity of adverse possession of the deseizor. 


The view taken by the High Court probably rests on the supposition that 
as it was the father, who acting on behalf of his son, asserted the exclusive title 
of the son to the property in denial of his own rights, it was Pa to the father again 
if he so chose to resile from that position and make a fres declaration that the 
property was not the sole property of the son but belonged to him as well ; and 
this subsequent act would annul the consequences of his previous act. This reason- 
ing does not appear to us to be sound. ‘The father’s acts in connection with the 
Tease were entirely in his capacity as guardian of his son. In the eye of the law 
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they were the acts of the son, but the creation of the mortgage in 1935 was not 
the act of the father on behalf of his son, it was the personal act of the father 
himself qua co-proprietor of the son and the interest of one being adverse to the 
other such acts could not be held to be acts of the son performed through the father.. 
It is extremely doubtful whether qua guardian the father could make such declara- 
tion at all. Any change of intention on the part of the guardian can be brought 
home to the minor through the guardian alone and the minor can react to it again 
only through the guardian. It may be proper in such cases for the father to re- 
nounce his guardianship before he could assert any right of his own against his 
ward ; but it is not necessary for us to go into that question, as the mortgage in 
this case was made by the father not as guardian of the minor at all. It was no 
more than a declaration, by a person who was dispossessed by his co-sharer, of his 
joint title to the property and as has been already pointed out, as it did not involve 
any change of possession it did not affect the adverse possession of the deseizor. In 
our opinion therefore the view taken by the learned Judges of the High Court 
is not proper and cannot be sustained. The result is that the appeal is allowed ; 
the judgment and decree of the High Court are set aside and those of the District 
Judge restored. The appellant will have his costs in all the courts. 


G.R./K.S. — . Appeal allowed.. 
[THE SUPREME COURT OF INDIA] i 
[CrvIL APPELLATE JURISDICTION. | 


PRESENT :—MEHRCHAND Manajan, Chief Justice, Bt K. MuUKHERJEA, S. Re 
Das, Vivian Bose AND GHULAM Hasan, JJ. 


Civil Appeal No. 1 of 1954. 


, 


Ratilal Panachand Gandhi .. Appellant* 
v. r 
The State of Bombay and others ` .. Respondents. 
Civil Appeal No. 7 of 1954- l ; 
Sir Shappoorjee Bomanjee Billimoria and others .. Appellants 
v. ' 
The State of Bombay and another .. Respondents. 


Bombay Public Trusts Act (XXIX of 1950)—Application to temples and maths—Constitutional validity— 
—HIf conflicts with fundamental rights guaranteed under Articles 25 and 26 of the Constitution of India, 1950. 


Article 25 of the Constitution guarantees to every person and not merely to the citizens of India 
the freedom of conscience and the right freely to profess, practice and propagate religion. This is, 
subject, in every case, to public order, health and morality. Sub-clause (a) of clause (2) saves this 
power of the State to make laws regulating or restricting any economic, financial, political or other: 
secular activity which may be associated with religious practice; and sub-clause (5) reserves the State’s 
power to make laws providing for social reform and social welfare even though they might interfere- 
with religious practices. Thus, subject to the restrictions which this Article imposes, every person 
has a fundamental right under our Constitution not merely to entertain such religious belief as may 
be approved by his judgment or conscience but to exhibit his belief and ideas in such overt acts as 
are enjoined or ganctioned by his religion and further to propagate his religious views for the edification 
ofothers. It is immaterial also whether the propagation is made by a person in his individual capacity 
or on behalf of any church or institution. The free exercise of religion by which is meant the per- 
formance of outward acts in pursuance of religious belief, is subject to State regulation imposed to 
secure order, public health and morals of the people. What sub-clause (a) of clause (2) of Article- 
25 contemplates is not State regulation of religious practices as such which are protected unless 
they run counter to public health or morality but of activities Which are really of an economic, com- 
mercial or political character though they are associated with religious practices. 


So far as Article 26 is concerned, it deals with a particular aspect of the subject of religious 
freedom. Under this Article, any religious denomination or a section of it has the guaranteed right 
to establish and maintain institutions for religious and charitable purposes and to manage in its own: 
way all affairs in matters of religiom - Rights are also given to such denominations or a section of it to 

uire and own movable and immovable properties and to administer such properties in accordance- 
with law. The language of the tv¥o clauses (b) and (d) of Article 26 would at once bring out the- 
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difference between the two. In regard to affairs in matters of religion, the right of management 
given to a religious body is a guaranteed fundamental right which no legislature can take away. 
On the other hand, as regards administration of property which a religious denomination is entitled 
to own and acquire, it has undoubtedly the right to administer such property but only in accordance 
with law. . This means that the State can regulate the administration of trust properties by means 
-of laws validly enacted ; but here again it should be remembered that under Article 26 (d), it is the 
religious denomination itself which has been given the right to administer its property in accordance 
with any law which the State may validly impose. A law, which takes away the right of adminis- 
‘tration altogether from the religious denomination and vests it in any other or secular authority, 
would amount to violation of the right which is guaranteed by Article 26 (d) of the Constitution, 

A religion is not merely an opinion, doctrine or belief. It has its outward expression in acts 
as well. Acts done in pursuance of religious belief are protected as part of religion. 

Section 44 of the Bombay Public Trusts Act to the extent that it relates to the appointment 
of the Charity Commissioner as a trustee of a religious publit trust by the Court, the provision of 
‘clauses (3) to (6) of section 47 to the extent that they relate to the appointment of the Charity 
Commissioner as a trustee of a religious trust like temple and Math and clause (c) of section 55 and 
the part of clause (1) of section 56 corresponding thereto (purporting to lay down the oppres 
doctrine) are void. 


The contributions levied under section 58 are really fees and not taxes and therefore the section 
is not‘ultra vires. i 

Appeals under Article 132 (1) of the Constitution of India from the Judgment 
and Order, dated the 12th September, 1952, of the High Court of Judicature at 
Bombay in Civil Application No. 880 of 1952 and Miscellaneous Application No. 
212 of 1952, respectively. 


N. C. Chatterjee, and U. M. Trivedi, Senior Advocates (H. H. Dalal and I. N, 
Shroff, Advocates, with them) for Appellants in C.A. No. 1 of 1954. 


Rajinder Narain, Advocate for Appellants in C.A. No. 7 of 1954. 


`M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor- 
‘General for India, (G. N. Joshi and Porus A. Mehta, Advocates, with them), for 
Respondents in both the Appeals. 


The Judgment of the Court was delivered by 


Mukherjea, J.—These two connected appeals are directed against a common 
judgment of a Division Bench of the Bombay High Court, dated the 12th of Sep- 
tember, 1952, by which the learned Judges dismissed two petitions under Article 226 
of the Constitution presented respectively by the appellants in the two appeals, 


The petitioners in both the cases assailed the constitutional validity of the 
‘Act, known as the Bombay Public Trusts Act, 1950 (Act XXIX of 1950) which 
was passed by the Bombay Legislature with a view to regulate and make better 

rovisions for the administration of the public and religious trusts in the State of 
Bombay. By a notification, dated the goth of January, 1951, the Act was brought 
into force on and from the 1st of March, 1951, and its provisions were made applic- 
able to temples, maths and all other trusts, express or constructive, for either a 
public, religious or charitable purpose or both. The State of Bombay figures as 
the first respondent in both the appeals and the second respondent is the Charity 
Commissioner, appointed by the first respondent under section 3 of the impugned 
Act to carry out the provisions of the Act throughout the State of Bombay. In 
one of the appeals, namely, Appeal No. 1 of 1954, the Assistant Charity Com- 
missioner for the region of Baroda has been impleaded as the third respondent. 


The appellant in Appeal No. 1 of 1954 is a Swetamber Murtipujak Jain 
and a resident of Vejalpur in the district of Panchmahals within the State of Bombay. 
He is a Vahtvatdar or manager-of a Jain public temple or Derasar situated in the 
same village and the endowed properties appertaining to the temple are said to be 
of the value of Rs. 5 lakhs. The petition, out of which this appeal arises, was 
filed by the appellant on the 2gth of May, 1952, befoye the High Court of Bombay 
in its Appellate Side, against the three respondents mentioned above, praying for 
the issue of a writ in the nature of mandamus or diréction ordering and directing 
the respondents to forbear from enforcing or taking any steps for the enforcement 
of the Bombay Public Trusts Act, 1950, or of any of its provisions and particularly 
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the provisions relating to registration of public and religious trusts managed by 
the appellant and payment of contributions levied in respect of the same. The 
arounds urged in support of the petition were that a number of provisions of the 
Act conflicted with the fundamental rights of the petitioner guaranter under 
‘Articles 25 and 26 of the Constitution and that the contribution devied on the trust 
‘was a tax which it was beyond the competence of the State Legislature to impose. 


A similar application under Article 226 of the Constitution and praying for 
almost identical relief was filed by the appellants in the other appeal, namely, 
Appeal No. 7 of 1954, before the High Court in its Original Side on the 4th of 
August, 1952. The petitioners in this case purport to be the present trustees of the 
Parsi Panchayat Funds and Properties in Bombay registered under the Parsi Public 
Trusts Registration Act of 1936. These properties constitute one consolidated 
fund and they are administered by the trustees for the benefit of the entire Parsi 
community and the income is spent for specified religious and charitable purposes 
of a public character as indicated by the various donors. The petitioners challenged 
the validity of the Bombay Public Trusts Act, 1950, substantially on the grounds 
that they interfered with the freedom of conscience of the petitioners and: with , 
their right freely to profess, practise and propagate religion and also with their 
right to manage their own affairs in matters of religion and thereby contravened 
the provisions of Articles 25 and 26 of the Constitution. The levy of contribution 
under section 58 of the Act was also alleged in substance and effect to be a tax 
on public, religious and charitable trusts, a legislation upon which it was beyond 
the competency of the State Legislature to enact. 


As practically the same questions were involved in both the petitions, the 
learned Chief Justice of Bombay directed the transfer of the later petition from 
the Original Side to the Appellate Side of the High Court and both of them were 
heard together by a Division Bench consisting of the Chief Justice himself and Shah, J- 
Both the petitions were disposed of by one and the same judgments delivered on 
the 12th of September, 1952, and the learned Judges rejected all the contentions 
put forward on behalf of the respective applicants and dismissed the petitions. 
‘The petitioners in both the cases have now come before us in appeal on the strength 
of certificates granted by the High Court under Article 132 (1) of the Constitution. 

To appreciate the points that have been canvassed before us by the parties 
to these appeals, it may be convenient to refer briefly to the scheme and salient 
features of the impugned Act. i p 

The object of the Act as stated in the preamble, is to te and make better 
provisions for the administration of public, religious and charitable trusts within 
the State of Bombay. It includes, within its scope, all public trusts created not 
merely for religious but for purely charitable purposes as well and extends to 
people of all classes and denominations in the State. The power of superintendence 
and administration of public trusts is vested, under the Act, in the Charity Com- 
missioner, who is to be appointed by the State Government in the manner laid 
down in Chapter II. The State Government may also appoint such number of 
Deputy and Assistant Charity Commissioners as it thinks fit and these officers would. 
be placed in charge of particular regions or particular trusts or classes of trusts as 
‘may be considered necessary. Section 9, with which Chapter III of the Act begins, 
defines what ‘ charitable purposes’ are, and sections ro and 11 lay down that a 
public trust shall not be void on the ground of uncertainty, nor shall it fail so far 
as a religious and charitable purpose is concerned, even if a non-charitable or non- 
religious purpose, which is included in it, cannot be given effect to. Chapter IV 
provides for registration of public trusts. Séction 18 makes it obligatory upon 
the trustee of every public trust to which the Act applies, to make an application 
for the registration of the trust, of which he is the trustee. In case of omission 
on the part of a trustee to tomply with this provision, he is debarred under sec- 
tion 31 of the Act from instituting a suit to enforce any right on behalf of such 
trust in a court of law. Chapter V deals with accounts and audit. Section 32 
imposes a duty upon every trustee of a public trust, which has been registered 
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under the Act to keep regular accounts. Under section 33, these accounts are 
to be audited annually in such manner as may be prescribed. Section 34 pres- 
cribes it to be the duty of the auditor to prepare balance-sheets and to report all 
irregularities in the accounts. Section 35 lays down how trust money has to be 
invested, and section 36 prohibits alienation of immoveable trust property except 
by way of leases for specified periods, without the previous sanction of the Charity 
Commissioner. Section 37 authorises the Charity Commissioner and his subordi- 
nate officers to enter on and inspect or cause to be entered on and inspected any 
property belonging to a public trust. A proviso is added to the section laying down 
that in entering upon any such property, the officers making the entry shall give 
reasonable notice to the trustee and shall have due regard to the religious practices 
and usages of the trust. Among other powers and functions of the Charity Com- 
missioner, which are detailed in Chapter VII, section 44 enables a Charity Com- 
missioner to be appointed to act as a trustee of a public trust by a Court of competent 
jurisdiction or by the author of the trust. Section 47 deals with the powers of the 
Court to appoint new trustee or trustees and under clause (3) of this section, the 
Court after making enquiry, may appoint the Charity Commissioner or any other 
person as a trustee to fill up the vacancy. Section 48 provides for the levy of 
administrative charges in cases where the Charity Commissioner is appointed a 
trustee. Section 50 appears to be a substitute for section 92 of the Civil Procedure 
Code and contains provisions of almost the same character in respect to suits 
regarding public trusts. One of the reliefs that can be claimed in such a suit is 
a declaration as to what proportion of the trust property or interest therein shall 
be allocated to any particular object of the trust. Section 55 purports to lay 
down the rule of ‘ cypres’ in relation to the administration of religious and charit- 
able trusts ; but it extends that doctrine much further than is warranted by the 
principles laid down by the Chancery Courts in England or recognised by judicial 
pronouncements in this country. Section 56 deals with the powers of the Courts 
in relation to the application of the ‘cypres’ doctrine. Section 57 provides for 
the establishment of a fund to be called ‘ The Public Trusts Administration Fund °’ 
which shall vest in the Charity Commissioner and clause (2) lays down what sums 
shall be credited to this Fund. Section 58 makes it obligatory on every public 
trust to pay to this fund a contribution at such time and in such manner as may 
be prescribed. Under the rules prescribed by the Government on this subject, 
the contribution has been fixed at the rate of 2 % per annum upon the gross annual 
income of every public trust. Failure to pay this contribution will make the trustee 
liable to the penalties provided for in section 66 of the Act. Section 60 provides 
that the Public Trusts Administration Fund, shall, subject to the provisions of 
the Act and subject to the general and special orders of.the State Government, 
be applicable to the payment of charges for expenses incidental to the regulation 
of public trusts and generally for carrying out the provisions of the Act. Sections 62 
to 66, which are comprised in Chapter IX of the Act, deal with the appointment 
and qualifications of assessors. The function of the assessors is to assist and advise 
the Charity Commissioner or his subordinate officers in the matter of maki 
enquiries which may be necessary under the provisions of the Act. Chapter X 
prescribes the penalties that will be inflicted on trustees in case of their violating 
any of the provisions of the Act. Chapter XI deals with procedural matters in 
connection with jurisdiction of Courts and rights of appeal, and the twelfth or the 
last chapter deals with certain miscellaneous matters. These, in brief, are the 
provisions of the Act which are mattrial for our present purpose. 


The contentions that have been raised by the learned counsel, who appeared’ 
in support of the appeals, may be considered under two heads. In the first place,. 
a number of provisions of the Act have been challenged as invalid on the ground 
that they conflict with freedom of religion and the right of the religious denomi- 
nations or sects, represented, by the appellants in each case, to manage their own 
affairs in matter of religion guaranteed under Artigles 25 and 26 of the Consti- 
tution. The sections of the Act, the validity of which has been challenged on 
this ground are sections 18, 31 to 37,.44, 47, 48, 50 clauses (e) and (%), 55, 58 and! 
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66. The second head of the appellants’ argument relates to the levy of contri- 
bution as laid down in sections 57 and 58 of the Act and the argument is that this 
being in substance the levy of a tax, it was beyond the competence of the State 
Legislature to enact such a provision. 


As regards the first branch of the contention, a good deal of argurnents has 
been advanced before us relating to the measure and extent of the fundamental 
rights guaranteed under Articles 25 and 26 of the Constitution. It will be neces- 
sary to address ourselves to this question at the outset, because without a clear 
appreciation of the scope and ambit of the fundamental rights embodied in} the 
‘two Articles of the Constitution, it would not be possible to decide whether there 
hasbeen a transgression of these rights by any “of the provisions of the Act. This 
identical question came up for consideration before this Court in Civil Appeal 
No. 38 of 1953 ( The Commisstoner, Hindu Religious Endowments, Madras v. Sri Lakshmindra 
Tirtha con 1 and it was discussed at some length in our judgment in that case. 
It will be sufficient for our present purpose to refer succinctly to the main principles 
that this Court enunciated in that judgment. ’ 


Article 25 of the Constitution guarantees to every person and not merely 
to the citizens of India the freedom of conscience and the right freely to profess, 
practise and propagate religion. This is subject, in every case, to public order, 

_ health and morality. Further exceptions are engrafted upon this right by clause 
(2) of the Article. Sub-clause (a) of clause (2) saves the power of the State to 
make laws regulating or restricting any economic, financial, political or other 
‘secular activity which may be associated with religious practice ; and sub-clause 
(b) reserves the State’s power to make laws providing for social reform and social 
welfare, even though they might interfere with religious practices. Thus, subject 
to the restrictions which this Article imposes, every person has a fundamental 
right under our Constitution not merely to entertain such religious belief as may 
be approved by his judgment or conscience but to exhibit his belief and ideas 
in such overt acts as are enjoined or sanctioned by his religion and further to 
propagate his religious views for the edification of others. It is immaterial also 
whether the propagation is made by a person in his individual capacity or on 
behalf of any church or institution. The free exercise of religion by which is 
meant the performance of outward acts in pursuance of religious belief, is, as 
stated above, subject to State regulation imposed to secure order, public health 
and morals of the people. What sub-clause (a) of clause (2) of Article 25 con- 
templates is not State regulation of the religious practices as such which are pro- 
tected unless they run counter to public health or morality but of activities which 
are really of an econgmic, commercial or political character though they are 
associated with religious practices. ms 


So far as Article 26 is concerned, it deals with a particular aspect of the subject 
of religious freedom. Under this Article, any religious denomination or a section 
.of it has the guaranteed right to establish and maintain institutions for religious and 
charitable purposes and to manage in its own way all affairs in matters o igion. 
ne are also given to such denomination or a section of it to acquire and own mov- 
able and immovable properties and to administer such properties in accordance with 
law. The language of the two clauses (b) and (d) of Article 26 would at once 
bring out the difference between the two. In regard to affairs in matters of religion, 
the right of management given to a religious,body is a guaranteed fundamental 
right which no legislation can take away. On the other hand, as regards adminis- 
tration of property which a religious denomination is entitled to own and acquire, 
it has undoubtedly the right to administer such property but only in accordance 
with law. This means that the State can regulate the administration of trust 
-properties by means of laws validly enacted ; but here again it should be remembered 
that under Article 26 (d), it is the religious denomination itself which has been 
:given the right to administes its property in accordance with any law which the 
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State may validly impose. A Taw, which takes away’ the right of administration 
altogether from the religious denomination and vests it in any other or secular 


authority, would amount to violation of the right which is guaranteed by Article 26 
‘d) of the Constitution. 


The moot point for consideration, therefore, is where is the line to be drawn 
i and what are not? Our Constitution- 


what ‘ religion’ is and it is certainly not 
possible to frame an exhaustive definition of the word ‘ religion ° which would be 


It is often confounded with cultus or form of worship of a particular sect, but is 
‘distinguishable from the latter.” It may be noted that ‘ 
‘sarily theistic and in fact there are well known religions in India like Buddhism 


‘to their spiritual well-being, but it would not be correct to say, as seems to have 
been suggested by one of the learned Judges of the Bombay High Court, that 
matters of religion are nothing but mattérs of religious faith and religious belief. 
A religion is not merely an opinion, doctrine or bel 

sion in acts as well. We may quote in this connection the observations of La am, 
'C. J., of the High Court of Australia in the case of Adelaide Company v. Commonwealth 


‘where the extent of protection given to religious freedom by section 116 of the, 
-Australian Constitution came up for consideration. 


“ It is sometimes suggested in discussions on the subject of freedom of religion, that, though the 


exercise of religion. Thus the section goes far beyond rotecting liberty of opinion. It Pprotectg 
also acts done in pursuance of religious belief as part of. religion.” 


e? these observations 
apply fully to the provision regarding religious freedom that is embodied in our 


Religious practices or performances of acts in pursuance of religious belief 
are as much a part of religion as faith or belief in particular doctrines. Thus 
if the tenets of ibe Jain or the Parsi religion lay down that certain rites and cere- 
monies are to be performed at certain ti 
be said that these are secular activities partaking of commercial or economic 
‘character simply because they involve enditure of money or 
priests or the use of marketable commodities. No outside authority has any right 
to say that these are not essential parts of religion and it is not open to the sec 
authority of the State to restrict or prohi 
the guise of administering the trust estate. 
incurred in connection with these religious o 
administration of property belonging to religious institutions ; and if the expenses 
on these heads are likely to depicts the endowed properties or affect the stability. 
-of the institution, proper control can certainly be exercised by State agencies as 
the law provides. We may refer in this connection tothe observation of Davar, J., 
in the case of Jamshed Fi v. Soonabai*, and, although they were made in a case 
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where the question was whether the bequest of property by a Parsi téstator for 
the purpose of perpetual celebration of ceremonies fike Muktad baj, Vyezashni, 
etc.; which are sanctioried by the Zoroastrian religion were valid charitable gifts, 
the observations, we think, are quite appropriate for our present purpose. “If 
this is the belief of the community,” thus observed the learhed Judge, “ and-it is 
roved undoubtedly to be the belief of the Zoroastrian community,—a secular 
Jodee is bound to accept that belief—it is not for him to sit in judgment on that 
belief, he has no right to interfere with the conscience of a donor who makes a gift 
in favour of what he believes to be the advancement of his religion and the welfare, 
of his community or mankind.” These observations do, in our opinion, afford 
an indication of the measure of protection that is given by Article 26 (b) of our 
Constitution. . À 
The distinction between matters of religion and those of secular adminis-- 
tratión of religious properties may, at times, appear to be a thin one. But in: 
cases of doubt, as Chief Justice Latham pointed out in the case! referred to above, 
the court should take a common-sense view and be actuated by considerations. 
of practical necessity. It is in the light of these principles that we will proceed 
to examine the different provisions of the Bombay Public Trusts Act, the validity 
of which has been challenged on behalf of the appellants. d 


We will first turn to the provisions of the Act which relate to registration.. 
of trusts, Under section 18, it is incumbent on the trustee of every public, religious 
or charitable trust to get the same registered. Section 66 of the Act makes it an 
offence for a trustee not to comply with this provision and prescribes punishment 

-for such offence. Section 31 provides for further compulsion by laying down 
that no suit shall lie on behalf of a public trust to enforce its right in any court of ` 
law unless the trust is registered. A compulsory payment of a fee of Rs. 25 has 
also been prescribed by the rules framed by the Government for registration of 
a trust. The provisions of registration undoubtedly have been made with a view 
to ensure due supervision of the trust properties and the exercise of proper control 
over them. These are matters relating to administration of trust property as- 
contemplated by Article 26 (d) of the Constitution and cannot, by any stretch 
of imagination, be held to be an attempt at interference with the rights of religious 
institutions to manage their religious affairs. The fees leviable under section 18: 
are credited to the Public Trust Administration Fund constituted under section 57 
and are to be spent for meeting the charges incurred in the regulation of subie 
trusts and for carrying into effect the provisions of the Act. The penalties provided 
are mere consequential provisions and involve no infraction of any fundamental 
right. It has been argued by the learned counsel for the appellants that according 
to the tenets of the Jain religion the property of the temple and its income exist for 
one purpose only, viz., the religious purpose, and a direction to spend money for 
purposes other than those which are considered sacred in the Jain scriptures would: 
constitute interference with the freedom Of religion. This contention does not 
appear to us to be sound. These expenses are incidental to proper management 
and administration of the trust estate like payment of municipal rates and taxes, 
etc., and cannot amount to diversion of trust property for purposes other than. 
hose which are prescribed by any religion. ‘ 


The next group of sections to which objections have been taken comprises 
sections 32 to 37. Section 32 ee a trustee of a public trust to keep accounts 
in such form as may be prescribed by the Charity Commissioner. Section 33 
provides for the auditing of such accounts and section 34 makes it the duty of the 
auditor to prepare balance-sheets and to report irregularities, if any, that are 
found in the accounts. These are certainly not matters of religion and the objection 
raised with regard to the validity of these provisions seem to be altogether base- 
less. Section 35 relates to investment of money belonging to trusts. It is a well- 
settled principle of law that trustees in charge of trust properties should not keep- 
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cash money in their hands which are ‘not necessary ‘for immediate expenses ; atid 
a list of approved securities upon which trust money could be invested is invariably 
laid down in every legislation on the subject of trust. There is nothing wrong in 
section 36 of the Act. Immovable trust properties are inalienable ‘by their very 
nature and a provision that they could be alienated only with the previous sanction 
of the Charity Commissioner seems to us to be a perfectly salutary provision. 


Section 37 has been objected to on theground that an unrestricted right of entry 
in any religious premises might offend the sentiments of the followers of that religion ; 
but the section has expressly provided that the officers making the entry shall give 
reasonable notice of their intended entry to the trustees and shall have due regard 
to the religious practice and usages of the trust. Objection has next been taken 
to sections 44 and 47 of the Act. Section y lays down that the Charity Commis- 
sioner can be appointed to act as trustee of a public trust by a court of competent 
jurisdiction or by the author of the trust. If the author of the trust chooses tò 
appoint the Charity Commissioner a trustee, no objection can possibly be taken 
to such action ; but if the court is authorised to make such appointment, the provi- 
sions of this section in the general form as it stands appear to us to be open to serious 
objection. If we take for example the case of a igious institution like a Math 
at the head of which stands the Mathadhipati or spiritual superior. The Matha- 
dhipati is a trustee according to the ‘provisions of the Act and if the court is com- 
petent to appoint the Charity Commissioner as a superior of a Math, the result 
would be disastrous and it would amount to a flagrant violation of the constitutional 
guarantee which religious institutions have under the Constitution in regard ‘to the 
management of its religious affairs. This is not a secular affair at all relating “to 
the administration of the trust property. The very object’of a Math is to maintaith 
a competent line of religious teachers for propagating and strengthening the religious 
doctrines of a particular order or sect and as there could be no Math without a 
Mathadhipati as its spiritual head, the substitution of the Charity Commissioner 
for the superior would mean a destruction of the institution altogether. The 
evil is further aggravated by the provision of clause (4) of the section which 
says that the Charity Commissioner shall be the sole trustee and it shall not bė 
lawful to appoint him as a trustee along with other persons. In our opinion, the 
` provision of section 44 relating to the appointment of the Charity Commissioner 

as a trustee of any public trust by the court without any reservation in regard 
to religious institutions like temples and Maths is unconstitutional and must be 
held to be void. The very same objections will apply to the provisions of clauses 
(3) to (6) of section 47. The court can certainly be empowered to appoint a 
trustee to fill up a vacancy caused by any of the reasons mentioned in section 
47 {1), and it is quite a salutary principle that in making the appointment the 
court should have regard to matters specified in clause (4) of section 47 ; but the 
provision of clause (3) to the extent that it authorises the court to appoint the 
Charity Commissioner as the trustee—and who according to the provisions of 
clause (5) is to,be the sole trustee—cannot be ed as valid in regard to 
religious institutions of the type we have just indicated. To allow the Chari 
Commissioner to function as the Shebait of a temple or the superior of a Ma 
would certainly amount to interference with the religious affairs of this institu- 
tion. We hold accordingly that the provisions of clauses (3) to (6) of section 47 
to the extent that they flats to the appointment of the Charity Commissioner 
as a trustee of a religious trust like temple and Math are invalid. If these pro- 
‘visions of section 48 are eliminated, no objection can be taken to the provision 
of section 48 as it stands. This section will in that event be confined only to 
cases where the Charity Commissioner has been appointed a trustee by the 
author of the trust himself and the administrative charges provided by this section 
, can certainly be levied on the trust. , . > 


We now come to section 50 and exception has been taken to ‘clauses (e) 
‘and (g) of that section. It is difficult to see how these provisions can at all 
objected to. Section 50, as has been said above, is really a substitute for section 
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92 of the Civil Procedure Code and relates to suits in connection with public 
trusts. Clause (e) of section 50 is an exact reproduction of clause (e) of section 
p2 of the Civil Procedure Code and clause (g) also reproduces substantially the 
provision of clause (g) of section 92 of the Civil Procedure Code. There is no 
question of infraction of any fundamental right by reason of these provisions. 


A more serious objection has been taken by the learned counsel for the ‘appel- 
lants to the provisions of sections 55 and 56 of the impugned Act and it appears 
to us that the objections are to a great extent well founded. These sections purport 
to lay down how the doctrine of ‘ cypres’ is to be applied in regard to the adminis- 
tration of public trust of a religious or charitable character. The doctrine of 
Bl apres” as developed by the Equity Courts in England, has been adopted by our 
Indian courts since a long time past. The provisions of sections 55 and 56, how- 
ever, have extended the doctrine much beyond its recognised limits and have 
further introduced certain principles which run counter to well-established rules 
of law regarding the administration of charitable trusts. When the particular 
purpose for which a charitable trust is created fails or by reason of certain circum- 
stances the trust cannot be carried into effect either in whole or in part, or where 
there is a surplus left after exhausting the purposeg specified by the settlor, the 
court would not, when there is a general charitable intention expressed by the 
settlor, allow the trust to fail but would execute it ‘ cypres’, that is to say, in some 
‘way as nearly as ible to that which the author of the trust intended. In such 
cases it cannot be disputed that the court can frame a scheme and give suitable direc- 
tions regarding the objects upon which the trust money can be spent. It is well esta- 
blished, however, that where the denors’ intention can be given effect to, the court 
bas no authority to sanction any deviation from the intentions expressed by the 
settlor on the grounds of expediency and the court cannot exercise the power of 
applying the trust property or its income to other purposes simply because it considers 
them to be more expedient or more beneficial than what the settlor has directed.+ 
But this is exactly what has been done by the provision of section 55 (c) read with 
section 56 of the Act. These provisions allow a diversion of property belonging to 
a public trust or the income thereof to objects other than those intended by the 
donors if the Charity Commissioner is of opinion, and the court confirms its opinion 
and decides, that carrying out wholly or partially the original intentions of the - 
author of the trust or the object for which the trust was created is not wholly or 

ially expedient, practicable, desirable or necessary ; and that the property or 
income of the public trust or any portion thereof should be applied to any other 
charitable or religious object. Whether a provision like this is reasonable or not is 
not pertinent to our enquiry and we may assume that the legislature, which is 
competent to legislate on the subject of charitable and religious trust, is at 
liberty to make any provision which may not be in consonance with the existing 
law ; but the question before us is, whether such provision invades any funda- 
mental right guaranteed by our Constitution, and we have no hesitation in 
holding that it does so in the case of religious trusts. A religious sect or denomi- 
nation has the undoubted right guaranteed by the Constitution to manage 
its own affairs in matters of religion and this includes the right to spend the trust ' 
property or its income for the igious purposes and objects indicated by the 
founder of the trust or established by usage obtaining in a particular institution. 
‘To divert the trust property or funds for purposes which the Charity Commis- 
sioner or the court considers expedient or proper, although the oneal, objects of 
the founder can still be carried out, is to our minds an unwarrantable encroach- 
ment on the freedom of religious institutions in regard to the management of their 
religious affairs. It is perfectly true, as has been stated by the learned counsel 
for the appellants, that it is an established maxim of the Jain religion that Deva- 
dravya or religious property cannot be diverted to purposes other than those which 
are considered sacred in the Jain scriptures. But apart from the tenets of the ' 
Jain religion, we consider it,yto be a violation of the freedom of religion and 
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of the right which a religious denomination has under our Constitution to managé 
its own affairs in matters of religion, to allow any secular authority to divert the 
trust money for purposes other than those for which the trust was created. The 
State can step in only when the trust fails or is incapable of being carried out either 
in whole or in part. We hold, therefore, that clause (3) of section 55, which con- 
tains the offending provision and the corresponding provision relating to the powers 
of the court occurring in the latter part of section 56 (1), must be held to be void. 


The only other section of the Act to which objection has been taken is 
` section 58 and it deals with the levy of contribution upon each public trust, at 
certain rates to be fixed by the rules, in proportion to the gross annual income 
of such trust. This together with the other sums as specified in clause (2) of sec- 
tion 57 makes up the Public Trusts Administration Fund, which is to be applied 
for payment of charges incidental to the regulation of public trusts and for carry- 
ing into effect the provisions of this: Act. As this contribution is levied 
purely for purposes of due administration of the trust property and for defray- 
ing the expenses incurred in connection with the same, no objection could be 
taken to the provision of the section on the ground of its infringing any funda- 
mental rights of the appellants. The substantial contention that has been raised 
in regard to the validity of this provision comes, however, under the second head 
of the appellants’ arguments indicated above. The contention is that the con- 
tribution which is made payable under the section is in susbtance a tax and the 
Bombay State Legislature was not competent to enact such rovision within 
the limits of the authority exercisable by it under the Constitution. This raises 
a point of some importance which requires to be examined carefully. 


It is not disputed before us that if the contribution that is levied under sec- 
tion 58 is a tax, a legislation regarding it would be beyond the competence of 
the State Legislature. Entries 46 to 62 of List II in Schedule VII of the Consti- 
tution specify the different kinds of taxes and duties in regard to which the State 
Legislature is empowered to legislate ; and a tax of the particular type that wê 
have here is not covered by any one of them. It does not come also undeét 
any specific entry in List III or even of List I. The position, therefore, is that 
if the imposition is held to be a tax, it could come either under entry 97 of List 
I, which includes taxes not mentioned in Lists II and III or under Article 248 
(1) of the Constitution and in either case it is Parliament alone that has thè 
competency to legislate upon the subject. If, on the other hand, the imposition 
could be regarded as “ fees’, it can be brought under entry 47 of the Concurrent 
List, the Act itself being a legislation under entries 10 and 28 of that List. Thè 
whole controversy thus centres round a point as to whether the contribution 
leviable under section 50 is a fee or tax and what in fact are the indicia and charac- 
teristics of a fee which distinguish it from a tax. This identical question came up 
for consideration before this court in Civil Appeal No. 38 of 1953} referred to above 
in connection with the provision of section 76 of the Madras Religious and Charitable 
Endowments Act, and the view which we have taken in that case regarding the 
proper criterion for determining whether an imposition is a fee or tax is in substantial 
agreement with the view taken by the Bombay High Court in the present case. 
As the matter has been discussed at some length in the Madras case,! it will not be 
necessary to repeat the same discussions over again. It will be enough if we indicate 
the salient principles that were enunciated by this court in its judgment in the 
Madras case? mentioned above. 


We may start by saying that although there is no generic difference bet- 
ween a tax and a fee and in fact they are only different forms in which the taxing 
pee of a State manifests itself, our Constitution has, in fact, made a distinction 

tween a tax and a fee for legislative purposes. While there are various entries 
in the three legislative lists with to various forms of taxation, there is an 
entry at the end of each one of these lists as regarda ‘ fees’ which could be levied 
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in respect of every one of the matters that are included therein. This distinction 
is further evidenced by the provisions of the Constitution relating to Money Bills 
which are embodied in Articles 110 and 199. Both these Articles provide that a 
bill should not be deemed to be a Money Bill by reason only that it provides for the 
imposition of fines or for the demand or payment of fees for licences or fees for services 
rendered, whereas a bill relating to imposition, abolition or regulation of a tax 
would always be reckoned as a Money Bill. There is no doubt that a fee resembles 
a tax in many respects and the question which presents difficulty is, what is the 
proper test: by which the one could be distinguished from the other ? A tax is . 
undoubtedly in the nature of a compulsory exaction of money by a public authority 
for public purposes, the payment of which is enforced by law. But the other and 
equally important characteristic of a tax is, that the imposition is made for public 
purpose to meet the general expenses of the State without reference to any special 
advantage to be conferred upon the payers of the tax. It follows, therefore, that 
although a tax may be levied upon particular classes of persons or particular kinds 
of property, it is imposed not to confer any special benefit upon individual persons 
and the collections are all merged in the general re~enue of the State to be applied 
for general public purposes. Tax is a common”urden and the only return which 
the tax-payer gets is participation in the common benefits of the State. Fees, 
on the other hand, are payments primarily in the public interest, but for some 
special service rendered or some special work done for the benefit of those from 
whom the payments are demanded. Thus in fees there is always an element 
of quid pro quo which is absent in a tax. It may not be possible to prove in every 
case that the fees that are collected by the Government approximate to the expenses 
that are incurred by it in rendering any particular kind af services or in performing 
any particular work for the benefit of certain individuals. But in order that the 
collections made by the Government ean rank as fees, there must be co-relation 
between the levy imposed and the expenses incurred by the State for the p 
of rendering such services. This can be proved by showing that on the face of the 
legislative provision itself, the collections are not merged in the general revenue 
but are set apart arid appropriated for rendering these services. Thus two elements 
are esséntial in order that a payment may be regarded as a fee. In the first place, 
it must be levied in consideration of certain services which the individuals accepted 
either willingly or unwillingly and in the second place, the amount collected must 
be earmarked to meet the expenses of rendering these services and must not go to 
the general revenue of the State to be spent for general public purposes. As has been 
inted out in the Madras case! mentioned above, too much stress should not be 
id on the presence or absence of what has been called the ‘ coercive’ element. 
It is not correct to say that as distinguished from taxation which is compulso: 
payment, the ponat of fees is always voluntary, it being a matter of choice ER 
individuals either to accept the service or not for which fees are to be paid. We 
may cite for example the case of a licence fee for a motor car. It is argued that 
this would be a fee and not a tax, as it is optional with a person either to own a 
motor car or not and in case he does not choose to have a motor car, he need not 
pay any fees at all. But the same argument can be applied in the case of a house 
tax or land tax. Such taxes are levied only on those people who own lands or 
houses and it could be said with equal propriety that a man need not own any 
house or land and in that event he could avoid the payment of these taxes. In 
the second place, even if the payment of a motor licence fee is a voluntary pay- 
ment, it can still be regarded as a tax if the fees that are realised on motor licences 
have no relation to the expenses that the Government incurs in keeping an office 
or bureau for the granting of licences and the collections are not appropriated 
for that purpose but go to the general revenue. Judging by this test, it appears 
to us that the High Court was perfectly right in holding that the contributions 
imposed under section 58° of the Bombay Public Trusts Act are really 
fees and not taxes. In the figst place, the contributions, which are collected under 





` 1. (1954) 8.C.J, 335 : (1954) 1 M.L.J. 596 (S.C.). 


J] PANAGHAND GANDHI V, STATE OF BOMBAY (8.0.}: (Mukherjea, 7.). 729 


section 58, are to be credited to the Public Trusts’ Administration Fund as consti- 
tuted under section 57. This is a special fund which is to be applied exclusively 
for payment of charges for expenses incidental to the regulation of public trusts 
and for carrying into effect the provisions of the Act. It vests in the ity Gom- 
missioner and the custody and investments of the eng belonging to the fund 
and the disbursement and payment therefrom are to be effected not m the manner 
in which general revenues are disbursed, but in the way prescribed by the rules made 
under the Act. The collections, therefore, are not merged in the general revenue, 
but they are earmarked and set apart for this particular purpose. It is true that 
under section 6-A of the Act, the officers and servants appointed under the Act 
are to draw their pay and allowances from the Consolidated Fund of the State 
but we agree with what has been said by Mr. Justice Shah of the Bombay High 
Court that this provision is made only for the purpose of facilitating the adminis- 
tration and not with a view to mix up the fund with the general revenue collected 
for Government purposes. This would be clear from the provision of section 6-B 
which provides that out of the Public Trusts Administration Fund all the costs, 
which the State Government may determine on account of pay, pension, leave 
and other allowances of all the officers appointed under this Act, shall be paid. 
It is the Public Trusts Administration Fund, therefore, which meets all the expenses 
-of the administration of trust property within the scheme of the Act, and it is to 
meet the expenses of this administration that these collections are levied. As has 
been said by the learned Judges of the High Court, according to the concept of a 
modern State, it is not necessary that services should be rendered only at the request 
-of particular people, it is enough that payments are demanded for rendering services 
‘which the State considers beneficial in the public interests and which the people 
have to accept whether they are willing or not. Our conclusion, therefore, is that 
section 58 is not ulira vires of the State Legislature by reason of the fact that it is not 
a tax but a fee which comes within the purview of entry 47 of List IIT in Schedule 
‘VII of the Constitution. nagp 

The: result, therefore, is that in our opinion the appeals are allowed only in 
part and a mandamus will issue in each of these cases restraining the State Govern- 
ment and the Charity Commissioner from enforcing against the appellants the 
following provisions of the Act to wit :— ; aes 

& Section 44 of the Act to the extent that it relates to the appoifitment 

‘of the Charity Commissioner as a trustee of religious public trust by the court, 
(ii) the provisions of clauses (3) to (6) of section 47, ~~ 
: and (iii) clause (c) of section 55 and the part of clause (1) of section 56 corres- 
ponding thereto. . 

The other prayers of the appellants stand dismissed. Each party will bear 
his own costs in both the appeal 


Agent for Respondents in both appeals: R. H. Dhebar. 


Te 


I 
G.R.JK.S, Appeal allowed in part. 
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[THE SUPREME COURT. OF INDIA] 
[Civil Appellate Jurisdiction.] 


Present :—B. K. Moxueryjea, S. R. Das, N. H. Baacwati, B. JAGANNADHA- 
pas AND T. L. VENKATARAMA Avyyar, JJ. 


Shyam Lal .. Appellant* 
Fy 


The State of Uttar Pradesh and The Union of India .. Respondents. 
Constitution of India (1950), Article 311—Compulsory retirement does not amount to dismissal or removal 
and does not attract provisions of Article 311 or rule 55 of Civil Services (Classification, Control and Appeal) Rules. 
Civil Service Regulations, Article 465-A—Applicability to civil servants appointed in 1923 by the Secretary 
of State. 


A compulsory retirement does not amount to dismissal or removal and, therefore does not attract 
the provisions of Article 311 of the Constitution of India or of rule 55 of the Civil Services (Classifi- 
cation, Control and Appeal) Rules.- An order of the President ordering the compulsory retirement 
of a civil servant cannot be challenged on the ground that the civil servant had not been afforded 
full opportunity of showing cause against the action sought to be taken in regard to him. 

[History and development of the rule embodied in Article 311 of the Constitution traced]. 

Article 465-A of the Civil Service Regulations are applicable to a civil servant appointed by 
the Secretary of State in 1923. 

[Relevant notifications in regard to the Article considered]. 


Ap under Article 132 (1) of the Constitution of India from the Judgment 
and Order, dated the 1st October, 1953, of the High Court of Judicature at a- 
, bad in Civil Miscellaneous Writ No. 379 of 1953. ` 


N. C. Chatterjee, Senior Advocate (P. K. Chatterjee, Advocate, with him) for 
Appellant. 

G. K. Daphtary, Solicitor-General of India and K. L. Misra, Advocate-General. 
of Uttar Pradesh (C. P. Lal, Advocate, with them) for Respondent No. 1. 


G. K. Daphtary, Solicitor-General for India (Porus A. Mehta, Advocate, with. 
him) for Respondent No. 2. 


The Judgment of the Court was delivered by 


Das, 7.—This appeal arises out of an application made by the appellant to the 
High Court of Allahabad under Article 226 of the Constitution praying for an 
appropriate writ quashing the order made by the President of India on the 17th 
April, 1953, ordering the compulsory retirement of the appellant who had completed. 
25 years’ qualifying service. ‘The High Court by its judgment, dated the 1st October,. 
1953, dismissed the application but, as the case involved a substantial question of the 
interpretation of the Constitution, the High Court granted leave to the appellant 
to appeal to this Court. 


The materialJfacts may be shortly stated as follow. The appellant passed 
his Civil Peay os ae examination from the Thomason Co e, Roorkee,. 
in 1922. He stood first in order of merit and carried away the Gold Medal and 
other prizes awarded to the best student of that year. He was appointed by the- 
Secretary of State for India in Council to the Indian Service of Engineers as an. 
Assistant Executive Engineer with effect from the goth October, 1923. The con- 
ditions governing the appellant’s terms of appointment, promotion, leave, pen-- 
sion, etc., will be found recorded in a letter issued from India Office, London, on 
the 13th February, 1924. A copy of that letter is annexed to the petition filed 
under Article 226. He was posted in the United Provinces. In 1944 the appellant 
was promoted to the rank of officiating Superintending Engineer. After the attain-- 
ment of independence by India a fresh agreement was entered into by and between 
the appellant, the Governor’ of the United Provinces and the Governor-General 
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of India on the 16th September, 1948, confirming the appellant’s terms of appoint- 


ment contained in the letter of the 13th February, 1924. At or about this time the 
appellant along with several other officers was recommended by the Chief Engineer 
for confirmation as Superintending Engineer. The appellant, however, was not 
confirmed but continued to officiate as Superintending Engineer until the time 
hereinafter stated. On the 4th January, 1950, the Public Works Department 
of the Uttar Pradesh Government addressed a letter to the Chief Engineer, Irri- 
gation Branch, Uttar Pradesh, requesting him to communicate the letter enclosed 
therewith to the appellant and to ask him to submit as early as possible whatever 
explanation he might desire to give. ‘The enclosed letter called upon the appellant 
to show cause within three weeks why he should not be compulsorily retired under 
the provisions of Article 465-A, Civil Service Regulations, as it appeared (1) that 
he had been making systematic and gross over-payments a: Daai for no other 
reason than to benefit the contractors concerned and (2) that he had spent large 
amounts of public money for his own personal convenience and (3) that he had 
taken recourse to devious and unscrupulous methods. No less than six instances 
on which these charges were based were then set out. The covering letter con- 
cluded with the following remarks : 


“ Under the rules Government reserve the right to compulsorily retire any officer whose reten- 
tion in service they consider not to be in the public interest. This is not, therefore a formal enqui 
under the Classification, Control and Appeal Rules but before taking the action indicated abou 
Government were pleased to afforded an opportunity to Shri Shyam Lal, I.S.E., to show cause why 
he should not be compulsorily retired.” 


A copy of the letter of the 4th January, 1950, together with a copy of the enclo- 


-sure was sent to the Appellant with the request that his explanation might be for- 


warded within the period mentioned by the Government. The appellant sub- 
mitted his explanations which, together with the Chief Engineer’s comments thereon, 
were placed before the Union Public Service Commission. The Commission 
came to the conclusion that five out of the six charges had been proved and sub- 
mitted their, Report accordingly. On the 17th April, 1953, the President, after 
considering the case and the recommendations of the Commission, decided that 
the appellant should retire forthwith from service under Note 1 to Article 465-A 
of the Civil Service Regulations. Before this order could be served on him the 
appellant on the 24th April, 1953, filed before the Allahabad High Court a peti- 
tion under Article 226 of the Constitution praying that the order made by the 
President on the 17th April, 1953, be quashed on the ground, inter alia, that the 
order was illegal and void in that it was made without affording him any oppore 
tunity to show cause against the action proposed to be taken in regard to him, 
As already stated, the High Court dismissed the application on the 1st October, 
1953. The present appeal is directed against that order of dismissal.’ 


The order of the President which is impugned by the appellant shows that 
action was purported to be taken in regard to the appellant under Note 1 to Article 
465-A of the Civil Service Regulations. Chapter XVIII of the Civil Service 
Regulations deals with Conditions of Grant of Pension. Article 465-A appears . 
in that Chapter under section V. the heading of which is “ Retiring Pension ”. 
There are two notes appended to the Article of which the first one is important 


for our present purpose. The relevant part of Article 465-A and Note 1 thereto 
are set out below :— . 


A Pie For officers mentioned in Article 34g-A, the rule for the grant of retiring pension 
is as follows : 


(2) A retiring pension is also granted to an officer who is required by Government to retire 
after completing twenty-five years’ qualifying service or more. » 

Nore 1.—Government retains an absolute right to retire any officer after he has completed 
twenty-five years’ ifying service without iving any , and no claim to special compen- 
sation on this account will be entertained. This right will not be exercised except when it ig in the 
public’ interest to dispense with the further services of an officer.” 

a" 
94 
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. ° Officers of the Indian Service of Engineers are included amongst the officers 
mentioned in Article 349-A of the Civil Service Regulations. 


The contentions urged befére us are that the President’s order of the 17th 
April, 1953, is invalid and inoperative for the following reasons : 


(i) that Article 465-A of the ‘Civil Service Regulations-is not applicable to 
vor binding on the appellant ;- i 


(ii) that compulsory retirement is nothin but removal from service and 
the provisions of Article 311 of the Constitution apply to the case of compulsory 
retirement ; 


(iii) that Note 1 to Article 465-A of the Civil Service Regulations, in so 
far as it confers on the Government an absolute right to retire an officer who has 
completed twenty-five years’ ee service without giving any reason, Is repug~- 
nant to Article 311 of the Constitution. . 

It will be necessary to deal with the above points ‘seriatim. 


Re. (i).—It will be remembered that the appellant was employed by the 
Secretary of State in Council in October, 1923, that is to say, after the Govern- 
ment of India Act, 1919, came into operation. Sub-section (4) of section 96-B of 
that Act provided, for removal of doubts, that all rules in operation at the time 
.of the passing of that Act, whether made by the Secretary of State in Council or 
‘by any other authority, relating to the Civil Service of the Crown in India, were 
duly made in accordance with the powers in that behalf and it confirmed the same. 
-But it is urged that as there is nothing to show that Article 465-A of the Civil Service 
-Regulations was in operation at the time of the passing of the Government of India 
‘Act, 1919 and that as all that has been shown is only that the Article in question 
«was amended and brought up to its present form in 1922 it cannot be said to have 
‘been validated by sub-section (4) of section 96-B. Reference is then made to sub- 
oy) of that section which empowered the Secretary of State in Council to 
make rules for regulating the classification of the Civil Services in India, the methods 
of their recruitment, their conditions of service, pay and allowances, and discipline 
and conduct and, by such rules, to délegate the power of making rules to- 
‘the Governor-General in Council or to local Governments or to authorise the Indian 
‘Legislature or local legislatures to make laws regulating the public services. It is 
pointed out that sub-section (2) did not empower the Secretary of State in Council 
to delegate the power to make rules concerning pensions to any authority in India. 
-Our attention is next drawn to sub-section (3) of section g6-B which specially safe- 
ed the interests of the civil servants employed by the Secretary of State in- 
Council by providing that their right to pensions and the'scale and conditions ° 
of pensions should be regulated in ‘accordance with the rules in force at the time 
of the passing of that Act and that, although such rules might, be varied or added 
to by the Secretary of State in Council, such variations or additions should not 
adversely affect the pension of any member of the service appointed before the 
date thereof. It is urged that not only has Article 465-A not been shown to have 
been in force at the time of the passing of the Government of India Act, 1919, 
it has also not been shown to have been made by the Secretary of State in Council. 
Tn the premises, it is contended that Article 465-A which is set out in section V 
of Chapter XVIII of the Civil Service Regulations and deals with retiring pensions 
and has presumably been made by the Governor-General in Council cannot be 
supported as a valid rule under sub-sections (2), (3) or (4) of section g6-B and can 
have no application to the appellant who was appointed by the Secretary of State 
in Council and consequently the order of the President made in accordance with 
Note I to that Article is illegal and void. 


The above line of reasoning found favour with the High Court but never- 
theless the High Court repelled the conclusions sought to be established by it on 
-the ground that rule 7 of th Civil Services (Classification, Control and Appeal) 
Rules read with rule 26 of those Rules impressed the stamp of validity upon Article ` 


ee 


l 
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465-8 of the Civil Service Regulations and made it applicable to the All India 
ervices. Learned counsel for the appellant challenges the correctness of the 
decisions of the High Court in so far as it is founded on a construction of rules 7 
and 26 of the Civil Services (Classification, Control and Appeal) Rules which were 
first made in December, 1920 and were again published in 1930 with subsequent 
amendments. While agreeing with learned counsel that there is some force in 
his contention that the construction put upon rule 7 may not be quite cogent or 
convincing we do not consider it necessary to express any final opinion on that 
matter, for, in our judgment, the major premise assumed by the’ High Court that 
Note 1 to Article 465-A has no appelication to the appellant cannot be supported 
‘or sustained. 


It appears that by Resolution No. 1085-E.A. passed on the 15th November, 
1919 and published in the Gazette of India on the same date the Government 
of India, Finance Department, with the approval of the Secretary of State for India, 
announced certain new rules relating to retiring pensions of the officers (other than 
military officers or members of the Indian Civil Service) and the services specified 
therein. The services so specified included the Public Works Department. The 
new rules were, by rule 1, made to apply only to officers joining the above services 
after the 29th August, 1919 and to those existing officers who elected in writing 
to come under their provisions. The appellant was employed in October, 1923 
and consequently these new rules applied to him. ‘The material part of Rule 4 
of these new rules was as follows :— f 
© " Government will have an absolute right to retire any officer after he has completed twenty-five 
years’ service, without necessity to give reasons and without any claim for compensation in addition 
fo pension, and in that event...............0000- 2 : 

These rules which came into force on their publication in the Official Gazette 
‘of the 15th November, 1919, were, therefore, in operation on the 23rd December, 
1919, when the Government of India Act, 1919, was passed and were accordingly 
validated and confirmed by sub-section (4) of section g6-B of that Act to which 
reference has already been made. The rules thus confirmed by section 96-B (4) 
‘became applicable to the appellant on his employment by the Secretary of State 
in October, 1923. 

In Resolution No. 714-C.S.R., dated the roth May, 1920, it was announced 
that with a view to the exact scope of the new pension rules published in Resolu- 
tion No. 1085-E.A., dated the 15th November, 1919, being made clear the Govern- 
ment of India intended to pablek those rules in the form of amendments to the 
Civil Service Regulations. Accordingly Resolution No. 1003-C.S.R., dated 
the 18th June, 1920, along with certain amendments to the Civil Service Regulations 
were published in the Gazette of India of the 19th June, 1920, for general infor- 
tation. The amendments so published provided for the insertion in the Civil Service 
Regulations of a new Article 349-A stating that the rules in certain Articles including 
Article 465-A would apply to officers in the services specified therein. The services 
so specified included the Public Works Department. ‘The amendments also provided 
for the insertion in thé Civil Service Regulations, amongst others, of a new rule as 
Article 465-A with two notes appended thereto. Omitting clause (1) and note (2) 
which are not relevant for our present purpose that Article read as follows : 

7 AA. For officers mentioned in Article 349-A the rule for the grant of retiring pension 
is as 


`. 2) A retiring ion is also granted to an officer who is required by Government to retire 
after completing twenty-five years’ service or more. . 

Now 1.—Government retains an absolute right to retire any officer after he has completed 
twenty-five years’ service without giving any reasons and no claim to special compensation on this 


7 ” 


-account be entertained. 
It will be noticed that clause (2) and Note I quoted,above are word for word the 
‘same as clause (2) and Note I of Article 465-A as we find it now except that the 
Jast sentence in Note 1 in the present rule was not in Article 465-A, Note 1, when 
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it was published in 1920. It seems that this addition was subsequently made by 
amendment in 1922 as referred to in the High Court judgment under appeal. - 


It is contended by learned counsel for the appellant that Article 465-A and 
Note 1 thereto came into force only in June, 1920, that is to say, after the Govern- 
ment of India Act, 1919, had been passed and therefore cannot be said to have been 
confirmed by section 96-B (4) and béing a pension rule made after the date of that 
Act but not being a rule made by the Secretary of State in Council it cannot under 
section g6-B (3) apply to the appellant who was employed by the Secretary of State. 
We are unable to accept this argument as sound. As already stated, the new 
rules were announced by Resolution No. 1085-E.A. passed and published on the 
15th November, 1919 and were in force on the 23rd December, 1919, when the 
Government of India Act, 1919, was passed and consequently acquired statutory 
force by virtue of section 96-B (4) of that Act. The subsequent Resolution No. 
714-C.S.R., dated the 1oth May, 1920 and Resolution No. 1003-C.S,R., referred 
to above did not and could not affect the validity or force of the new rules announced 
on the 15th November, 1919. The purpose of publishing the new rules in the form 
of amendments to the Civil Service Regulations, as Resolution No. 714-C.5.R., 
itself stated expressly, was only to clarify the exact scope of those new rules and not, 
as suggested by learned counsel for the appellant, to ‘bring them into force for the 
first time. The new rules came into operation ex proprio vigore on their publication 
in the Official Gazette on the 15th November, 1919 and their subsequent publica- 
tion for general information in the form of amendment to the Civil Service Regu- 
lations only served to make their exact scope clear. -The real purpose of the in- 
corporation of these rules in the Civil Service Regulations was not to make any 
new rule at the date of such incorporation but to distribute and post up the rules 
announced in November, 1919, at appropriate places in the Civil Services Regulations 
for ready reference. A comparison of the language used in Note 1 to Article 465-A 
with that employed in new rule 4 announced by Resolution 1085-E.A., dated the 
15th November, 1919, will also make it clear beyond doubt that the purpose of Note 1 
is not to confer on the Government any new right to compulsorily retire an officer 
on completion by him of twenty-five years’ service but that it is intended to servé 
as a reminder that the Government already has such right which it means to “‘retain’’. 
One “retains” only what one already possesses and the word “ retain °” 
is wholly inappropriate for the purpose of conferring a fresh right. The last sen- ` 
tence of Note 1 is only an administrative direction as to when the existing right of 
Government is to be exercised. Indeed, Article 1 in Chapter I of the Civil Service 
Regulations clearly provides that the regulations therein are intended only tè 
regulate salaries, leave, pension and other allowances and that they do not deal 
otherwise than indirectly with matters relating to recruitment, promotion, official 
duties, discipline or the like. In short, the language of Note 1 to Article 465-A 
makes it abundantly clear that the Government’s right to compulsorily retire an 
officer is not derived from Note 1. Note 1 only assumes its existence aliunde an 
indicates when that existing right is to be exercised and what consequences aré 
to follow if that right is exercised. That right is obviously derived from new rule 4 
which was announced by Resolution No. 1085-E.A., on the 15th November, 1919. 
Being in operation at the date of the passing of the Government of India Act, 1919, 
that rule, by virtue of sub-section (4) of section 96-B of that Act, became binding- 
on the ot cece although he was employed by the Secretary of State for India. 
We, therefore, agree with the High Court, though on different grounds, that thé- 
first question raised by the appellant must be answered against him. It is unfortu- 
nate that the Gazette of India notifications of the several earlier Resolutions re-- 
ferred to above were not made available to the High Coi:rt. i 42 

Re. (it) and (t).—It will be convenient to deal with these two questions 
together. Learned counsel for the appellant urges that even assuming t rule 
4 announced by resolution No. 1085-E.A. and on which Note 1 to Article 465-A 
of the Civil Service Regulatians was based had, on the passing of the Government 
of India Act, 1919, become binding on the appellant, it nevertheless became void, 
on. the coming into’ operation of the Constitution of India by reason of its being 
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repugnant to the provisions of Article 311 of the Constitution. The argument 
is that a compulsory retirement of an officer was nothing but his removal from 
‘service within the meaning of Article 311 and as rule 4 as well as Note 1 to Article 
465-A of the Civil Service Regulations sanctioned compulsory retirement without 
assigning any reason which, in substance, meant without giving him any opportu- 
pity to show cause against such action being taken in regard to him, it became 
repugnant to Article 311 of the Constitution and, therefore, became void. The 
argument, although plausible and attractive, was nevertheless rejected by the, High 
Court and we think it rightly did so. A brief study of the history and develop- 
ment of the rule now embodied in Article 311 and a consideration of the lanighage 
-of that Article and the relevant rules will amply confirm the correctness of this con- 
clusion. 

In England the rule was well established from very early times that public 
offices were held at the pleasure of the Crown. The English constitutional ; 
theory was that the King could do no wrong and accordingly the services of a civil 
‘servant could be terminated without assigning any reason and no action could be 
maintained in the King’s courts for damages for wrongful dismissal. ‘This princi- 
ple appears to have been applied even to the servants of the East India Company 
and certainly to the civil servants after the British Crown took over the territories 
and the administration thereof from the East India Company. ‘This state of affairs 
‘continued until 1919 when section 96-B of the Government of India Act, 1919, 
‘while maintaining that the tenure was during His Majesty’s pleasure, introduced 
a minor restriction on this power of dismissal. The relevant portion of sub-section 
(1) of that section was in the terms following :— 

“*96-B. (1) Subject to the provisions of this Act and of rules made thereunder, every person 
in the civil service of the Crown in India holds office during His Majesty’s pleasure, and may be 
‘employed in any manner required by a proper authority within the scope his duty, but no person 
an that service may be dismissed by any authority subordinate to that by which he was appointed 


and the Secretary of State in Council may (except so far as he may provide by rules to the contrary) 
‘reinstate any person in that service who has been dismissed. 


” 


iO ee er rs 


The rest of the sub-section need not be quoted. As already stated, sub-section 
4) of this section validated and confirmed the then existing rules and sub-section 
2) gave power to the Secretary of State for India in Council to make rules for 
regulating the classification of the civil services in India, the methods of their re- 
cruitment, their conditions of service, pay and allowances, and „discipline and 
conduct. In exercise of this power the Secretary of State for India in Council 

certain rules in December, 1920, which with subsequent modifications were 

published on the 27th May, 1930, as “ The Civil Services (Classification, Control 
and Appeal) Rules”. Rule -49 provides : 

“49. The following penalties may, for good and sufficient reason and as hereinafter provided 

‘be imposed upon members of the services, comprised in any of the classes (1) to (5) specified in rule 

ag, namely :— 

(i) Censure. 
(ii) Withholding of increments or promotion, including stoppage at an efficiency bar. 
(iii) Reduction to a lower post or time-scale, or to a lower stage in a time-scale. 
(iv) Recovery from pay of the whole or part of any pecuniary loss caused to Government by 
igence or breach of orders. 
(v) Suspension. 
(vi) Removal from the civil service of the Crown, which does not disqualify from future employ- 
ment. ' 
(vii) Dismissal from the civil service of the Crown, which ordinarily disqualifies from future 
employment. 
[Explanation.—The termination of employment— . 
(a) of a person appointed on probation during or at the end of the period of probation, in accord- 
ance with the terms of the appointment and the rules governimg the probationary service ; or ` 


+ _ (b) of a temporary Government servant appointed otherwise than under contract, in accord 
with rule 5 of the Central Civil Services (Temporary Service) Rules, 1949 ; or j er 
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- (c) of a person engaged under a contract, in accordance with the terms his contract does not 
amount to removal or dismissal within the meaning of this rule or of rule 55]. 


The relevant portion of rule 55 runs thus :— 


‘55. Without prejudice to the provisions of the Public Servants Inquiries Act, 1850, no order’ 
of dismissal, removal or reduction shall be passed on a member of a service (other than an order 
based on facts which had led to his conviction in a criminal Court or by a Court-martial) unless he-’ 
has been informed in writing of the grounds on which it is proposed to take action, and has been. 
afforded an ad¢quate opportunity oF defending himself: ies Sec aide rrasa ua 

The rest of this rule which lays down the details of protedure to be followed need 

not be quoted for our present purpose. Under Article 353 of the Civil Service: 
. Regulations, no pension may be granted to an officer dismissed or removed for 

misconduct, insolvency or inefficiency, but to officers so dismissed or removed , 
‘compassionate allowances may be granted when they are deserving of special 
consideration, provided that such allowance shall not exceed two-thirds of the 
pension which would have been admissible to him if he had retired on medical 
certificate. 

It will be noticed that the rules just referred to contemplate and provide for 
both dismissal and removal from service. As regards pension both dismissal and 
removal stand on the same footing, namely, that both of them entail loss of pension. 
and even when a compassionate allowance is granted in either case such allowance: 
is much less than the pension that had been earned. The only difference between 
dismissal and removal is that while dismissal ordinarily disqualifies the officer from 
future employment, removal does not. It may also be mentioned here that al~ 
though the power of dismissal at pleasure was “subject to the provisions of this 
Act and of the rules made thereunder ” the Judicial Committee held in Rangachari 
v. Secretary of State) and in Venkatarao v. Secretary of State*, that those opening words 
of section 96-B (1) did not qualify the unfettered discretion of the Crown to dismiss: 
a servant at pleasure and that the remedy of the servant for the violation of the 
rules was not by a law-suit but by an appeal of an official or political kind. 


Then came the Government of India Act, 1935. Section 240 is important 
for our purposé. The relevant portions of that section were as follows : 

‘240. (1) Except as ess] ided by this Act ev erson who is a member of a civib 
service a ne ma a India. or halisany Sl post under he rowa in India, holds office during. 
His Majesty’s pleasure. 

£) No such person as aforesaid shall be dismissed from the service of His Majesty by any autho- 
rity rdinate to that by which he was appointed. r ? 

(3) No such person as aforesaid shall be dismissed or reduced in rank until he has been given’ 
a reasonable opportunity of showing cause against the action proposed to be takén in regard to him.’ 
The rest of the section is not material for the present discussion. In short, sub- 
section (1) reiterated the English constitutional theory, sub-section (2) repro- 
duced the restriction introduced by section 96-B (1) of the 1919 Act and sub-section 
(3) gave statutory protection to the rights conferred by rule 55 of the Civil Services 
(Classification, Control and Appeal) Rules but which prior to this Act of 1935 
had been held by the Privy Council in the two last cited cases to be ineffective 
against the Crown’s plenary power of dismissal. It will, however, be noticed that 
in sub-section (3) the word “ removed ” was not used, although that word occurred 
in rule 55 and the other rules quoted above. It was, however, held in Z. M. Lal’s 
case®, that removal was within section 240 (3), which conclusion implies that re- 
moval is comprised within dismissal. The position, therefore, is that both under 
the rules and according to the last-mentioned decision of the Judicial Committee 
there is no distinction between a dismissal and a removal except that the former 
disqualifies from future employment while the latter does not. 


Finally, we have our new Constitution. Article 310 (1) reiterates the consti- 
tutional theory of the tenure pf office being during the pleasure of the President, 





1. (1937) 1 M.L.J. 515: LR. 6% I.A. 40: ILL.R. (1937) Mad. 532 (P.C.). 
LL.R. (1937) Mad. 517 (P.C.). 3. (1948) F.G.R. 44: (1948) F.L.J. 23 ¢ 
2, (1937) 1 M.L.J. 529: L.R. 64 LA. 55: (1948) 2 ML.J. 55: L.R. 75 I.A. 225 (P.Q.); + 
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the Governor or Rajpramukh.-as.the case may be. Article 311 (1) reproduces 
the provisions of section 240 (2) of the Government of India Act, 1935. Clause 
(2) of Article 311, leaving out the proviso, runs thus : 

“ (2) No such person aforesaid shall be dismissed, removed or reduced in rank until he has. . 
been Bye reason bie appar tint ot ANIOR ERUBE aeniney Me acon propel fo be taken in 

to EEJ 

The word “ removal” which is. used in the rules is also used in this clause and it 
may safely be taken, for reasons stated above, that under the Constitution removal 
and dismissal stand on the same footing except as to future employment. In this ` 
sense removal is but a species of dismissal. Indeed, in our recent decision in Satis- 
chandra Anand v. The Union of India}, it has been said that these terms have been. 
used in the same sense in Article 311. ; 


Removal like dismissal, no doubt brings about a termination of service but 
every termination of service does not amount to dismissal or removal. A refe- 
rence to the Explanation to rule 49 quoted above will show that several kinds of 
termination of service do not amount to removal or dismissal. Our recent deci- 
sion in Sattschandra Anand v. The Union of India‘ fully supports the conclusion 
that Article 311 does not apply to all cases of termination of service. That was: 
a case of a contract for temporary service being terminated by notice under one’ 
of the clauses of the contract itself and fell within clause (c) of the Explanation 
to rule 49 and Article 311 was held by this Court not to have any application to 
the case. The question then is whether a termination of service brought about 
by compulsory retirement is tantamount to a dismissal or removal from service 
so as to attract the provisions of Article 311 of the Constitution. The answer to 
_ the question will depend on whether the nature and incidents of the action ~ 
resulting in dismissal or removal are to be found in the_action of compulsory 
retirement.’ 


There can be no doubt that removal—I am using the term synonymously 
with dismissal—generally implies that the officer is regarded as in some manner 
blameworthy or deficient, that is to say, that he has been guilty of some mis- 
conduct or is lacking in ability or capacity or the will to discharge his duties. 
as he should do. ‘The actior of removal taken against him in such circumstances 
is thus founded and justified on some ground personal to the officer. Such grounds, 
therefore, involve the levelling of some imputation or charge against the officer 
which may conceivably be controverted or explained by the officer. There is 
no such element of charge or imputation in the case of compulsory retirement. 
The two requirements for E AE retirement are that the officer has com- 
pleted twenty-five years’ service and that it is in the public interest to dispense 
with his further services. It is true that this power of compulsory retirement may 
be used when the authority exercising this power cannot substantiate the mis- 
conduct which may be the real cause for taking the action but, what is important 
to note is that the directions in the last sentence in Note 1 to.Article 465-A make 
it abundantly clear that an imputation or charge is not in terms made a condition 
for the exercise of the power. In other words, a compulsory retirement has no 
stigma or implication of misbehaviour or incapacity. In the present case there 
was no doubt some imputation against the appellant which he was called upon 
to explain but it was made perfectly clear by the letter of the 4th January, 1950, 
that the Government was not holding any formal enquiry under rule 55 of the 
Civil Services (Classification, Control and Appeal) Rules and that before taking 
action for his compulsory retirement the Government desired to give him an oppor- 
tunity~to show cause why that action should not be taken. In other words, the 
enquiry was to help the Government to make up its mind as to whether it was 
in the public interest to dispense with his services. It follows, therefore, that one 
of the principal tests for determining whether a termination of service amounts 
to dismissal or removal is absent in the case, of compulsory retirement. 


I. (1953) S.G.R. 655 at 659: (1953) 5.QJ- 323 (S.G.). 
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Finally, rule 49 of the Civil Services (Classification, Control and Appealy: 
Rules clearly inditates that dismissal or removal is a punishment. This is imposed 
on an officer as a penalty. It involves loss of benefit already earned. The.officer: 
dismissed or removed does not get pension which he has earned. He may be 
granted a compassionate allowance but that, under Article 353 of the Civil Service 
Regulations, is always less than the pension actually earned and is even less than 
the pension which he would have got had he retired on medical certificate. But an 
officer who is compulsorily retired does not lose dny part of the benefit that he 
has earned. On compulsory retirement he will be entitled to the pension, etc., 
that he has actually earned. There is no diminution of the accrued benefit. .It 
is said that compulsory retirement, like dismissal or removal, deprives the officer 
of the chance of serving and getting his pay till he attains the age of superannuation 
and thereafter to get an enhanced pension and that is certainly a punishment. 
It is true that in that wide sense the officer may consider himself punished but 
there is a clear distinction between the loss of benefit already earned and the loss 
of prospect of earning something more. In the first case it is a, present and certain 
loss and is certainly a punishment but the loss of future prospect is too uncertain, 
for the officer may die or be otherwise incapacitated from serving a day longer 
and cannot, therefore, be regarded in the eye of the law as a punishment. 
The more important thing is to see whether by compulsory retirement the officer 
loses the benefit he has earned as he does by dismissal or removal. The answer 
is clearly in the negative. The second element for determining whether a ter- 
mination of service amounts to dismissal or removal is, therefore, also absent in 
the case of termination of service brought about by compulsory retirement. 


The foregoing discussion necessarily leads us to the conclusion that a 
compulsory retirement does not amount to dismissal or removal and, therefore 
does not attract the provisions of Article 311 of the Constitution or of rule 55 and 
that, therefore, the order of the President cannot be challenged on the ground 
that the appellant had not been afforded full opportunity of showing cause against 
the action sought to be taken in regard to him. Both the questions under con- 
sideration must also be answered against the appellant. 


The result, therefore, is that this appeal fails and must stand dismissed. In 
the circumstances of this case we make no order as to costs. 


Agent for Respondent No. 2: R. H. Dhebar. 
G.R./KS. . Appeal dismissed. 


[END oF VoLuME (1954) I M.L.J. Reports.] 
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application for execution .. 394 


ri 


C. P. CODE (V OF 1g08)—{Contd.) 


——S. 47, Q 20, R. 12—Surety bond— 
Three persons binding themselves jointly and 
severally—Sale of properties of the surety— 
Application for entering up satisfaction and dis- 
charge of the applicant from surety—Whether 
circumstances permit of entering up satisfaction.. 

-> 474 
——. 48 (2)—Starting point for execution of 
decree for costs where costs are ascertained at 
a later date 462 


——S. 73 and O. 21, R. 83—Money deposited. 
in Court by judgment-debtor under O. 21, R. 89: 
—TIf available for rateable distribution 299 
———O. 1, R. 9—Applicability—Election peti- 
tion—Failure to implead a necessary or proper 

-. 480 





party within time—Effect. (S.C.). 
S—O. 6, R. 8 and O. 8, R. 2—Scope 
and effect. (S.C.). 305 


———O. 21, R. 89—Money deposited in Court 
under—If available for rateable distribution. 
+. 299 
———O. 21, Rr. 94-96—Auction-purchaser— 
Title of—Death of judgment-debtor after issue 
of sale certificate and before possession—Effect 
on title of purchaser—Necessity to implead 
legal representatives of judgment-debtor. 585, 
——O. 21, Rs. 100 and 1o1—Scope of— 
Persons in juridical possession only—If entitled 
to apply—Co-sharer in exclusive possession— 
Other , if can apply 179 
——O. 22, Rr. 3, 4 and 10—Death of respon- 
dent—Commercial Tax Officer not notcm 
the fact—Apphcation to bring on record 
legal respresentatives—Delay whether can be 
condoned—Laches whether could be got over 
«674 
——O. 22, R. io and O. 23, R. 3—Aliena- 
tion pendente lits—Compromise between alienor 
and opposite party—Rights of alienee to con- 
test—Termination of litigation on parties 
entering into a compromise—Duty of Court 
in disposing of applications 530 
———O. 26, R. 4—Commission issued for 
examination of defendant in a suit—Resident— 
Meaning of—Examination of—Costs of com- 
mission 449 


——O._ 33, R. 1—Leave to me in forma 
pauperis—Duty of petitioner—Utmost good faith 
—Necessity for—Omission of a particular 
asset under impression that it is not his—If 
male fide 26 


——O. 33, R. r and S. 115—Rejection of 
petition for leave to sue as pauper and subse- 
quent rejection of the plaint for non-payment 
of the proper court-fee within time—Revision 
against order rejecting petition for leave to 
sue as pauper—Sustamiability . 54 


2 GENERAL INDEX. 


a. P. CODE (V OF 1908)—(Contd.) 
—— O. 34, R. 14--Mortgage and lease 
back—Decree for arrears of rent—Execution 
sale and purchase of equity of redemption 
contravenes O. 34, R. 14-Sale voidable— 
‘Suit to set aside—Limuitation—Limuitation Act 
(IX of 1908), Art. 12 (a Appia by: - 50 
(as amended in ), O. 40, R. 4 (24 
—Order under against receiver—Appealability 
under O. 43, R. 1 ($ bis 8 
———O. 41, R. 10 (1)—Appeal in forma pauperis 
Order for security for costs—Time fixed for 
furnishing: 





—Knowledge of the order lacking in. 


the -—Advocate’s application to extend ume 
after expiry—Fit case for Court’s exercise of dis- 
cretion—Jurisdiction to extend tme—Practice— 
Regular appeal of value of Rs. 20,000—If can be 
dismissed by a single Judge for failure to furnish 
security—Proper procedure 1s to post matter 
before a Bench under O. 41, R. 10 (2) of the Code. 


.. 52 
CIVIL SERVICES (CLASSIFICATION, CON. 
TROL AND APPEAL) RULES—R. 55—Com- 
pulsory retrrement—If dismissal or removal 
attracting the provisions of the rule. 

: ` (S.C.). 730 

CIVIL SERVICE REGULATIONS, Art. 465-A 

—Applicability to civil servants appointed, in 
1923 by the Secretary of State. : 

(S.C.) 730 


COMPANIES ACT (VII OF 1913); S. 11 (6)— 
Scope of—Alteraton in name of company— 
Effect—Right to continue proceedings initiated 
in old name .. 541 
———S. 163—Winding up of banking companies 
—Grounds os 272 
———Ss. 166 and 247—Fully paid-up share- 
holder—Right to file a petition for liquidation 
of a company—Want of assets for distrrbution— 
If and when relevant a i ia of winding up 
—Winding up—If co be ordered after a 
.company has been struck off the register. . 468 
——-—-S. 230 (1) (a)—Advance income-tax 
demanded of a company prior to winding up 
—If entitled to priority .. 282 
CONSTITUTION OF INDIA (1950), Art. 14 
—Scope—Bar Councils Act, Ss. 9 (1) and 14 (1) 
and Industrial Disputes Act, S. 36 (4), if repug- 
nant to Art. 14 re LAOI 
Arts. 14 and 15—If contravened by S. 
497 of the Penal Code (XLV of 1860) as dis- 
-criminating on grounds only of sex. 

(S.C.). 618 
Arts. 14 and 15 and Madras City Munici- 
pal Act (IV of 1919), Ss. 5, 45 and 46—Election 
to Corporation Council and of Mayor—Reser- 
vation of seats—Certain reservations held un- 
-constitutional—Petition for issue of writ of quo 
werranto with respect to the elections held to 
other seats—Mamtamability—Pettioner con- 
-testing seat of Aderman .. 102 
Arts. 14 and 19—If infringed by Bombay 
Industrial Relations Act (1946). 











(S.C.) 83 
Arts. 14 and 19 (1) (g)—Not contravened 

by issue of licences to s taxicabs 
(S.G.). -. 79 
Arts. 19 and g1—Scope and applicabi- 
lity—Extent of protection afforded to ownership 
of private property—West Revenue 
Sales (Amendment) Act (1950), S. 7—Provision 
dor abatement of pending eviction proceedings 
—Validity (S.C) . 314 











CONSTITUTION * OF INDIA (1950)— 
(Conid.) 
Art. 19 (1) (f)—If£ violated by warrant for 
search under S. 96 (1), Cr. P. Code. 


(S.G.). .. 680 
Arts. 19 (1) (f), 25, 26 and 27—Funda- 
mental rights—How far offended by Orissa 
Hindu Religious Endowments Act (IV of 1939) 
—Validity of provisions of the Act 
(S.C) .. 59I 
Arts. 19 (1) (f), 25, 26 and 27—Scope— 
Fundamental rights—How far offended by the 
provisions of the Madras Hindu Religious and 
Charitable Endowments Act (XIX of 1951)— 
Ss. 21, 30 (2), 3%; 55, 56, 63 to 6g and 76 (1) 
of the Act are void—Mahant—Nature and 
extent of rights of (S.C.). 596 


Art. 19 (2) (g)—Advocate—Right to 
practice—Nature of right—If an absolute right 
Restrictions on the right of audience before 
certain Tribunals—If repugnant to the guaran- 
teed fundamental rights . 261 
Arts. 19 (1) (g) and 14—Scope—Madras 
Motor Vehicles (Taxation of Passengers arid 
Goods) Act (XVI of 1952)—Constitutional 
validity .. IIO 
Arts. 19 (1) (g)—and_ 19 (6)—Scope— 
ban oie Madras Commercial Crops Markets 
Act ( of 1933) and rules made thereunder 

















117° 
——Art. 20 Go a crete a enquiry 
under the Public Servants (Inquiries) Act 
(XXXVII of 1850) and action taken on the 
report—If bar to a subsequent rosecution for 
offence under Penal Code (XLV of 1860), 
Ss. 161 and 165 and Prevention of Corruption 





Act (II of 1947), S. 5 a (S.C.). 702 
Art. 20 (3)—If hits warrant for search 
under S. 96 (1) (Cr. P. Code. (S.C.).. 680 





Arts. 25 and 26—Fundamental rights 
teed under—If affected by Bombay Public 
rusts Act of 1950) in its application to 
temples and maths S.C.). .. 718 
Art. 31—Constitutional validity of Shola- 
pur Spinning and Weaving Company (Emer- 
gency Provisions) Ordinance (II of 1950). 





Arts. 31 
protection 





proper $.G.). .. 3I 
Ae 31 (5) and (6)—Scope and effect 
Art. 31 (2) and Entry 42 of List III of the Seventh 
Schedule—‘ Compensation ’—Provision as to— 
Requrements—West Bengal Land Development 
and Planning Act (XXI of 1948)—Constitutional 
validity—S. 8, proviso (b)—Condition limiting 
compensation payable so as not to exceed the 
market value of the land on 31st December, 1946 
—Validity S.C.) .. AF 
——Art. 31 (6)—Scope and effect. 

f (S.G.). .. _ 486 
Art. 133—Final order—What is—Order 
of remand—TIf a final order—Preliminary finding 
on a question of fact—If a final order—* Judg- 
ment ”—Meaning of, in Art. 133 ee 
Arts. 136 and 226—Scope of the powers 
of Courts under—If affected by S. 105 of Act 
(XLIII of 1951) (S.C.). .. 489 
Art. 136 (1)—Appeal to Supreme Court 
by special leave in a criminal case—Final hearing 
—Questions that can be gone into— Tests. 

(S.C.). .. 694 














- 


l 
‘CONSTITUTION OF INDIA (1950)—(Gontd.) 
—— Art, 215—Scope (S.C). .. 137 
——Art. 225—If preserves power of High 
‘Court to make rules fixing court-fee payable 
in respect of proceedings before it. 206 
Art. 226—Remedy by writ—Availability 

when other remedy is open. (S.C.). .. 690 
Art. 226—Scope of. .- 429 
Art. 227—Powers of High Court under— 
Power to interfere with orders of judicial and 
quasi-judicial Tribunals—Power of Superin- 
tendence—If includes judicial revision .. 165 
Art. 311—Compulsory retirement does 

not amount to dismissal. or removal and does not 
attract provisions of Art. g11 or R. 55 of Civil 
Services (Classification, Control and Appeal) 
Rules (S.C.). 730 
Art. 311—Reduced in rank—Suspension 
—If amounts to reduction in rank +. 244 
‘CONTEMPT OF COURTS ACT (XXXII OF 
1952)—Nature of High Court’s jurisdiction in 
‘contempt proceedings (S.C.). 137 
CONTRACT OF INSURANCE—Duty to dis- 
close facts—Limits—Life insurance—Proposal 
form and questions in English signed by insured 
person who was ignorant of English—Repudia- 
tion of liability on the ground of falsity of answers 
as to health—Proper proof necessary to sustain 
R 32 

CONTRACT ACT (IX OF 1872), Ss. 20 and 21 
—Agreement to lease—Mistake as to effect of 
law of registration—Effect—Specific performance 
—Right to (§.G.). .. 305 
——S. 28—Two Courts of competent juris- 
‘diction—Agreement to vest juridiction in ofe 
and oust the jurisdiction of another—If valid 


<. 434 
——S. 56—Applicability—Contract for sale 
of land—Requisition order under Defence of 
India Rules—If discharges the contract— 
Frustration—English and Indian Laws as 
to (S.C.) 4I 
——S. 69—Right of sub-tenant to recover 
° rent deposited for stay of proceedings under 
section 4 (5) of Madras Tenants and Ryots 
Protection Act (XXIV of 1949)—When re- 
coverable from chief tenant .. 292 
CO-OWNERS—Adverse possession of one— 
` Effect—Father and minor son co-owners— 
Father acting as guardian executing lease deed 
for twelve years in respect of whole property 
as belonging to minor son—Effect. 
(S.C) .. 714 
COURT-FEES ACT (VII OF 1870), S. 7 
iv) (c), Proviso and Art. 17-B of Sch. JI— 
wut for declaration that ‘a particular town 
Janning scheme is illegal and ultra vires— 
aluation +. 279 
——5. 17—*‘ Distinct subjects "—Meaning of— 
Test for the applicability of S. 17—Distinctness 
or identity of cause of action—‘ Cause of action’ 
explained (F.B.) 403 
CRIMINAL LAW AMENDMENT ACT 
XLVI OF 1952), S. 8—Special Judge—If 
essions Judge -P.Code~(V of ı > S. 
350—Applicability—Successor to Special Judge 
—If can act on evidence recorded by predecessor 
or recall and examine those witnesses—Proper 
procedure—Prosecution—If can ask for de novo 
trial zs 15 
1954—I—E 
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CRIMINAL PROCEDURE CODE (V OF 
1898), S. 96 (1)—Warrant for search under— 
If violates fundamental rights under Art. 19 
(1) (f) of the Constitution of India or hit by 
Art. 20 (3) of the Constitution. 

(S.C.) .. 680 
——S. 145—Prelimi order under S. 
145 (1)—Failure to issue—Effect on an order 
under S. 145 (6) -- 476 
——S. 164—Confession—Corroboration-—Ma- 
terials which can be used for. 

(S.C) 694 


——Ss. 195 (3) and 467-B—Order of a Divi- 
sion Bench of High Court directing filing of a 
complaint for perjury—Appeal against—If lies to 
Supreme Court under S. 476-B. 

(S.C.) .. 699 
——S. 196, Penal Code (XLV of 1896), 
S. 171 and Madras Village Panchayats Act 
(X of 1950), S. 112 (2) Gj and rule 27 (6)— 
Private complaint of false impersonation— 
Whether sanction of District Magistrate neces- 


sary 653 
— S. 234-—Lettér by witness to accused 
referring to bribe received from another wit- 


ness—Whether can be used to corroborate 
evidence of witness who gave the bribe 643 
————S. 307—Reference under—When proper— 
Verdict of Jury—Binding nature of. 

sas (S.C.) .. 157 
——S. 350—Applicabulity to special Ju 
under Criminal Law Amendment Act j E 
———S. 350—Magistrate going on leave after 


examining some wintnesses—Acting magistrate 


issuing summons to witnesses for de novo trial 


Original Magistrate returning after leave— 
Whether should take up trial de novo 679 
——Ss. g§62 (4)—Offences under Ss. 147, 


337> 427 and 149, Indian Penal Code—Common 
object not specifically stated in the charge— 
Charge did not make it clear which part of 
S. 149 applies—Prejudice to accused—Accused 
entitled to acquittal of all offences—Conviction 
for specific offence—Desirability of Presidency 
Magistrates framing charges ++ 497 
——S. 476-B—Appeal umnder—If lies to 
Supreme Court inst order of Division Bench 
of High Court directing filing of a complaint 


for perjury. : S.C.) .. 69 
S 520—If confers a aon of ap Ss 


Powers of Court under—Order under S. 517 
of the Code—If appealable + * 478 
—— S. 527—Contempt proceedings in High 


Court—If “ case’ which can be transferred to 
another High Court by the Supreme Court— 
Nature of High Court’s jurisdiction in contempt 
p: i nstitution of India (1950), Art. 
215—Scope—Judge who has been attacked— 
Propnety of hearing the proceedings. 
(S.C.) 137 
CRIMINAL TRIAL—Judgment—Essentials— 
—Judgment of the bench in.appeal written and 
signed by one of the members if can be pro- 
nouhced after fhe death of that Judge by the 
other Judge. (SOJ. .. 50 
ame facts constituting two offences— 
One of a public character like fabricating false 
evidence and another of a private nature hke 
defathation—Complaint by Court—Necessity, 
j ons 650 


cd 


4 


DEFENCE OF INDIA RULES, R. 94-C— 
Contracts prohibited under—Nature of—Con- 
tracts entered into outside the coverage of stock 
exchange—If prohibited .. 457 
ELECTIONS—Municipal Councils—Votes 
marked facilitating identification of voter— 
Infringement of rule 27-A (1), clause (¢)—Votes 
invalid—Objections need not be taken before 
polling officer—Can be taken at the election 
enquiry 573 
EVIDENCE ACT (I OF 1873); 5 13—Scope. 
EGY «tie 


; 630 
——S.: 112—Sco born in wedlock— 
Presumption of legitimacy (S.C.). 152 
EXCESS PROFITS TAX ACT (XV OF 1940), 
S. 8 (1) and (5)—Scope of—Mode of computa- 
tion of standard profits in case of change of 
ownership of business—Change in volume of 
business or deficiency of profits—If relief appli- 
cable .. 183 
FACTORIES ACT (LXII OF 1948), S. 2 (A) 
and 2 (j)—Persons employed in manufacture of 


Cigars not for wages but on piece work system— 
ether workers within the meaning of the Act. 


a 23 
GENERAL CLAUSES ACT (X OF 1897), 


S. 26—Scope. os 455 
GOVERNMENT OF INDIA ACT (1935), | 
S. 299 (2)—Scope (S.G.). .. 493 | 


HIGH COURT—Power to make rules fixing 
court-fee payable in respect of proceedings before 
it—Validity—Arts. 225 of Constitution of India 
—If preserves the power—High Court if em- 
powered to prescribe Court-fee after Constitution 
—Increase in Court-fee rates—If retrospective 
—(Madras) High Court Fees Rules, O. 2, R. 1, 
—Effect .. 206 
HINDU LAW—Adoption by widow—Relation 
back of adopted son’s title—Properties in hands 


of sole surviving coparcener—Right of adopted 
son to claim partition—Limits—Acquisitions by 
coparcener—If te or ancestral property— 


Burden of proof—Blending—Proof—Collateral 
succession—Effect of adoption on—Evidence Act 


(I of 1872), S. 13—Scope. 
(S.C.) 630 


Adoption—Divesting of estate by adopted 
son——Collateral succession—If principle of divest- 
ing applies .. 654 
Foint family—Life insurance policy of one 
of the members—Presumption as to being his 
separate property—When insurance policy 
amount can be treated as jomt family asset. 








Religious endowment—Dedication to idi 
—Absolute or partial—Test—Adverse possession 
—Sevait—If can claim adverse possession against 
idol : (S.G.). .. 55 
Religious endowment—Temple—Dedica- 
tion to public—Inference—When permissible. | 
.. 239 
—-——Self-acquired property—Preferential right 
of brothers of a ,propositus—Principle of suc- 
cession in the case of brothers different from that 
of succession to ‘a father—Exclusion of divided 
brother whether possible in the cjrcumstances 
of the case ys 534 
Widow—Surrender—Effect—Properties 0 
last male owner held by persons who Ħad acquired, 
title to the same by adverse possession against 
the widow —Right of reversioners to recover 
during lifetime of the widow (S.G.)s .. 69 
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HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT (XVIII OF 1937), S. 3 (2)—Scope of— 
Rights of a widow under—How far affects the- 
Hindu Law right of maintenance—Effect of the- 
decision of the Federal Court restricting the 
operation of the Act to non-agricultural property 
—Rights of a Hindu widow im respect of agri-- 
cultural and non-agricultural ear z 
B.) .. 


250 


INCOME-TAX ACT (XI OF 1922), S. 4 (1) (it) 
—“ Receipt” of money at Madras— t 
amounts to .. 425. 
——S. 4-A (c) (b)—Scope and tffect—Manu- 
facture outside and sales within taxable terri- 
tories—Profits—Apportionment of 

(S.C.) 146 
—S. 8—Interest receivable—Meaning of— 
Time when such interest becomes taxable. 24 
——S. 16 (3) (8)—S. 16 (3) (a) (i)—Applic- 
ability;—-Assessee creating a trust of property— 
Minor children beneficiaries—Trust absolute 
and irrevocable—Income from trust properties, 
could be included in computing income .. 298- 
;——S 18-A and Companies Act (VII of 1913), 
S. 230 (1) (a)}—Advance Income-tax demanded. 
of a company prior to winding up—If entitled to 
priority—Conditions for—Subsequent final assess- 
ment—If destroys the preferential right to the 
advance income-tax demanded 282 
——S. 34 (2)—Meaning of ‘shall be made’ 


nE G 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)» S. 10 and Minimum Wages Act (XI of 
1948 , S.°5—If mutually exclusive—Fixation 
ol minimum wage under S. 5 of Act XI 
of 1948—If bars the jurisdiction of Governor 
to refer a dispute as regards wages under S. 10 
of Act XIV of 1947—Rule of repeal by impli- 
cation—If applicable—Maistries and Kole Mais- 
tries—Whether workmen—Jurisdiction to deride. 

.. 5I 
——S. 18 (b)—Power of Tribunal to implead 
Government as in a dispute between 
management and its employees .. 266, 
——S. 36 (4) and Bar Councils Act (XX XVIII 
OF 1926), Ss. 9 (1) and 14 (1)—If repugnant to 
Art. 14 of the Constitution .. 261 


INDUSTRIAL DISPUTES (APPELLATE. 
TRIBUNAL) ACT (XLVIII OF 1950), Ss. 24° 
and 27—Offence of instigating strike during pen- 
dency of appeal under S. 24—Appeal if should be 
a Competent one to make strike Wlegal—Bombay 
Industrial Relations Act (1946)—If infringes Arts. 
14 and 19 (1) (a) and (c) of the Constitution 
of India (1950) (S.C.) .. 83 
LAND CUSTOMS ACT (XIX OF 1924), 
S. 7 (3)—Power and jurisdiction under to 
co te goods—Conditions prerequisite for. 
(S.C.). 389 
LETTERS PATENT (MADRAS), Cl. 15, and 
G. P. Code (V of 1908), O. 47, Rr. 1 and 7.-— 
Rejection of review petition against order for 
preliminary decree in a ition suit—No appeal 
against order lies—‘ Judgment ’—Whether order 
can be construed as judgment 100 
LIMITATION—Suit for recovery of unpaid 
purchase money—Execution of mortgage decree 
—Sale—Sale deed ascertaining money to be paid 
to encumbrancer—Starting point of limitation. 
s .- 582 
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LIMITATION ACT (IX-OF 1908), S- 20 (2)— 
‘Rent’—Meaning of— Land ’—If includes house 
or house-site . .. 546 
—— Art. 12 (a)—Applicability .. 507 
A (2) and Q E Code (V oF 1908), 
5S. 2 i int for execution of decree 
i e iy are ascertained at a later 


~ date .. 462 

Arts. 30 and gi1—Scope of—Consignee 
taking open delivery and finding 140 pairs of 
dhoties missing from bale—Suit for compensation 
against Railway—Limitation -. 666 
Art. 44—Scope and purpose—Limitation 
under—Minor’s right to avoid an alienation 
made by guardian—Twelve years’ rule—If 
applicable. ve 294 
` ‘Art. 142—Declaration of title—Suit for— 
Defendants’ enjoyment of property—Plaintifis’ 
lack of proof of acts of use of property during 
the period—Onus of plaintiff to prove enjoyment 
in any manner »» 675 
MADRAS AGRICULTURISTS’ RELIEF ACT 
(İV OF 1938)—Alienation of hypotheca by agri- 
culturist mortgagor. Tersonal remedy against 
mortgagor —Non-agriculturıst purchaser 
cannot invoke aid of the Act .. 203 
———. 3 (2), proviso (c)—Usurious Loans Act 














X of 1918), S. g—Agriculturists—Definition in |- 


surious Loans Act and Agriculturists’ Relief 
Act—Distinction—Right to benefits as agri- 
culturist—Conditions necessary for 170 
———({as amended in 1948), Ss. 7 and 1g— 
Debt due from agriculturist mortgagor and non- 
agriculturist mortgagor—Debt discharged by 
being scaled down against agriculturist mortgagor 
—If extinguishes debt as against non-agriculturist 


r (F.B.). .. 97 

as amended in 1948), S. g—Applicability 

of Act to usufructuary mortgagee—Term of 
document—Perception of profits—Mortgagee 
with possession. ` IOI 
——(as amended by Act XXIV of 1950, 
Ss. -A and g of the Amending Act—Act amend- 
ed pending second appeal—Whether mort gor 
entitled to claim benefits of the Act—Liability 
of mortgagor to pay value of improvements— 
Duty of mortgagee to bring back amount realised 
by him from the mortgagor ae 19 
——S. g-A—Scope of -- 548 
—— S. g9-A—Transfer—Meaning of—Court- 

i chaser 


auction pur a <.: 587 
———. g-A (7) (ii) (@)—Scope and applicability 
` +.» 578 

MADRAS se peel pene ACT (IV OF 
1919), S. 100 (2) and proviso—Buildings not 
ordinarily let—Meaning of .. 671 
———Ss. 110 and 113 (1) and Sch. IV, R. 7— 
‘‘Transacting business ’"—What is—Company, 
ing no income as such in the city—Liability 

to tax and the rate of tax . 176 
MADRAS COMMERCIAL CROPS MAR- 
KETS ACT (XX OF 1933)—Validity of Act 
and Rules made sU ado titution of 
India (1950), Arts. 19 (1) and 19 (6).. 117 
MADRAS í OPERA: SOCIETIES ACT 
o OF 1932)—Rules under—Rr. 27 (1) (e) and 
2) (e)—Scope of ‘ Becomes a near relation °— 

Explained +. 542 
MADRAS ELECTRICITY SUPPLY UNDER- 
TAKINGS (ACQUISITION) ACT (XLII 
OF 1949)—Constitutional validity—Act if law 


s 


MAD. ELEC. SUP.” UNDERTAKINGS 
(ACQN.) ACT (XLIII OF 1949)—(Contd.) 
with respect to ‘Electricity’? under Entry gr 
of Concurrent List or with respect to ‘ Corpora- 
tion’ under Entry 33 in List I of the Seventh 
Schedule to Government of India Act, 1935— 
S. 299 (2), Government of India Act, 1935— 
Scope S.C.) .. 493 
MADRAS ESTATES ( LITION ANB 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), Ss. 27 (1) and go—Objection 
to constitutional validity—Bar of—Consititu- 
tion of India (1950), Article g1 (6)—Scope and 
effect (S.C.) .. 486 
MADRAS ge LAND ACT (I OF 
1908)—S. 3 (2)—Scope of—Separate Registry 
under, Act (I of 1876)—Effect of—If a ‘test to 
determine the category of an estate within the 
meaning of the Madras Act (XXVI of 1948).: 
.. 258 
MADRAS GENERAL SALES-TAX ACT (LX 
OF 1939) and Turnover and Assessment Rules— 
Constitutional validity (S.C.) .. 61g 
Turnover and Assessment Rules, (1939), 
rule 18 (2) and (3}—Sco of—Right of a 
dealer to deduction for the month prior to 
registration—Drums of oil, borrowed on deposit 
as security and returned in specie—There is no 
sale as defined in the Act .. * 669 
——S. 2 (b)—Dealer—Who is—Firm carrying 
on transport business selling their ojd buses— 
If “ dealer” -s 670 
(as amended by Act (VI of 1951), S. 2 
(b) and (+))—Person manufacturing and selling 


jaggery—If dealer—Sale of such peo E 








exempted from sales-tax under S. 2 i).. 526 
——S. 8—Right to benefit under—Commis- 
sion agent collecting dharmam and dhallal under 
trade usage and to the knowledge of his princi- 
‘Does not violate terms of his licence and 
is entitled to benefit under S. 8 os 13 
— 5s. 12 and 13 (1)—Officer refusing an 
application as not accordmg to form—Appellate 
Trıbunal ordering officer to condone delay 
and decree according to his di ion— 
Avnene Tribunal’s exercise of jurisdiction 
v ais 
MADRAS HIGH COURT-FEES RULES 
O. 2, R. 1—Effect .. 206 
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——S. 520—If confers a right of appeal— 
Powers of Court under—Order under r ri 


of the Code—If appealable 
——S. 531—Applicability fi 
CRIMINAL TRIAL—Practice—Right of an 
accused to raise preliminary objections to the 

rosecution 

EED—Construction of—Tamil word ‘ ping 
gal °—Meaning of—If includes female chil 
ren 
ELEMENTARY SCHOOLS—Rules for the 
Grant of Recognition and aid to—Rule 13-(2) 
(vii) — ity Director of Public Instruction— 
Quasi-Ju Authority—Acting under 
Education piu to give notice to the 
affeeted party s$ 9 
EVIDENCE ACT (I OF 1872), S. 25— 
Statement of accused to a prohibition officer— 
If inadmissible in evidence 59 
— 8. 45—Footprints—Evidence of identity 
of footprints—Admissibility 45 
S. 124-——Privileged document 27 
——S. 125—Scope of 50 
EXECUTION—Powers of Executing Court to 
which a decree is transmitted—Certifiçate of part 
satisfaction sent to the court which passed the 
decree—If ‘transferee court becomes functus 
Qficio even to re-transfer the decree 18 
———Several judgment-debtors—Right of 
decree-holder to proceed against any arema 
debtor—Limits—Powers of executing fy 
GENERAL CLAUSES ACT (X of 1897), Ss. 
and 10—Applicability 


HINDU LAW—Adoption—Divesting of Bese 


Rep. 478 








by adopted son—Collateral succession—If 
principle of divesting ‘applies. Rep. 654 .. 4 
Joint family—Re-marria or second 


marriage of a coparcener—If a _ necessary 
samskara—Expenses of—If constitutes legal nsces- 


sity and binding on the joint family @tate. 17 


Liability of son’s share for tition 
debt of father—Decree against the er alone 


a 





HINDU LAW—{Conid.) 


after partition in respect of a prepartition debt—- 
If could be executed against the son’s share. 
39- 
INCOME-TAX: ACT (XI OF 1922), S. 16 
(3) (a) (ii)—Income of minor admitted into- 
partnership—Inclumon in the other partner 
assessec’s income—If ultra vies the Ceéntral 
Legslature—Government- of India Act, 1935, 
Sch. VII, List I, Entry 54—Constitution of” 
India, Arts. 14 and 19 (1) (g)—Ifoffended. 48 
—S. 
1913), S. 230 (i) (a)—Advance income-tax 
demanded of a company prior to winding u 
If entitled to priority—Conditions for—Su 


‘rent final assessment—If destroys the pre- 


ene right to the advance income-tax de- 
` Rep. 282 10 
P 18-A— Validity 24 


——S. 33 (3)—Payment of fee läde as a 
condition for preferring an appeal to the Appellate 


18-A and Companies Act (VII of . 


Tribunal—Provision if ultra vires the powers of” 


the Federal . Legislature under Government 
of India Act, 1935—If opposed to Article r 
of the Constitution of Indi 16 
—S. 33 (4) and ondi Appellate 
Tribunal Rules, R. 24—If conflicting with each 
other 23 


INDUSTRIAL DISPUTES ACT (XIV OF 


1947) and Industrial Disputes es Tri- 
bunal Act (XLVIII of roso), S 20 (r}— 
Summary procedure for recovery of due 


as per award—When available—Tribunal— 
If has power to modify its order once made. 25 
aan 1o and Minimum Wages Act (XI of 
8); S. S. joe mutually exclusive—Fixation 
under S. 5 of Act XI of 
tot. "ban the jurisdiction of Governor 
to refer a dispute as regards wages under S. 10 
of Act XIV of 1947—Rule of repeal impli- 
cation—If applicable—Maistries and Kole Mais- 
tries—Whether workmen Rep. 518 10 
Ss. 33 and 33-A—Scope of—Jurisdiction 
of a Tribunal to make an award under S. 33-A— 
Conditions to be fulfilled—Closure of business— - 
If within S. 33 es 46 
INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) ACT (XIV OF 1947), 5.9 (1)— 
Scope of—Power of Appellate Tribunal to- 
order a remand z% 33 
LAND ACQUISITION ACT (I OF 1894), 
Ss. 9 and 25—Scope of—Method of valuation— 
Evidence Act (I of 1872), S. 124—Letter from 
Collector to Board whether privileged—Pri- 
vileged document allowed `to be produced 
without  protest—Exclusion by B 
Court a 
——Ss. 





12 (2) and 18 (2) pita Cine 
truction and scope of . 20 
LAND REVENUE—Nature of—G.O. No, 580, 
dated 26th Feb » 1953—Grant of remission, 
of land revenue—Fixing the amount of kist 
payable by pattadar as a basis for granting 


exemption—If offends Art. 14 of the Constitution 
of Indi 2 
LETTERS PATENT (MADRAS), a, 15— 
Judgment—Order rejecting ioner’$ 


report—If judgment—If appealable under GI 
15 2h 


LIMITATION ACT (IX OF 1908), S. 20 (2) 
—‘ Rent ’—Meaning of— Land ’—If includes 
house or house site Rer. 546 14 
Arts. 30-and 31—‘ Carrier ’—Meaning 

. 33 
Art. at ak and purpose—Limitation 
under—Minor’s right to avoid an alienation 











made by guardian — Twelve year? rule—If 
applicable Rep. 294 .. 6 
Arts. 109 and 120—Applicability—Suit 


by auction-purchaser for recovery of mesne 
fits of property from person in ion 
tween the date of sale and confirmation there- 
-of—Lumitation—When begins as 16 


MADRAS AGRICULTURISTS RELIEF ACT 


(IV OE 1938), S. 8—Applicability 39 
———-S. g-A—Scope of Rer. 548 5 
—5. g- Fa eae as ars of—Court 


auction purchaser 537 9 
— 5S: 9A (7) (ii) (Scope and appli- 
cabili 78 6 


——S. 19-A— PE unden Natrė of— 
‘ace that could be agitated—Application 
if co-extensive with a suit for redemption. 35 
MADRAS BUILDINGS (LEASE AND RENT 
‘CONTROL) ACT (XXV OF 1949), S. 7 (2)— 
Eviction on the und of default—When per- 
missible— Perso upation of landlord— 
Application for—If could enure to a subse- 
‘auent purchaser 19 
Amending Act VIII of 1951—Retros- 
' pective effect—S. 20 of Amending Act—Pending 





ceedings—Meaning of è 23 
Lambie 4 and 5—Fixation of fair rent— 
Factors to be taken into consideration .. 15 

. 7—‘ Carrying on business ”—What 
‘constitutes = * 2s 17 
——S. 7 (2)—Eviction under 23 


——S. 7 (3)—Tests for finding whether a 
building is a residential or a non-residential 
one—Bona fide requirement by a member of a 
joint family owning another house 29 
S. 12-B—Revisional powers of District 
TisbRas al of—S. 7 (2)—Eviction under. 23 
TY CIPAL ACT ‘(IV 

“OF 1919), Ss. 3 (9- -A) and 110 and Sch. IV, Rule 
7—Company—If cludes Co-operative Societies 
—Liability to tax—When arises—‘ Paid-up capi- 
as aie ar of (F.B.) 43 
dt (2) and 366 (2)—Application for 
“palin anction by Council—If can be 
reviewed. or reconsidered by the Council— 
‘Order if subject to interference by Govern- 
ment 26 
——5S. 100 (2) and proviso—Buildings not 
ordinarily let-—-Meaning of. Rep. 671 .. 7 
——Ss. 218 (2) and 390-A—Recovery of 
expenses incurred by the Corporation in carrying 
out work ın pursuance of notice under S. 218 
(1)—Starting point of lmitation . 19 
PES 287 (1)—Licence under—When can 
refused Se 54 
MADRAS CITY POLICE ACT (III OF 
1888), S. 49-A—Validity—Section if offends 
the equal protection and equality and freedom 
of speech and expression aeran ed under the 
‘Constitution oe 31 


MADRAS CO- OPERATIVE " SOCIETIES 





ACT (VI OF 198 32)—Rules under—R. 27 
Os (e) a 2 Repke ta of— Becomes a near 
tion ’—Exp. REP. 542 24 


MAD. CO-OP. SOG. ACT (1932)—(Contd.) 


——S. 12 (3)—Bye-law of Society registered. 
under Act requiring five days clear notice before 
resolution is passed—Amendment proposed at 
meeting and carried without prior notice— 
Validity—Subsequent registration and certifi- 
cation by Registrar—Court precluded from 
declaring amendment invald . 37 
+—S. 48—Bar of suits and other legal pro- 
ceedings under—Scope of .3 23 


MADRAS DISTRICT BOARDS ACT 
OF 1920), S. 72—Powers of dismissal of O. 
by Local Board—Validity of an order of dismissal 
when can be questioned 43 


MADRAS DISTRICT MUNICIPALITIES 


ACT (V OF 1920), Ss. 3 (3), 215—Building— 
Meaning of 


52 
——Ss. 50 (1) (b) and 51—* Shall cease to 
hold office ’— point of time—District 
Judge acting under S. 51—If subject to juris- 


diction of High Court is 46 
——Ss. 269 and 321 (1 ad arene for mutton 
stall ‘is 28 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XVI OF 1948)—Rules under—Rules 1 and 
2—Scope of—Power of ‘Tribunal to restore 
appeals dismissed for default 24 
MADRAS ESTATES LAND ACT (I OF 
1908), S. 3, (5) Tandlord Grant of post 
settlement minor inam—Kattubadi fixed and 
grantees required to do service by supply of 
men—Whether tenants acquire oopupaney 
rights 28 
—5S. 189 (3)—Scope of Decwion of. Revemié 
Court—When binding on Civil Courts. 

(F.B.) 35 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939) and Madras Sales Tax Appellate 
Tribunal Regulations, 1951—Discretion of Tri- 
bunal to excuse delay in filing an appeal— 
If can be interfered with in revision by the High 
Court—Madras General Sales Tax (Turnove: 
and Assessment) Rules, 1939—Rules 5 (1) (k) 
and 18 (2)— er in which deduction is to 
be worked out by a manufacturer of pou 
oil . 


* Dealer’ 





terms 


———Coffee Board created by Coffee “Market 
Expansion Act—Whether a ‘dealer’ within 
the meaning of Sales Tax Act 55 


Exemption of tax—Claim under— 
Extra-territorial sales—Scope of—Person buying 
goods through agents—If carries on business in 
those places se 41 
‘Turnover and Assessment Rules—Rules 
5 and 18 (2)—Deduction of cost of groundnut 
purchased from the turnover of sale of ia 
oil—Reason behind the rule 54 
‘Turnover and Assessment Rules “Rule 

16—Hhides and skins—Assessment of tanner— 

Purchase of untanned hides by a licenced tanner 
for tanning by himself—Subsequent sale—When 
gtaxable 53 
Turnover and Assessment Rules '(1989), 
rule 18 (2) and (3)—Scope of—Right of a dealer 
to deduction for the month prior to registra. 
tion # Rer. 669 JSL I 


y . 
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MAD. GEN. SALES TAX ACT—(Contd.) 
———S. 2 (5)—Dealer—Who is. Rrr. 670 


ee 18 
——S. 2 (h) and i — Sale and Works 
Contract ’—Inclusion of * works contract’ within 
the scope of ‘sale ’—Validity—Dealer—Who 
is 


. 57 
>-—S. 2 (h), Expl. 2—If repugnant to Sale 
of Goods Act (III of 1930)—Competency of 
legislation an 40 
——S. 2 (i)—“ Agritultural or horticultural 

duce grown on any land in which the assessee 

d an interest”—Right to collect usufruct 
(arecanut) of the trees in a tope—If creates 
any interest in Jand ao gI 
——S. 2 (i)—Exemption of sale of agricul- 
tural produce from liability to sales-tax—Scope 
of Rep. 526 2I 
—S. 3 (2) (i)—Rate of tax—Motor vehicle— 
Agricultural t:actor—If motor vehicle 44 
——S. 8—Commission Agents—Duty to com- 
ply with conditions of lcence—Condition 
regarding issue of cash-bills—Flowers and Fruits 
—Dealers in—If bound to follow the condition— 
Condition impossible of compliance—If amounts 
to violation of licence x 2I 
——S. 8&B—Tax collected by a dealer—If 
forms part of his turnover y 2I 
——S. 12 (1) and (2)—If mutually exclusive— 
S. 12-A, appeal under—Order of Deputy Com- 
missioner co the figure of Deputy 
Commercial Tax Officer by a fresh order— 
Appealability e 2l 
——S. 12-A (5) Proviso—Appeal under— 
Power of Appellate Tribunal to increase the 
turnover— lity 41 
——S. 16-A—Validity—Scope of 34 
MADRAS HIGH COURT ORIGINAL 
SIDE RULES—Order of Master as Taxing 
Officer under S. 5 of the Court-Fees Act—If an 
appeal lies +s °43 
—— 0O. 19, R. 1 and Madras Indebted Agri- 
culturists Temporary Relief Act (V of 1954), 
Ss. 3 and 4—Application for transmission of 
decree on the Original Side to District Munsiff’s 
Court for execution—Opposed by judgment- 
debtor on the ground of being an agriculturist— 
Matter to be decided by the Transferee Court— 
Transmission of decree cannot be stayed. 48 
MADRAS HINDU (BIGAMY PREVEN- 
TION AND DIVORCE) ACT (VI OF 1949), 
S. 5 (1) (6)—Concubine—Meaning of—Con- 
cubinage as ground of divorce—Onus of proof. 44 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), S. 44-B—* Personal 
imams ”—Resumption of—If within the scope 
of the section Rep. 384 19 
MADRAS INDEBTED AGRICULTURISTS 
(TEMPORARY RELIERACI (V OF 1954)» 
S. 2 (a)—Agriculturist—If includes a Hindu 
joint family a6 52 
——Ss. 2 (b) and 3—Expl. (iii)—‘ Debt ’— 
Scope of definition—Execution of a decree for 
recovery of possession of house—If liable to be 
sta 


———Ss. 3 and 4—Applicability ae 3 
MADRAS MOTOR VEHICLES TAXATION” 


ACT (HI OF 1931), S. 11-A and Moter Vehicles 
Act (IV of 1939), S. 38 (1) and S. 42 (1)— 
ae 26 


Scope x 


8 


„to the parties 


MADRAS PAWN BROKERS ACT 
OF 1943), Rule 15 (1)—Grant of licence 
under—Suitability of place of auction—Consi- 
deration of by licensing authority—Rele- 
vancy of Rer. 557 .. 13 
MADRAS PRESERVATION OF PRIVATE 
FORESTS ACT (XXVII OF 1949), S. 3 (2)— 
Permission of District Collector to cut trees— 
When could be refused—Duty of Collector 
under ss 37 
MADRAS PROHIBITION ACT (X OF 
1937)—Statement of accused to a Prohibition 
Officer—If inadmissible in evidence 59 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), Ss. 81 (1) and 82 (3)—Private 
markets in Panchayats—Prohibition against— 
Validity ais 1z 
-——S. 85—Power to levy licence-fee—Scope 
of Ti 5I 
———5S. 106—Scope of ae 41 
MOHAMEDAN LAW—‘ Mushaa’ or gift of 
an undivided share—Validity—Scope of. 44 
MAINTENANCE—Nature of—Date fixed for 
payment periodically—Person entitled to main- 
tenance dying before the full term of a particular 
period—Quantum of maintenance—If could be 
apportioned . 5 
MALABAR TENANCY ACT as amended by 
Act (XXXIII of 1951), Ss. 54 and 55—Inter- 
pretation of REP. 554 -. 7 
MARRIAGE—Validity of—Tests to determire 
—An association of persons: prescribing rules 
of procedure for a marriage—Validity—Legiti- 
macy of children born of marriages conducted 
contrary to principles of law or usage applicable 
Be I 


MARUMUKKATTAYAM ACT (XXII OF 
1933), S. 33 (1)— Immovable property ’— 
Meanıng of 5 
MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (1 8) and 
Mineral Concession Rules—Rule 10—Right of 
Government to refuse to renew a ‘ Certificate of 
approval —When could be exercised 30- 
MINIMUM WAGES ACT (XI OF 1948), 
S. 5 and Industrial Disputes Act (XIV of FENY 
S. 1o—If mutually exclusive. Rep. 518 .. 10 
MORTGAGE—Discharge by payment to one 
co-mortgagee—If binds other mortgagee. 4 
MOTOR VEHICLES ACT (IV OF 1939), 

26 


S. 38 (1) and S. 42 (1)—Sco os - 
icle Rules, R. 380— 


.I12 and Motor Vv 
Conviction under—Conditions—Duty to protect 
luggage of a passenger bus—When arises. 32 





and rul - 58 (2) and Rr. 183 and 
185—Renewal of a route permit under—Effect 
of—Original permit invalid—Renewal of such a 
permit—Validity of a 63 
PENAL CODE (XLV OF 1860), S. 379—Theft 
—wWild animals in state of nature—If could be 


subject of theft—Feras naturas—If capable of 
possession—Practice—Trespass and shooting of 
wild animals—Prosecution for—To be under 
Forest Act - Rep. 286 4 
PARTNERSHIP—Suit for recovery of a separ- 
ate debt due from one partner to another— 
Whether maintainable—Suit on a promissory 
note—Purchaser if entitled to pl that the- 
debt was due to a third party or that it is not 


